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OUTLINE OF SUBJECT AREAS

Enforcement of Anti-Retaliation Law

1. SEC Rules on Retaliation

a. Establishment of Violation
b. Investigations
C. Regulatory Requirements (Posting Notice)
d. Enforcement Actions
2. Cooperation with Department of Labor
a. Memorandum of Understanding
b. Testimony
C. Amicus
d. Direct participation (intervention’
3. Cooperation with Othe Agencies
a. State law enforcement
b. - Department of Justice
“c Commodities Futures Board
NRC Precedent

Regulatory Authority and Actions
Notices of Violation
Rules (including notice posting)

MOU with DOL

“ari B LW N

Policy Statement (published in Federal Register)




Cooperation with other agencies on Sealed or confidential ;i
tams that may impact SEC

1. False Claims Act
2. IRS Whistleblower
3. State qui tam

Regulatory Response to the Obstruction of Justice Law

1. Ensure Obstruction cases are properly referred

2. Work with DOJ on possible criminal enforcement /i« i:n.1
these prosecutions as part of the SEC law enforcement
program :

3. Ensure that companies understand the full scope o t+-

Obstruction prohibition (i.e. all retaliation against
whistleblowers - not just securities law violations}

4. Change in corporate culture
Implementation of Effective qui tam rules

1. Threshold for recovery based on amount of fine/sanctic::.
not amount actually recovered

2. Clearly and broadly define “related action”

3. - Do not make filing procedures burdensome, permit a:.
opportunity to correct (i.e. notice of deficiency with ’»
correct filing)

4. Clearly explain who is disqualified



5. Set clear and enforceable time-lines

a. Acknowledgement of Receipt Letter (with statement
re: requirements for proper claim)

b. Time for initial ruling - set specific deadlines

C. Strict time limit on final ruling based on date that

order/sanction/settlement is issued for which the
reward shall be based

d. Constructive denial if time limit is not met, permitting
judicial review on basis of the record created by
relator

6. If immunity is grantec after :mployee voluntarily contacts

SEC, then information ;~nv.ided to SEC after the grant of
immunity should be defined as voluntary

7. Develop decision-making process that is effective and
guards against violations of due process

8. Consider an internal appeal process

Clear procedures for requesting immunity

Corporate culture survey

Compliance and Corporate Culture

1. Further enforce Audit Committee rules (15 U.S.C. 78f(m)(4)
2. Review and adopt (as applicable} FAR compliance rules

Appoint Director with experience in whistleblower matters who
will have credibility with whistleblower community
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1 SEC. 922. WHISTLEBLOWER PROTECTION.

2 (a) IN GENERAL.—The Securities Exchange Act of

3 1934 (15 U.S.C. 78a et seq.) is amended by inserting after

4 section 21K the following:

5 “SEC. 21F. SECURITIES WHISTLEBLOWER INCENTIVES AND

6 PROTECTION.

7 ‘“(a) DEFINITIONS.—In this section the following

8 definitions shall apply:

9 “(1) COVERED JUDICIAL OR ADMINISTRATIVE
10 ACTION.—The term ‘covered judicial or administra-
11 tive action’ means any judicial or administrative ac-
12 tion brought by the Commission under the securities
13 laws that results in monetary sanctions exceeding
14 $1,000,000.

15 “(2) Fuxp.—The term ‘Fund’ means the Secu-
16 rities and Exchange Commission Investor Protection
17 Fund.

18 “(3)  ORIGINAL:  INFORMATION.—The term
19 ‘original information’ means information that—

20 “(A) 1s derived from the independent
21 knowledge or analysis of a thistleblower;

22 “(B) 15 not known to the Commission from
23 any other source, unless the whistleblower is the
24 original source of the information; and

25 “(C) 1s not exclusively derived from an al-
26 legation made 1n a judicial or adminstrative
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hearing, in a governmental report, hearing,

audit, or investigation, or from the news media,

unless the whistleblower is a source of the infor-
ination.

“(4) MONETARY SANCTIONS.—The term ‘mone-
tary sanctions’, when used with respect to any judi-
cial or administrative action, means—

“CA) any monies, including penalties,
disgorgement, and interest, ordered to be paid;
and

“(B) any monies deposited into a
disgorgement fund or other fund pursuant to
section 308(b) of the Sarbanes-Oxley Act of
2002 (15 U.S.C. 7246(b)), as a result of such
action or any settlement of such action.

“(5) RELATED ACTION.—The term ‘related ac-

tion’, when used with respect to any judicial or ad-

~ministrative action brought by the Commission

under the securities laws, means any judicial or ad-
ministrative action brought by an entity described in
subclauses  (I)  through (IV) of subsection
(h)(2)(D)(1) that is based upon the original informa-
tion provided by a whistleblower pursuant to sub-
section (a) that led to the successful enforcement of

the Commission action.
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“(6) WHISTLEBLOWER.—The term ‘whistle-
blower’ means any individual who provides, or 2 or
more individuals acting jointly who provide, informa-
tion relating to a violation of the securities laws to
the Commission, in a manner established, by rule or
regulation, by the Commission.

“(b) AWARDS.—

“(1) IN GENERAL.—In any covered judicial or
administrative action, or related action, the Commis-
sion, under regulations prescribed by the Commis-
sion and subject to subsection (¢), shall pay an
award or awards to 1 or more whistleblowers who
voluntarily provided original information to the
Commuission that led to the successful énforcement
of the covered judicial or administrative action, or
related action, in an aggregate amount equal to—

“(A) not less than 10 percent, in total, of
what has been collected of the monetary sanc-
tions imposed in the action or related actions;
and

“(B) not more than 30 percent, in total, of
what has been collected of the monetary sanc-

tions imposed in the action or related actions.

“(2) PAYMENT OF AWARDS.—Any amount paid

under paragraph (1) shall be paid from the Fund.
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“(¢) DETERMINATION OF AMOUNT OF AWARD; DE-

DETERMINATION Oor AMOUNT or

“(A) DISCRETION.—The determination of

the amount of an award made under subsection

(b) shall be in the discretion of the Commission.

CRITERIA.—In  determining the

amount of an award made under subsection (b),

the Comnmission—

““(1) shall take into consideration—

“(I) the significance of the infor-
mation provided by the whistleblower
to the success of the covered judicial
or administrative action;

“(II) the degrlee of assistance
provided by the whistleblower and any
legal representative of the whistle-
blower in a covered judicial or admin-
istrative actlon;

“(III) the programmatic interest
of the Commission in deterring viola-
tions of the securities laws by making

awards to whistleblowers who prowide
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1 information that lead to the successfu!
2 enforcement of such laws; and
3 “(IV) such additional relevii.
4 factors as the Commission may estal
5 lish by rule or regulation; and
6 “(11) shall not take into consideratio:.
7 the balance of the Fund.
8 “(2) DENIAL OF AWARD.—No award und:
9 subsection (b) shall be made—
10 “(A) to any whistleblower who is, or was a1
11 the time the whistleblower acquired the origin::
12 information submitted to the Commuission,
13 member, officer, or employee of—
14 “(1) an appropriate regulatory agenc .
15 “(i1) the Department of Justice;
16 “(111) a self-regulatory organization:
17 “(iv) the Public Company 'Aecounti s
18 Oversight Board; or
19 “(v) a law enforcement organization;
20 “(B) to any whistleblower who is convieted
21 of a criminal violation related to the judicial or
22 administrative action for which the whistle-
23 blower otherwise could receive an award under
24 this section;
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“(C) to any whistleblower who gains the
information through the performance of an
audit of financial statements required under the
securities laws and for whom such submission
would be contrary to the requirements of sec-
tion 10A of the Securities Exchange Act of
1934 (15 U.S.C. 78)-1); or

“(D) to any whistleblower who fails to sub-
mit information to the Commission in such

form as the Commission may, by rule, require.

“(d) REPRESENTATION.—

“(1)  PERMITTED  REPRESENTATION.—Any

whastleblower who makes a claim for an award under

subsection (b) may be represented by counsel.

“(2) REQUIRED REPRESENTATION.—

“(A) IN GENERAL.—Any \xrllistlebloxvel‘
who anonymously makes a claim for an award
under subsection (b) shall be represented by
counsel if the whistleblower anonymously sub-
mits the information upon which the claim is
based.

“(B) DISCLOSURE OF IDENTITY.—Prior to
the payment of an award, a whistleblower shall
disclose the identity of the whistleblower and

provide such other information as the Commis-
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sion may require, directly or through counsel
for the whistleblower.

“(e) NO CONTRACT NECESSARY.—No contract with
the Commission is necessary for any whistleblower to re-
ceive an award under subsection (b), unless otherwise re-
quired by the Commission by rule or regulation.

“(f) APPEALS.—Any determination made under this
section, including whether, to whom, or in what amount
to make awards, shall be in the discretion of the Commis-
sion. Any such determination, except the determination of
the amount of an award if the award was made in accord-
ance with subsection (b), may be appealed to the appro-

priate court of appeals of the United States not more than

- 30 days after the determination is issued by the Commis-

sion. The court shall review the determination made by
the Commission in aceordance with section 706 of title 5,
United States Code. |

-(g) INVESTOR PROTECTION FUND.—

“(1) FuND ESTABLISHED.—There is estab-
lished in the Treasury of the United States a fund
to be known as the ‘Securities and Exchange Com-
mission Investor Protection Fund’.

“(2) Usk OF FUND.—The Fund shall be avail-
able to the Commission, without further appropria-

tion or fiscal year limitation, for—
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“(3) DEPOSITS AND CREDITS.

1274

“(A) paying awards to whistleblowers as

provided in subsection (b); and

“(B) funding the activities of the Inspector

General of the Commission under section 4(1).

“(A) IN GENERAL.—There shall be depos-

ited into or credited to the Fund an amount

equal to—

“(1) any monetary sanction collected
by the Commission in any judicial or ad-
ministrative action brought by the Com-
mission under the securities laws that 1s
not added to a disgorgement fund or other
fund under section 308 of the Sarbanes-
Oxley Act of 2002 (15 U.S.C. 7246) or
otherwise distributed to victims of a viola-
tion of the securitieshlaws, or the rules and
regulations thereunder, underlying such ac-
tion, unless the balance of the Fund at the
time the monetary sanction is collected ex-
ceeds $300,000,000;

“(11) any monetary sanctidn added to
a disgorgement fund or other fund under
section 308 of the Sarbanes-Oxley Act of
2002 (15 U.S.C. 7246) that 1s not distrib-
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uted to the victims for whom the Fund wu:
established, unless the balance of (th:
disgorgement fund at the time the deter
mination is made not to distribute the
monetary sanction to such victims exceed:
$200,000,000; and

| “(m1) all income from investments
made under paragraph (4).

If  the

“(B) ADDITIONAL AMOUNTS.
amounts deposited into or credited to the Fuvi
under subparagraph (A) are not sufficient t.
satisfy an award made under subsection (!
there shall be deposited into or credited to the
Fund an amount equal to the unsatisfied poi
tion of the award from any monetary sanctic:
collected by the Commission in the covered judis
cial or administrative action on which tl.-
award 1s based.

“(4) INVESTMENTS.—

“CA) AMOUNTS IN FUND MAY BE 1IN
VESTED.—The Commission may request the
Secretary of the Treasury to invest the portion
of the Fund that i1s not, in the discretion of the

Commission, required to meet the current need-

of the Fund.
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“(B) ELIGIBLE INVESTMENTS.—Invest-
ments shall be made by the Secretary of the
Treasury in obligations of the United States or
obligations that are guaranteed as to principal
and interest by tl}e United States, with matu-
rities suitable to the needs of the Fund as de-
termined by the Commission on the record.

“(C) INTEREST AND PROCEEDS C(RED-
ITED.—The mterest on, and the proceeds from
the sale or redemption of, any obligations held
in the Flund shall be credited to the Fund.

“(5) REPORTS TO CONGRESS.—Not later than

October 30 of each fiscal year beginning after the
date of enactment of this subsection, the Commis-
sion shall submit to the Committee on Banking,
Housing, and Urban Affairs of the Senate, and the
Committee on Financial Services of the House of

~Representatives a report on—

“(A) the whistleblower award program, es-
tablished under this section, including—
“(1) a description of the number of
awards granted; and
“(11) the types of cases In which
awards were granted during the preceding

fiscal year;
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“(B) the balance of the Fund at the e
ning of the preceding fiscal year;

“(C) the amounts deposited into or i«
ited to the Fund during the preceding fi:
year;

“(D) the amount of earnings on . -
ments made under paragraph (4) during :l:
preceding fiscal year;

“(E) the amount paid from the Fund <.
ing the preceding fiscal year to whistlebloy. o
pursuant to subsection (b);

“(F) the balance of the IFund at the .o
of the preceding fiscal year; and

“(G) a complete set of audited finnc .
statements, mncluding—

“(1) a balance sheet;
“(il) income statement; and

“() cash flow analysis.

“(h) PROTECTION OF WHISTLEBLOWERS.—

“(1) PROHIBITION AGAINST RETALIATION -
“(A) IN GENERAL.—No employer may :'+

charge, demote, suspend, threaten, harass, 4

rectly or indirectly, or in any other manner

criminate against, a whistleblower in the terio
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and conditions of employment because of any

lawful act done by the whistleblower—

“(1) in providing information to the
Commission in accordarnce with this sec-
tion;

“(11) in initiating, testifying in, or as-
sisting n any investigation or judicial or
administrative action of the Commission
based upon or related to such information;
or

“(m1) in making disclosures that are
required or protected under the Sarbanes-
Oxley Act of 2002 (15 U.S.C. 7201 et
seq.), the Securities Exchange Act of 1934
(15 U.S.C. 78a et seq.), including section
10A(m) of such Act (15 U.S.C. 78f(m)),
section 1513(e) of title 18, United States
Code, and any other law, rule, or regula-
tion subject to the jurisdiction of the Com-
mission.

“(B) ENFORCEMENT.—

“(1) CAUSE OF ACTION.—An indi-
vidual who alleges discharge or other dis-
crimination in violation of subparagraph

(A) may bring an action under this sub-
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section in the appropriate district court of
the United States for the relief provided in
subparagraph (C).

“(i1) SUBPOENAS.—A sﬁbpoena re-
quiring the attendance of a witness at a
trial or hearing conducted under this sec-
tion may be served at any place in the
United States.

“(iii) STATUTE OF LIMITATIONS.—

“(I) IN GENERAL.—An action
under this subsection may not be
brought—

“(aa) more than 6 years
after the date on which the viola-
tion of subparagraph (A) oc-
curred; or

“(bb) 1ﬁ01°e than 3 years
after the date when facts mate-
rial to the right of action are
known or reasonably should have
been known by the employee al-
leging a wviolation of subpara-
graph (A).

“(II) REQUIRED ACTION WITHIN

10  YEARS.—Notwithstanding  sub-
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clause (I), an action under this sub-
section may not In any circumstance
be brought more than 10 years after
the date on which the violation occurs.

Relief for an individual

“(C) RELIEF.
prevailing in an action brought under subpara-
graph (B) shall include—

“(1) reinstatement with the same se-
niority status that the individual would
have had, but for the discrimination;

“(n) 2 times the amount of back pay
otherwise owed to the individual, with in-
terest; and

“(m1) compensation for litigation
costs, expert witness fees, and reasonable
attorneys’ fees.

“(2) CONFIDENTIALITY.—

“(A) IN GENERAL.—Ezxcept as provided in
subparagraphs (B) and (C), the Commuission
and any officer or employee of the Commission
shall not disclose any information, including in-
formation provided by a whistleblower to the
Commission, which could reasonably be ex-
pected to reveal the identity of a whistleblower,

except in accordance with the provisions of sec-
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tion 552a of title 5, United States Code, unless
and until required to be disclosed to a defend-
ant or respondent in connection with a public
proceeding instituted by the Commission or any
entity desecribed in subparagraph (C). For pur-
poses of section 552 of title 5, United States
Code, this paragraph shall be considered a stat-
ute deseribed in subsection (b)(3)(B) of such

section.

“(B) EXBMPTED STATUTE.—For purposes
of section 552 of title 5, United States Code,
this paragraph shall be considered a statute de-
seribed 1 subsection (b)(3)(B) of such section
552.

“(C) RuLe OF CONSTRUCTION.—Nothing
in this section is intended to hmit, or shall be
construed to Iirﬁit, the ability of the Attorney
General to present such evidence to a grand
jury or to share such ewidence with potential
witnesses or defendants in the course of an on-
going criminal investigation.

‘“UD)  AVAILABILITY TO GOVERNMENT
AGENCIES.—

“(1) IN GENERAL.—Without the loss

of 1ts status as confidential in the hands of
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the Commission, all information referred to
in subparagraph (A) may, in the discretion
of the Commission, when determined by
the Commission to be necessary to accom-
plish the purposes of this Act and to pro-
tect investors, be made available to—

“(I) the Attorney General of the
United States;

“(II) an appropriate regulatory
authority;

“(III) a self-regulatory organiza-
tion;

“(IV) a State attorney general in
connection with any crimimal mves-
tigation;

| “(V) any appropriate State regu-
latory authority;

“(VI) the Public Company Ac-
counting Oversight Board;

“(VII) a foreign securities au-
thority; and

“(VIII) a foreign law enforce-
ment authority.

“(11) CONFIDENTIALITY —
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“(I) IN GENERAL.—Each of ti:
entities deseribed m subclauses (I
through (VI) of clause (1) shall ma:«
tain such information as confidenti::
in accordance with the requiremecni.
established under subparagraph (A:
“(II) FOREIGN AUTHORITIES.
Each of the entities described mn sut
clauses (VII) and (VIII) of clause ¢
shall maintain such information 1 .+
cordance with such assurances of ¢ .
fidentiality as the Commission derts
mines appropriate.
“(8) RIGHTS RETAINED.—Nothing in this e
tion shall be deemed to diminish the rights, piic
leges, or remedies of any whistleblower under =i

Federal or State law, or under any collective b

.. gaining agreement.

“(1) PROVISION OF FALSE INFORMATION.—A whis

20 tleblower shall not be entitled to an award under this scc

21 tion if the whistlehlower—

22
23
24

“(1) knowingly and willfully makes any falsc.
fictitious, or fraudulent statement or representation,

or
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“(2) uses any false writing or document ii: -
ing the writing or document contains any false. I+ '\
tious, or fraudulent statement or entry.

“(3J) RULEMAKING AUTHORITY.—The Comuuli:in:
shall have the authority to issue such rules and regulat. .
as may be necessary or appropriate to implement th: -
visions of this section consistent with the purposes of -

section.”.

O 00 NN N B W N

(b) PROTECTION FOR EMPLOYEES OF NATION .

RECOGNIZED STATISTICAL RATING ORGANIZATICHM

[
S

11 Section 1514A(a) of title 18, United States Cusl-

ju—

12 amended—

13 (1) by inserting “or nationally recognized i .
14 tistical rating organization (as defined in seii: -
15 3(a) of the Securities Exchange Act of 193«

16 U.S.C. 78¢),” after ‘“780(d)),”; and

17 . (2) by inserting “or nationally recognized . -
18 «tistical rating orgamization” after “such compi.:
19 (e) SeEcTiON 1514A orF TrTLE 18, UNITED ST
20 CopE.—

21 (1) STATUTE OF LIMITATIONS; JURY TRIA:.
22 Section 1514A(b)(2) of title 18, United States Cois
23 1s amended—

24 (A) in subparagraph (D)—
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(1) by striking “90” and inserting
“180”; and

(11) by striking the period at the end
and inserting “, or after the date on which
the employee became aware of the viola-
tion.”’; and
(B) by adding at the end the following:

“UE) JURY TRIAL.—A party to an action

brought under paragraph (1)(B) shall be enti-

tled to trial by jury.”.

(2) PRIVATE SECURITIES LITIGATION WIT-
NESSES; NONENFORCEABILITY; INFORMATION.—Sec-
tion 1514A of title 18, United States Code, 1is
amended by adding at the end the following:

“(e) NONENFORCEABILITY OF CERTAIN PROVISIONS

16 WAIVING RIGHTS AND REMEDIES OR REQUIRING ARBI-

17
18
19
20
21
22
23
24

TRATION OF DISPUTES.—

“(1) WAIVER OF RIGHTS AND REMEDIES.—The
rights and remedies provided for in this section may
not be waived by any agreement, policy form, or con-
dition of employment, including by a predispute ar-
bitration agreement.

“(2) PREDISPUTE  ARBITRATION  AGREE-

MENTS.

No predispute arbitration agreement shall
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| be valid or enforceable, if the agreement requires ar-
2 bitration of a dispute arising under this section.”.

3 (d) STUDY OF WHISTLEBLOWER PROTECTION PRO-
4 GRAM.—

5 (1) StuDY.—The Inspector General of the
6 Commission shall conduct a study of the whistle-
7 blower protections established under the amend-
8 ments made by this section, including—

9 (A) whether the final rules and regulation
10 issued under the amendments made by this sec-
11 tion have made the whistleblower protection
12 program (referred to in this subsection as vtvhe
13 “program’’) clearly defined and user-friendly;
14 (B) whether the program is promoted on
15 the website of the Commission and has been
16 widely publicized;

17 | (C) whether the Commission is prompt
18 in—

19 (1) responding to—
20 (I) information provided by whis-
21 tleblowers; and
22 (II) applications for awards filed
23 by whistleblowers;

24 (i1) updating whistleblowers about the

25 status of their applications; and
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(111) otherwise communicating with the
mterested parties;

(D) whether the mimimum and maximum
reward levels are adequate to entice whistle-
blowers to come forward With information and
whether the reward levels are so high as to en-
courage illegitimate whistleblower claims;

(E) whether the appeals process has been
unduly burdensome for the Commission;

(F') whether the funding mechanism for
the Investor Protection Fund is adequate;

(G) whether, in the interest of protecting
investors and identifying and preventing fraud,
it would be useful for Congress to consider em-
powering whistleblowers or other individuals,
who have already attempted to pursue the case
through the Commission, to have a private right
of action to bring suit based on the facts of the
same case, on behalf of the Government and
themselves, against persons who have com-
mittee securities fraud;

(H)(1) whether the exemption under sec-
tion 552(b)(3) of title 5 (known as the Freedom
of Information Act) established In section

21K (h)(2)(A) of the Securities Exchange Act of
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1934, as added by this Aect, aids whistleblowers

in diselosing information to the Commission;

(1) what impact the exemption deseribed
in clause (1) has had on the ability of the public
to access information about the regulation and
enforcement by the Commission of securities;
and

(i11) any recommendations on whether the
exemption described in clause (i) should remain
in effect; and

(I) such other matters as the Inspector
General deems appropriate.

(2) REPORT.—Not later than 30 months after

the date of enactment of this Act, the Inspector

General shall—

(A) submit a report on the findings of the
study required under paragraph (1) to the
Committee on Banking, Housing, and Urban
Affairs of the Senate and the Committee on Fi-
nancial Services of the House; and

(B) make the report described in subpara-
graph (A) available to the public through publi-
cation of the report on the website of the Com-

mission.
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(2) SECTION 21A.—Section 21A of the Scivi v
ties BExchange Act of 1934 (15 U.S.C. 78u-1;
amended—
(A) in subsection (d)(1) by—
(i) striking “(subject to subsectr
(e))”’; and
(i1) inserting “and section 21K o1
title” after ‘“‘the Sarbanes-Oxley Act »
20027,
(B) by striking subsection (e); and
(C) by redesignating subsections (f)
(g) as subsections (e) and (f), respectively.
SEC. 924. IMPLEMENTATION AND TRANSITION PROVISIONS
FOR WHISTLEBLOWER PROTECTION.

(a) IMPLEMENTING RULES.—The Commission i ..
issue final regulations implementing the provisions !
tipu 21F of the Securities Exchange Act of 1934, as adii
by tbis subtitle, not later than 270 days after the .
of enactment of this Act.

(b) ORIGINAL INFORMATION.—Information proviicg

to the Commission in writing by a whistleblower shali .

lose the status of original information (as defined in e

tion 21K(a)(3) of the Securities Exchange Act of 1931
as added by this subtitle) solely because the whistleble:w

provided the information prior to the effective date of iy
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regulations, if the information is provided by the whistle-
blower after the date of enactment of this subtitle.

(¢) AWARDS.—A whistleblower may receive an awar«
pursuant to section 21F of the Securities Exchange Aci
of 1934, as added by this subtitle, regardless of whetl
any violation of a provision of the securities laws, or @
rule or regulation thereunder, underlying the judicial «r
administrative action upon which the award is based, o
curred prior to the date of enactment of this subtitle.

(d) ADMINISTRATION AND ENFORCEMENT.—The Se
curities and Exchange Commission shall establish a sepa
rate office within the Commission to administer and e

force the provisions of section 21F of the Securities Ex-

~change Act of 1934 (as add by section 922(a)). Such offic

shall report annually to the Committee on Banking, Hous
ing, and Urban Affairs of the Senate and the Commiti:-
on Financial Services of the House of Representatives cu
ité q{ctivities, whistleblower complaints, and the respons:
of the Commission to such complaints.
SEC. 925. COLLATERAL BARS.

(a) SECURITIES EXCHANGE ACT OF 1934 —

(1) SECTION 15.—Section 15(b)(6)(A) of the
Securities Exchange Act of 1934 (15 U.S.C.
780(b)(6)(A)) is amended by striking “12 months.

or bar such person from being associated with a



TITLE 15--COMMERCE AND TRADE

CHAPTER 98--PUBLIC COMPANY ACCOUNTING REFORM AND CORPORATE
. RESPONSIBILITY

Sec. 7202. Commission rules and enforcement

(a) Regulatory action

The Commission shall promulgate such rules and regulations, as may
be necessary or appropriate in the public interest or for the protection
of investors, and in furtherance of this Act.

(b) Enforcement
(1) In general

A violation by any person of this Act, any rule or regulation of

the Lommission issued under this Act, or anv rule ot the Roard shall
‘ be treaiea 10T LUrposes 1 tne same manner as a vioiation of the

SECUI‘IIIF‘S Exchange Act ot 1934 (15 U.S.C. 78a et seq.) or the rules

and regulatlons issued thereunder, consistent with the provisions of

this Act, and any such person shall be subject to the same

penalties, and to the same extent, as for a violation of that Act or

such rules or regulations.

(2) to-(4) Omitted
(c) Effect on Commission authority

Nothing in this Act or the rules of the Board shall be construed to
impair or limit—

(1) the authority of the Commission to regulate the accounting
profession, accounting firms, or persons associated with such firms
for purposes of enforcement of the securities laws;

(2) the authority of the Commission to set standards for



accounting or auditing practices or auditor independence, derived
from other provisions of the securities laws or the rules or
regulations thereunder, for purposes of the preparation and issuance
of any audit report, or otherwise under applicable law; or

(3) the ability of the Commission to take, on the initiative of
the Commission, legal, administrative, or disciplinary action
against any registered public accounting firm or any associated
person thereof.



®

TITLE 18--CRIMES AND CRIMINAL PROCEDURE
___PART I--CRIMES

CHAPTER 73--OBSTRUCTION OF JUSTICE

Sec. 1513. Retaliating against a witness, victim, or an informant

Xk

(e)  Whoever knowingly, with the intent to retaliate, takes any
action harmful to any person, including interference with the lawful
employment or livelihood of any person, for providing to a law
enforcement officer any truthful information relating to the
commission or possible commission of any Federal offense, shall be
fined under this title or imprisoned not more than 10 years, or both

XKk



TITLE 10 -- ENERGY
CHAPTER I -- NUCLEAR REGULATORY COMMISSION
PART 50 -- DOMESTIC LICENSING OF PRODUCTION AND
UTILIZATION FACILITIES
GENERAL PROVISIONS

10 CFR 50.7

§ 50.7 Employee protection.

(a)

0

(i)

(iii)

(iv)

Discrimination bv a Commission licensee, an applicant for a
Commission license, or a contractér 6r subcontractor of a
Commission licensee or applicant against an employee for engaging
in certain protected activities is prohibited. Discrimination includes
discharge and other actions that relate to compensation, terms,
conditions, or privileges of employment. The protected activities are
established in section 211 of the Energy Reorganization Act of 1974,
as amended, and in general are related to the administration or
enforcement of a requirement imposed under the Atomic Energy Act
or the Energy Reorganization Act.

(1) The protected activities include but are not limited to:

Providing the Commission or his or her employer information
about alleged violations of either of the statutes named in
paragraph (a) introductory text of this section or possible
viglations of requirements imposed under either of those
statutes;

Refusing to engage in any practice made unlawful under either
of the statutes named in paragraph (a) introductory text or
under these requirements if the employee has identified the
alleged illegality to the employer;

Requesting the Commission to institute action against his or her
employer for the administration or enforcement of these
requirements;

Testifying in any Commission proceeding, or before Congress, or
at any Federal or State proceeding regarding any provision (or
proposed provision) of either of the statutes named in paragraph
(a) introductory text.



in, these activities.
(2) These activities are protected even if no formal proceuv.:: i, -
actually initiated as a result of the employee assistance «r
participation.

. (v) Assisting or participating in, or is about to assist or particiy i«

(3) This section has no application to any employee allegii <
discrimination prohibited by this section who, acting v/:tiv .
direction from his or her employer (or the employer's .:.: i
deliberately causes a violation of any requirement of the
Energy Reorganization Act of 1974, as amended, or the:
Atomic Energy Act of 1954, as amended.

(b) Any employee who believes that he or she has been dischar . -
otherwise discriminated against by any person for engaging ::.
protected activities specified in paragraph (a)(1) of this se:tic
seek a remedy for the discharge or discrimination through »
administrative proceeding in the Department of Labor. The
administrative proceeding must be initiated within 180 day» -
alleged violation occurs. The employee may do this by filing a

, complaint alleging the violation with the Department of Labor,
‘ Employment Standards Administration, Wage and Hour Divi.ic.;
The Department of Labor may order reinstatement, back pay, 1:::
compensatory damages.

(c) Aviolation of paraaraph (a). (e), or (f) of this section by a
Commussion licensee, an applicant for a Commission license . o =
contractor or subcontractor of a Commission licensee or apptic .

* may be grounds for -

(1) Denial, revocation, or suspension of the license.

(2) Imposition of a civil penalty on the licensee, applicant, o: «
contractor or subcontractor of the licensee or applicant

(3) Other enforcement action.

(d) Actions taken by an employer, or others, which adversely afftex.:
employee may be predicated upon nondiscriminatory grounds !
prohibition applies when the adverse action occurs because th-.
employee has engaged in protected activities. An employee's
engagement in protected activities does not automatically rende-

‘ him or her immune from discharge or discipline for legitimatc
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January 16, 1998
NRC CITES FIVE STAR PRODUCTS AND CONSTRUCTION PRODUCTS

RESEARCH FOR ALLEGED DISCRIMINATION AGAINST EMPLOYEE

The Nuclear Regulatory Commission staff has issued an enforcement action against Five Star Products, Inc., and
Construction Products Research, (CPR) Inc., both of Fairfield, Ct., for alleged discrimination against a former employee who
raised safety concerns about the sale and testing of grout and concrete products to the nuclear industry.

An investigation by the NRC determined that a former director of research for CPR, was discriminated against when he was
_placed on involuntary leave, denied access to his office, and terminated within 30 days of reporting safety concerns to the
é:. Company officials also resisted an NRC investigation of his allegations and instructed other employees not to discuss

matter with him. The former director of research filed a complaint with the U.S. Department of Labor, which ruled that

his termination was "directly related” to his protected activities." Last year, DOL issued a final order approving a

settlement between the parties.

As a result of a prior enforcement action issued by the NRC staff in 1995, CPR and Five Star are not permitted to supply
products, including concrete or grout, certified as safety-grade, to NRC licensees. Notwithstanding that prohibition,
however, Five Star and CPR have an obligation to "maintain an environment conducive to raising concerns relating to the
companies' continuing responsibilities to meet NRC requirements,” since they have supplied material to NRC licensees in
the past. CPR and Five Star are not NRC licensees.

In a letter to the companies, Samuel J. Collins, Director of the NRC's Office of Nuclear Reactor Regulation, said the
violation is of "very significant regulatory concern" because it involved an act of employee discrimination by senior
corporate officials, including the president and vice-president of CPR, and the president and vice-president of Five Star.
"The sphere of influence of such individuals is significant, and the impact of discrimination committed at this level has the
potential to create a chilling effect throughout the company."”

Although no civil penalty has been proposed, Mr. Collins said the violation has been categorized as the most severe under
NRC enforcement guidelines. CPR and Five Star are required to respond in writing within 30 days to explain specific actions
taken to prevent recurrence.
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EA-96-059 - Millstone 1, 2, 3 (Northeast Nuclear Energy Company)
June 4, 1996

EA 96-059

Mr. Ted C. Feigenbaum

Executive Vice President - Nuclear
Northeast Nuclear Energy Company
¢/o Mr. Terry L. Harpster

Post Office Box 128

Waterford, Connecticut 06385

SUBJECT: NOTICE OF VIOLATION AND PROPOSED IMPOSITION OF CIVIL
PENALTY - $100,000 (Administrative Law Judge's Recommended
Decision and Order - 95-ERA~18 and 95-ERA-47)

Dear Mr. Feigenbaum:

This letter refers to the Department of Labor (DOL) Administrative Law Judge's (AL]) Recommended Decision and Order,
dated December 12, 1995, which found that a former employee of Bartlett Nuclear, Inc. (Bartlett), a contractor at your
Millstone facility, was discriminated against by Northeast Nuclear Energy Company (NNECQ) and Bartlett for raising safety
cerns at the facility. Based on the NRC review of the ALJ Recommended Decision, the NRC finds that a violation of the
qnmission's regulations set forth in 10 CFR 50.7, "Employee Protection," has occurred. Under 10 CFR 50.7, discrimination

y a Commission licensee against an employee or contractor employee for engaging in protected activities is prohibited.
Although both you and Bartlett were offered the opportunity for an enforcement conference, you both declined such a
conference, and instead, submitted written responses to the apparent violations.

Although you denied, in your March 20, 1996 letter, that you discriminated against the individual and have filed a motion
for reconsideration of the DOL ALJ Decision and Order, the NRC adopts the findings of the DOL ALJ and concludes that a
violation of NRC requirements occurred in cases 95-ERA-18 and 47. The violation is described in the enclosed Notice of
Violation and Proposed Imposition of Civil Penaity (Notice).

Protected activities include providing the Commission information about possible violations of requirements imposed under
either the Atomic Energy Act or the Energy Reorganization Act, requesting the Commission to institute enforcement action
against his or her employer for the administration or enforcement of these requirements, or testifying in any Commission
proceeding. The actions taken against the former contractor employee (who was a Senior Health Physics Technician) after
he raised concerns to line management and the NRC, constitute a violation of 10 CFR 50.7. The violation is categorized at
Severity Level III in accordance with the "General Statement of Policy and Procedure for NRC Enforcement Actions”
(Enforcement Policy), (60 FR 34381, June 30, 1995). Such violations are significant because they could have a chilling
effect on other licensee or contractor personnel and deter them from identifying and/or raising safety concerns. The
violation takes on even more significance because the NRC has issued two civil penalties to you since May 1993 for
violations involving discrimination against employees who raised safety concerns.

Under the Enforcement Policy, a base civil penalty in the amount of $50,000 is considered for a Severity Level III
violation. Millstone Nuclear Station has been the subject of several escalated enforcement actions within the last two years
involving all three units (for example, a Severity Level III violation with a $50,000 civil penalty was issued on May 25,
1995, for a violation involving the failure to identify and correct a potential degradation of certain motor-operated-valves
at Unit 2). Therefore, the NRC considered whether credit was warranted for identification and corrective action in
accordance with the civil penalty assessment process in Section VI.B.2 of the Enforcement Policy.

,dit was not given for Identification because you did not identify the violation. Credit was considered for Corrective

ction, which you described in your letter, dated March 20, 1996. Those actions included: (1) designation of a single
officer, reportable to the Chief Nuclear Officer, responsible for the overall implementation of the program for handling
employee concerns; (2) plans to develop a set of actions to address, among other things, Nuclear Safety Concerns



Program enhancements, as well as the contractor programs; and (3) plans to revise certain group policies, and related
training. However, credit was not given for your corrective actions because many of these actions are still in the planning
phase even though the DOL had concluded, as early as the District Director's Decision on July 27, 1995, that discrimination
occurred.

tected activities without fear of retaliation, I have been authorized, after consultation with the Director, Office of
forcement, to issue the enclosed Notice of Violation and Proposed Imposition of Civil Penalty in the cumulative amount
of $100,000, consistent with the Enforcement Policy because credit was not provided for identification or corrective action.

'herefore, to emphasize the importance of maintaining a work environment in which employees are free to engage in

You are required to respond to this letter and should follow the instructions specified in the enclosed Notice when
preparing your response. Since the NRC enforcement action in this case is based on the Recommended Decision and Order
of the DOL ALJ, which is still being reviewed by the Secretary of Labor, you may delay payment of the civil penalty and
submission of certain portions of the response as described in the enclosed Notice until 30 days after the final decision of
the Secretary of Labor. Notwithstanding your past corrective actions, as most recently documented in your response of
March 20, 1996, in that portion of your response which describes corrective steps you have taken, you are required to
describe any additional actions that you plan to take to minimize any potential chilling effect arising not only from this
incident but other instances of discrimination that have occurred at your facility for which civil penalties have been issued
in the past. After reviewing your response to this Notice, including your proposed corrective actions and the results of
future inspections, the NRC will determine whether further NRC enforcement action is necessary to ensure compliance with
NRC regulatory requirements.

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of this letter, its enclosure, and your response
will be placed in the NRC Public Document Room (PDR). To the extent possible, your response should not include any
personal privacy, proprietary, or safeguards information so that it can be placed in the PDR without redaction. However, if
you find it necessary to include such information, you should clearly indicate the specific information that you desire not to
be placed in the PDR, and provide the legal basis to support your request for withholding the information from the public.

The response directed by this letter and the enclosed Notice are not subject to the clearance procedures of the Office of
Management and Budget as required by the Paperwork Reduction Act of 1980, Public Law No. 96-511.

Sincerely,

‘ Thomas T. Martin

Regional Administrator

Enclosure: Notice of Violation
and Proposed Imposition of Civil Penalty

Docket Nos.50-245; 50-336; 50-423
License Nos. DPR-21; DPR-65; NPF-49

cc w/encl; D. B. Miller, Senior Vice President, Nuclear Safety and Oversight
S. E. Scace, Vice President, Reengineering

E. A. DeBarba, Vice President, Nuclear Technical Services
F. C. Rothen, Vice President, Maintenance Services

W. 1. Riffer, Nuclear Unit 1 Director

P. M. Richardson, Nuclear Unit 2 Director

M. H. Brothers, Nuclear Unit 3 Director

L. M. Cuoco, Esquire

W. D. Meinert, Nuclear Engineer

V. Juliano, Waterford Library

State of Connecticut SLO Designee

We the People

NOTICE OF VIOLATION
AND
PROPOSED IMPOSITION OF CIVIL PENALTY

Northeast Nuclear Energy Company Docket Nos. 50-245; 50-336; 50-423
lstone Nuclear Power Plant License Nos. DPR-21; DPR-65; NPF-49
EA 96-059

Based on the Recommended Decision and Order by a DOL Administrative Law Judge, dated December 12, 1995,
(Reference: DOL cases Nos. 95-ERA-18 and 95-ERA-47), a violation of NRC requirements was identified. In accordance



with the "General Statement of Policy and Procedure for NRC Enforcement Actions," NUREG-1600, the Nuclear Regulatory
Commission proposes to impose a civil penalty pursuant to Section 234 of the Atomic Energy Act of 1954, as amended
(Act), 42 U.S.C. 2282, and 10 CFR 2.205. The particular violation and associated civil penalty is set forth below:

10 CFR 50.7(a), in part, prohibits discrimination by a Commission licensee against an employee or contractor
employee for engaging in certain protected activities. Discrimination includes discharge and other actions that

. relate to compensation, terms, conditions, or privileges of employment. The protected activities are
established in Section 211 of the Energy Reorganization Act (ERA) of 1974, as amended, and in general are
related to the administration or enforcement of a requirement imposed under the Atomic Energy Act (AEA) or
the Energy Reorganization Act. The protected activities include but are not limited to providing the
Commission information about alleged violations of the ERA or the AEA or possible violations of requirements
imposed under either of these statutes.

Contrary to the above, as determined in the DOL Administrative Law Judge's Recommended Decision and
Order in case 95-ERA-18 and 47, dated December 12, 1995, Northeast Nuclear Energy Company (NNECO)
discriminated against Adam McNiece, a senior health physics technician for engaging in protected activities.
(01013)

This is a Severity Level III violation (Supplement VII).
Civil Penalty - $100,000

Pursuant to the provisions of 10 CFR 2.201, Northeast Nuclear Energy Company (Licensee) is hereby required to submit a
written statement or explanation to the Director, Office of Enforcement, U.S. Nuclear Regulatory Commission, within 30
days of the date of the final decision of the Secretary of Labor. This reply should be clearly marked as a "Reply to a Notice
of Violation" and should include for each alleged violation: (1) admission or denial of the alleged violation, and (2) the
reasons for the violation if admitted, and if denied, the reasons why. In addition, also pursuant to the provisions of 10 CFR
2.201, the Licensee is required to submit a written statement or explanation within 30 days of the date of this Notice of
Violation and should include for each alleged violation: (1) the corrective steps that have been taken and the results
achieved, (2) the corrective steps that will be taken to avoid further violations, and (3) the date when full compliance will
be achieved. Your response may reference or include previous docketed correspondence, if the correspondence adequately
addresses the required response. If an adequate reply is not received within the time specified in this Notice, an order or a
Demand for Information may be issued as to why the license should not be modified, suspended, or revoked or why such
other action as may be proper should not be taken. Consideration may be given to extending the response time for good
ause shown. Under the authority of Section 182 of the Act, 42 U.5.C. 2232, this response shall be submitted under oath
‘afﬁrmation.

Within 30 days of the final decision of the Secretary of Labor in this case, the Licensee may pay the civil penalty by letter
addressed to the Director, Office of Enforcement, U.S. Nuclear Regulatory Commission, with a check, draft, money order,
or electronic transfer payable to the Treasurer of the United States in the amount of the civil penalty proposed above, or
the cumulative amount of the civil penalties if more than one civil penalty is proposed, or may protest imposition of the
civil penalty in whole or in part, by a written answer addressed to the Director, Office of Enforcement, U.S. Nuclear
Regulatory Commission. Should the Licensee fail to answer within the time specified, an order imposing the civil penalty
will be issued. Should the Licensee elect to file an answer in accordance with 10 CFR 2.205 protesting the civil penalty, in
whole or in part, such answer should be clearly marked as an "Answer to a Notice of Violation" and may: (1) deny the
violation listed in this Notice, in whole or in part, (2) demonstrate extenuating circumstances, (3) show error in this Notice,
or (4) show other reasons why the penalty should not be imposed. In addition to protesting the civil penalty in whole or in
part, such answer may request remission or mitigation of the penalty.

In requesting mitigation of the proposed penalty, the factors addressed in Section VI.B.2 of the Enforcement Policy should
be addressed. Any written answer in accordance with 10 CFR 2.205 should be set forth separately from the statement or
explanation in reply pursuant to 10 CFR 2.201, but may incorporate parts of the 10 CFR 2.201 reply by specific reference
(e.g., citing page and paragraph numbers) to avoid repetition. The attention of the Licensee is directed to the other
provisions of 10 CFR 2.205, regarding the procedure for imposing a civil penalty.

Upon failure to pay any civil penalty due which subsequently has been determined in accordance with the applicable
provisions of 10 CFR 2.205, this matter may be referred to the Attorney General, and the penalty, unless compromised,
remitted, or mitigated, may be collected by civil action pursuant to Section 234c¢ of the Act, 42 U.S.C. 2282c.

The response noted above (Reply to Notice of Violation, letter with payment of civil penalty, and Answer to a Notice of
Violation) should be addressed to: James Lieberman, Director, Office of Enforcement, U. S. Nuclear Regulatory
Commission, One White Flint North, 11555 Rockville Pike, Rockville, MD 20852-2738, with a copy to the Regional
dministrator, U.S. Nuclear Regulatory Commission, Region I, and the NRC Resident Inspector at the facility that is the
6ject of this Notice.

Because your response will be placed in the NRC Public Document Room (PDR), to the extent possible, it should not
include any personal privacy, proprietary, or safeguards informaticn so that it can be placed in the PDR without redaction.
However, if you find it necessary to include such information, you should clearly indicate the specific information that you



desire not to be placed in the PDR, and provide the legal basis to support your request for withholding the information
from the public. .

Dated at King of Prussia, Pennsylvania
this 4th day of June 1996

Privacy Policy | Site Disclaimer
Wednesday, February 21, 2007
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EA-98-327 - Watts Bar 1 (Tennessee Valley Authority)

October 15, 2001
EA-98-327

Tennessee Valley Authority
ATTN: Mr. ). A. Scalice
Chief Nuclear Officer and
Executive Vice President
6A Lookout Place
1101 Market Street
Chattanooga, TN 37402-2801

SUBJECT: NOTICE OF VIOLATION AND PROPOSED IMPOSITION OF CIVIL PENALTY - $88,000 (U.S. DEPARTMENT OF
LABOR CASE NO. 1997-ERA-0053)

Dear Mr. Scalice:

This refers to a Department of Labor (DOL) complaint filed by Mr. Curtis C. Overall, formerly a power maintenance
specialist in the Watts Bar Nuclear Plant (WBN) Technical Support organization, against the Tennessee Valley Authority

TVA) under Section 211 of the Energy Reorganization Act (ERA). The presiding DOL Administrative Law Judge (ALJ)
‘Jed a Recommended Decision and Order (RD&O) on April 1, 1998, finding that TVA discriminated against Mr. Overall in

lation of Section 211 of the ERA. This finding was subsequently reviewed by the DOL's Administrative Review Board

(ARB) (ARB Case No. 98-111 and 98-128). On April 30, 2001, the ARB issued a Final Decision and Order, adopting the
ALJ's decision. The NRC's review of the ALJ and ARB decisions identified two apparent violations of the Commission's
requirements in 10 CFR 50.7, Employee Protection, which were transmitted to TVA by letter dated June 18, 2001. This
letter also provided TVA the opportunity to either respond to the apparent violations in writing or request a predecisional
enforcement conference. TVA representatives informed NRC that they did not wish to attend a predecisional enforcement
conference; and by letter dated July 17, 2001, TVA provided its response to the apparent violations and addressed the
corrective actions to prevent recurrence. In addition, by letter dated August 18, 1997, TVA provided the NRC with
immediate corrective actions related to the chilling effect which may have been created when the DOL Wage and Hour
Division issued a decision regarding Mr. Overall's complaint. The NRC has reviewed both the August 18, 1997 and July 17,
2001, responses and concludes that sufficient information is available to determine the appropriate NRC enforcement
action in this matter.

This matter was fully litigated during the DOL proceedings, and the NRC adopts the ARB's Final Decision and Order. The
NRC has determined that the two apparent violations described in the June 18, 2001, letter are best characterized as a
single violation of NRC requirements. The violation is cited in the enclosed Notice of Violation and Proposed Imposition of
Civil Penalty (Notice), and involves two actions taken by TVA against Mr. Overall which were in violation of 10 CFR 50.7.
Specifically, the NRC has determined that TVA discriminated against Mr. Overall, as described in the DOL decisions, while
he was engaged in protected activities by: (1) arranging for his transfer to TVA Services; and (2) failing to re-employ
Mr. Overall once he had been transferred to TVA Services, which resulted in his eventual lay-off from that organization.
DOL, and the NRC, concluded that TVA took these actions, in part, because Mr. Overall engaged in protected activities
involving the identification of a safety concern related to the WBN ice condenser system in April 1995. This violation has
been categorized at Severity Level II in accordance with the "General Statement of Policy and Procedures for NRC
Enforcement Actions” (Enforcement Policy), NUREG-1600, as amended on December 18, 2000.

In accordance with the Enforcement Policy, a base civil penalty in the amount of $88,000 is considered for a Severity
vel II violation. In accordance with the civil penalty assessment process, Section VI.C.2 of the Enforcement Policy, both
Q Identification and Corrective Action factors are considered for Severity Level II violations. No credit was determined to
warranted for Identification, because this violation was identified through the filing of a DOL complaint and not by the
actions of TVA. Corrective actions documented in TVA's response of July 17, 2001, included re-employment of Mr. Overall
as well as other employment and financial arrangements ordered by the DOL, and actions to maintain a safety conscious




work environment such as workplace training for supervisors and employees, issuance of site-wide bulletins and
memoranda, and the use of indicators to monitor the work environment at TVA Nuclear. In addition, by letter dated
July 2, 1997, the NRC requested that TVA describe actions it has taken or planned to take to assure that this matter was
not having a chilling effect on the willingness of other employees to raise safety and compliance concerns within TVA. The
NRC's letter was prompted by the DOL Wage and Hour decision in Mr. Overall's case, dated June 13, 1997. TVA's response
August 18, 1997 to the NRC, although documenting TVA's disagreement with the DOL Wage and Hour decision,
Q.zmerated several corrective actions, including (1) establishment of measures such as surveys of the comments solicited
m exiting employees to monitor the WBN work environment to ensure that employees felt free to discuss problems and
concerns with TVA management, (2) the conduct of meetings with employees prior to and after commercial operation of
the WBN facility to ensure that an environment exists in which employees feel free to voice safety concerns, (3) the
conduct of executive training for senior level managers including training on Section 211 of the Energy Reorganization Act,
and (4) a memorandum from the Site Vice President to all WBN employees that emphasizes the right of employees to
express concerns without fear of intimidation, harassment, discrimination, or retaliation. Based on the above, the NRC has
concluded that credit is warranted for the factor of Corrective Action.

Therefore, I have been authorized, after consultation with the Director, Office of Enforcement, and the Deputy Executive
Director for Reactor Programs, to issue the enclosed Notice in the base amount of $88,000.

The NRC is aware that TVA has filed an appeal of the DOL ARB's Final Decision and Order to the U.S. Court of Appeals. In
view of the judicial appeal, the NRC has determined that it is appropriate to defer payment of the civil penalty in this case
pending the outcome of the appeal process. Should TVA not be successful upon appeal, TVA should either remit payment
of the civil penalty or provide a basis for mitigation in whole or in part within 30 days after the completion of the appeal
process. Should TVA be successful upon appeal, the NRC will reconsider the enforcement taken in this matter.

The NRC has concluded that information regarding the reason for the violation and the corrective actions taken to prevent
recurrence has already been provided in TVA's letters of July 17, 2001, and August 18, 1997, and as discussed abave.
Therefore, you are not required to respond regarding these matters unless the description in those letters and as
summarized above does not accurately reflect your corrective actions or your position. In that case, or if you choose to
provide additional information, you should follow the instructions specified in the enclosed Natice.

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of this letter, its enclosure, and your response (if
you choose to provide one) will be made available electronically for public inspection in the NRC Public Document Room or
from the Publicly Available Records (PARS) component of NRC's document system (ADAMS). ADAMS is accessible from the
C Web site at http://www.nrc.gov/NRC/ADAMS/index.html (the Public Electronic Reading Room). To the extent possible,
ﬁr response should not include any personal privacy, proprietary, or safeguards information so that it can be made
ailable to the Public without redaction.

Sincerely,
/RA/

Bruce S. Mallett,
Acting Regional Administrator

Docket Nos. 50-390,
License No. NPF-90, CPPR-92

Enclosure: Notice of Violation and Proposed Imposition of Civil Penalty

cc w/encls:

Karl W. Singer County Executive
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Nuclear Operations Decatur, TN 37322
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Jack A. Bailey, Vice President Lawrence E. Nanney, Director
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. NOTICE OF VIOLATION
AND
PROPOSED IMPOSITION OF CIVIL PENALTY
Tennessee Valley Authority Docket Nos. 50-390
Watts Bar Nuclear Plant, Unit 1 License No. NPF-S0
EA-98-327

As a result of a Department of Labor (DOL) Administrative Review Board (ARB) Final Decision and Order issued on April
30, 2001, a violation of NRC requirements was identified. In accordance with the "General Statement of Policy and

Procedures for NRC Enforcement Actions," (Enforcement Policy), NUREG-1600, as amended on December 18, 2000, the
Nuclear Regulatory Commission proposes to impose a civil penalty pursuant to Section 234 of the Atomic Energy Act of
1954, as amended (Act), 42 U.S.C. 2282, and 10 CFR 2.205. The particular violation and associated civil penalty is set

forth below:

10 CFR 50.7 prohibits discrimination by a Commission licensee against an employee for engaging in certain
protected activities. Discrimination includes discharge or other actions relating to the compensation, terms,
conditions, and privileges of employment. The activities which are protected are established in Section 211 of
the Energy Reorganization Act of 1974, as amended, and in general are related to the administration or
enforcement of a requirement imposed under the Atomic Energy Act or the Energy Reorganization Act.
Protected activities include, but are not limited to, reporting of safety concerns by an employee to his
employer or the NRC.

Contrary to the above, the Tennessee Valley Authority (TVA) discriminated against Mr. Curtis C. Overall, a
power maintenance specialist in the Watts Bar Nuclear Plant (WBN) Technical Support organization, for
engaging in protected activities. Specifically, as determined by the Department of Labor, TVA discriminated
against Mr. Overall in 1995 and 1996 by arranging for his transfer to TVA Services, and failing to re-employ

. Mr. Overall once he had been transferred to TVA Services, resulting in his eventual lay-off from that
organization. TVA took these actions because Mr. Overall engaged in protected activities involving the
identification of a safety concern in the WBN ice condenser system in April 1995.




This is a Severity Level II violation (Supplement VII), Civil Penalty - $88,000

The NRC has concluded that information regarding the reason for the violation, the corrective actions taken and planned to
correct the violation and prevent recurrence and the date when full compliance was achieved has already been provided in
TVA's letters of July 17, 2001, and August 18, 1997. Therefore, you are not required to respond to this Notice. However,
you are required to submit a written statement or explanation pursuant to 10 CFR 2.201 if the description therein does not

urately reflect your corrective actions or your position. In that case, or if you choose to respond, clearly mark your

ponse as a "Reply to a Notice of Violation,"” and send it to the U.S. Nuclear Regulatory Commission, ATTN: Document
Control Desk, Washington, DC 20555 with a copy to the Regional Administrator, Region II, and a copy to the NRC
Resident Inspector at the facility that is the subject of this Notice, within 30 days of the date of the letter transmitting this
Notice of Violation (Notice).

TVA may pay the civil penalty proposed above in accordance with NUREG/BR-0254 and by submitting to the Director,
Office of Enforcement, U.S. Nuclear Regulatory Commission, a statement indicating when and by what method payment
was made, or may protest imposition of the civil penalty in whole or in part, by a written answer addressed to the Director,
Office of Enforcement, U.S. Nuclear Regulatory Commission. However, the NRC has determined that it is appropriate to
allow TVA to defer payment of the proposed civil penalty until 30 days after completion of TVA's appeal of the DOL ARB's
Final Decision and Order to the U.S. Court of Appeals. Should TVA fail to answer within 30 days of the date of completion
of the appeal before the U.S. Court of Appeals, an order imposing the civil penalty will be issued. Should TVA elect to file
an answer in accordance with 10 CFR 2.205 protesting the civil penalty, in whole or in part, such answer should be clearly
marked as an "Answer to a Notice of Violation" and may: (1) deny the violation listed in this Notice, in whole or in part,
(2) demonstrate extenuating circumstances, (3) show error in this Natice, or (4) show other reasons why the penalty
should not be imposed. In addition to protesting the civil penalty in whole or in part, such answer may request remission
or mitigation of the penalty.

In requesting mitigation of the proposed penalty, the factors addressed in Section VI.C.2 of the Enforcement Policy should
be addressed. The attention of the Licensee is directed to the other provisions of 10 CFR 2.205, regarding the procedure
for imposing a civil penalty.

Upon failure to pay any civil penalty due which subsequently has been determined in accordance with the applicable
provisions of 10 CFR 2.205, this matter may be referred to the Attorney General, and the penalty, unless compromised,
remitted, or mitigated, may be collected by civil action pursuant to Section 234c of the Act, 42 U.S.C. 2282c.

The statement as to payment of civil penalty noted above should be addressed to: Frank J. Congel, Director, Office of
orcement, U.S. Nuclear Regulatory Commission, One White Flint North, 11555 Rockville Pike, Rockville, MD 20852-
8, with a copy to the Regional Administrator, U.S. Nuclear Regulatory Commission, Region II and a copy to the NRC
Resident Inspector at the facility that is the subject of this Notice.

If you choose to respond, your response will be made available electronically for public inspection in the NRC Public
Document Room or from the Publicly Available Records (PARS) component of NRC's document system (ADAMS). ADAMS is
accessible from the NRC Web site at http://www.nrc.gov/NRC/ADAMS/index.html (the Public Electronic Reading Room).
Therefore, to the extent possible, the response should not include any perscnal privacy, proprietary, or safeguards
information so that it can be made available to the Public without redaction.

In accordance with 10 CFR 18.11, you may be required to post this Notice within two working days.

Dated this 15t day of October 2001

Privacy Policy | Site Disclaimer
Wednesday, February 21, 2007
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Dated at Rockville, Maryland, this 3rd day
of October 2002.

For the Nuclear Regulatory Commission.
Samuel J. Collins,

Director, Office of Nuclear Reactor
Regulation.

Margaret Federline,

Duputy Director, Office of Nuclear Material
Safety and Safeguards.

[FR Doc. 02-25842 Filed 10-9—-02; 8:45 am)]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

[EA-02-124; Dockets Nos. 50-456; 50—-457,
50—-454; 50455, 50461, 50-10; 50-237; 50—
249, 50-373; 50-374, 50-352; 50-353, 50—
219, 50-171: 50-277; 50-278, 50-254; 50—
265, 50-289, 50-295; 50-304; Licenses Nos.
NPF-72; NPF-77, NPF-37; NPF—-66, NPF—
62, DPR-2; DPR-19; DPR-25, NPF-11;
NPF-18, NPF-39; NPF-85, DPR-16, DPR-
12; DPR—44; DPR-56, DPR-29; DPR-30,
DPR-50, DPR-39; DPR-48]

Exelon Generation Company, LLC and
AmerGen Energy Company, LLC;
Braidwood Station, Units 1 & 2, Byron
Station, Units 1 & 2, Clinton Power
Station, Dresden Nuclear Power
Station, Units 1, 2 & 3, LaSalle County
Station, Units 1 & 2, Limerick
Generating Station, Units 1 & 2, Oyster
Creek Nuclear Generating Station,
Peach Bottom Atomic Power Station,
Units 1, 2 & 3, Quad Cities Nuclear
Power Station, Units 1 & 2, Three Mile
Island Nuclear Station, Unit 1, Zion
Nuclear Power Station, Units 1 & 2;
Confirmatory Order Modifying
Licenses (Effective Immediately)

Exelon Generation Company, LLC
(Exelon) and AmerGen Energy
Company, LLC (AmerGen) (Licensees)
are the holders of twenty-one NRC
Facility Operating Licenses issued by
the Nuclear Regulatory Commission
(NRC or Commission) pursuant to 10
CFR part 50, which authorizes the
operation of the specifically named
facilities in accordance with the
conditions specified in each license.
Licenses No. NPF-72 and NPF-77 were
issued on July 2, 1987, and May 20,
1988, to operate the Braidwood Station,
Units 1 and 2. Licenses No. NPF-37 and
NPF-66 were issued on February 14,
1985, and January 30, 1987, to operate
Byron Station, Units 1 and 2. License
No. NPF-62 was issued on April 17,
1987 to operate the Clinton Power
Station. Licenses No. DPR-2 and DPR-
25 were issued on September 28, 1959,
and January 12, 1971, to operate
Dresden Nuclear Power Station, Units 1
and 3 (Dresden Station Unit 1 is
currently in decommissioning). License

No. DPR-19 was extended on February
20, 1991, for Dresden Nuclear Power
Station, Unit 2. Licenses No. NPF-11
and NPF-18 were issued on April 17,
1982, and February 16, 1983, to operate
LaSalle County Station, Units 1 and 2.
Licenses No. NPF-39 and NPF-85 were
issued on August 8, 1985, and August
25, 1989, to operate the Limerick
Generating Station, Units 1 and 2.
License No. DPR-16 was extended on
July 2, 1991, for the Oyster Creek
Nuclear Generating Station. License No.
DPR-12 was issued on January 24, 1966,
to operate Peach Bottom Atomic Power
Station, Unit 1, which was shut down
on October 31, 1974, and is in safe
storage. Licenses No. DPR—44 and DPR~
56 were issued on October 25, 1973, and
July 2, 1974, to operate Peach Bottom
Atomic Power Station, Units 2 & 3.
Licenses No. DPR-29 and DPR-30 were
issued on December 14, 1972, for the
operation of both units at the Quad
Cities Nuclear Power Station, Units 1
and 2. License No. DPR-50 was issued
on April 19, 1974, to operate the Three
Mile Island Nuclear Power Station, Unit
1. Licenses No. DPR-39 and DPR—48
were issued on October 19, 1973, and
November 14, 1973, for operation of the
Zion Nuclear Power Station, Units 1 and
2 (the Zion Station is currently in
decommissioning).

On January 29, 2001, the NRC Office
of Investigations (OI) initiated an
investigation to determine if a former
Exelon employee performing work at
the Byron Station had been
discriminated against for raising safety
concerns. In its Report No. 3-2001-005,
issued March 26, 2002, OI concluded
that an Exelon corporate manager
deliberately discriminated against the
former employee on August 25, 2000, in
violation of the NRC regulations
prohibiting employment discrimination,
10 CFR 50.7, “Employee Protection,” by
not selecting the employee for a new
position. On June 17, 2002, the NRC
staff contacted Exelon management to
schedule a predecisional enforcement
conference. To expedite resolution of
this matter, Exelon requested the
opportunity to present a settlement
proposal to the NRC prior to a
predecisional enforcement conference.
The NRC staff agreed to this request.

Representatives of Exelon met with
the NRC staff on July 2, July 18, July 30,
September 9 and September 11, 2002, to
discuss the terms of the Exelon
settlement proposal. In an August 5,
2002 letter, Exelon described the
proposed settlement and on September
27, 2002, the Licensees committed to a
number of corrective actions with
respect to employee protection, agreed
to have the corrective actions confirmed

by Order, and admitted that a violation
of 10 CFR 50.7 had occurred. The
corrective actions include, but are not
limited to, counseling management
personnel involved in the violation of
10 CFR 50.7, and training all vice-
presidents and plant managers
throughout the Licensees’ organization
(at every nuclear station and at
corporate headquarters) on the
provisions of the employee protection
regulation. These individuals, in turn,
will train their subordinate managers.
The Licensees will also modify
management training programs as
appropriate regarding the provisions of
10 CFR 50.7.

On September 27, 2002, the Licensees
consented to issuance of this Order with
the commitments described in Section V
below, waived any right to a hearing on
this Order, and agreed to all terms of
this Order, including that it shall be
effective immediately.

I find that the Licensees’
commitments as set forth in Section V,
below, are acceptable and necessary,
and conclude that since Exelon
admitted the violation of 10 CFR 50.7
and since the Licensees committed to
taking comprehensive corrective actions
by implementing this Confirmatory
Order, the NRC staff’s concern regarding
employee protection can be resolved
through confirmation of the Licensees’
commitments by this Order. I further
find that the Licensees’ approach to
resolving this matter is salutary and
efficient, and that this resolution is in
the public interest. Accordingly, the
NRC staff exercises its enforcement
discretion pursuant to Section VIL.B.6 of
the NRC Enforcement Policy and will
not issue Notices of Violation or a civil
penalty in this case.

Accordingly, pursuant to sections
103, 104b, 161b, 161i, 1610, 182 and
186 of the Atomic Energy Act of 1954,
as amended, and the Commission’s
regulations in 10 CFR 2.202 and 10 CFR
Part 50, it is hereby ordered, effective
immediately, that license Nos. NPF-72,
NPF-77, NPF-37, NPF-66, NPF-62,
DPR-2, DPR-19, DPR-25, NPF-11, NPF-
18, NPF-39, NPF-85, DPR-16, DPR-12,
DPR-44, DPR-56, DPR-29, DPR-30,
DPR-50, DPR-39, and DPR-48 are
modified as follows:

1. Exelon will counsel and coach
personnel involved in the violation of
10 CFR 50.7, which occurred on August
25, 2000, to emphasize the importance
of a safety conscious work environment
and provisions of 10 CFR 50.7. The
counseling will be conducted by a
corporate Exelon executive not involved
in the violation described herein and
who shall be senior to those counseled.
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2. An Exelon corporate executive will
train and coach every executive-level
employee (defined to include plant
managers and all vice-president level
personnel) throughout the licensed
organizations, including every nuclear
station and headquarters, on the
employee protection provisions of 10
CFR 50.7. The sessions will be
conducted by an Exelon executive
knowledgeable about the issues
involved in the August 25, 2000,
violation and will be held in small
groups to assure focus and interactive
involvement of every executive. The
sessions will include a case study of the
selection decision that caused this
enforcement action and a discussion of
the lessons learned.

3. Each executive trained pursuant to
Paragraph 2 above will be provided a
communications package for use in
training the managers in that executive’s
chain-of-command regarding these
issues and the Licensees’ expectations
for handling employee interactions.

4. The Licensees will enhance
training on the prevention of
employment discrimination beyond that
in its existing management training
programs. Lesson plans and other
materials used in management training
programs on the prevention of
employment discrimination will be
reviewed and revised as appropriate to
address maintaining a safety conscious
work environment and the employee
protection provisions of 10 CFR 50.7.
The on-going training will be conducted
at a frequency consistent with the
Licensees’ existing policies, practices
and procedures.

5. The Licensees will review the
internal candidate selection process to
ensure that the process incorporates the
principles of employee protection under
10 CFR 50.7.

6. A communication will be
distributed to all employees of the
Licensees’ organizations that strongly
reaffirms management’s commitment to
fostering a safety-conscious work
environment in all organizations at all
sites and in its headquarters
organization. The Licensees will also
reaffirm to all employees the Licensees’
commitments to a strong and viable
Employee Concerns Program and will
reiterate the various means that all
employees may employ to raise issues
that may be of concern to them.

7. Exelon will review all work
environment surveys conducted since
September 2000 at the Byron Station
(where the former employee previously
worked) to assure that management
responses to any findings were
implemented to assure that no residual
effect exists in the safety-conscious

work environment at the station as a
result of the selection decision. Exelon
will provide to the Regional
Administrator, NRC Region III, Lisle,
Illinois, a written description of the
results of this review and any actions
taken or planned to be taken to assure
that a safety conscious work
environment exists at the Byron Station.

8. The Licensees will accomplish
these actions within six months of the
date of this Order and will furnish a
written report of the results achieved to
the Director, Office of Enforcement,
within 30 days following completion.

The Director, Office of Enforcement
may relax or rescind, in writing, any of
the above conditions upon a showing by
the Licensees of good cause.

Any person adversely affected by this
Confirmatory Order, other than the
Licensees, may request a hearing within
20 days of its issuance. Where good
cause is shown, consideration will be
given to extending the time to request a
hearing. A request for extension of time
in which to submit a request for a
hearing must be made in writing to the
Director, Office of Enforcement, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, and include a
statement of good cause for the
extension. Any request for a hearing
shall be submitted to the Secretary,
Office of the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, ATTN: Chief, Rulemaking
and Adjudications Staff, Washington,
DC 20555. Copies of the hearing request
shall also be sent to the Director, Office
of Enforcement, U.S. Nuclear Regulatory
Commission, Washington, DC 20555; to
the Assistant General Counsel for
Materials Litigation and Enforcement at
the same address; to the Regional
Administrator, NRC Region III, 801
Warrenville Road, Lisle, IL 60532—4351;
to the Regional Administrator, NRC
Region I, 475 Allendale Road, King of
Prussia, PA 19406-1415; and to the
Licensees. Because of continuing
disruptions in delivery of mail to United
States Government offices, it is
requested that requests for hearing be
transmitted to the Secretary of the
Commission either by means of
facsimile transmission to 301-415-1101
or by e-mail to hearingdocket@nrc.gov
and also to the Office of the General
Counsel either by means of facsimile
transmission to 301-415-3725 or by e-
mail to OGCMailCenter@nrc.gov. If such
a person requests a hearing, that person
shall set forth with particularity the
manner in which his interest is
adversely affected by this Order and

shall address the criteria set forth in 10
CFR § 2.714(d).1

If a hearing is requested by a person
whose interest is adversely affected, the
Commission will issue an Order
designating the time and place of any
hearing. If a hearing is held, the issue to
be considered at such hearing shall be
whether this Order should be sustained.
In the absence of any request for
hearing, or written approval of an
extension of time in which to request a
hearing, the provisions specified in
Section V above shall be final twenty
(20) days from the date of this Order
without further order or proceedings. If
an extension of time for requesting a
hearing has been approved, the
provisions specified in Section V shall
be final when the extension expires if a
hearing request has not been received. A
request for hearing shall not stay the
immediate effectiveness of this order.

Dated at Rockville, Maryland this 3rd Day
of October 2002.

For the U.S. Nuclear Regulatory
Commission.

Frank J. Congel,

Director, Office of Enforcement,

[FR Doc. 02-25844 Filed 10~9-02; 8:45 am]
BILLING CODE 7530-01-P

NUCLEAR REGULATORY
COMMISSION

[Docket No. 030-33887; License No. 49—
26808-02; EA-01-302]

In the Matter of High Mountain
Inspection Service, Inc., Milis, WY;
Order Imposing Civil Monetary Penalty

I

High Mountain Inspection Service,
Inc., (Licensee) is the holder of
Materials License No. 49-26808—02
issued by the Nuclear Regulatory
Commission (NRC or Commission) on

1 The most recent version of Title 10 of the Code
of Federal Regulations, published January 1, 2002,
inadvertently omitted the last sentence of 10 CFR
2.714(d) and subparagraphs (d)(1) and (2}. regarding
petitions to intervene and contentions. Those
provisions are extant and still applicable to
petitions to intervene. Those provisions are as
follows: “In all other circumstances, such ruling
body or officer shall, in ruling on—(1) A petition
for leave to intervene or a request for hearing,
consider the following factors, among other things:
(i) The nature of the petitioner’s right under the Act
to be made a party to the proceeding. (ii) The nature
and extent of the petitioner's property, financial, or
other interest in the proceeding. (iii) The possible
effect of any order that may be entered in the
proceeding on the petitioner’s inlerest. (2) The
admissibility of a contention, refuse to admit a
contention if: (i) The contention and supporting
material fail to satisfy the requirements of
paragraph (b)(2) of this section; or {ii) The
contention, if proven, would be of no consequence
in the proceeding because it would not entitle
petitioner to relief.
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73 F.3d 464, *; 1996 U.S. App. LEXIS 202, **;
33 Fed. R. Serv. 3d (Callaghan) 828

the contempt order, which is regarded as final under §
1291.

Administrative Law > Judicial Review > Reviewability
> Final Order Requirement

Administrative Law > Judicial Review > Reviewability
> Jurisdiction & Venue

[HN2] There is a different rule in administrative pro-
ceedings. A district court order enforcing a subpoena
issued by a government agency in connection with an
administrative investigation may be appealed immedi-
ately without first performing the ritual of obtaining a
contempt order.

Administrative Law > Judicial Review > Reviewability
> Jurisdiction & Venue

Administrative Law > Judicial Review > Reviewability
> Standing

Civil Procedure > Pretrial Matters > Subpoenas

[HN3] So long as the appellant retains some interest in
the case, so that a decision in its favor will inure to its
benefit, its appeal is not moot.

Administrative Law > Agency Investigations > Scope >
Subpoenas

[HN4] An agency can conduct an investigation even
though it has no probable cause to believe that any par-
ticular statute was being violated. Indeed, an administra-
tive agency, like a grand jury, can investigate merely on
suspicion that the law is being violated, or even just be-
cause it wants assurance that it is not. Moreover, at the
subpoena enforcement stage, courts need not determine
whether the subpoenaed party is within the agency's ju-
risdiction or covered by the statute it administers; rather
the coverage determination should wait until an en-
forcement action is brought against the subpoenaed

party.

Administrative Law > Agency Investigations > Scope >
Subpoenas

{HN5] An agency may not conduct any investigation it
may conjure up; the disclosure sought must always be
reasonable. This limitation of reasonableness is satisfied
so long as an agency establishes that an investigation will
be conducted pursuant to a legitimate purpose, that the
inquiry may be relevant to the purpose, that the informa-
tion sought is not already within its possession, and that
the administrative steps required have been followed.

Energy & Utilities Law > Nuclear Power Industry >
Atomic Energy Act

Energy & Ultilities Law > Nuclear Power Industry >
Energy Reorganization Act

Energy & Ulilities Law > Nuclear Power Industry >
U.S. Nuclear Regulatory Commission

[HN6] The Atomic Energy Act of 1954 (AEA), 42
US.C.S. §§ 2011 et seq., as amended by the Energy Re-
organization Act of 1974 (ERA), 42 U.S.C.S. §§ 5801 et
seq., establishes a comprehensive regulatory framework
for the ongoing review of nuclear power plants in the
United States. Under the AEA -and the ERA, the Nuclear
Regulatory Commission is charged with primary respon-
sibility to ensure that the generation and transmission of
nuclear power do not unreasonably threaten public safety
and welfare. § 2012,

Administrative Law > Agency Investigations > Scope >
Subpoenas

Energy & Utilities Law > Nuclear Power Industry >
Atomic Energy Act

Energy & Utilities Law > Nuclear Power Industry >
U.S. Nuclear Regulatory Conuvnission

{HN7] Consistent with its administrative mandate, the
Nuclear Regulatory Commission (NRC) is authorized to
make such studies and investigations, obtain such infor-
mation, and hold such meetings or hearings as the NRC
may deem necessary or proper to assist it in exercising
any authority provided in this chapter, or any regulations
or orders issued thereunder. For such purposes the NRC
is authorized by subpoena to require any person to ap-
pear and produce documents. 42 U.S.C.S. § 2201 (c).

Energy & Utilities Law > Nuclear Power Industry >
Atomic Energy Act

Energy & Ulilities Law > Nuclear Power Industry >
Energy Reorganization Act

Energy & Ultilities Law > Nuclear Power Industry >
U.S. Nuclear Regulatory Commission

{HNS8] Although an agency investigation must be con-
ducted for a legitimate purpose, 42 US.C.S. § 220I(c)
does not require that the precise nature and extent of a
Nuclear Regulatory Commission (NRC) investigation be
articulated in a specific provision of the Atomic Energy
Act of 1954, 42 US.C.S. §§ 2011 et seq., or the Energy
Reorganization Act of 1974, 42 US.C.S. §§ 5801 et seq.
Rather, 42 U.S.C.S. § 2201(c) makes clear that an NRC
investigation is proper if it assists the NRC in exercising
any authority provided in this chapter, or any regulations
or orders issued thereunder. And, pursuant to NRC regu-
lations, the NRC may exercise its authority through stan-
dards-setting and rulemaking; technical reviews and
studies; public hearings; issuance of authorizations, per-
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mits, and licenses; inspection, investigation, and en-
forcement; evaluation of operating experience; and con-
firmatory research. /0 C.F.R. § 1.11(}).

Energy & Utilities Law > Nuclear Power Industry >
U.S. Nuclear Regulatory Commission

Labor & Employment Law > Collective Bargaining &
Labor Relations > Discipline, Layoff & Termination
[HN9] That a widespread employment practice of
squelching employee disclosure of nuclear risks might
have serious safety implications takes no stretch of the
imagination. Common sense says that a retaliatory dis-
charge of an employee for "whistleblowing" is likely to
discourage others from coming forward with information
about apparent safety discrepancies. Yet, the Nuclear
Regulatory Commission (NRC) safety inspectors cannot
be everywhere; to an extent they must depend on help of
this kind to do their jobs. Incidents that deter such aid are
inherently suspect. They obviously merit full exploration
in the interests of safety and certainly are prima facie
within the NRC's legislative charter.

Energy & Utilities Law > Nuclear Power Industry >
Energy Reorganization Act

Governments > Federal Government > Domestic Secu-
rity .

Labor & Employment Law > Wrongful Termination >
Whistleblower Protection Act > General Overview
[HN10] The Whistleblower Protection Provision, 42
US.C.S. § 5851(a)(1)(D), provides, in relevant part that
no employer may discharge any employee or otherwise
discriminate against any employee with respect to his
compensation, terms, conditions, or privileges of em-
ployment because the” employee caused to be com-
menced a proceeding under the Energy Reorganization
Act of 1974, 42 U.S.C.S. §§ 5801 et seq., or the Atomic
Energy Act of 1954, 42 US.C.S. §§ 2011 et seq. An em-
ployee who claims retaliation under this section must file
a complaint with the Department of Labor (DOL), which
may then investigate the allegations and make a determi-
nation. See 42 US.C.S. § 5851(b). Congress logically
gave the power to resolve § 5851 retaliation claims to the
DOL, as those claims are within the DOL's particular
area of expertise.

Energy & Utilities Law > Nuclear Power Industry >
Energy Reorganization Act

Energy & Utilities Law > Nuclear Power Industry >
U.S. Nuclear Regulatory Commission )

Labor & Employment Law > Wrongful Termination >
Whistleblower Protection Act > General Overview

[HN11] The investigatory powers ¢{ th . o 5
tory Commission (NRC) and those of tire i2sav con
Labor (DOL) under 42 US.C.S. § 5&5. vl 5 oo
same purpose nor are invoked iu the spv.o
are, rather, complementary, not duplicai=ve | nos
5851 the DOL apparently lacks twe rewsfa o i
which the NRC possesses, the right 1o tak, . -on o
action against the employer, and the wacicon, 0 o
immediately. The DOL may order F oo arco
and back pay, not correction of the Lawio-i;
themselves.

PR P E S S

Administrative Law > Agency Investrgsiom: g
Subpoenas

Energy & Utilities Law > Nuclear Fowser ‘v
Atomic Energy Act

Energy & Utilities Law > Nuclear o

U.S. Nuclear Regulatory Commissii:i:

[HN12] 42 US.CS. § 2201(c) autlicsey o,
Regulatory Commission (NRC) te subroci.. v e
The term "person" encompasses aiy 'm0 .
tion, partnership, firm, association, ire. @, = o e
private institution, group, Govermwent a.c .

the NRC. 42 US.C.S. § 2014(s).

Civil Procedure > Discovery > Privii. s i ‘it
Work Product > General Overview

Evidence > Privileges > Attorney-Cli-w: % i
Elements

[HN13] Privileged documents are ex.1 . o
sure. The party asserting the privilege =« o
essential elements of the privilege. T o W -
ney-client privilege, a party must denw. i Jo in o
was: (1) a communication between <li- .« 1.

which (2) was intended to be and was in vtk o b
dential, and (3) made for the purpose + ouw
providing legal advice. To invoke the wadk ¥
privilege, a party generally must show ¢ e leo
ments were prepared principally or ex«; .. =t

in anticipated or ongoing litigation. /..

26(b)(3).

Civil Procedure > Discovery > Privilegea . <
Work Product > General Overview

Evidence > Privileges > Attorney-Clien: vivii o
General Overview

[HN14] To facilitate its determinatiot ot oi. i -
court may require an adequately detadce? nrivie o o
conjunction with evidentiary submissione o+ 1 o 0y
factual gaps. The privilege log should oyt o
document and the individuals who weie e o0 e
communications, providing sufficient detas? e
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judgment as to whether the document is at least poten-
tially protected from disclosure. Other required informa-
tion, such as the relationship between individuals not
normally within the privileged relationship, is then typi-
cally supplied by affidavit or deposition testimony. Even
under this approach, however, if the party invoking the
privilege does not provide sufficient detail to demon-
strate fulfillment of all the legal requirements for appli-
cation of the privilege, his claim will be rejected.
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JUDGES: Before: NEWMAN, Chief
ALTIMARI, and MCLAUGHLIN, Circuit Judges.

Judge,

OPINION BY: MCLAUGHLIN

OPINION
[*467] MCLAUGHLIN, Circuit Judge:

The Nuclear Regulatory Commission ("NRC")
[**2] issued a subpoena, requiring Construction Prod-
ucts Research, Inc. ("CPR"), Five Star Products, Inc.
("Five Star"), and their Custodian of Records, H. Nash
Babcock (together, "Respondents") to produce employ-
ment records of certain employees and other employ-
ment-related documents. Respondents moved before the
NRC to quash the subpoena, but their motion was de-
nied. Asserting that the NRC lacked authority to enforce
the subpoena and that certain documents were privileged,
Respondents refused to comply.

The United States, on behalf of the NRC, petitioned
to enforce the subpoena in the United States District
Court for the District of Connecticut (Alan H. Nevas,
Judge). The district court referred the petition to a magis-
trate judge (Holly B. Fitzsimmons, Magistrate Judge),
who recommended that the petition be granted and that
Respondents’ claim of privilege be rejected. The district
court adopted the magistrate judge's recommendation,

issued an order of enforcement, and e = 4w .
reconsideration of the privilege issue Respricent. g
pealed, and moved to stay the enfor conors w0 iy
district court, this Court, and in the »up,.. v Jvor
three courts denied the motion. [**3! wem i=.0
thereafter tumed over to the NRC only it i 0 (e o
which they agreed were not privileges " v :
render the allegedly privileged documenn+

Respondents now appeal. We aftirr
BACKGROUND

The NRC is an administrative agency v

to regulate atomic energy and safety ieians
Atomic Energy Act of 1954 ("ALA™ ¢

et seq., as amended by the Energy Reotpauia e *
1974 ("ERA"), 42 US.C. § 5807 ¢i «icv ~ o oove o,
Rockland v. United States Nuclear Re:iizi. b
709 F.2d 766, 769 (2d Cir.), cert. deic.’ ¢ 7 o

78 L. Ed 2d 681, 104 S. Ct. 485 (i 9%, ;
authority over public health and safety ..o o0
the nuclear power industry in genera: .
aspects involved in constructing and
power plants, in particular. See 42 (/. 7’
I0CFR §1.11.

Five Star manufactures grout and sl rii .
products used to construct and [*468; opi oo
power plants. CPR holds the patents ior ,» oo o
oped and sold by Five Star. During the perico oo
also provided testing services to Five S v i
ing that the grout complied [**4] with ~#.° 1»
dards. CPR's testing enabled Five Star - - i .
licensees that its products met NRC suim 0 o
Both CPR and Five Star operate out of ihe wwue - 7t
in Fairfield, Connecticut.

In 1992, a CPR employee, Edward “otsr
the NRC to express his concern that imyj-roner ¢
were being used to test Five Star produci= i»
investigated CPR's facility, but was de.vie s o
testing laboratory. The NRC obtaine:i =«

search warrant, seizing numerous docuiee. i
CPR's testing of Five Star's products.

Before the NRC completed that in. <1 - -
fired Holub. Contending that CPR tuinv v o in
retaliation for tipping off the NRC, Holiy ' oo o+
with the Department of Labor ("DCI “t s w0
statement and damages under the Whistlehlo v - 1
tion Provision of the ERA, 42 USC ¢ &, 8
vestigating Holub's claim, the DOL finn. !
engaged in protected activity and wa. cin
fully terminated. An appeal of that fincing -«
ing.

The NRC thereafter instituted a su.s .
tion. This time, it wished to determine wieth. .
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dents' past treatment of whistleblowers [**5] posed a
threat to public health and safety. It was specifically in-
terested in whether, by discouraging would-be whistie-
blowers from coming forward, it increased the likelihood
that safety defects escaped detection. As part of this sec-
ond investigation, the NRC issued the subpoena involved
here, requiring Respondents to produce: (1) all docu-
ments related to Holub's termination; (2) Holub's person-
nel file; (3) all of Respondents' policies, procedures, and
requirements regarding involuntary terminations; (4) and
"position descriptions of jobs" held by Holub and two
other employees. Respondents moved before the NRC to
quash the subpoena, but the NRC denied the motion.
Asserting that the subpoena arose out of an unauthorized
investigation, Respondents refused to comply with it.

The United States, on behalf of the NRC, filed a pe-
tition to enforce the subpoena in the United States Dis-
trict Court for the District of Connecticut. The district
court referred the petition to a magistrate judge, who
recommended that the petition be granted and that Re-
spondents’ claim of privilege be rejected as a general
defense to enforcement of the subpoena. The district
court adopted the magistrate judge's [**6] recommended
ruling in toto, and. issued an order of enforcement. This
ruling appears not to have considered the applicability of
the privilege to any particular document, though it is
arguable that the district court's denial of Respondents'
motion to reconsider constituted a rejection of the privi-
lege as to all documents for which privilege had been
claimed. Respondents appealed, but turned over to the
NRC those documents which they conceded were not
privileged, while refusing to produce allegedly privileged
documents.

On appeal, Respondents érgue that (1) the NRC did
not have the authority to issue this subpoena; and (2)

even if it did, the district court erred by failing to recog- -

nize that some of the documents sought by the subpoena
were privileged.

DISCUSSION

1. Jurisdiction

There is a threshold problem. The parties assume we
have jurisdiction under 28 U.S.C. § 1291, to hear a direct
appeal from an administrative subpoena enforcement
order, prior to finding someone in contempt of that order.
Although our conclusion is by no means obvious, we
hold, as have other courts, that we do have jurisdiction.

Section 129] [HN1] permits review only of "final"
district court orders. [**7] See 28 U.S.C. § 1291. The
general rule is that orders enforcing subpoenas issued in
connection with civil and criminal actions, or grand jury
proceedings, are not final, and therefore not appealable.
United States v. Ryan, 402 U.S. 530, 532-33, 29 L. Ed

2d 85, 91 S. Ct 1580 (1971); Cobbledick v. United
States, 309 U.S. 323, 328, 60 S. Ct. 540, [*469] 84 L.
Ed 783 (1940); Reich v. National Eng'g & Contracting
Co., 13 F.3d 93, 95 (4th Cir. 1993); Kemp v. Gay, 292
US. App. D.C. 124, 947 F.2d 1493, 1495 (D.C. Cir.
1991). To obtain appellate review, the subpoenaed party
must defy the district court's enforcement order, be held
in contempt, and then appeal the contempt order, which
is regarded as final under § 1291, Ryan, 402 U.S. at 532;
Cobbledick, 309 U.S. at 328; National Eng'g, 13 F.3d at
95; Kemp, 947 F.2d at 1495. "The purpose of this rule is
to discourage parties from pursuing appeals from orders
enforcing these subpoenas, which would temporarily halt
the district court's litigation process or the grand jury
process." National Eng'g, 13 F.3d at 95.

[HN2] There is a different rule, however, in admin-
istrative proceedings. A district court order [**8] enforc-
ing a subpoena issued by a government agency in con-
nection with an administrative investigation may be ap-
pealed immediately without first performing the ritual of
obtaining a contempt order. /d.; Kemp, 947 F.2d at 1495,
see, e.g., Church of Scientology v. United States, 506
US. 9, 113 8. Ct 447, 449, 121 L. Ed. 2d 313 (1992),
Reisman v. Caplin, 375 U.S. 440, 449, 11 L. Ed 2d 459,
84 S. Ct. 508 (1964); Ellis v. ICC, 237 U.S. 434, 59 L.
Ed 1036, 35 S. Ct. 645 ¢(1915). The rationale is that, at
least from the district court's perspective, the court’s en-
forcement of an agency subpoena arises out of a proceed-
ing that "may be deemed self-contained, so far as the
judiciary is concerned. . . . There is not, as in the case of
a grand jury or trial, any further judicial inquiry which
would be halted were the offending [subpoenaed party]
permitted to appeal." Cobbledick, 309 US. at 330; see
National Eng'g, 13 F.3d at 95-96; Kemp, 947 F.2d at
1496; In re Letters Rogatory Issued by Director of Insp.
of Gov't of India, 385 F.2d 1017, 1018 (2d Cir. 1967).
Thus, although the NRC did not obtain the customary
contempt order before it filed this appeal, we nonetheless
have jurisdiction, pursuant [**9] to § 729/, to review
the district court's order enforcing the subpoena at issue
here.

We further note that although Respondents have
largely complied with the subpoena, they have not sur-
rendered the allegedly privileged documents. Thus, this
case is not moot, at least as to those documents. Even as
to the surrendered documents, the case is not moot be-
cause Respondents still contest the authority of the NRC
to have issued the subpoena in the first place. [HN3] "So
long as the appellant retains some interest in the case, so
that a decision in its favor will inure to its benefit, its
appeal is not moot." New England Health Care Employ-
ees Union v. Mount Sinai Hosp., 65 F.3d 1024, 1029 (2d
Cir. 1995). Here, Respondents have a privacy interest in
all the documents, and will be entitled to their return if
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the enforcement order should be vacated. Church of
Scientology, 113 S. Ct. at 449-50 (holding that produc-
tion of all records sought by unlawful summons does not
moot claim, because summoned party has privacy inter-
est in getting them back); Reich v. Montana Sulphur &
Chem. Co. 32 F.3d 440, 443-44 n4 (9th Cir. 1994)

(same).

I1. Agency Subpoena Power

Respondents' central theme is that the NRC lacks the
authority [**10] to issue a subpoena to conduct an in-
vestigation into retaliatory employment practices; rather,
they urge that such authority is vested solely in the DOL.
They further argue that, even if the issuance of such a
subpoena is within the NRC's statutory grant of author-
ity, the NRC's investigatory power does not extend to
Respondents because they are mere suppliers. In light of
the historically expansive interpretation of an agency's
power to investigate, we conclude that this subpoena lay
well within the NRC's authority because it is the primary
body responsible for nuclear safety.

A. Historical Background

Until the 1940s, the Supreme Court narrowly inter-
preted the scope of an agency's investigative authority.
An administrative subpoena was valid only if the agency
sought evidence of a specific breach of law. See, e.g,
Jones v. SEC, 298 U.S. 1, 27, 80 L. Ed 1015, 56 S. Ct.
654 (1936) ("A general, roving . . . investigation, con-
ducted by a commission without any allegations . . . is
unknown to our constitution and laws; and such [*470]
an inquisition would be destructive of the rights of the
citizen, and an intolerable tyranny.") (internal quotations
and citations omitted); FTC v. [**11] American To-
bacco Co., 264 U.S. 298, 305-06, 68 L. Ed. 696, 44 S. Ct.
336 (1924)"("Anyone who respects the spirit as well as
the letter of the Fourth Amendment would be loath to
believe that Congress intended to authorize one of its
subordinate agencies to sweep all our traditions into the
fire, and to direct fishing expeditions into private papers
on the possibility that they may disclose some evidence
of crime.") (internal citation omitted). Accordingly,
courts would routinely disallow a general investigation
conducted solely to determine policy, make rules, rec-
ommend legislation, or ascertain whether administrative
or other action was even appropriate. See generally Ken-
neth Culp Davis & Richard J. Pierce, Jr., Administrative
Law Treatise § 4.1 (3d ed. 1994).

Beginning with Endicott Johnson Corp. v. Perkins,
317 US 501, 87 L. Ed 424, 63 S. Ct. 339 (1943), how-
ever, the Supreme Court underwent a change and signifi-
cantly loosened the shackles on an agency's power to
conduct administrative investigations. In Endicott John-
son, the Secretary of Labor was investigating whether

Endicott Johnson had violated the Walsh-Healey Public
Contracts Act, which barred government [**12] con-
tracts to those who violate minimum-wage laws. Endi-
cott Johnson, 317 U.S. at 506. The Secretary issued a
subpoena for certain payroll records; Endicott Johnson
refused to comply, asserting that the records were not
"relevant to the determination of any matter confided to
the Secretary's determination." /d. at 507. The Secretary
sought enforcement of the subpoena. The district court
denied the motion, and set the case down for trial on the
question whether the Walsh-Healey Act applied to Endi-
cott Johnson and its employees. Id. The Supreme Court
held that the district court erred by doing so; rather, it
held that in the first instance, an agency could decide
whether persons/entities were covered by the relevant
statute and could exercise its subpoena power to investi-
gate whether a cause of action existed:

Nor was the District Court authorized to
decide the question of coverage itself. The
evidence sought by the subpoena was not
plainly incompetent or irrelevant to any
lawful purpose of the Secretary in the dis-
charge of her duties . . . . The conse-
quence of the action of the District Court
was to disable the Secretary from render-
ing a complete decision on the alleged
[**13] violation . ...

Id at 509.

Endicott Johnson was a watershed in administrative
investigations. It was now established that [HN4] an
agency could conduct an investigation even though it had
no probable cause to believe that any particular statute
was being violated. See United States v. Powell, 379 U.S.
48, 57, 13 L. Ed 2d 112, 85 S. Ct. 248 (1964) (agency
"need not meet any standard of probable cause to obtain
enforcement of [its] summons"); Oklahoma Press Pub-
lishing Co. v. Walling, 327 U.S. 186, 201, 90 L. Ed 614,
66 S. Ct. 494 (1946) (agency may conduct an administra-
tive investigation "to discover and procure evidence, not
to prove a pending charge or complaint, but upon which
to make one if, in the [agency's] judgment, the facts thus
discovered should justify doing so"). Indeed, an adminis-
trative agency, like a grand jury, could now "investigate
merely on suspicion that the law is being violated, or
even just because it wants assurance that it is not."
United States v. Morton Salt Co., 338 U.S. 632, 642-43,
94 L. Ed 401, 70 S. Ct. 357 (1950); see also SEC v.
Brigadoon Scotch Distrib. Co., 480 F.2d 1047, 1053 (2d
Cir. 1973), cert. denied, 415 [**14] U.S. 915, 39 L. Ed.
2d 469, 94 S. Ct. 1410 (1974) (agency "must be free
without undue interference or delay to conduct an inves-
tigation which will adequately develop a factual basis for
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Union Elec. Co. (Callaway Plant, Units 1 & 2), 9 N.RC.
126, 134 (1979). Unless the NRC is permitted to investi-
gate whether an employer regularly stifles disclosure of
possible nuclear hazards, this practice could go un-
checked--a situation rife with safety ramifications.

Here the information sought by the subpoena could
reveal an employment practice of discouraging whistle-
blowing. On the other hand, it might merely assure the
NRC that such practices are not taking place. See Morton
Salt Co., 338 U.S. at 642-43. Under its mandate to ensure
safety from nuclear risks, the NRC might ultimately use
the information to exercise its rule-making authority, to
issue [**19] notices of non-conformance, or to provide
reports to Congress. See 10 C.F.R. §§ 1.11(b), 2.201; 42
US.C. § 2210(p). In any event, the information sought
by the subpoena is "not plainly incompetent or irrelevant
to any lawful purpose” of the NRC "in the discharge of
[its] duties.” Endicott Johnson, 317 US. at 509. We
therefore find that the issuance of the subpoena was
within the NRC's statutory authority.

Respondents argue, however, that pursuant to the
Whistleblower Protection Provision of the ERA, see 42
US.C. § 5851, Congress delegated to the DOL--not the
NRC--the task of investigating all potential nuclear
safety risks resulting from adverse employment prac-
tices. We disagree. [HN10] The Whistleblower Protec-
tion Provision provides, in relevant part:

No employer may discharge any em-
ployee or otherwise discriminate against
any employee with respect to his compen-
sation, terms, conditions, or privileges of
employment because the employee . . .
caused to be commenced . . . a proceeding
under. . . the [ERA]Jor the [ABA].

42 US.C. § 5851(a)(1)(D). An employee who claims
retaliation under this section must file a complaint with
the DOL, which may then [**20] investigate the allega-
tions and make a determination. See 42 U.S.C. § 5851(b).
Congress logically gave the power to resolve § 5857
retaliation claims to the DOL, as those claims are within
the DOL's particular area of expertise. See English v.
General Elec. Co., 496 U.S. 72, 83 n.6, 110 L. Ed. 2d 635,
110 8. Ct. 2270 (1990) ("The enforcement and imple-
mentation of [§ 5851] was entrusted by Congress not to
the NRC--the body primarily responsible for nuclear
safety regulation--but to the Department of Labor.")
(emphasis added); Norman v. Niagara Mohawk Power
Corp., 873 F.2d 634, 637 (2d Cir. 1989).

It bears emphasis, however, that the e .,

ing to adjudicate Holub's individua! rcta..ofinu o oars

Holub himself has already filed a ¢lair: it o

and has received a favorable decisicn. .o G0 L s

is attempting to investigate Respondcris i .
ployment practices to determine wheih ¢

That aim is quite distinct from the aitnu -1 3 i n's
tigation:

[HN11] The [NRC's] sove.ise
powers and those of the [L3OL| :riv. 7.
5851] neither serve the same purjc:e ve:
are [**21] invoked in the sam. i e
They are, rather, complementary o idu
plicative . . . Under [§ 5857] th:: it -
apparently lacks two remediar nowrce
which the [NRC] possesses-- 0 .+
to take impertant action agaisne i o
ployer, and the . . . authoritv o .. .
mediately . . . . The [DOL] may ~ri-
only reinstatement and back fiit
rection of the dangerous pract: -~ - .
selves."

Urnion Electricc 9 N.R.C. at 138
5851()(2) (a DOL finding that a retalsit: -

merit "shall not be considered by the [Niv '
mination of whether a substantial safeiy hp /o - o

We further reject Respondents’ er v -
are not subject to the NRC's investigai-», v
2201(c) [HN12] authorizes the NR{ - - 1o =
person." [*473] The term "person" cncoigs, . .
individual, corporation, partnership, it . p

trust, estate, public or private instituri.. oo o

ernment agency other than the [NRC}

2014(s). Respondents clearly fall withhw 7. =1
nition. If and when the NRC decides Lo as2 1he oo,
tion obtained by the subpoena, Respinievi n, ¢
challenge whether they [**22] fall w:i =
enforcement jurisdiction. See Oklahoma i v¢:..

at 201 (holding that although agency -0

pose behind investigation, it is nut requi.

cause of action at subpoena enforcemeni . -
Johnson, 317 U.S. at 509; Brigadoon, /30 i/
Newmark & Co. v. Wirtz, 330 F2d 57 .5 ..
1964). We conclude, therefore, that thr: ~NR: 1
authority to conduct this particular invesizar o
obtain the information sought by the suhnoc::

II1. Privilege

Respondents also argue that the disiric o0
in holding that they had failed to estab!i-i t: -

oo L
are having a chilling effect on would-be »bi<t™ i g

prg
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privilege. Whether we consider the district coutt to have
rejected the claim of privilege narrowly as a defense to
enforcement of the subpoena or more broadly as a de-
fense to the production of particular documents claimed
to be privileged, we disagree with Respondents' claims.

[HN13] Privileged documents are exempt from dis-
closure. Morton Sait, 338 U.S. at 653. The party assert-
ing the privilege must establish the essential elements of
the privilege. United States v. Adiman, 68 F.3d 1495,
1499 (2d Cir. 1995); von Bulow by Auersperg [**23] v.
von Bulow, 811 F.2d 136, 144 (2d Cir.), cert. denied, 481
US. 1015, 95 L. Ed 2d 498, 107 S. Ctr. 1891 (1987). To
invoke the attorney-client privilege, a party must demon-
strate that there was: (1) a communication between client
and counsel, which (2) was intended to be and was in
fact kept confidential, and (3) made for the purpose of
obtaining or providing legal advice. Fisher v. United
States, 425 U.S. 391, 403, 48 L. Ed. 2d 39, 96 S. Ct. 1569
(1976); Adiman, 68 F.3d at 1499; United States v. Abra-
hams, 905 F.2d 1276, 1283 (9th Cir. 1990).

Respondents also assert a work-product privilege.
To invoke this privilege, a party generally must show
that the documents were prepared principally or exclu-
sively to assist in anticipated or ongoing litigation. See
Fed R. Civ. P. 26(b)(3); Bowne of New York City, Inc. v.
AmBase Corp., 150 F.R D. 465, 471 (S.D.N.Y. 1993).

[HN14] To facilitate its determination of privilege, a
court may require "an adequately detailed privilege log
in conjunction with evidentiary submissions to fill in any
factual gaps." Bowne, 150 F.R.D. at 474; see also In re
Grand Jury Investigation, 974 F.2d 1068, 1071 (9th Cir.
1992). The privilege [**24] log should:

identify each:document and the indi-
viduals who were parties to the communi-
cations, providing -sufficient detail to
permit a judgment as to whether the
document is at least potentially protected
from disclosure. Other required informa-
tion, such as the relationship between . . .
individuals not normally within the privi-
leged relationship, is then typically sup-
plied by affidavit or deposition testimony.

Even under this approach, however, if the
party invoking the privilege does not pro-
vide sufficient detail to demonstrate ful-
fillment of all the legal requirements for
application of the privilege, his claim will
be rejected.

Bowne, 150 F.R.D. at 474 (citations omitted); see also
von Bulow, 811 F.2d at 146; In re Grand Jury Subpoena
Did. Jan. 4, 1984, 750 F.2d 223, 224-25 (2d Cir. 1984).

We have reviewed Respondents' privilege log, and
find it deficient. The log contains a cursory description
of each document, the date, author, recipient, and "com-
ments." Further, under a heading entitled "Basis of
Claim," each of the documents listed is alleged to be an
"Attorney-Client Communication."

These general allegations of privilege, however, are
not supported [**25] by the information provided. For
example, descriptions and comments for some of the
documents listed are as follows: (a) "Fax Re: DOL Find-
ings" with comment "cover sheet;" (b) "Fax: Whistle-
blower [*474] article" with comment "Self-
explanatory;" (¢) "Letter Re: Customer Orders"” with
comment "Re: Five Star Products;" (d) "Summary of
Enclosures” with comment "Self-explanatory;" etc. The
descriptions and comments simply do not provide
enough information to support the privilege claim, par-
ticularly in the glaring absence of any supporting affida-
vits or other documentation. See Bowne, 150 F.R.D. at
475; Allendate Mut. Ins. Co. v. Bull Data Sys., Inc., 145
FRD. 84, 88 (N.D. Ill. 1992) (privilege log should pro-~
vide "a specific explanation of why the document is
privileged").

We have fully considered all other claims advanced
on this appeal and find them to be without merit.

CONCLUSION

The NRC had the authority to issue the subpoena,
and Respondents have failed to demonstrate their claims
of privilege. Thus, the judgment of the district court is
AFFIRMED.



United States General Accounting Office

o G20

Report to Congressional Requesters

March 1997

NUCLEAR EMPLOYEE
SAFETY CONCERNS

re

Allegation System Offers
Better Protection, but
Important Issues Remain

GAO/HEHS-97-51






o GAO

United States
General Accounting Office
Washington, D.C. 20548

Health, Education, and
Human Services Division

B-270675
March 31, 1997

The Honorable John D. Dingell
Ranking Minority Member
Comimittee on Commerce
House of Representatives

The Honorable Joseph 1. Lieberman
United States Senate

A nuclear power plant accident could result in severe harm or death not
only for workers but also for thousands of people living in the surrounding
area. Although the Nuclear Regulatory Commission (NRC) is directly
responsible for monitoring the nation’s more than 100 nuclear power
plants, as well as over 6,000 individuals and organizations licensed to
possess and use nuclear materials and wastes,’ it is physically impossible
for NRC inspections to detect all health and safety hazards. For this reason,
it is critical that nuclear plant employees feel free to raise health and
safety concerns without fear of retribution.

Federal laws prohibit retaliation by power plant operators (licensees) or
their contractors against employees who “blow the whistle” by surfacing
health and safety issues. Protection is provided as follows: If
discrimination occurs, employees are to receive restitution and sanctions
may be imposed against ernployers. If employees believe the system
established by these laws adequately protects them, they will be more
willing to report hazards. Similarly, if licensees believe they will receive
burdensome sanctions or other negative consequences when they
discriminate against these employees, they will be unlikely to retaliate and
the atmosphere at their plants will be one in which employees feel free to
raise these concerns.

You expressed concern that these laws, as they have been implemented by
NRC and the Department of Labor, may not adequately protect nuclear
power industry workers who raise health and safety issues. Your concern
was based, in part, on problems surfaced in several recent studies that
recommended improvements to the system. For these reasons, you asked
us to

!Another 15,000 individuals and organizations licensed to use nuclear materials and wastes are
regulated by state agencies under agreements with NRC.
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Results in Brief

describe how federal laws and regulations protect nuclear power industry
employees from discrimination for raising health and safety concerns and
determine the implementation status of recommendations made in recent
NRC and Labor internal reviews and audits of the system for protecting
workers and assess the resulting changes to the system.

To do our work, we reviewed the provisions of the Energy Reorganization
Act (ERA), as amended, pertaining to protection for employees who raise
health and safety concerns and related legislation; the Code of Federal
Regulations sections pertaining to processing allegations of
discrimination;? and pertinent NRC and Department of Labor internal
directives. We discussed the processes for protecting these employees
with (1) cognizant NrRc and Labor officials in both headquarters and field
offices, (2) employees who had alleged discrimination and filed
complaints with NRC and Labor, (3) managers at three licensees who had
been involved in resolving numerous discrimination allegations,

(4) attorneys who had represented both employees and licensees in these
proceedings, and (b) advocates for both employees and licensees. We
obtained and analyzed databases on discrimination allegations from all
NRC and Labor offices involved in investigating and resolving these cases.
We reviewed studies pertaining to allegations issues performed by the NrC
program staff and by the NRc and Labor Offices of Inspector General (01G)
and obtained information on changes that are being made to improve the
process. (See app. I for details of our scope and methodology.)

NRC has overall responsibility for ensuring that the nuclear plants it
licenses are operated safely, and the Department of Labor also plays a role
in the system that protects industry employees against discrimination for
raising health and safety concerns. More specifically, the Atomic Energy
Act, as amended, gives NRC responsibility for taking action against the
employers it licenses when they are found to have discriminated against
individual employees. NRC can investigate when a harassment and
intimidation allegation is filed with NRC or when it receives a copy of a
discrimination complaint filed with Labor. An NRC review panel discusses
whether an allegation warrants investigation and recommends the
investigation priority. Once the panel and NrC's Office of Investigations
complete initial inquiries, the Investigations staff, in coordination with the
regional administrator, decides the case’s priority and whether they will do

2“Harassment and intimidation allegation” and “discrimination complaint” are NRC's and Labor's
respective terms for what this report calls discrimination allegations.
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a full investigation. NRC's Office of Enforcement may use the results of the
NRC investigation or a decision from Labor to support enforcement action.

In addition, the ERA, as amended, authorizes the Secretary of Labor to
order employers to make restitution to the victims of such discrimination.
Restitution can include such actions as reinstatement to a former position,
reimbursement of all expenses related to the complaint, and removal from
personnel files of any adverse references to complaint activities. At Labor,
an order for restitution usually comes at the end of a three-stage process:
(1) an investigation by the Occupational Safety and Health Administration
(0sHA); (2) a hearing before an administrative law judge (ALy) if the OosHA
determination is appealed; and (3) a review of the recommended decision
by the Administrative Review Board (ArRB), which issues the Secretary of
Labor’s final decision. Settlements may occur at any point in the process
and often are made to minimize the cost and time of continuing a case for
both employee and licensee.

Concerns raised by employees about a lack of protection under the
existing process led to studies begun by NrRc and Labor in 1992 and by a
review team established by the NrRC Executive Director for Operations in
1993. These concerns included the inordinate amount of time it took Labor
to act on some discrimination complaints and NRC’s lack of involvement in
cases during Labor’s decision process. In response to recommendations in
reports from these groups, both NRC and Labor have taken actions
intended to improve the system for protecting employees. For example,
NRC has established a senior position to centrally coordinate and oversee
all phases of allegation management, and it has taken other actions to
improve overall management of the system, such as establishing
procedures to improve communication and feedback among employees,
NRC, and licensees. It has also increased its involvement in allegation cases
through several actions, including investigating a greater number of
allegations. Within Labor, responsibility for two of the three stages—the
initial investigation and the Secretary’s final decision—has been
transferred from one organizational unit to another. Transfer of
responsibility for the initial investigation from the Wage and Hour Division
to 0sHA as of February 1997 was part of an exchange of responsibilities to
better use program expertise and resources, while delegation to ArB of the
authority for signing the final order was expected to improve timeliness.
Additionally, a backlog of cases that had been awaiting a final decision in
the Secretary’s office for an average of 2.5 years—which included 129
discrimination complaints by employees that were based on health and
safety concerns—has been eliminated, as recommended by the Labor o1G.
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Background

While NrRC and Labor have been responsive to these recommendations,
other recommendations, which could be implemented through
administrative procedural changes and would further improve the system,
still need to be addressed. These recommendations pertain to overall
timeliness of decisions at Labor; an automated system for tracking both
individual allegations and aggregate trends, such as settlements; and
knowledge of whether nuclear plant employees feel free, given their work
environments, to raise health and safety concerns. In addition, NRC and
Labor have yet to complete action on recommendations requiring
statutory and regulatory changes. These include recommendations to
reduce the financial burden on workers with cases pending and to
increase the dollar amount of civil penalties.

NRC is an independent agency of the federal government. Its five
commissioners are nominated by the president and confirmed by the
Senate, and its chairman is appointed by the president from among the
commissioners. The current Chairman was sworn in as a commissioner in
May 1995 and became Chairman that July. NRC's mission includes ensuring
that civilian use of nuclear materials in the United States—in the operation
of nuclear power plants and in medical, industrial, and research
applications—is done with adequate protection of public health and
safety. NRC carries out its missjon through licensing and regulatory
oversight of nuclear reactor operations and other activities involving the
possession and use of nuclear materials and wastes.

Because it is impossible for NRC’s inspections to detect all potential
hazards, NRC must also rely on nuclear licensee employees to help identify
such problems. Actions taken to respond to employee concerns raised in
the past have significantly contributed to improving safety in the nuclear
industry. Although most employee concerns are raised directly to licensee
managers and are resolved internally by licensees, employees may choose
to bring allegations directly to NRC. An employee generally raises a concern
with NRC if he or she is not satisfied with the licensee’s resolution of the
concern or is not comfortable raising the concern internally. Employees
may be discouraged from raising these issues internally if they believe
their employer discriminates against those who do so. This phenomenon
in the working environment is termed the “chilling effect.”

Some observers believe that certain developments in the nuclear power

industry increase the vulnerability of power plants to hazards, which
would increase the importance of employee vigilance in noting and
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reporting hazards. For example, the electrical power industry may soon
face deregulation, which would allow customers to choose a supplier and
create competition in the industry that did not exist before. This has led to
increased concern by NRC about safety because of the potential pressure
on utilities to minimize operating costs. Preparation for deregulation has
already resulted in downsizing at some nuclear plants and the closing of
others because of their comparatively high operating costs. Furthermore,
the nation’s over 100 nuclear power plants are aging (most were built
before 1980), which puts them increasingly at risk for certain kinds of
hazards. )

Labor administers a variety of laws affecting conditions in the nation’s
work places, including laws to protect employees who report work place
hazards. osHA's responsibilities include investigating employee
discrimination complaints under these laws, including the ERA.2
Investigations of employee discrimination cases are performed by a cadre
of about 60 investigators. ERA cases make up a small percentage of the
investigators’ workload:

In response to complaints by employees who raised health and safety
concerns that they were not being protected from discrimination, NRC has
studied and reported on the employee protection system. In 1992, NRC’s OIG
initiated a review to examine and better understand the nature of the
complaints and the magnitude of this problem. In a July 1993 report, the
o1 noted that employees who had raised concerns believed Nrc did little
to protect them from retaliation or to investigate in a timely manner their
allegations of retaliation.? In response to hearings before what was then
the Subcommittee on Clean Air and Nuclear Regulation of the Senate
Committee on Environment and Public Works, the NRc 01G issued a report
in December 1993 that found NRC was primarily reactive to harassment and
intimidation allegations and did not have a program to assess the work
environment at licensees’ facilities except when serious problems
occurred.® On July 6, 1993, NRC's Executive Director for Operations formed
areview team to reassess NRC's process for protecting against retaliation
those employees who raise health and safety concerns. The review team

3Until February 3, 1997, responsibility for investigating complaints under a number of such laws,
including the ERA, rested with the Wage and Hour Division in Labor's Employment Standards
Administration.

NRC, OIG, NRC Response to Whistleblower Retaliation Complaints, Case No. 92-0IN (Washington,
D.C: NRC, July 9, 1993).

*NRG, OIG, Assessment of NRC's Process for Protecting Allegers From Harassment and Intimidation,
Case 93-07N (Washington, D.C.: NRC, Dec. 15, 1993).
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System for Protecting
Employees Involves

' Multiple Steps in Two
Agencies

solicited input from employees who had alleged discrimination, licensees,
and the public and, in a January 1994 report,’ concluded that the existing
NRC and Labor processes, as then implemented, did not provide sufficient
protection to these employees.

In addition, in a May 1993 report, the Labor 0IG referred to the office
responsible for preparing the Secretary of Labor’s final decisions as a
“burial ground” for cases on which the Secretary and other Labor officials
did not issue a final decision. The oldest 26 cases had been pending at this
final stage for an average of 7.5 years, and there was a backlog of 178
cases—129 of them involving complaints under the several laws Labor
enforces pertaining to discrimination of workers who raise health and
safety concerns—that had been in that office for an average of 2.5 years.”

NRC has the overall responsibility for ensuring that the nuclear plants it
licenses are operated safely. This entails informing licensees and
individual employees about the discrimination prohibitions of the law and
of the steps an employee can take if he or she feels unjustly treated, and
ensuring that employees are comfortable raising health and safety
concerns. Once an employee raises an allegation of discrimination or
harassment, however, both NrC and Labor have roles in processing the
allegation. Under the Atomic Energy Act, as amended, NRC may take action
against the employers it licenses when they are found to have
discriminated against individual employees for raising health and safety
concerns. Accordingly, NRC has established a process for investigating
discrimination complaints and, if appropriate, taking enforcement action
against licensees. The ERA, as amended, authorizes the Secretary of Labor
to order employers to make restitution to the victims of such
discrimination, and Labor has instituted a process for investigating and
adjudicating discrimination complaints. In 1982, NrC and Labor entered
into a Memorandum of Understanding that recognized that the two
agencies have complementary responsibilities in the area of employee
protection.

°NRC, Reassessment of the NRC's Program for Protecting Allegers Against Retaliation (Washington,
D.C.: NRC, Jan. 7, 1894).

“Department of Labor, OIG, Audit of the Office of Administrative Appeals, Report No. 17-93-009-01-010
(Washington, D.C.: Department of Labor, May 13, 1993).
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Laws Establish Separate
Responsibilities for NRC
and Labor

Under the Atomic Energy Act, NRC has implied authority to investigate
cases in which an individual may have been discriminated against for
raising health or safety concerns, and to take appropriate enforcement
action against licensees for such discrimination. The act does not,
however, specifically authorize NRC to order restitution, such as
reinstatement or back pay, for an employee who has been subjected to
discrimination.

It was not until 1978, when the Congress enacted section 2118 of the ERa,
that statutory remedies were provided for individuals when discrimination
occurs. Section 211 prohibits employers from discriminating against
employees who raise health or safety issues to NRC or its licensees and
authorizes the Secretary of Labor, after an investigation and an
opportunity for a public hearing, to order restitution. According to Labor,
restitution can include reinstatement of the complainant to his or her
former position with back pay, if warranted; award of compensatory
damages; payment of attorney fees; and purging personnel files of any
adverse references to the complaint. The Secretary is required to complete
an initial investigation within 30 days and issue a final order within 90 days
of the filing of the complaint. Federal regulations allow for extensions,
which, in effect, waive the 90-day time frame.

In 1982, NRC issued regulations implementing section 211. These
regulations notify licensees that discrimination of the type described in the
law is prohibited and incorporate NRC’s implied authority to investigate
alleged unlawful discrimination and take enforcement action, such as the
assessment of civil penalties. The regulations also require licensees to post
notices provided by NRC describing the rights of employees.

As part of the Energy Policy Act of 1992, section 211 was amended to give
employees more time to file a complaint, modify the burden of proof in
Labor administrative hearings by requiring the complainant to show that
raising a health and safety concern was a contributing factor in an
unfavorable personnel practice, specifically protect employees who raise
health or safety issues with their employers, and allow the Secretary of
Labor to order relief before completion of the review process that follows
an ALJ finding of discrimination.

80riginally enacted as section 210.
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Memorandum of
Understanding Explains
How Labor and NRC
Coordinate Activities

NRC and Labor recognized that in view of Labor’s complementary
responsibilities, coordination was warranted. Consequently, Labor and NRC
entered into a Memorandum of Understanding in 1982. Under the
memorandum, NRC and Labor agreed to carry out their responsibilities
independently, but to cooperate and exchange timely information in areas
of mutual interest. In particular, Labor agreed to promptly provide NRC
copies of ERA complaints, decisions, and orders associated with
investigations and hearings on such complaints. NRC agreed to assist Labor
in obtaining access to licensee facilities.

Working arrangements formulated to implement the memorandum
specified that NrRC will not normally initiate an investigation of a complaint
if Labor is already investigating it or has completed an investigation and
found no violations. If Labor finds that a violation has occurred, however,
NRC may take enforcement action. Normally, NRC considers Labor’s actions
before deciding what enforcement action, if any, to take.
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Joint Process to The joint process for investigating discrimination allegations is shown in
Investigate Discrimination figure 1. A series of steps involving three components in Labor can lead to
Allegations Involves restitution for an employee discriminated against for raising health and

safety concerns. A separate set of steps in NRC can lead to enforcement
action against a licensee who discriminates.

Several Steps
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Figure 1: Joint NRC-Labor Process for Action on Allegations of Discrimination by Nuclear Power Industry Employees Who

Raise Health and Safety Concerns
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OALJ — Office of Administrative Law Judges
OE — Office of Enforcement
Ol —- Office of Investigations
DQJ — Department of Justice
DOL — Department of Labor
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The three components in Labor’s allegation process perform the following
activities. Settlements between the parties may occur at any point in this
process and are often made to minimize the expense and time involved for
both the employee and the licensee in continuing a case. (The actual times
for these steps are discussed in the next section under timeliness
standards.)

osHA: To receive restitution for being discriminated against by a licensee,
an employee must file a complaint with osHa within 180 days of the alleged
discriminatory act. OSHA must complete the initial investigation within 30
days, under the law. However, under Labor procedures, when necessary
and preferably with the agreement of both parties, the 30-day limit may be
exceeded. If either party does not agree with the 0SHA decision, it may be
appealed to Labor’s Office of Administrative Law Judges (0ALJ) within 5
calendar days.

oALI: Within 7 days of the appeal, the ALJ assigned to the case is to
schedule a hearing. All parties must be given at least 5 days notice of the
scheduled hearing. Federal regulations state that requests for
postponement of the AL hearing may be granted for compelling reasons.
The ALJ is required to submit a recommended decision within 20 days of
the hearing.

Office of the Secretary: The ALJ's recommended decision is automatically
reviewed by the ARB within the Secretary of Labor’s office.? Either party
may appeal the final Labor decision to the appropriate federal court of
appeals within 60 days. Pursuant to the ERa, a final decision is not subject
to judicial review in any criminal or other civil proceeding.

For discrimination allegations filed directly with NRC or Labor, an NRC
review panel, located in each regional office and headquarters, decides
whether to request an investigation by NrC's Office of Investigations. The
Investigations staff, in coordination with the regional administrator,
decides the case’s priority and whether they will do a full investigation. If
Investigations determines that a violation occurred, or if a final
determination of discrimination is received from Labor, NRC assesses the
violation in accordance with its enforcement policy, which defines the
level of severity and the appropriate sanction. Severity levels range from
severity level I for the most significant violations to severity level IV for
those of lesser concern. Minor violations are not subject to formal
enforcement actions. One factor that determines the severity of a
discrimination violation is the organizational level of the offender. For

“Prior to May 1996, ALJs' recommended decisions were reviewed by the Office of Administrative
Appeals, and the final decision was signed by the Secretary. Since that time, the final decision has been
signed for the Secretary by the Chairman of the ARB.
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Many
Recommendations
Have Been
Implemented, but
Some Important
Issues Remain

example, discrimination violations by senior corporate management
would be severity level I, whereas violations by plant management above
the first-line supervisor and by the first-line supervisor would be severity
levels II and I11, respectively. Another factor that might determine severity
level is whether a hostile work environment existed.

There are three primary enforcement actions available to NrC: Notice of
Violation, civil penalty, and order. The Notice of Violation is a written
notice used to formalize the identification of one or more violations of a
legally binding requirement. The civil penalty is a monetary fine. Orders
modify, suspend, or revoke licenses or require specific actions of the
licensee.

Complaints by current and former nuclear licensee employees about,
among other things, the allegations process led NRC and Labor to study the
system for protecting employees who raise health or safety concerns. In
response to recommendations and concerns raised in NRC’s January 1994
review team report and NRC and Labor 0IG reports, many changes have
been made in an effort to improve the employee protection system.
Employees we spoke with who had made allegations of discrimination for
raising safety issues generally supported these changes to improve
protection. However, several recommendations that could significantly
improve protection, and the perception of protection, for employees have
not been implemented.

Recommendations
Implemented Should
Improve the System

Many of the implemented recommendations from these studies led to
actions at NRC to improve monitoring of cases, expand communication
with employees about their cases, and increase the agency’s involvement
in allegation investigations; they also led to changes at Labor to improve
its timeliness in processing allegation cases. These recommendations
addressed concerns expressed by many of the allegers we interviewed.

Regarding case monitoring, NrC has designated a full-time, senior official
to centrally coordinate allegation information from NrC and Labor, and
oversee the management of and periodically audit the allegation process at
NRC. NRC established the position of Agency Allegation Advisor in

February 1995, and since then, two rounds of audits of the allegation
process have been completed. In September 1996, the Agency Allegation
Advisor issued the first annual report on the status of the allegation
system, which addressed issues previously identified through audits and
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data gathered on allegations. These actions give NRC a focal point for
gathering and publishing information on how its allegation process is
working and enable it to recognize problems.

Some recommendations implemented by NRC should improve
communication. One of these recommended improving feedback to
employees on the status of their cases. As of May 1996, new procedures
established time frames for NRC to periodically report case status to
employees. The procedures required NRC to inform the alleger in writing of
the status of his or her case within 30 days of NRC's receipt of the
allegation, every 6 months thereafter, and again within 30 days of
completing the investigation. NrC has also established a hotline through
which employees can report problems and issued a policy statement
emphasizing the importance of licensees maintaining an environment in
which employees are comfortable raising health and safety concerns.
These new procedures address issues allegers raised with us about not
being informed on the status of their cases. However, some allegers told us
that because the policy statement is directed only at the licensees’
responsibilities for maintaining a good work environment and does not
include specific responsibilities for NRC, it is not adequate.

To increase NRC’s involvement in the allegation process, the January 1994
study recommended that NRC revise the criteria for selecting complaints to
be investigated in order to expand the number of investigations. Before
October 1993, NrC had investigated few discrimination complaints and
usually waited for the Labor Secretary’s final decision, which generally
took longer than an NRc investigation, before taking enforcement action. In
October 1993, NrRC Investigations’ policy was changed to require that field
offices open a case and conduct an evaluation of all matters involving
discrimination complaints, regardless of Labor’s involvement. In

April 1996, NRC issued a policy statement directing its Office of
Investigations to investigate all high-priority allegations of discrimination,
whether the Labor Secretary’s final decision has been made or not, and to
devote the resources necessary to complete these investigations. As a
result, the number of high-priority investigations NRC opened has increased
significantly. By applying the new criteria, the percentage of cases opened
that were high priority increased from 37 percent in May 1996 to

81 percent in July 1996. These actions should address the dissatisfaction
employees expressed to both NRC's 01G and us about NRC’s lack of
involvement in the investigation of cases. However, NRC has identified a
need for more resources at the Office of Investigations to handle the
greater number of investigations, and as of December 1996, this need had
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not been addressed. Therefore, it is unclear whether the investigations can
be completed as quickly as hoped.

Labor has also improved its timeliness in processing cases, as
recommended in the Labor 01G's May 1993 report. Labor has eliminated a
backlog of cases awaiting decision in the Office of the Secretary and has
developed and implemented a management information system to monitor
case activity. Since these changes were implemented, the average time for
the Secretary's office to decide cases has been reduced from about 3 years
in fiscal year 1994 to about 1.3 years in fiscal year 1996. A Labor official
told us that as of December 1996, the average case took only about 4
months to clear the Office of the Secretary, due partially to the elimination
of the backlog.

In addition, to better use program expertise, Labor has transferred
responsibility for investigation of allegation cases from the Wage and Hour
Division to 0SHA, which has a staff with experience investigating
allegations of discrimination against employees who raise health and
safety concerns. The Assistant Secretary of Labor for Employee Standards
commented that the primary purpose of reassigning initial investigations
from Wage and Hour to 0sHA was part of an exchange of responsibilities.
Prior to the reassignment, 0SHA had responsibility for the employee
protection, or “whistleblower,” provisions of certain laws and the staff
devoted to the enforcement of these provisions. The Wage and Hour
Division was responsible for certain employee protections affecting farm
workers and would be able to make field sanitation inspections as part of
its regular investigations. These responsibilities were exchanged in order
to better use program expertise and promote effective and efficient use of
resources. This transfer was effective February 3, 1997.

Some Recommendations
Not Implemented Could
Significantly Improve
Protection

In spite of NRC’s and Labor’s overall responsiveness to the reports’
recomumendations, some recommendations that address concerns raised
not only by the NRC review team but also by other NRc staff, the 0IG, and
allegers we interviewed have not yet been implemented. Some
recommendations, which could be implemented through administrative
procedural changes, could significantly improve the system; these address
timeliness standards, case monitoring, and NRC’s knowledge of the
employee environment in licensees’ facilities. Other recommendations,
which require statutory changes or are controversial as to their
effectiveness, have also not been implemented.
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Timeliness Standards

When allegation cases take several years to complete, significant negative
effects accrue. Lengthy cases increase attorney fees, prolong the time an
employee may be out of work, and have a chilling effect on other
employees. Under past policies, which provided for few NRC investigations,
long cases delayed NRC's ability to impose enforcement actions as they
waited for Labor decisions. Some cases that allegers have filed have
continued for over 5 years, and during that time the employee may be out
of work, paying attorney fees, and exhausting his or her financial
resources. Furthermore, the January 1994 NRC report noted that delays in
processing cases at the Office of the Secretary of Labor had, in some
cases, prevented NRC from taking enforcement action against licensees
because the time limits under the statute of limitations had run out.®

The Labor 0IG report recommended that Labor establish a timeliness
standard for the issuance of Secretary of Laber decisions and conduct an
analysis to determine operational changes and resources necessary to
meet the new standard. Establishing a standard was intended to provide a
means to objectively measure Labor’s performance during the final step of
its process and help meet legal requirements and customer service
expectations. In September 1995, in its closing comments on this review,
the 01G stated that Labor would need time to develop data on which to
base a realistic timeliness standard and that the standard would be
developed in the future when the data are available. A Labor official told
us the standard is now being developed and that Labor expects to have a
standard soon, although no date for implementation has been established.
According to the Chairman of the ARB, the ARB is continuing to work on
putting procedures in place to collect data that could be used to establish
a standard.

In addition, the NRC review team report recommended that Labor develop
legislation to amend the law to establish a realistic timeliness standard for
the entire Labor process. As of December 1996, NRC was drafting
legislation for Labor’s approval that would establish a new timeliness
standard of 480 days to complete the Labor process. This would allow 120
days for the administrative investigation, 30 days to appeal the decision to
the 0aLJ, 240 days for the 0ALJ to recommend a decision, and 90 days for a

%The government has 5 years from the date a violation occurs to bring an action to enforce a civil
penalty against a licensee. (See 28 U.S.C. 2462.) Since 1992, NRC's enforcement policy has been to
initiate enforcement action after an ALJ finding of discrimination. However, when the ALJ does not
decide in favor of the complainant, but the Secretary’s final decision does find discrimination, if NRC
does not find discrimination based on its investigation, NRC has no reason to take enforcement action
until the Secretary’s decision has been issued. Delays in the Secretary’s decisions in such cases have
precluded civil penalties when the Secretary’s determination occurred more than 5 years after the
violation.
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final decision from the Secretary. According to Nrc, the intent in proposing
more realistic timeliness standards is that there is more incentive to try to
meet standards that are achievable than those that normally cannot be
met. These proposals were based on comparisons with baseline data from
investigations done under other related statutes and proposed legislation
considered in the 101st Congress. For example, the review team reported
that OSHA investigations under other employee protection statutes took, on
average, 120 days. Labor officials have indicated that they would support
this legislation.

Our review of processing times in each of Labor’s three offices showed
that meeting the new standards would require a significant change in how
these cases are processed. For cases processed in fiscal year 1994 through
the first 9 months of fiscal year 1996, the proposed time frames were not
met for all cases in any of the three offices. For 164 cases investigated by
the Wage and Hour Division during this period,!! only 16 percent of the
investigations were completed within the 30 days currently mandated by
law and an additional 46 percent would have met the proposed time frame
of 120 days. (See fig. 2.) These investigations took an average of 128 days,
with a range of 1 day to over 2 years, to complete. 0SHA officials said that
during the pilot study for transferring the initial investigative responsibility
to their office from Wage and Hour, they found it very difficult to meet the
30-day mandate and had to ask for extensions in several cases.

"Includes 11 investigations performed by OSHA investigators under a pilot program.
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Figure 2: Percentage of Wage and
Hour Division Investigations
Completed Within the Current and
Proposed Statutory Time Frames in
Recent Years

Percentage
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During this same period, 56 percent of 0ALJ's recommended decisions and
orders would have met the proposed time frame of 240 days. 0ALJ took an
average of 271 days (9 months) to issue 118 recommended decisions and
orders. The time for these decisions ranged from less than 30 days to over
3 years. Currently, there is no time frame specifically for the 0ALJ step of
the process. Even though the act provides for a 90-day time frame for
moving from initial investigation to a final decision, extensions were
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requested by the parties in virtually all cases we reviewed. One reason for
this is that the 0ALJ hearing is de novo—it essentially starts the process
over again because it does not consider the results of the Wage and Hour
investigation. In addition, Labor officials told us that these extensions
were necessary to allow additional time for discovery and review of
evidence by legal counsels of both parties in preparation for the hearing.
In commenting on a draft of this report, Labor’s Chief Administrative Law
Judge stated that 240 days is an achievable goal if the following factors are
addressed:

« establishment of a mechanism to extend the time frame in appropriate
circumstances,

« recognition that existing case law conflicts with a strict time limit on
discovery and hearing, and

« availability of adequate staff.
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Figure 3: Percentage of OALJ's
Recommended Decisions Completed
Within the Proposed Statutory Time
Frame in Recent Years
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For the final step in the process, our data showed significant improvement
in the time it took to obtain decisions from the Secretary of Labor, but
even in the most recent year we analyzed, only 37 percent would have met
the proposed 90-day time frame. (See fig. 4.) The average time to decide
217 cases in the Secretary’s office decreased from about 3.3 years in fiscal
year 1994 to about 1.3 years (16 months) in fiscal year 1996. In
commenting on a draft of this report, the Chairman of the ARB noted that
the current policy gives the parties 75 days to file all the briefs. In most
cases, an extension is requested by at least one of the parties. Therefore, in
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his opinion, a 90-day timeliness standard is unrealistic unless ARB severely
restricts the parties’ ability to properly brief the issues pressed.

Figure 4: Percentage of Secretary of |

Labor Decisions Completed Within the

Proposed Statutory Time Frame in Percentage 100 100 100
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Monitoring of Allegation Cases Both monitoring of individual cases and monitoring trends in allegations

and Trends are important oversight activities. Monitoring the individual cases as they
progress is a way to determine whether cases are being resolved in a
timely way. Monitoring trends in allegations would help NRC’'s Agency
Allegation Advisor in overseeing the syster’s effectiveness.

The Nrc report recommended that NRc improve its Allegation Management
System to be able to both monitor allegations from receipt to the
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cormpletion of agency action, and to analyze trends. It could also help
improve agency responsiveness, such as when monitoring reveals sudden
increases in the time for cases to be resolved, and helps identify licensees
who may warrant closer scrutiny, such as a licensee that shows a sharp
increase in the number of cases against it or settled by it. NRC agrees with
the recommendation and has implemented a new system in its regional
offices and in the two headquarters offices with direct regulatory
oversight, which officials say will have the capability to track cases
through each step of the process. However, at the time of our review, the
system did not yet include data from the Offices of Investigations and
Enforcement, nor did it include on-line Labor investigation data.

Our findings highlight the need for the data tracking system to include the
period of time that a case is at Labor. For example, Labor has separate
databases and case identifiers at Wage and Hour and 0ALJ, and the cases
cannot easily be matched. As a result, neither Labor nor we can describe
the total time it takes cases to be resolved at Labor. In addition, of the 217
cases for which the Secretary of Labor had made a final determination, 22
had no such decision recorded in Nrc files. While only one of these cases
resulted in a decision of discrimination, this is significant because NRC’s
policy is to hold open its enforcement action on complaints until notified
that the Secretary has made a final determination. However, without an
NRC investigation or an avL finding of discrimination, the 5-year limit on
civil penalties could be exceeded. NRC officials told us that they have
contacted Labor and requested copies of the 22 decisions to update their
files.

The number of settlements found in our analysis also underscores the
significance of the NRC review team report’s recommendation that NRC
should track trends in cases closed with a settlement without a finding of
discrimination. NRC currently has no systematic way of knowing the extent
to which settlements are made by individual licensees or when in the
process they occur. Yet, our data showed that numerous settlements
occurred at all steps in the process: Wage and Hour settled 22 of its 164
cases; the 0ALJ recommended settlement approval for 49 of the 118 cases
on which it issued recommended decisions; and the Secretary of Labor
approved settlements in 74 of the 217 allegations on which final decisions
were issued. Labor’s policy is to attempt to conciliate allegations in every
case; only if conciliation fails does it proceed with a fact-finding
investigation.
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NRC Knowledge of Work
Environment

NRC acknowledges that employee identification of problems is an
important part of its system to ensure nuclear power plant safety. NRC also
recognizes that the perception of discrimination may be even more
important than actual findings in terms of affecting employees’ willingness
to report health and safety concerns. Therefore, NRC needs not only factual
findings of discrimination but also a way to measure employee perception
of diserimination.

NRC’s December 1994 016 report, however, noted that although NrC's
management of discrimination issues focuses on encouraging licensees to
foster a retaliation-free work environment, NRC has no program to assess
licensees’ work environments except when a serious problem such as a
discrimination suit has already occurred. At about the same time, NRC's
review team also concluded that NrC did not have a quantitative
understanding of the number of employees who were hesitant to raise
these kinds of concerns. Consequently, the review team commissioned
Battelle Human Affairs Research Center to study methods for credibly
assessing employee feelings about raising health and safety concerns. The
Battelle study recommended a three-part strategy for development,
implementation, and follow-up validation of the results of a mail-out
workforce survey of a sample of nuclear power plants. This approach was
then reflected in the NRC review team report’s recommendation that NRC
develop a survey to assess a licensee’s work environment.

The review team report’s recommendation was prompted, in part, by its
recognition of the limitations of some of the assessments NrRC had done in
the past, such as one-on-one interviews of licensee employees conducted
by NRC inspectors. The problem with having NrRC inspectors conduct such
interviews was illustrated by a September 1996 Nrc-chartered study'? of
how employee concerns and allegations are handled at the Millstone
power plant. This study concluded that NrC inspectors, in general,
understated the extent of the chilling effect at plants and therefore are not
qualified to independently detect or assess the work environment at
licensee facilities. The Millstone report concluded that NrC'’s efforts to gain
information on the work environment had not been effective and
furthermore cited NRC’s failure to develop a credible survey instrument as
one example of the lack of progress toward this end that has lowered
public confidence in NRC's comrnitment to improve its performance in
addressing employee concerns.

2Millstone Independent Review Group, Handling of Employee Concemns and Allegations at Millstone
Nuclear Power Station Units 1, 2, & 3 From 1985 -Present (Waterford, Conn.: Sept. 1996).
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Nevertheless, NRC's September 1996 annual report on the status of the
allegation system stated that NRC had decided not to implement the
recommendation to develop a survey instrument. The report cited a staff
recommendation made in November 1994 to not develop a survey because
of the cost to develop and process it and the expectation that other actions
implemented as a result of the review team report would yield the needed
information on work environment.

Because employees’ feelings about how NRC handles its allegations process
would also affect their willingness to raise health or safety concerns, the
review team report recommmended that NRC develop a standard form and
include it with alleger close-out correspondence to solicit feedback from
employees on the way NrC handled their allegations. NrRC developed the
form and conducted a pilot in December 1995 in which it sent the form to
145 employees; it received feedback from 44. It analyzed comments and
acted to address concerns raised. An NRc official said the agency plans to
again send the form in 1997 to another sample of employees. After
analyzing the 1997 responses, NrRC will decide whether to routinely include
the form in all close-out correspondence and thereby fully implement the
recommendation.

In addition, when a finding of discrimination results from an
administrative investigation at Labor, NRC issues a “chilling effect” letter
asking the licensee to describe actions it has taken or plans to take to
remove any chilling effect that may have occurred. The review team and
0IG reports both noted that NRC does little follow-up on the actions
reported by licensees in response to these letters. This follow-up is
necessary not only to verify a licensee’s actions but also to enable NRC to
learn the effect of the discrimination finding on the plant’s work
environment. Both reports also noted that guidance is needed on when
additional NRC action may be necessary if a licensee receives more than
one chilling effect letter over a relatively short period of time because this
may indicate a serious problem at the plant. NRC has issued guidance that
each chilling effect letter should carry an enforcement number so that it
can be tracked, but systematic tracking is not currently done. NRC has not
developed guidance on how it will follow up on licensee actions or on
what actions it should take when a licensee receives multiple chilling
effect letters. NRC officials told us they intend to fully implement the
recommendation to establish follow-up procedures for chilling effect
letters, but they have no schedule for doing so.
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Relief of Financial Burden

Allegers and agency officials expressed strong concern about the financial
burden on employees in the current protection process. They attributed
this burden to the extensive time it took to obtain a final decision, during
which the alleger must pay attorney fees and, in some cases, go without

pay.

One NRC review team report recommendation would provide relief through
a statutory change to provide that Labor defend its findings of
discrimination from the initial investigation at the ALy hearing if Labor’s
decision is appealed by the employer. The review team noted that this
would avoid the perception that the government is leaving the employees
to defend themselves after being retaliated against for raising health and
safety concerns. After soliciting comments on this proposal in the Federal
Register in March 1994 to do by regulation what the recommendation
proposed be done by statute, Labor again stated in a March 26, 1996, letter
to NRC that it supports having this authority. But Labor also stated that
because of the resources needed to meet this added responsibility, if it is
granted, Labor expects to exercise this authority selectively and
cautiously.

The NRC review team report also recommended that the law be amended to
allow employees to be reinstated to their previous positions after the
initial investigation finds discrimination, even if the case is appealed to the
oaLJ. Currently, section 211 provides that Labor may order reinstatement
following a public hearing. As of January 1997, NRC was drafting legislation
that would implement this recommendation.

In addition, the review team report recommended that, in certain cases,
NRC should ask the licensee to provide the employee with a holding period
that would maintain or restore pay and benefits until a finding is issued. A
holding period would basically maintain current pay and benefits for the
period between the filing of a discrimination complaint and an initial
administrative finding by Labor. NRC ultimately decided not to require
licensees to establish holding periods. However, a May 1, 1996, policy
statement on licensees’ responsibilities for maintaining a safety-conscious
work environment stated that if a licensee does provide a holding period,
NRC would consider such action as a mitigating factor in any enforcement
decisions if discrimination is found to have occurred. Allegers we
interviewed generally had mixed responses to the holding period
recommendation. Although they generally supported the financial relief
that would be provided, some expressed concern that licensees could
misuse the holding period to remove an employee from operational duties
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Increased Penalties

when this is not warranted. Both the report and allegers believed
safeguards should be established for the proper implementation of this
recommendation. Licensees also again had reservations about being
required to retain an employee who could later be found to be justifiably
dismissed. While NRcC officials told us the ageney is considering requesting

the holding period under some conditions, the original position not to

implement the recommendation has not changed.

The NRC review team report recommended that NRC seek an amendment to
the Atomic Energy Act to increase the civil penalty from $100,000 to
$500,000 a day for each discrimination violation. The maximum penalty in
effect at the time of the report was $100,000,'® established in 1980. This
recommendation was meant to make the civil penalty a more effective
deterrent to licensee discrimination. In May 1994, NRC ordered a review of
the agency’s enforcement process, part of which focused on civil penalty
increases in the context of enforcement. This review concluded that
increasing incentives for strong self-monitoring and corrective action
programs would be better accomplished by revising the overall civil
penalty assessment process than by raising the penalty amounts and that
therefore no increase was needed. Recommendations made by the
review team report to revise the assessment process were accepted and
implemented through agency directives. NRC agreed with the report’s
conclusion and decided not to seek an increase in civil penalties.

Allegers and some others we interviewed agreed with the review team
report that a $100,000 penalty was not an effective deterrent. They had
mixed opinions, however, as to whether even an increase to $500,000
would be a sufficient deterrent. Some said the only sanction that really had
an impact on licensees was shutting down a plant. Others said that
negative publicity had a stronger impact than a civil penalty.

The review team report also recommended that NRC make the penalty for
all willful violations!® equal to the penalty currently reserved for the most

13This amount was raised in November 1996 to $110,000 as a result of a mandate by the Congress,
which adjusts all civil penalties periodically for inflation (P.L. 104-134).

X“NRC, Assessment of the NRC Enforcement Program, NUREG-1525 (Washington, D.C.: NRC,
Apr. 1995).

5According to NRC, the severity level of a violation may be increased if the circumstances surrounding
the matter involve careless disregard for requirements, deception, or other indications of willfulness.
In determining the specific severity level of a violation involving willfulness, consideration is given to
such factors as the position and responsibilities of the person involved in the violation, the significance
of the underlying violation, the intent of the violator, and the economic or other advantage gained as a
result of the violation. The level of penalty for various offenses is established in NRC Enforcement
Policy, NUREG 1600, July 1995.
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Conclusions

severe violations. For example, under current procedures, discriminatory
actions by a first-line supervisor are considered lesser violations, and
receive lesser penalties, than violations that involve a higher level
manager, even if they are found to be willful violations. For the same
reasons cited for not requesting an increase in civil penalties, NRC decided
not to implement this recommendation.

The joint NRC and Labor process for resolving allegations of discrimination
by nuclear licensees against employees who raise health and safety
concerns is intended to discourage discrimination, thereby fostering an
atmosphere in which employees feel free to report hazards. But it is
unrealistic to expect employees to raise such issues if they believe they
may be retaliated against for doing so, the process for seeking restitution
will be expensive and lengthy, and they will receive minimal attention and
support from the federal government. In response to these concerns, both
NRC and Labor have acted on 01G and agency recommendations to enhance
their management of nuclear employee discrimination cases. The resulting
changes should improve monitoring of the process, increase NRC
involvement, and augment licensees’ responsiveness to employee
concerns. However, recommendations that would establish standards for
timely decisions, permit monitoring of individual cases from start to finish
and assessment of overall trends, and enable NRC to measure the work
environment at nuclear plants for raising concerns have not been
implemented.

Improvements in the timeliness of decisions would not only help ensure
that employees feel more comfortable in reporting hazards and expedite
information to NRC for enforcement actions, but also decrease the financial
burden on allegers. At this point, it is unclear whether the time standard
recommended by NRC would decrease that burden sufficiently or whether
other recommendations for decreasing the financial burden would also
need to be implemented to address allegers’ concerns. Nevertheless,
establishing and meeting some standard that prevents cases from
languishing for many years would greatly improve the present system.

Many changes made by NrRC were intended to increase its involvement in
the protection system and to make the agency proactive in its role. In
order to do this, NRC needs more knowledge of the process than it has had
in the past. For example, the Agency Allegation Advisor needs a revised
tracking system that will monitor trends so that the agency can address
problems suggested by those trends. Although this revised tracking system
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Recommendations

was recommended over 3 years ago and NRC has begun its implementation,
the system still does not incorporate vital elements. These elements
include current data on cases in the Labor process, data on all settled
cases, and information on NRC headquarters inspection and enforcement. It
is crucial that NRC management follow through to full implementation of
this system so that it can develop trend data for better monitoring and
make better-informed decisions on investigations and enforcement
actions. Including the Labor data, however, will also require commitment
from Labor as well as NRC, and effective coordination between the two
agencies.

Because information from employees on health and safety problems is
critical for NRC to ensure public safety, NRC must know whether employees
at nuclear plants are comfortable raising such concerns. Determining the
existence of a perceptien is not an easy task and may require the use -of
more than one method of gathering information to obtain such knowledge.
Several methods, including surveying, developing indicators to flag
possible problems, tracking cases and settlements in individual plants,
using feedback forms to find out how employees believe their allegations
have been handled, and following up on chilling effect letters have been
recommended to NRC, but none of these methods have been implemented
to date.

To improve the timeliness of Labor’s allegations processing, we
recommend that the Secretary of Labor establish and meet realistic
timeliness standards for all three steps in its process for investigating
discrimination complaints by employees in the nuclear power industry.

To improve NRC’s ability to monitor the allegation process, we recommend
that the Chairman, NRC, complete implementation of the NRC review team’s
recommendation to establish and operate the revised Allegation
Management System in all organizational components within Nrc. We also
recommend that the Chairman, NrC, and the Secretary of Labor coordinate
efforts to ensure that NrC's Allegation Management System includes
information on the status of cases at Labor.

To improve NRC’s knowledge of the work environment at nuclear power
plants, we recommend that the Chairman, NRC, ensure the implementation
of recommendations to provide information on the extent to which the
environment in nuclear plants is favorable for employees to report health
or safety hazards without fear of discrimination. This would include
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Agency Comments
and Our Evaluation

recommendations on tracking and monitoring allegation cases and
settlements, routinely providing feedback forms in allegation case
close-out correspondence, systematically following up on chilling effect
letters, and using a survey or other systematic method of obtaining
information from employees.

In commenting on a draft of this report, NrRC’s Executive Director for
Operations stated that the report presents an accurate description of the
process for handling discrimination complaints and of NRC’s efforts to
improve in this area. He also provided some specific concerns and
observations and clarified several technical matters in the draft report.
NRC's comments did not address the recommendations included in the
report. NRC's comments appear in appendix IV.

We did not receive comments from the Secretary of Labor on our draft
report. The Chairman of the ARB, Labor’s Chief Administrative Law Judge,
the Assistant Secretary for Employee Standards, and a senior program
official in osHA did, however, provide comments. Comments by these
officials addressed the report’s recommendations about Labor's timeliness
standards only from the perspective of their individual offices.

The Chairman of the ARB stated that the ARB, as a first step in establishing
performance standards, is currently working with union officials to
overcome the concern that tracking the date an attorney begins work on a
case may constitute an attorney time-keeping requirement. He expects to
resolve this concern soon. The Chairman added that the suggested
timeliness standard of 90 days for ARB to review ERA cases is not realistic
unless the Board severely restricts the parties’ ability to properly brief the
issues presented. ARB’'s comments appear in appendix V.

Labor’s Chief Administrative Law Judge stated that our draft report
appeared to provide a fair assessment of NRC’s and Labor’s handling of ERA
cases. He agreed that the suggested timeliness standard of 240 days for
ALJs to hear a case and issue a recommended decision is a reasonable
benchmark, but stated that, in designing any legislation or regulation to
implement the benchmark, several factors should be addressed: (1) in
appropriate circumstances, there must be provisions to extend the time
limit, (2) existing case law conflicts with a strict time limit on discovery
and hearing, and (3) timeliness standards are only reasonable if the
responsible agency has adequate staff. He also pointed out that ALJs are
currently directed to provide NRC information on ERA discrimination cases,
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information on all ALJ decisions is available on the 0ALI Home Page on the
World Wide Web, and, if requested, 0ALJ will work with NRC to improve its
monitoring program. OALI’s comments on our draft report appear in
appendix VI.

The Assistant Secretary of Labor for Employee Standards commented that
the primary purpose of reassigning initial investigations from the Wage
and Hour Division to 0SHA was part of an exchange of responsibilities.
Before the reassignment, 0SHA had responsibility for the employee
protection, or “whistleblower,” provisions of certain laws and the staff
devoted to the enforcement of these provisions. Wage and Hour was
responsible for certain employee protections affecting farm workers and
made field sanitation inspections as part of its regular investigations.
These responsibilities were exchanged in order to better use program
expertise and promote effective and efficient use of resources. The
Assistant Secretary also clarified several technical matters in the draft
report. The Employment Standards Administration’s comments on our
draft report appear in appendix VII.

A senior 0SHA headquarters official responsible for overseeing OSHA
investigations of employment discrimination commented that, since OSHA
had only recently been assigned responsibility for conducting these
investigations, our report should state that almost all the initial Labor
investigations discussed were conducted by the Wage and Hour Division.

We have considered these comments and revised our report as necessary.

As agreed with your office, we will make no further distribution of this
report until 15 days from the date of this letter. At that time, we will send
copies to interested congressional committees, the Secretary of Labor, and
the Chairman of NRC. We will make copies available to others on request.

If you have questions about this report, please call me on (202) 512-7014.
Other GAO contacts and staff acknowledgments are listed in appendix VIIIL

Carlotta C. Joyner
Director, Education and
Employment Issues
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Appendix I

P Scope and Methodology

To determine the legal protection afforded employees in the nuclear
power industry who claim they have been discriminated against for raising
health or safety concerns, we reviewed the employee protection
provisions of the Energy Reorganization Act (ERa), as amended, and the
Atomic Energy Act of 1954. We also examined the legislative history of
these provisions. We examined federal regulations relating to Labor’s
handling of employee complaints under the ERA, and to NRC's protection of
employees from discrimination by licensees. We also examined the
appropriate sections of NRC's and Labor's procedure manuals and
management directives. We discussed the provisions of these laws and
regulations with NRC officials in headquarters and NRC regions |, II, and IV
and with Labor officials in headquarters and in the Philadelphia, Atlanta,
and Dallas regions. Finally, we obtained and examined regional directives
for the management of allegation cases from the three NRC regional offices
we visited.

We asked NrC and Labor officials, as well as employees who had filed
discrimination complaints, licensees, and attorneys who represented them,
. to identify studies of the process for resolving cases of alleged
discrimination. We reviewed those generally acknowledged to be the
major studies related to the process.!® We discussed the status of the
recommendations included in these reports with cognizant officials in
Labor and NRC and examined available documentary support. We did not
independently assess the merit of specific recommendations made in these
reports nor audit actual agency implementation of the recommendations.

In order to measure the effects of the recommendations on the timeliness
of the system, we gathered information on cases closed at each stage of
Labor’s process between October 1993 and June 1996. We chose to begin
our analysis with October 1, 1993, since that would cover the impact of
changes made to the process as a result of the studies we reviewed.
Furthermore, NRC's 01G had already reported on cases through April 1993.
Specifically, we selected and analyzed the cases as follows:

16Studies we reviewed included NRC, R sment of the NRC's Program for Protecting Allegers
Against Retaliation (Washington, D.C.: NRC, Jan. 7, 1994); Department of Labor, OIG, Audit of the
Office of Administrative Appeals, Report No. 17-93-009-01-010 (Washington, D.C.: Department of
Labor, May 19, 1993); NRC, OIG, Review of NRC's Allegation Management System, 1G/31A-07
(Washington, D.C.: NRC, Apr. 3, 1992); NRC, OIG, NRC Response to Whistleblower Retaliation
Complaints, Case No. 92-01N (Washington, D.C.: NRC, July 9, 1993); NRC, OIG, Assessment of NRC’s
Process for Protecting Allegers From Harassment and Intimidation, Case 93-07N (Washington, D.C.:
NRC, Dec. 15, 1993); and NRC, OIG, Iinplementation of Recommendations to Improve NRC's Program
. for Protecting Allegers Against Retaliation, Case No. 96-01S (Washington, D.C.: NRC, Mar. 5, 1996).
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We obtained automated records from the Wage and Hour Division in
Washington, D.C., on all “whistleblower” cases closed between October 1,
1993, and February 28, 1996. We did not independently validate the
accuracy or completeness of these records. Since we could not always
determine the whistleblower laws under which discrimination complaints
were filed, we asked Labor to contact field personnel to identify the cases
filed under the ERA. We later obtained data covering a more recent
period—March 1, 1996, through June 30, 1996. We also obtained data on 11
ERA cases investigated by 0sHA investigators in a pilot project during this
period.

We obtained a listing of all Era cases that had received a recommended
order between October 1, 1993, and June 30, 1996. We reviewed the
timeliness and outcomes of these cases using information posted by the
Office of Administrative Law Judges on the World Wide Web.

We compiled a listing of all cases that had received a Secretary of Labor
decision by using information provided by Labor and NR¢C for the same
period.

In addition, we discussed with numerous knowledgeable individuals issues
concerning protection of nuclear power industry employees who have
raised safety concerns. We spoke with Labor and Nrc officials both in
headquarters and in the field who had responsibilities relevant to the
discrimination complaint process. To obtain the perspective of employees
and licensees, we visited two nuclear power plants and, at those facilities
and elsewhere, spoke with (1) 10 nuclear industry employees who had
filed discrimination complaints with Labor, NRC, or both, including
members of the National Nuclear Safety Network;!? (2) 8 attorneys who
have represented employees and licensees in the process; (3) officials of 3
nuclear licensees that have been the subject of numerous discrimination
complaints; and (4) officials of the Nuclear Energy Institute, a nuclear
power industry association.

We performed our work between January and December 1996 in
accordance with generally accepted government auditing standards.

"The National Nuclear Safety Network is a group of individuals concerned about the safety of nuclear
plants. Members include employees who have raised safety concerns and their attorneys, as well as
other interested parties.
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® Status of Recommendations in the NRC
Review Team Report

Recommendations
Implemented

This appendix lists the recommendations from NrC's January 7, 1994,
report, Report of the Review Team for Reassessment of the NRC’'s Program
for Protecting Allegers Against Retaliation, and the agency action taken on
each. The recommendations have been divided into three categories:
implemented, partially implemented, and not implemented. The
recommendations are identified with the same number used in the NRC
report, to allow for cross-referencing.

Recommendation II.A-1

Action

The Commission should issue a policy statement emphasizing that it is
important for licensees and their contractors to achieve and maintain a
work environment conducive to prompt, effective problem identification
and resolution, in which employees feel free to raise concerns both to
management and to NRC without fear of retaliation

A final policy statement implementing this recommendation was published
in the Federal Register on May 1, 1996.

Recommendation I1.A-2

Action

The Commission policy statement proposed in recommendation IL.A-1
should include the following:

licensees should have a means to raise issues internally outside the normal
process and

employees (including contractor employees) should be informed how to
raise concerns through the normal processes, alternative internal
processes, and directly to NRC.

The final policy statement implementing this recommendation was
published in the Federal Register on May 1, 1996.

Recommendation I1.A-3

Action

Regulations in 10 C.F.R. part 19 should be reviewed for clarity to ensure
consistency with the Commission’s employee protection regulations.

A final rule revising 10 C.F.R. part 19 was issued in February 1996.
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Recommendation II1.A4

Action

The policy statement proposed in recommendation II.A-1 should
emphasize that licensees (1) are responsible for having their contractors
maintain an environment in which contractor employees are free to raise
concerns without fear of retaliation and (2) should incorporate this
responsibility into applicable contract language.

The final policy statement implementing this recommendation was
published in the Federal Register on May 1, 1996.

Recommendation I1.B-1

Action

NRC should incorporate consideration of the licensee environment for
problem identification and resolution, including raising concerns, into the
Systematic Assessment of Licensee Performance process.

The final revised Management Directive 8.6, which was issued on

January 27, 1995, includes consideration of the work environment in the
Systematic Assessment of Licensee Performance process. However, an
independent agency team that reviewed NRC actions at the Millstone plant
looked at the results of NRC inspections on work environment and reported
that NRC inspectors generally are not qualified to assess environment and
that, therefore, the results of these assessments were not reliable.

Recommendation I1.B-2

Action

NRc should develop inspection guidance for identifying problem areas in
the work place where employees may be reluctant to raise concerns or
provide information to NrC. This guidance should also address how such
information should be developed and channeled to NRC management.

NRC Inspection Procedure 40500 was revised accordingly in October 1994,

Recommendation I1.B-4

Action

Allegation follow-up sensitivity and responsiveness should be included in
performance appraisals for appropriate NRC staff and managers.

The elements and standards in NRC’s employee performance appraisals
were revised to implement this recommendation as of October 1995.

Recommendation II.B-b

NRC should place additional emphasis on periodic training for appropriate
NRC staff on the role of allegations in the regulatory process, and on the
processes for handling allegations.
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Action

Refresher training has been required annually since May 1996.

Recommendation 11.B-6

Action

NRC should develop a readable, attractive brochure for industry employees.
The brochure should clearly present a summary of the concepts, NRC
policies, and legal processes associated with raising technical and
harassment and intimidation concerns. It should also discuss the practical
meaning of employee protection, including the limitations on NrRC and
Labor actions. In addition, NrC should consider developing more active
methods of presenting this information to industry employees.

The brochure was issued in November 1996.

Recommendation II.B-7

Action

Management Directive 8.8 should include specific criteria and time frames
for initial and periodic feedback to allegers, in order to measure consistent
agency practice.

The criteria and time frames were incorporated in Management Directive
8.8 as of May 1, 1996, and audits have been conducted to ensure
compliance.

Recommendation 1I.B-9

Action

NRC should designate a full-time senior individual for centralized
coordination and oversight of all phases of allegation management as the
Agency Allegation Manager, with direct access to the Executive Director
for Operations, program office directors, and regional administrators.

The position of Agency Allegation Advisor was filled on February 6, 1995,
and the Advisor issued the first annual report on the allegation program to
the Executive Director for Operations in September 1996.

Recommendation 11.B-10

Action

All program office and regional office allegation coordinators should
participate in periodic counterpart meetings.

Three meetings have taken place, and continued annual meetings are
planned.
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Recommendation II.B-11

Action

The Agency Allegation Manager should conduct periodic audits of the
quality and consistency of review panel decisions, allegation referrals,
inspection report documentation, and allegation case files.

Two rounds of audits have been completed, and audits will be conducted
annually to implement this recommendation.

Recommendation II.B-12

Action

Criteria for referring allegations to licensees should be clarified to ensure
consistent application among review panels, program offices, and the
regions.

The criteria were clarified in Management Directive 8.8, issued May 1,
1996.

Recommendation I1.B-15

Action

NRC should periodically publish raw data on the number of technical and
harassment and intimidation allegations (for power reactor licensees, this
should be per site, per year).

A report containing these data, Office for Analysis and Evaluation of
Operational Data, Annual Report, FY 1994-95: Reactors, was issued in
July 1996.

Recommendation I11.B-16

Action

NRC should resolve any remaining policy differences between the Office of
Investigations and the Office of Nuclear Reactor Regulation on protecting
the identity of allegers (including confidentiality agreements) in inspection
and investigation activities.

Alleger protection was defined in the revised Management Directive 8.8
and in the revised NRC policy statement of May 1996, which implemented
the recommendation.

Recommendation I1.B-17

Action

Regional offices should provide toll-free 800 numbers for individuals to
use in making allegations.

A toll-free number was activated on October 1, 1995.
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Recommendation II.C-1

Action

The Commission should support current consideration within Labor to
transfer section 211 implementation from the Wage and Hour Division to
OSHA.

The order to transfer section 211 cases to OSHA was signed by the
Secretary of Labor in December 1996 for implementation on February 3,
1997; NrC supported this change.

Recommendation I1.C-3

Action

NRC should recommend to the Secretary of Labor that adjudicatory
decisions under section 211 be published in a national reporting or
computer-based system.

Office of Administrative Law Judges (0ALJ) and Secretary of Labor
decisions are now available or the World Wide Web.

Recommendation I1.C4

Action

NRC should take a more active role in the Labor process. Consistent with
relevant statutes, Commission regulations, and agency resources and
priorities, NRC should normally make available information, agency
positions, and agency witnesses that may assist in completing the
adjudication record on discrimination issues. Such disclosures should be
made as part of the public record. NrC should consider filing amicus curiae
briefs, where warranted, in Labor adjudicatory proceedings.

NRC’s Executive Director for Operations issued the revised criteria for use
by the staff in October 1995. Management Directive 8.8, issued in
May 1996, contains revised guidance on this issue.

Recommendation I1.C-5

Action

NRC should designate the Agency Allegation Manager as the focal point to
assist people in requesting NRC information, positions, or witnesses
relevant to Labor litigation under section 211 (or state court litigation
concerning wrongful discharge issues). Information on this process, and
on how to contact the NrC focal point, should be included in the brochure
for industry employees (see recommendation I1.B-6).

This responsibility was given to the Agency Allegation Advisor through
Management Directive 8.8 as of May 1996.
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Recommendation II.C-7

Action

NRC should revise the criteria for prioritizing NrC investigations involving
discrimination. The following criteria should be considered for assigning a
high investigation priority: (1) allegations of discrimination as a result of
providing information directly to the NRC; (2) allegations of discrimination
caused by a manager above first-line supervisor {consistent with current
Enforcement Policy classification of severity level I or I violations);

(3) allegations of discrimination where a history of findings of
discrimination (by Labor or NRC) or settlements suggests a programmatic
rather than an isolated issue; and (4) allegations of discrimination that
appear particularly blatant or egregious.

Managerment Directive 8.8, issued in May 1996, implemented this
recommendation.

Recommendation II.C-8

Action

NRC investigators should continue to interface with Labor to minimize
duplication of effort on paralle] investigations. Where NRC is conducting
parallel investigations with Labor, Office of Investigations procedures
should provide that its investigators contact Labor on a case-by-case basis
to share information and minimize duplication of effort. Labor's process
should be monitored to determine if NRC investigations should be
conducted or continued, or priorities changed. In that regard, settlements
should be given special consideration.

This recommendation was implemented through the Investigation
Procedure Manual, section 3.2.2.10.1.

Recommendation II.C-9

Action

When an individual who has not yet filed with Labor brings a harassment
and intimidation allegation to NRC, NRC should inform the person (1) that a
full-scale investigation will not necessarily be conducted; (2) that Labor
and not NrC provides the process for obtaining restitution; and (3) of the
method for filing a complaint with Labor. If, after the Allegation Review
Board review, the Office of Investigations determines that an investigation
will not be conducted, the individual should be so informed.

Guidance in Management Directive 8.8, as of May 1996, implemented this
recommmendation.

Recommendation II.C-10

The Office of Investigations should discuss cases involving section 211
issues with the Department of Justice as early as appropriate so that a
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Action

prompt Justice declination, if warranted, can allow information acquired
by the Office of Investigations to be used in the Labor process.

The Investigation Procedure Manual, section 8.2.3, implemented this
recommendation.

Recommendation I1.C-11

Action

The implementation of the Memorandum of Understanding with the
Tennessee Valley Authority (TvA) Inspector General should be
reconsidered following the completion of the ongoing review.

The Memorandum of Understanding with TvA was terminated on
August 30, 1994.

Recommendation I1.D-1

Action

For cases that are appealed and result in Labor administrative law judge
(aL)) adjudication, NrC should continue the current practice of initiating
the enforcement process following a finding of discrimination by the ALJ.
However, the licensee should be required to provide the normal response
required by 10 C.F.R. 2.201.

This recommendation was implemented through a revision to the
Enforcement Policy on December 31, 1994.

Recommendation II.D-2

Action

Additional severity level II examples should be added to the Enforcement
Policy to address hostile work environments and discrimination in cases
where the protected activity involved providing information of high safety
significance. The policy should recognize restrictive agreements and
threats of discrimination as examples of violations at least at a severity
level III. It should also provide that less significant violations involving
discrimination issues be categorized at a severity level IV.

This recommendation was implemented through a revision to the
Enforcement Policy on December 31, 1994.

Recommendation I1.D-5

The Enforcement Policy should be changed, for civil penalty cases
involving discrimination violations, to normally allow mitigation only for
corrective action. Mitigation for corrective action should be warranted
only when it includes both broad remedial action as well as restitution to
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Action

address the potential chilling effect. Mitigation or escalation for correction
should consider the timing of the corrective action.

A final revision of the Enforcement Policy in November 1994 implemented
this recommendation.

Recommendation II.D-6

Action

For violations involving discrimination issues not within the criteria for a
high priority investigation (see recommendation II.C-7) citations should
not normally be issued nor NRC investigations conducted if

(1) discrimination, without a complaint being filed with Labor or an
allegation made to NRC, is identified by the licensee and corrective action
is taken to remedy the situation or (2) after a complaint is filed with Labor,
the matter is settled before an evidentiary hearing begins, provided the
licensee posts a notice that (a) a discrimination complaint was made, (b) 2
settlement occurred, and (c) if Labor’s investigation found discrimination,
remedial action has been taken to reemphasize the importance of the need
to be able to raise concerns without fear of retaliation.

The Enforcement Policy was revised on November 28, 1994, to implement
this recommendation.

Recommendation II.D-7

Action

In taking enforcement actions involving discrimination, use of the
deliberate misconduct rule for enforcement action against the responsible
individual should be considered.

This recommendation was implemented through a revision to the
Enforcement Policy on December 31, 1994.

Recommendation I1.LE-1

Action

Regional administrators and office directors should respond to credible
reports of reasonable fears of retaliation, when the individual is willing to
be identified, by holding documented meetings or issuing letters to notify
senior licensee management that NrcC (1) has received information that an
individual is concerned that retaliation may occur for engaging in
protected activities; (2) will monitor actions taken against this individual;
and (3) will consider enforcement action if discrimination occurs,
including applying the wrongdoer rule.

This recommendation was implemented through guidance in Management
Directive 8.8 issued in May 1996.
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Recommendation I1.E-2

Action

Before contacting a licensee as proposed in recommendation II.E-1, NrRC
should (1) contact the individual to determine whether he or she objects
to disclosure of his or her identity and (2) explain to the individual the
provisions of section 211 and the Labor process (e.g., that it is Labor and
not NrC that provides restitution.)

This recommendation was implemented through guidance in Management
Directive 8.8 issued in May 1996.

Recommendation I1.E-3

The Commission should include in its policy statement (as proposed in
recommendation ILA-1) expectations for licensees’ handling of complaints
of discrimination as follows: (1) Senior management of licensees should
become directly involved in allegations of discrimination. (2) Power
reactor licensees and large fuel cycle facilities should be encouraged to
adopt internal policies providing a holding period for their employees and
contractors’ employees that would maintain or restore pay and benefits
when the licensee has been notified by an employee that, in the
employee’s views, discrimination has occurred. This voluntary holding
period would allow the licensee to investigate the matter, reconsider the
facts, negotiate with the employee, and inform the employee of the final
decision. After the employee has been notified of the licensee’s final
decision, the holding period should continue for an additional 2 weeks to
allow a reasonable time for the employee to file a complaint with Labor. If
the employee files within that time, the licensee should continue the
holding period until the Labor finding is made on the basis of an
investigation. If the employee does not file with Labor within this 2-week
period, then the holding period would terminate. (Notwithstanding this
limitation on the filing of a complaint with Labor to preserve the holding
period, the employee clearly would retain the legal right to file a complaint
with Labor within 180 days of the alleged discrimination). The holding
period should continue should the licensee appeal an adverse Labor
investigative finding. NrRC would not consider the licensee’s use of a
holding period to be discrimination even if the person is not restored to his
or her former position, provided that the employee agrees to the
conditions of the holding period and that pay and benefits are maintained.
(3) Should it be determined that discrimination did occur, the licensee’s
handling of the matter (including the extent of its investigation, its effort
to minimize the chilling effect, and the promptness of providing restitution
to the individual) would be considered in any associated enforcement
action. While not adopting a holding period would not be considered an
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Action

escalation factor, use of a holding period would be considered a mitigating
factor in any sanction.

An NRc policy statement published in May 1996 implemented this
recommendation.

Recommendation I.LE4

Action

In appropriate cases, the Executive Director for Operations (or other
senior NRC management) should notify the licensee’s senior management
by letter, noting that NrC has not taken a position on the merits of the
allegation but emphasizing the importance NRC places on a
quality-conscious environment where people believe they are free to raise
concerns, and the potential for adverse impact on this environment if the
allegation is not appropriately resolved; requesting the personal
invelvement of senior licensee management in the matter to ensure that
the employment action taken was not prompted by the employee’s
involvement in protected activity, and to consider whether action is
needed to address the potential for a chilling effect; requiring a full report
of the actions that senior licensee management took on this request within
45 days; and noting that the licensee’s decision to adopt a holding period
will be considered as a mitigating factor in any enforcement decision
should discrimination be determined to have occurred.

In such cases, prior to issuing the letter the employee should be notified
that (a) Labor and not NRC provides restitution and (b) NrC will be sending
a letter revealing the person’s identity to the licensee, requiring an
explanation from the company and requesting a holding period in
accordance with the Commission’s policy statement.

NRC’s policy statement and the revision of Management Directive 8.8 in
May 1996 implemented this recommendation. Regarding the 45-day time
limit of this recommendation, although NRC has not established this
requirement in the Management Directive, an official told us the agency
does, in fact, give licensees a time limit within which they must reply.

Recommendation IL.E-6

Action

A second investigative finding of discrimination within an 18-month period
should normally result in a meeting between the licensee’s senior
management and the NRC Regional Administrator.

The Enforcement Manual was revised on December 31, 1994, to include
this wording.
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Recommendation ILE-7

Action

Recommendations
Partially Implemented

If more than two investigative findings of discrimination occur within an
18-month period, NRC should eonsider stronger action, including issuing a
Demand for Information.

The Enforcement Manual was revised on December 31, 1994, to include
this wording.

Recommendation II.B-8

Action

NRC should develop a standard form to be included with alleger close-out
correspondence to solicit feedback on NRC's handling of a given concern.

NRc developed a feedback form that it sent to a sample of allegers in
December 1995, and it plans to send the form again to another sample in
1997. After that survey, the agency will decide whether to provide
feedback forms routinely with close-out correspondence.

Recommendation II.B-13

Action

NRC should revise the Allegation Management System to be able to trend
and monitor an allegation from receipt to the completion of agency action.

On November 1, 1996, NrC installed a revised Allegation Management
System in the regional offices. The system is not yet linked to the Office of
Investigations and Office of Enforcement information systems, but NrRC
plans to do this. Because the system was so recently installed and is not
fully linked, monitoring trends through the new system has not yet begun.

Recommendation I1.B-14

Action

Using the Allegation Management System, NRc should monitor both
harassment and intimidation and technical allegations to discern trends or
sudden increases that might justify its questioning the licensee as to the
root causes of such changes and trends. This effort should include
monitoring contractor allegations—both those arising at a specific
licensee and those against a particular contractor across the country.

As described for recommendation I1.B-13, the system was just recently

installed, and more time needs to pass before trends can be tracked using
the new system.
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Recommendation I1.C-2

Action

The Commission should support legislation to amend section 211 as
follows: (1) revising the statute to provide 120 days from the filing of the
complaint to conduct the Labor investigation, 30 days from the
investigation finding to request a hearing, 240 additional days to issue an
ALJ decision, and 90 days for the Secretary of Labor to issue a final
decision, thus allowing a total of 480 days from when the complaint is filed
to complete the process; (2) revising the statute to provide that
reinstatement decisions be immediately effective following a Labor finding
based on an administrative investigation; (3) revising the statute to provide
that Labor defend its findings of discrimination and ordered relief in the
adjudicatory process if its orders are contested by the employer (this
would not preclude the complainant from also being a party in the
proceeding).

Legislation has been drafted by NrC and submitted for Labor’s review and
approval before submission to the Congress for (1) and (2). The
recommendation on Labor’s defense of allegers at the ALJ hearing (3) is
awaiting the Secretary’s signature, but implementation would be selective,
depending on resource availability.

Recommendation I1.C-6

Action

NRC should work with Labor to establish a shared database to track Labor
cases.

This action was delayed pending the transfer of section 211 duties from
the Wage and Hour Division to 0SHA. The transfer took place on
February 3, 1997, and NRC and OSHA are currently discussing how to
implement this recommendation.

Recommendation I1.E-5

Action

NRC should usually issue a chilling effect letter if a licensee contests a
Labor area office finding of discrimination and a holding period is not
adopted. A letter would not be needed if section 211 is amended to provide
for reinstatement following a Labor administrative finding of
discrimination. When a chilling effect letter is issued, appropriate
follow-up action should be taken. (See recommendations II.E-3 and I1.C-2.)

A revision to the Enforcement Manual on December 31, 1994, requires that
NRC assign an enforcement number to each chilling effect letter sent.
Systematic tracking by NrC has been started, but guidance for follow-up
actions and monitoring of trends in plants has not been issued.
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Recommendation I1.LE-8

Action

Recommendations
Not Implemented

NRC should consider action when there is a trend in settlements without
findings of discrimination.

The Enforcement Manual was revised on December 31, 1994, to implement
this recommendation.

Recommendation II.B-3

Action

NRC should develop a survey instrument to independently and credibly
assess a licensee’s environment for raising concerns.

This recommendation will not be implemented, according to NRC’s Annual
Report on the Allegations Program, September 1996, because of
disagreement among NRC staff about its effectiveness. A current staff
proposal, however, contains actions to partially implement the
recommendation.

Recommendation II.D-3

Action

The Commission should seek an amendment to section 234 of the Atomic
Energy Act of 1954 to provide for a civil penalty of up to $500,000 per day
for each violation. If this provision is enacted, the Enforcement Policy
should be amended to provide that this increased authority should usually
be used only for willful violations, including those involving
discrimination.

This recommendation will not be implemented because NRC believes that
increasing incentives for strong self-monitoring and corrective action
programs would be better accomplished by revising the overall civil
penalty assessment process than by raising civil penalty amounts.

Recommendation II.D4

Pending an amendment to section 234 of the Atomic Energy Act, the
flexibility in the enforcement policy should be changed to provide that the
base penalty for willful violations involving discrimination, regardless of
severity level, should be the amount currently specified for a severity level
I violation.
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Action

This recommendation will not be implemented because NRC believes that
increasing incentives for strong self-monitoring and corrective action
programs would be better accomplished by revising the overall civil
penalty assessment process than by raising civil penalty amounts.

Recommendation II.E-4(3)

Action

The Executive Director for Operations or another senior official at NrRC
should request, in appropriate cases, that the licensee place an employee
in a holding period as described in the Commission’s policy statement (see
recommendation II.E-3).

This part of recommendation II.E4 will not be implemented, according to
NRC’s Annual Report on the Allegations Program, September 1996;
however, a staff proposal is being considered that would implement it.
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Recommendation

This appendix contains the recommendations and their implementation
status from the Labor 01G’s May 1993 report, Audit of the Office of
Administrative Appeals.

The Director of the Office of Administrative Appeals (0aA) should conduct
an immediate review of cases pending in 0aA to resolve the issues that
have prevented these cases from being completed and bring these cases to
completion as quickly as possible.

Action

Recommendation

0AA has cleared the backlog of cases, thus implementing this
recommendation.

The Director of 0aa should establish timeliness standards for 0aa’s case
processing and the issuance of decisions, which will meet the
requirements of due process, the intent of the Administrative Procedures
Act, and customer service expectations of the Secretary.

Action

Recommendation

Action on this recommendation is pending. The Director is currently
involved in discussions to obtain agreement on timeliness standards.

The Director of 0AA should develop and implement management
information systems to include case management and time distribution
data.

Action

Recommendation

The agency has developed and implemented a management information
system for cases.

The Director of 0aA should conduct analysis to identify operation changes
and resource requirements necessary to achieve and maintain compliance
with the newly established case processing standards and present that
information in 0AA’s planning and budgeting documents.

8Report No. 17-93-009-01-010 (Washington, D.C.: Department of Labor, May 19, 1993). As previously
mentioned, the Office of Administrative Appeals function is now performed by the Administrative
Review Board in the Department of Labor.
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Action Action is pending. Because timeliness standards have not been
established, resource needs cannot be evaluated.
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® Comments From the Nuclear Regulatory
Commission and Our Evaluation

Note: GAO comments
supplementing those in the
report text appear at the
end of this appendix.

UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 205550001

February 21, 1997

Carlotta C. Joyner
Director, Education and
Employment Issues
General Accounting Office
Washington, D.C. 20548

Dear Ms. Joyner:
Thank you for the opportunity to review the draft of your proposed

‘ report, Nuclear Employee Safety Concerns: Allegation System Offers Better
Protection, but ortant Issues Remain. OQOur comments on the report are

enclosed. Overall. we believe the report presents an accurate description of
the process for handling discrimination complaints and the NRC's efforts to
improve in this area.

Sincerely.

%O/ /
T atlan

Executfi¥e Director
for rations

Enclosure:
As stated
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Now on p. 2.

See comment 1.

Now on p. 3.

See comment 1.

Now on p. 4,

See comment 1.

Now on p. 10.

See comment 2.

Now on p. 11.

See comment 2.

Nowon p. 12.

See comment 1.

Now on p. 12.

See comment 1.

NRC Comments On GAD Report GAD/HEHS-97-51
NUCLEAR EMPLOYEE SAFETY CONCERNS:

Allegation System Offers Better Pr ion t rtant Issues Remain

In the first paragraph of page 3, the report states that, "After the
review panel and the NRC's Office of Investigations complete initial
inquiries, the Investigations staff decide whether they will complete a
full investigation.”

The decision of whether to conduct a full investigation is made by the
NRC Office of Investigations in coordination with the regional
administrators. The decision is based on the priority assigned to a
particular investigation and the investigatory workload in a region.
Full investigations are performed for almost all high priority
investigations and a majority of the normal priority investigations.

In the second paragraph on page 3, the report in discussing the DOL
process refers to investigations by QSHA. The full transfer to OSHA
only occurred February 3. 1997, and therefore it may be appropriate to
add a footnote to the statement that recognizes that Wage & Hour
conducted the investigations in the period covered by the report.

In the second paragraph of page 4, the report states. “In addition, NRC
aﬂd Labor: have yet to act on recommendations reguiring statutory
changes.

The sentence implies that no action has been taken on the statutory
changes. This is not correct. The NRC has drafted legislative changes
and submitted them to DOL for review. The changes will be submitted to
the Congress after NRC and DOL reach agreement on the proposal.

On the second line on page 1 of Figure 1, the decision block that reads.
“NRC-0SHA Decision,” should be revised to read. “0SHA Decision.” The
NRC is not involved in OSHA's decision-making process.

On the top Tine on page 2 of Figure 1, the flow chart is missing a
decision block between the “NRC-OI Investigation™ block and the “NRC-OE
Decision on Enforcement Action.” There should be a block for the
results of the Ol investigation. i.e.. whether OI substantiated the
allegation. If OI does not substantiate that discrimination occurred.
there is no enforcement to be taken. Additionally. the chart does not
reflect that when discrimination is found to have occurred, the finding
is referred for review by the Department of Justice (DOJ). NRC
coordinates its civil enforcement action with DQJ.

The staff’'s comment concerning decisions on full investigations in 1.
above applies to the third line of the third paragraph on page 11.

In the fifth Tine of the third ?aragraph on page 11, a footnote should
be added following, ~... a final decision from Labor,..." that points
out that, "pursuant to Section 211(c)(2) of the Energy Reorganization
Act, final decisions by the ARB are not subject to judicial review in
any other proceeding.”
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Now on p. 13 8. In the paragraph on p. 12, it is stated that "Civil penalties will
S : {3 normally be imposed for Severity Leve} I and II violations." Because of
ee comment s. the nature of discrimination violations (usually considered to be
willful, usually identified by the DOL or NRC and not by the licensee)
and the treatment of discrimination under the NRC Enforcement Policy,
even Severity Level III violations frequently result in civil penalties.
It is suggested that the quoted sentence be modified to read: "Civil
penalties will normally be imposed for Severity Level I and II
violations and. under NRC's Enforcement Policy. are frequently imposed
for Severity Level III violations involving discrimination.”

Now on pp. 13-14. 9. In the Tast 1ine on page 13 and the first 1ine on page 14. the report
states, “These actions give NRC a focal point for gathering and
publishing information on how the allegations process is working in NRC
and enable it to recognize problems as they occur.”

while the actions do provide a focal point for gathering and analyzing

See comment 1. the information. the information will in a1l likelihood lag the actual

problem and therefore any recognition of the problems will be after the
problems have occurred.

10.  The second paragraph on page 14 states, “ 1n an effort to increase NRC's
Now on p. 14. involvement in the allegations process, the January 1994 study
recommended that NRC revise the criteria for discrimination complaints
that are to be investigated and to expand the mumber of investigations.
Previously, NRC investigated few discrimination complaints and usually
waited for the Labor Secretary’s final decision.”

See comment 1. Actually, the NRC increased investigations of discrimination cases in
October 1993. At that time, the Office of Investigations decided to
investigate discrimination complaints independent of DOL. This resulted
in an increase in investigations of discrimination complaints prior to
revision of the priority assigned to discrimination complaints in
October 1995.

Now footnote 10. 11. Footnote B on page 16 does not recognize that the NRC may take
enforcement action based on an OI investigation prior to a final DOL
finding. We recommend that the third sentence of the footnote be
See comment 1 revised to read, “However. if the ALJ does not decide in favor of the

) complzinant, but the ARB ultimately does find discrimination, in the
absence of an NRC finding of discrimination based on an O]
investigation, the NRC has no reason to take enforcement action until
the ARB's decision has been issued.”

Now on p. 17.
P 12. In the first full paragraph on page 17, the report discusses the draft
Se m t1 legislative changes to amend the law to establish realistic timeliness
€ comment 1. standards for the entire DOL process. However, the paragraﬁh does not
discuss the rational for the proposal. We recommend that the following
sentence be added following ~...a final Secretary’s decision..” “The

intent in proposing more realistic timeliness standards is that there is
more incentive to try to meet standards when they are achievable than
standards that normally can not be met.”
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Now on p. 22. 13.  On page 19. the first paragraph discusses both the DOL and NRC processes
for handling discrimination complaints. After reading the paragraph,
See comment 1. one could infer that NRC's monitoring of discrimination complaints will

influence DOL's timeliness in processing complaints. We believe this
creates a misperception of NRC's ability to influence the DOL process.
We recommend that the last two sentences of the first paragraph be moved
to the end on the second paragraph.

Now on p. 22. 14. In the second ?aragraph on page 19. the report states that the NRC has
See comment 1. started to implement the new Allegation Management System in the
regions. The system has also been implemented in the two headquarters
offices with direct regulatory oversight. The system is available to
all NRC offices.

Now on p. 22. 15. In the fifth 1ine of the last paragraph on page 19, the report states,
“In addition, of the 217 cases for which the Secretary of Labor had made
a final determination, 22 had no final Secretary of Labor decision
recorded in NRC records and files.”

We agree it is important to receive the decisions in a timely manner.
See comment 1. However, one could infer from the language in the report that the NRC
would have taken an enforcement action in each of these cases had we
received the decisions. Based on the information provided us by GAO
during the audit, the 22 cases noted in the report did not result in
decisions that discrimination occurred. We have contacted DOL and
requested copies of the Secretary decisions to update our files.

Now on p. 22. 16. In the last sentence on page 19. the report states. “This is significant
because, since NRC's policy is to delay final enforcement action on
complaints until notified that the Secretary had made a final
determination, the 5-year 1imit on civil penalties could be exceeded.”
This may lead the reader to believe that the NRC has not taken an
action, which may be incorrect. Also, the NRC's policy is to initiate
enforcement action after a finding by DOL's ALJ of discrimination. In
such cases, the statute of limitations for NRC action.is not exceeded
even if the Secretary’s final decision is issued more than 5 years after
the discriminatory act.

Therefore, we recommend that the sentence be revised to read, “This is

See comment 1. significant since NRC’s policy is to hold open its enforcement action on
complaints until notified that the Secretary has made a final
determination.”

Now on p. 22.

17.  We recommend that the second sentence of the first paragraph on page 20
See comment 4. be revised to read, "Because DOL does not systematically notify NRC of
settlements, NRC currently has ....”
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Now on p. 25.

See comment 1.

Now on p. 26.

See comment 5.

Now on p. 26.

See comment 1.

Now on p. 28.

See comment 1.

Now on p. 42,

See comment 1.

Now on p. 44,

See comment 1.

Now on p. 48.

See comment 1.

Now on p. 48.

See comment 1.

See comment 6.

18.

19.

20.

21.

22.

23.

24.

25,

26.

4

In the fourth sentence of the third paragraph on page 23. the report
states, “However, a May 1, 1996, policy statement on licensee's
responsibilities for maintaining a good working environment ...." The
phrase used in the policy statement was “safety conscious work
environment.”

In the fifth sentence of the second paragraph on page 24, we recommend
that you add a footnote following, “This study, ...." that notes that
the study referred to is NUREG 1525.

In Footnote 12 on page 25, we recommend that you change "Enforcement
Manual" to "Enforcement Policy™ and add (NUREG 1600) following “...
Enforcement Policy (NUREG 1600)" at the end of the last sentence.

On page 26, last paragraph, the report states that, “Although this
revised tracking system was recommended over 3 years ago and NRC has not
begun its 1'rrlglementat1'on ...” (emphasis added). The NRC implemented the
revised tracking system in the four regions and in headquarters on
November 1, 1996.

On page 42, we recommend that the action associated with Recommendation
I1.C-4 be revised to read, "The NRC's Executive Director for Operations
issued the revised criteria for use by the staff in October 1995.
Hana%ement Directive 8.8, issued May 1996, included the revised guidance
on this issue.”

On pages 46 and 47, the Action descriptions for Recommendations II.D-2,
11.D.-5, and I1.D-6 should refer to the November 1994 revision to the
Enforcement “Policy” r;ther than revisions to the Enforcement “Manual”.

On page 53, the report provides the status of Recommendation II.B-14 as
follows: “... the system has just recently been installed. and more time
needs to pass before trends can be tracked.” While it is true that the
new system was recently installed. the status provided ignores the fact
that the NRC staff has been tracking allegations using the existing AMS.
The Agency Allegation Advisor’s annual report. issued October 1996.
clearly indicates that the staff is currently tracking and trending
allegations.

On page 54. the Action description for Recommendation II1.C-2 should
state that the NRC has drafted the legislative changes discussed in
Items (1) and (2) and forwarded them to DOL for review.

A few minor typographical corrections are noted in the following
marked-up pages of the draft GAO report.
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The following are GAO’s comments on the Nuclear Regulatory
Commission’s letter dated February 21, 1997.

GAO Comments 1. Wording revised.
2. Figure revised as suggested.

3. Discussion of when civil penalties are imposed was deleted from this
section.

4. Comment not incorporated. According to Labor procedures, NrC is
supposed to receive copies of settlement agreements. We did not obtain
evidence on whether these procedures were followed.

5. Incorporated as footnote 14.

6. Corrections made.
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U.S. Department of Labor Administrative Review Board

200 Constitution Avenue, N.W.
Washington, D.C. 20210

February 20, 1997

Carlotta C. Joyner, Director

Education and Employment Issues

Health, Education and Human Services Division
General Accounting Office

1 Massachusetts Avenue, N.W.

Suite 650

Washington, D.C. 20548

Dear Director Joyner:

Our office -- the Administrative Review Board, United States Departinent of Labor
(DOL) - has received and reviewed the General Accounting Office’s Draft Report to
Congressional Committees, Nuclear Employee Safety Concerns: Allegation System Offers
Better Protection, but Important Issues Remain. We make the following two comments
regarding aspects of the Draft Report which concern our function in the resolution of
DOL “whistle blower” cases filed under the Energy Reorganization Act.

1) DOL’s Inspector General recommended that the Administrative
Review Board establish “reasonable, reliable and fair performance
standards™ for the processing of final decisions, but recognized that the
establishment of such standards is not possible at this time due to the
absence of recorded case processing experience. The Inspector General
recommended that such information could be gathered for future
implementation of performance standards by keeping track of the date an
attorney commences work on a particular case (to document the actual time
each type of case requires to complete). We are currently working with
union officials to overcome the concern that tracking such information
would constitute an attorney time-keeping requirement. We expect to
resolve this union concern and begin keeping track of when an attorney
commences work on a particular case within the next sixty days;

2) The suggested timeliness standard of ninety days for the
Administrative Review Board to issue final decisions in Energy

Page 60 GAO/HEHS-87-51 Nuclear Employee Safety Concerns



Appendix V
Comments From the Administrative Review
Board, Department of Labor

Reorganization Act “whistleblower™ cases is not realistic. The problem is
not just a lack of resources. Our standard briefing schedule gives the
parties seventy-five days to file all the briefs (thirty days for the initial
brief, thirty days for a response brief and fifteen days for a reply brief). In
most cases an extension is requested by at least one of the parties.
Therefore, unless we severely restrict the parties’ ability to properly brief
the issues presented, a ninety-day timeliness standard is unrealistic.

Thank you for the opportunity to respond to the Draft Report. If we may be of further
assistance in this project, please contact me at the above address (Room S4309) or by
telephone at (202) 219-4728.

AR i @

David A. O’Brien d? FE
Chair
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U.S. Department of Labor Office of Administrative Law Judges
800 K Sireet, N.W.
Washington, D.C. 20001-8002

Date: FEB 21 M9

To: CARLOTTA C. JGYNER
Director, Education and Employment Issues
United States General Accounting Office
Health, Education, and Human Services Division

From: JOHN M. VITTONE

Subject: GAO Draft Report:
NUCLEAR EMPLOYEE SAFETY CONCERNS

The GAO Draft Report on Nuclear Employee Safety Concerns appears to provide a fair
assessment of the NRC and DOL handling of Energy Reorganization Act whistleblower cases.
‘ The report recognizes that DOL has taken significant action recently to improve the handing of
ERA complaints, but recommends that the Secretary of Labor establish realistic timeliness
standards for processing of ERA whistleblower complaints, and coordinate with the NRC
Chairman "to ensure that NRC's Allegation Management System includes all information on the
status of cases at L.abor.”

The comments below are confined to the recommendations’ impact on the Office of
Administrative Law Judges.

I. TIMELINESS STANDARDS

The timeliness standard of 240 days for issuance of a recommended decision and order is a
reasonable benchmark. According to the GAO report OALJ takes, on average, 274 days to
render a recommended decision and order, although in individual cases, it has taken as long as
over three years. Thus, OALJ would need to shorten the hearing process to meet the time
standard, but 240 days is certainly an achievable goal.

Although 240 days is a reasonable benchmark, in designing any legislation or regulation to
implement the benchmark, several factors must be addressed:

A. The time limit must contain a mechanism for enlargement of the decision deadline in
appropriate circumstances.

The time for hearing and recommended decision in a whistleblower case is dictated more
by the schedule and desires of the parties than the schedule of the ALJ. Where parties
need more time for trial preparation, a rigid time limit would not serve the interests of
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employee protection. Several examples of appropriate delays in the hearing process are:

1. The parties’ election to use a settlement judge. Where good faith efforts are being
made in a settlement judge proceeding, such a process should be encouraged, and the
time frame for hearing and recommended decision should be tolled.

2. Mental or physical disability of the complainant or an important witness. Where a
complainant is mentally or physically incapable of proceeding to hearing, a
reasonable enlargement of the time limit is warranted. Similarly, accommodations
may be warranted if an important witness is incapacitated.

3. Complex litigafion. Where the matter involves complex litigation, such as multi-
complainant cases, additional time may be necessary to provide an adequate hearing.

. Recognition that existing caselaw conflicts with a strict time limit on discovery and
hearing.

In order to achieve a timeliness standard for hearing and issuance of a recommendcd
decision, an ALJ undoubtedly would be required to set strict deadlines for completion of
discovery, and may need to control the volume of evidence and witnesses presented at the
hearing.

Such judicial control of the hearing process, however, conflicts with decisions of the
Administrative Review Board, such as Timmons v. Mattingly Testing Services, 95-ERA-
40 (ARB June 21, 1996), in which the Board indicates that an ALJ errs in limiting
discovery or the length of a hearing in order to comply with statutory or regulatory time
limnitations, and Seater v. Southern California Edison Co., 95-ERA-13 (ARB Sept. 27,
1996), in which the Board found that an ALJ could not limit the receipt of evidence based
on the "undue delay, waste of time, or needless presentation of cumulative evidence"
standard of the OALJ Rules of Practice at 29 C.F.R. § 18.403, but rather could only limit
"unduly repetitious” evidence pursuant to the whistleblower regulation at 29 C.F.R. §
24.5(c)(1). ’

We recognize that the Board's rulings in Zimmons and Seater are based on the principle
that employee discrimination cases are often difficult to prove, therefore requiring an
opportunity for extensive discovery, and hinging, perhaps, on the cumulative effect of
circumstantial evidence rather than direct evidence of discrimination. If, however, an
equally important principle is achieving a reasonable timeliness standard, the Timmons
and Seater rulings must be modified by statute or regulation to provide more discretion to
the presiding ALJ to control discovery and admission of evidence.

22-
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C. Adequate staff fo meet proposed time constraints.

Timeliness standards are only reasonable if the responsible agency has adequate staff.
Whistleblower hearings often involve complex legal issues, difficult discovery and
evidentiary issues, and parties with a great deal of personal animosity. They require
intense involvement by the presiding ALJ through several months of discovery and days
or weeks of hearings. Thus, OALJ would need to add ALJs and attorney-advisors in
order to reduce the time it takes to complete a hearing and issue a recommended decision.

II. INFORMATION SHARING

OALJ has long had a computerized case tracking system that encompasses all program areas
adjudicated by this office. Each case type is easily identified by the Docket Number. Thus, we
have been able to track case development with precision in any case area for many years.

The integrity of the case tracking system would be jeopardized if whistleblower cases were
removed from this system, and OALJ would be opposed to setting up a different system for this
one case type. We would be willing, however, to work with OSHA, the ARB, and the NRC on
exchange of information.

1 note that OALJ has long directed ALJs to serve the NRC in ERA whistleblower cases.
Recommended decisions relating to settlements are also served on the NRC, and all ALJ and
ARB decisions are available on the OALJ Home Page on the World Wide Web. Thus, I am not
quite certain why the NRC has difficultly tracking the progress of DOL adjudications.
Moreover, I am not aware of any requests by NRC for access to additional information or to
participate in the adjudicatory process at the ALJ level. 1f OALJ can assist the NRC i its
monitoring program, we will be willing to provide the NRC with any information from our case
tracking system that it may need.

IMVias

Page 64 GAO/HEHS-97-51 Nuclear Employee Safety Concerns




Appendix VII

Comments From the Employment Standards
Administration, Department of Labor, and
Our Evaluation

Note: GAO comments
supplementing those in the
report text appear at the

end of this appendix. U.S. Depariment of Labor O ——
Tmvloyirent Sandards
waskinola 13C 20216
FEB 2T 1997

Ms. Carlotta C. Joyner

Director, Education and
Employment Issues

U.S. General Accounting Office

Washington, D.C. 20548

Dear Ms. Joyner:

This is in reply to your letter to the Acting Secretary of Labor requesting
comments on the GAO report entitled Nuclear Em

Allegation System Offers Better Protection, but | rtant Issues Remain.
The enclosed comments are the concerns of the Employment Standards
Administration.

The Department appreciates the opportunity to provide comments on this report,

Sincerely,

L —

Bemard E. Anderson

Enclosure
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Now on p. 1.

See comment 1.

Now on p. 3.

See comment 2.

Now on p. 3.

See comment 1.

Now on p. 4.

See comment 1.

Now on p. 3.

See comment 1.

Comments of the Employment Standards Administration

On page 1, the first sentence of the second paragraph states that “Federal laws
prohibit retaliation by power plant operators (licensees)....” The employes
protection provisions of the Energy Reorganization Act provide that "No
employer, including a Commission licensee, an applicant for a Commission
license, or a contractor or a subcontractor of a Commission licensee or
applicant” may discharge or discriminate against an employee. Thus, the
protections are applicable to all employers, not just licensees.

The first line on page four states that “employees were concerned about it taking
years for Labor to complete action on discrimination complaints.” This statement
is made before the process of filing a complaint, a possible review by an
administrative law judge, and review by the Secretary of Labor, is outlined. We
suggest outlining the process at this point so that a reader unfamiliar with the
process will understand that there may be several distinct actions involved.

Beginning in line ten of paragraph one on page four, the report indicates that the
purpose for the reassignment of responsibilities between the Occupations Safety
and Health Administration (OSHA) and the Wage and Hour Division (WHD) was
“to improve the quality and timeliness of investigations.” This is not an accurate
characterization of the primary purpose of the reassignment or of the results of
the pilot project. Prior to the reassignment, OSHA had responsibility for
employee protection or whistleblower provisions of certain laws and staff
devoted to the enforcement of these provisions. The WHD had responsibilities
for certain employee protections affecting farm workers and would be able to
make field sanitation inspections as a part of regular investigations. A pilot
project was initiated to test the proposition that the Department as a whole would
make bettar use of its resources, and therefore betler serve the public, by
consolidating these responsibilities in separate agencies. The Secretary’s
Orders making the exchange noted that the pilot project conducted in the Dallas
Region “resulted in a determination that the respective agencies would make
better use of their program expertise, and thersfore, that the Department of
Labor would more effectively and efficiently utilize its resources, by a permanent
transfer of specific enforcement activities between the Assistant Secretaries for
ESA and OSHA." It would be more accurate to characterize the exchange as
being for the purpose of better use of program expertise and effective and
efficient use of resources.

Line eight in the last paragraph on page four states “NRC and Labor have yet o
act on recommendations requiring statutory changes.” We beliave this shouid
read "regulatory changes.”

The footnote on page six provides the first detail on the exchange of
responsibilities between OSHA and WHD. We suggest that this information
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be provided earlier and in the body of the report rather than in a footnote so
that readers unfamiliar with the exchange will not be confused by the references
made up to that point.

Now on p. 7. A statement is made in the last sentence on page eight regarding federal
reguiations allowing extensions that waive the 90-day time frame required in

the statute. There is no such provision currently in the regulations. if WHD

was unable to meet the 30-day statutory deadline, it attempted to get the parties
to agree to an extension. In all instances, WHD completed the investigative

phase as quickly as possible.

On page 15 in the third paragraph, the statement is again made regarding the
OSHA/WHD exchange being made to “improve the quality of investigations.”
Please see our eariier comments regarding this statement.

See comment 3.

Now on p. 15.
See comment 1.

The action for Recommendation IIC-6 on page 54 states that the transfer *is due
to take place February 1, 1997.° This should be changed to read that the
transfer took place effective February 3, 1997.

Now on p. 49.
See comment 1.
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GAO Comments

The following are GAO’s comments on the Assistant Secretary of Labor for
Employee Standard’s letter dated February 27, 1997.

1. Wording revised.

2. Wording unchanged. We believe that the description of the process in
the preceding paragraph adequately conveys that there may be several
actions involved at Labor.

3. Wording unchanged. Although the regulation does not specifically state
that the 90-day time frame can be waived, current procedures have the
same effect as waiving the time frame: Cases are not completed in 90 days.
We do not disagree with the Assistant Secretary’s comment that the Wage
and Hour Division completed the investigative phase as quickly as
possible.
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Larry Horinko, Assistant Director, (202) 512-7001
GAO Contacts Bob Sampson, Senior Evaluator, (202) 512-7251

Staff In addition to those named above, the following individuals made
important contributions to this report: Joan Denomme and Mary Roy
Acknowledgments gathered and analyzed essential information and drafted the report;

Elizabeth Morrison contributed extensively to development and
presentation of the report’s message; and Gary Boss and Philip Olson
provided technical advice concerning Nuclear Regulatory Commission
activities.
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