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The Honorable E lisse Walter 
Chairman 
Securities and Exchange Commission 
100 F Street, N.E. 
Washington, D.C. 20549 

January 7, 2013 

Dear Chairman Walte r, 

Enclosed please find a lette r on w hich you are copied on the subject of living w ills and Title II 
Orderly Liquidation Authority. I am sending this letter on behal f of the C redit Roundtable, a 
group of la rge bond investors. 

The Credit Roundtable (www.cred itroundtable.o rg) is a private membership grou p of large 
institutional fixed income managers including investment advisors, insmance companies, 
pension funds, a nd mutual fund firms. T he group is responsible for investing more than $3.8 
trillion of fixed income assets. It is associated with the Fixed Income Forum, a membershi p 
group of Institutional Investor, Inc. The mission of the Cred it Roundtable includes education and 
outreach, and it seeks to benefit all bond market participants though increased transparency and 
improved market efficiency and liquidity. 

Please let me know if you have any questions. 

~rds, 

Lyn Perlmuth 
Director, Fixed Income Forum 
On Behalf of the Credit Roundtable 

Institutional Investor 

225 Park Avenue South, 7'h Floor, New York, NY 10003, Tel: (212) 224-3074, Fax: (212) 224-3838 
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January 4, 20 13 

James W iga nd 
Direc tor, Office of Comp lex Financ ia l In stituti ons 
Federal Depos it Insuran ce Co rpo rat ion 

th550 17 Stree t, N .W. 
Was hin gto n, D.C. 20429 

Re: Living Wills and Title II Orderly Liquidation Authol"ity under the Dodd-Frank Wall 

Street Reform a nd Consumer Protection Act of 2010 (the " Dodd-Frank Act" ) 

Dear Mr. W iga nd : 

The Credit Ro undtab le 1 apprecia tes th e o ppo rtunit y to e ngage the Fede ral Deposit Insu ran ce 
Co rporat io n (" FDI C") a nd ot he r age ncies to seck clarit y with rega rd to living wi ll s a nd Titl e II 

Ord erl y Liquid a ti o n Auth o rity ("'OL A''). 

We are suppli ers of ba nk funding at a ll po ints in the capita l structure, fro m sec ured lendi ng to 
com mon equity . Our me mb e rs are also co unt e rparties ac ross a 'vvidc range of fi na ncial prod ucts . 
We have a n o bli gati on to our c ustomers, clients and be nefic ia ries to make so und invest ment 
decis io ns a nd cannot inves t whe n the ri sks are not co rrec tl y pri ced o r unde rstood . 

Th e prese ntati ons offe red by FD IC offic ia ls ove r the last seve ral mont hs have been he lpfu l In 
illu strat ing the OLA process; howeve r, the issues covered in these prese nt atio ns have g ive n ri se 
to a number of que sti o ns. We app rec iate you r clarifi cat ion on the fo llowi ng to pics, as we ll as an 
ex pected impl e me ntatio n timetab le. Ambigu ity in po li cy response a nd its impact to c reditors 
will increase ri sk ave rs io n durin g a period o f market stress, cont ribu te to fi nanc ial ins tab ili ty and 
redu ce th e franc hi se va lue of fina ncial instituti ons. 

1 Form ed in 200 7, The Cred it Ro undt able, organ ize d in assoc iatio n with th e Fixed Inco me 
Forum , is a group o f large inst itutional fi xed income ma nage rs includ in g investmen t adv isors, 
in surance co mpani es, pe ns io n rund s, a nd mu tua l fund firm s, responsib le fo r in vesti ng more than 
$3 .8 t rilli o n of assets. T he C redit Roundt able seeks to e nha nce in vestmen t g rade bond holde r 
protect ion and was fo rmed in res pon se to eve nts such as leve raged bu yo uts , leveraged 
reca pitali za ti ons and ot her co rpo rate actio ns that adversely affec ted th e c red it qua li ty a nd 
va luat io ns o f a sign ifica nt number o f ex isti ng investm ent g rad e bond iss ues . Its m ission incl udes 
ed uca tion, o utreac h, a nd advocacy , and it seeks to bene fit all bond marke t partic ipants thr ough 
increased tran s pare nc y a nd improved ma rket effi c iency a nd liqui dity. 
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A. 	 Living Wi lls a nd Title II 

Our unde rsta ndin g is tha t the defa ult mec ha ni sm to reso lve a failin g in stituti o n is the United 
States Bankruptcy Co d e. Howeve r, if a " sys tem ic ri sk dete rmina tio n" is made under Section 203 
of the Dodd -F rank Act , co nc ludin g, am ong ot he r things , that reso lut io n und e r the Bank ruptcy 
Code is not appropriate , the n an insti tuti on would be reso lved und er OLA. Even in that case, th e 
FD IC has indicated that th e livin g will submitted by the institution wo uld be used to inform and 
help re fine t he FDI C ' s plann ing.2 

While we suppott the c reation of li ving will s, we a re concerned tha t th e bene fit o f suc h plans 
could be limited , es pec ia ll y unde r Tit le II , if pub lic disc los ure is insuffi cien t to reduce inves tor 
and co un terparty un certainty. Whil e the ini tia l publi c d isc los ures of these pla ns are an imp ortan t 
first step in th e process, signi fica ntl y mo re deta il sho uld be disclosed, parti c ularl y wit h re ga rd to 
inte rco mpan y risk s. In the absence of more info rmati o n about th e li ving w ill s and how the 
regulators wo uld uti lize such plan s in exe rc is ing th e ir authority to reso lve an instituti on, th e re is 
a n increased lik e lih oo d that a reso luti on would be diso rderl y du e to cred ito r fli g ht. 

At a minimum , we be li eve that the FDI C sho uld disc lose its "pres umpti ve path" for reso lving a 
particular fina ncial gro up und er Title II. The presumpti ve path might be a s ing le-point-of-entry 
recapitali za ti on (" s ing le -entry rece ive rs hip" ), a more trad itio na l purchase and assu mpti o n 
tran sactio n o r so me o the r s trategy , depe ndin g o n the group' s stru cture, d eg ree of cross-bo rde r 
ope rati o ns, funding mode l and ot he r facto rs. Whil e the pres umpti ve path need not be the 

de finiti ve path , the presum ptio n should be stron g enoug h that o ur me mbe rs, host co untry 
regulators a nd the rest of the market can reaso nab ly re ly on it in orde r to es timate a nd manage 
risk a nd avoid the nee d to take va lue-d es troy ing actions. 

We 'vVou ld lik e clarit y aro und the fo ll owing: 

o 	 Has the FD !Cfound living will disclosures made to date adequate for its purposes? 
o 	 What criteria will be used to determine whether a li ving will is credib le? 

o 	 When will regulators publicly announce approval or disapproval of a financial 
institution 's living will? What are your expectations regarding.future public d isclosures? 

o 	 Will regulators compel a banking group to restructure {( they de termine that a financ ial 
inst itution 's living will is not credible? 

2 Office of Comp lex Fina ncia l Instituti ons ·'Liv ing Wil ls Ove rview", .J anua ry 25 , 20 12 : 
http ://www. fd ic.gov/abo utls rac/20 12/201 2-01-25_I ivin g-will s.pdf 
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o 	 Does the FDIC plan to disclose its presumptive path for resolving particular institutions 

under Title II or the Federal Deposit Insurance Act (' 'FDIA ")? 

o 	 How lvill.foreign branches and subsidiaries be addressed in living ll'ills? 

B. 	Title II Imp lementat ion Mecha nics 

In connection with livi ng wi ll s, it is imp o rta nt to understand unde r what ci rc umstances regu lators 
woul d invoke OLA. With o ut clear indicat io ns of whe n it wo u ld be invoked and how 
counterpa1ties and credit ors woul d be treated in a n OLA resol uti o n, market pa rtic ipants, 
part icularly short term c red itors, would q ui ckl y wit hd raw fundi ng a nd stop co nducting bus ine ss 
given a rea l o r perce ived co nce rn . 

o 	 What are the triggering events.for invoking Tit le 11? 

o 	 Please address how the regulators are coord inating the policy ji·ameworkfor invocation 

of Title 11. For example, would an institution's designation by the Financial Stability 

Oversight Co uncil as a ··grave threat " or the inability to complete a capital raise post a 

Federal Reserve stress lest be the precursor to a Title II re solution? 

The FD IC ha s ind icated that und e r the s ing le-entr y rece ive rshi p mode l, on ly a ho ld ing co mpan y 
wo uld be pl ac ed in a T itle II rece ive rship , while ope rati ons at equity solve nt subsidi aries wo uld 
conti nu e w ith ca pital from the bridge ho ld ing co m pany and liquidity fro m the O rderly 
Liquidation Fund ("ou:···). T his see ms to impl y that the s ingle ent ry receivers hip is limited to 

circumsta nces in w hich the instit utio n is in dan ge r of de faul t, su bs id iarie s a re solve nt and 
imm ed iate liqu idity needs a rc less than I 0% o f pre-fa il ure consolidated asse ts. T he C red it 
Ro undtabl e req ues ts th at the fD IC please confirm the se li mit atio ns and add ress t he fo llowi ng 
questions: 

o 	 How will subsidim y solvency he de termined? 
o 	 How will financial institutions be resolved ({ their primmy (or non primary) subsidiaries 

are not solvent? 

o 	 How will.frnancial institutions be resolved (/immediate liquidi(V needs exceed the OLF 's 

maximum/imitation of10% ofpre-failure consolidated assets ? 

C. 	Creditor Ou tcomes under Ti tle II 
.L Short-Te rm vs. Long -Term Deb t 

G iven the fD IC's pla n to fa vo r short-ter m de bt ove r lo ng-te rm debt in an OLA proceeding, it 
would be he lpfu l to re ce ive c larity o n wha t qu a lifies as short-te rm debt. Inves to rs genera ll y 
define sho rt-term debt as a ny deb t ob ligati o n w it h a rem ain in g matu rity of less than o ne year. It 

Institutional Investor 
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is important that inv estor and regulato r v iews are in sync in o rde r to avoi d invest or fl ight and 
ente rpri se valu e dest ructio n. 

o 	 What is the distinction between long- and short-term debt and is it based on original or 
remaining maturity? 

o 	 Would this defin ition of short-term debt apply only lo debt held at the top holding 
company or also include debr at intermediate holding companies and operating entities? 

o 	 How will long-term senior unsecured and short-term subordinated debt be treated? 

b 	 Pri ority o f Debt Ca pital 

In rece nt fD IC presentati o ns of the s ingle-entry rece ivers hip, it appea rs that holding compa ny 
asse ts, inc ludi ng int e rco mp a ny loa ns fro m the bank ho lding co mpa ny to a subsid iary, wou ld be 
the primar y asse ts used to inc rease the ca pital of an ··equity solve nt' ' s ub sid ia ry. Howeve r, it is 
o ur unders tandin g that in almos t all ca ses intercompan y le ndi ng is pari passu as a cont rac tua l 
matter wi th a ll no n-dep os it senio r unsec ured liab iliti es at the su bsid iary level. It is impo rtan t t ha t 
we und erstand w here eac h t ype o f debt stands in term s of its avai lability to be converted into 
eq uity in a n OLA process . 

o 	 As there would be no subsidimy insolvenGJ' p roceedings, please confirm that 
subordinated subsidicuy debt held by investors would have a priority ofclaim over senior 
interco mpany lending to a holding co mpany.fi'om an operating bank. 

o 	 What is the priority of deb t issued by intermediate hold ing companies versus operating 
en! it ies or top holding co mpanies under 0 LA? 

o 	 Please co nfirm rhcll equity will be apportioned to creditors that have a principal 
reduction and that principal reductions will occur by original issue class and original or 

remaining maturity. 
o 	 What are the risk differences and required disclosures berween the existing sen ior and 

subordinated debt stock versus debt issued C!fter the passage oft he Dodd-Frank Acr? 

Secti on 2 12(c) of t he Dodd -Frank Act requ ires the FD IC to avoi d a ny co nfli ct of int eres t that 
may ar ise in co nnec ti on with be ing app o inted receiver fo r multip le receiversh ips. However, such 
conflict s of intere st a pp ea r difficult to avo id unde r OLA. Spe cifical ly. when the fD IC acts as a 
Ti tle II rece iver fo r a ba n k ho ldin g co mpany, it will also ha ve an in ce ntive to mi nimize losses for 
insured depos ito ry in stituti o n sub s idiari es due to its ro le as de pos it insure r and FDI A rece ive r. 
Additi ona ll y. unde r the s ing le -en try receivershi p model, the enterprise va lue o f a bank ho ld ing 
co mpan y wo uld be impai red for the sake o f supportin g its undercapita lized subs idia ries whe re 
no t onl y d epos ito rs, the depo s it ins urance fund , and seni o r c red ito rs wo uld benefi t, but a lso 
lia bilities t ha t co unt as regul atory cap ital. 

Institutional Investor 
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o 	 How 1-vi//the FDIC avo id COJ?flicts when concurrently acting as Title II receiver, FDIA 

receiver and/or depos it ins urer or when dec iding between a sing le-en/Jy and multi-entry 
receivership path? 

o 	 How will the FDIC treat subsidiaiJI /iabilities that count as reg ulat01 y capital (for which 

nonpayment is not an event ofdefault) under a single-en/ Jy rece ivership? 

o 	 Is there any ajier-the-fact review ofthe FDIC 's de cisions as rece iver ? Will there be any 

remedy available to creditors? 

l 	 Ho lding Co mpa n y Capita liz ati on 

Recently the Federal Reserve j o ined the FDIC in sugges ting that ba nk ho ldin g co mp anies wil l 
nee d to hold unsecured debt rela ti ve to co nso lidated ass et s in orde r to fac ilitate OLA. 

o 	 Please clar(fj' ifbank holding or bank op erating companies 1vill be required to maintain 

a specific percentage of unsecured senior or subordinated debt. What will dr ive the 

potential unsecured debt level or issuance need: total assets, risk-weighted assets, the 

notional value of tangible common equity, commercial or investment banking .focus, 

dom estic or international assets or torgeted long-term credit rating post resolution :J 

o 	 If required, over 1vlwt period (~/time will new minimum levels of unsecured debt be 

phased in. and would there be limits on the type a./assets purchased \l'ith the proceeds? 

4. 	 Co unte rpartv C redit 

FD IC prese ntati o ns hav e ind icated th at ce rtain other senior unsec ured debt and co ntin ge nt 
liabiliti es may o r m ay not pa ss to a brid ge ho ldin g co mpa ny in an OLA receive rship . Co mbin ed 
with the liquidity g ua rantees offered by the U.S. Trea sury, c larity o n how the FDIC plans to treat 
counterpmty ag ree ment s wo uld ins ure tha t the goa l of mainta inin g '· bu siness as usual ' . wo uld be 
achi eved. A lth oug h so me of the follo wing is addre sse d in Secti o n 2 1 O(c)( 16) rul emaking, we 
wo uld ap prec iate c larificati on regarding the fo llowi ng: 

o 	 Which contingent liabilities would be le.fl behin d? 
o 	 When we act as co unterparties in unsecured transactions conducted at the s ubsidi(/) y 

level, counte1party risk is mitig ated with parental g uarantees. In an OLA, would all 

counterparty agree ments, including parental g uarantees, pass to the Ne wco and be 

honored in .fit! I? 

o 	 The FDIC has stated that there would be a one-day stay on derivatives nelling when an 

OLA exercise is made public. Once the stay is l(fted, wo uld collateral posting proceed 

normally as stipulated in each counterparty agreement? {f not, what form would the 

collateral postings take? 

Institutiona l Investor 
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o 	 If sufficient collateral is not available at the subs idiary with which a co unterparty is 

doing bus iness (for example, a broker-dealer subs idim y), would interco mp any Lending be 

available to sati5fy this collateral posting requirement? Ifnot, wo uld the U. S. Treasw y 
make collateml available? 

i, 	Use o f the Orderly Liquida tio n Fund 

Under the propos ed s ingle-e ntr y rece ive rship model , the FD IC ha s indicated that it wo uld use the 
O LF to prov ide liquidit y fo r a brid ge fin ancial compan y and its sub s idi a ries. Howe ve r, the 
abilit y to use the O LF in thi s ma nne r is unclea r. 

Secti on 2 12(b) o f th e Dodd-F ra nk 1\ct requires that c laim s o f th e Unit ed State s ha ve , a t a 

minimum , a hi gher pri o rit y tha n liab il it ies of a co ve red fina nc ia l co mp any th at co unt as 
reg ula to ry capit a l. Yet. unde r the proposed sin g le-entry rece ivers hip model, the OLF wo uld 
pro vide a bridge fin a nc ia l com pany with fund s that wo uld sub sequ ent ly be tra nsferred to its 
subs id ia rie s. 1\t the sam e time , o ur und erstandin g is that intercompa ny ba la nces wo uld be 

subordin ated to a ll subs idiary li abi litie s , inc ludin g those that co unt as reg ulat ory ca pital. Thi s 
vo lunta ry subordin at io n of interco m pa ny ba la nce s wo uld see m to structura ll y e leva te reg ula tor y 
ca pital li abi li tie s ab ove c laim s o f the United States (v ia the O LF) . Such subo rdin a ti on may a lso 
be inco ns istent with the sta ted purpose o f OL A within Sectio n 204 (a) , that credit o rs and 
sha re ho lders o f a cove red fin a nc ia l co mpa ny bea r the losses . 

o 	 Would existing andfillure interco mpany balances. spe c(fically those created by way of 

the OLF, be s ubordinated to existing subsidiary liabilities? 

Additi onall y, Sec ti on 21 O(n) a ppea rs to li mit the use of the OLF to sup po rt onl y cove red 
fin anc ial co mpanies, the definiti o n of whic h e xc ludes insured depos itory instituti o ns. and places 
an ex plicit pro hibiti o n on us ing the OL F to ass ist the de pos it in suran ce fund . Howeve r th e 
pro posed use o f the OLF to s upp ort insured de pos ito ry instituti o ns, a nd pote nti all y othe r 
subs idiarie s . seem s to be inc o nsis tent with these requir ement s . 

o 	 What restrictions will the FDIC p lace on proceeds ofthe OLF regarding bank and non 

bank s ubsidiaries and or foreign or do mestic entities? 

We ho pe tha t, thro ug h c la rifi cati o n o f the d isc ussio n topics no ted a bove, we w ill have th e abilit y 
to work with the regu lators durin g a peri od of financi al sys tem stress . We we lco me the 
opp ortuni ty to mee t with th e res pec ti ve sta ffs to discu ss our conce rns in g rea ter d e ta il. and are 
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more than happ y to answer an y que sti ons regarding thi s lette r. 

Since rel y. 

Lyn Perl muth 
Dir ec to r, rixed Income Forum 
On Be hal f of the Credit Roundtable 

cc. 	 T he Hono rab le Martin J . Gruenbe rg 
Richard J. Osterman . Jr. 
rederal Depo sit Insurance Co rporati on 

Th e Honorable Danie l Ta rull o 

The Ho no rabl e Jerome Po we ll 

The Honorable Jere m y Ste in 

Michae l S. G ibso n 

Scott G. Alvarez 

Board of Governors o f the Fede ral Reserve Sy stem 


20th Stree t and Co nst ituti on A venue, .W. 

Washin gton , D.C. 20551 


Th e Ho no rable Tim oth y r. Geithn er 

Mar y John Mi ller 

Un ited States Departm ent of the T reas ury 

1500 Pe nnsy lvania Aven ue, N .W. 

Wa shin gton , DC 20220 


The Ho nora ble Elisse Wa lte r ~ 

Sec urities and Ex change Com mi ss io n 

I 00 F Stree t, N .E. 

Washin gto n, D.C. 20549 


The Honorable Thomas J. C urry 

Office of the Co mptroller of the C urrency 

250 E Stree t. S.W. 

Washin gto n, D.C . 202 19 
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