June 14, 2021

Re: Comments on Climate Change Disclosures

Dear Chair Gensler,

| appreciate this opportunity to submit a public comment on climate disclosure. |
am an individual investor, as well as a former fiduciary, having spent nineteen
years as an analyst, portfolio manager, director of research and chief investment
officer, including eight years on the Executive Committee of AllianceBernstein, LP.
| have published extensively on the utility of private ordering to advance public
policy goals.! I am currently involved in an effort to engage with the Sustainability
Accounting Standards Board to help improve their human capital management
disclosure standards,? and with Climate Action 100+ to expand the draft climate
justice indicator of their Net-Zero Company Benchmark.? | have collaborated with
the As You Sow Foundation and the Shareholder Commons to strengthen private
ordering with a series of successful shareholder resolutions.? In all of my work,
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the concept of financial materiality as it is defined by the Supreme Court is
paramount. | submit this comment in my personal capacity.

| wholeheartedly support the Commission’s efforts to craft mandatory disclosure
standards concerning climate risk. As the Commission has stated, “investment
decisions essentially involve a choice between competing investment
alternatives.”® Competing investment alternatives can only be evaluated if
disclosure is comparable. Current voluntary climate disclosure is not presented in
a format that allows for comparison. For the reasonable investor who considers
climate risk to be a material factor, therefore, the Commission’s investor
protection mandate demands that it promote standardized climate disclosure.

| generally support the comments submitted by Americans for Financial Reform/
Public Citizen, and have little to add. | do have a serious concern, however. While |
believe that the Commission should be undertaking a mandatory climate risk
disclosure project, it should not come at the expense of what should be a higher
sustainability priority: promoting private ordering as it relates to sustainability
topics, especially in light of the 2020 Commission roll-back of investors’ capability
to engage with their portfolio companies via shareholder proposals.

The Uncertain Promise of Mandatory Climate Risk Disclosure

Despite my enthusiasm for mandatory climate risk disclosure, as well as
disclosure regarding other systemic risks such as economic inequality,® | believe
the Commission must be clear-eyed regarding its practical ability to successfully
formulate, in a timely manner, comprehensive mandatory disclosure standards.
History is not kind in this regard: 1) The 2012 JOBS Act required the Commission
to review Regulation S-K to determine how the rule could be updated to
modernize and simplify the registration process. While Commission Staff
produced a report in 2013, the Commission did not issue a proposal until 2019. 2)
Section 1502 of the Dodd-Frank Wall Street Reform and Consumer Protection Act
requires the Commission to promulgate rules requiring issuers to disclose
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whether minerals they utilize originated in the Democratic Republic of the Congo
or an adjoining country. Eleven years later these rules have yet to be introduced
in final form. 3) Section 1504 of the same Act, directing the Commission to
formulate rules around payments to foreign governments by resource extraction
issuers, has not been satisfied, either. These are Congressional mandates.
Attempts to promulgate additional disclosure rules that are not even covered by
such a mandate is legally fraught. The Commission must heed Attorney General
Morrisey’s warning to “see you in court.”’

Moreover, the courts are not the only hurdle faced by this project. The
Commission is well aware that it is prevented from implementing any rule
regarding the disclosure of political contributions, contributions to tax exempt
organizations, or trade association dues by Section 631 of the most recent
appropriations act, a prohibition first enacted for FY 2016. Given the opposition of
House Republicans to the current effort on climate disclosure,® there is a real risk
that a similar prohibition could enter into law as early as 2023. The Commission
must realize that formulating effective mandatory climate risk disclosure will be
time-consuming, will expend resources, and may ultimately fail.

The Commission must first bolster private ordering

Yet, while the Commission faces a course ripe with potential for failure, progress
on climate disclosure is racing ahead in the realm of private ordering. As one who
has closely followed ESG private ordering since 2017, | myself am astonished by
the rapidity of change. As of May 27", of the 95 social and environmental
proposals that have earned majority support in the last ten years, half of those
votes came in 2020 and 2021.° Further, more than half of the resolutions voted so
far this year have earned more than 30% support,® a level widely seen to trigger
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board attention.!' As one example of the discontinuity that | have witnessed in
less than twelve months, last October a shareholder climate risk proposal, asking
Proctor and Gamble for a report assessing the corporation’s efforts to eliminate
deforestation and the degradation of intact forests in its supply chains, passed
with 67% support. This was absolutely unprecedented for a shareholder
resolution aimed at deforestation; since 2012, seventeen other deforestation
resolutions have come to a vote, and none have received support levels greater
than 33%.%2 But in 2021, a similar proposal at the restaurant holding company
Bloomin’ Brands received a 76% majority vote, and another at Bunge was actually
supported by the board, and approved by 99% of shareholders.

As Curtis et al. state, “[n]otably when a shareholder proposal is included in the
proxy statement, management virtually always recommends that shareholders
vote against it.”** Not so in 2021. Due to the success of private ordering, in
addition to Bunge at least three other resolutions (GE, IBM, Wendy’s) received a
board recommendation, and all passed with more than 90% support.

The GE resolution requested that the company report on its climate change
risks.* Other climate change resolutions, aimed at oil and gas companies, were
also successful in a fashion never before observed. As of May 19", average
support for environmental proposals at oil and gas companies more than doubled
from 11.4% in 2020 to 26.2% in 2021.%° Climate-related proposals received
majority support at all four of the largest U.S. oil and gas companies (ExxonMobil,
Chevron, ConocoPhillips, and Phillips 66). Of course, the successful May 26"
ExxonMobil board challenge grabbed the attention of the public, but it wasn’t
even the only successful climate-related board challenge at an oil and gas
company in 2021. In March Ovintiv Inc. added a nominee of hedge fund
Kimmeridge Energy Management to its board, ending a proxy fight. As part of the
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settlement Ovintiv aligned its executive compensation with climate change
related targets.'®

As the Commission knows, proxy votes are a plan asset, which fiduciaries don’t
take lightly. Notions of what fiduciaries view as financially material are evolving
with lightning speed. Even standard-setters are trying to keep up. SASB, for
example, has launched thirteen separate updating projects since its standards
were finalized in late 2018.Y” The Taskforce on Climate-related Financial
Disclosures is currently considering forward-looking metrics in a proposed
revision of its framework.!®

The Commission therefore must not only formulate mandatory climate risk
disclosure rules that will withstand the courts and potentially Congress, but it
must also be flexible enough to revisit these rules on an ongoing basis. All of this
is prior to a discussion of expanding disclosure to the social realm, which investors
demand on an equal basis but which will be even more daunting.

The Commission has only a finite amount of resources. As it works to craft its
climate risk disclosure, | recommend a parallel track: first pick the low-hanging
fruit, by reversing the onerous conditions that the Commission imposed on
private ordering that go into effect for the 2022 annual meeting season. These
conditions threaten to stop all of the current progress of private ordering in its
tracks.

Recommendations
1. Roll back the Commission’s 2020 14a-8 Rule:

| filed a comment on the “Proposed Rule: Procedural Requirements and
Resubmission Thresholds under Exchange Act Rule 14a-8” in January, 2020.*° In
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that comment | argued that the Proposed Rule would choke off private ordering. |
presented a model showing that the average Main Street shareholder, if
prudently diversified, would be unable to file a shareholder resolution with any
company in their portfolio owned for less than three years, and only with mega-
cap stocks thereafter. | also drew from my own experience as a proponent to note
that the asymmetric power relationships between Main Street investors and
corporate management would be exacerbated by the Commission’s shareholder
engagement rule. Lastly, | stressed that the labyrinthine and chaotic rules around
shareholder proposal submission, such as word count, and in addition the
ambiguity of the no-action process, made shareholder representatives essential.
Restricting filing by representatives to one proposal per meeting, instead of one
proposal per proponent, would reduce private ordering even further. These rules
must be reversed. In addition, resubmission thresholds should be adjusted to
apply to the votes of independent shareholders only. The views of an entrenched
management should not be allowed to determine whether a proposal survives to
be resubmitted the following year, when notions of materiality are so rapidly
changing.

Senator Sherrod Brown and Congressman Michael F.Q. San Nicolas introduced a
Joint Resolution providing for Congressional disapproval of the 14a-8 rule
submitted by the Commission.?° It appears that the deadline to move the
resolution has expired.?! It is critical for the Commission’s public policy goals that
it now reverse its own work from last year.

2. Provide clear guidance on the no-action process:

205.).Res.16 — “A joint resolution providing for congressional disapproval under chapter 8 of title 5,
United States Code, of the rule submitted by the Securities and Exchange Commission relating to
‘Procedural Requirements and Resubmission Thresholds Under Exchange Act Rule 14a-8'”,
available at https://www.congress.gov/bill/117th-congress/senate-joint-
resolution/16/titles?q=%7B%22search%22%3A%5B%22S.).+Res.+16%22%5D%7D&r=1&s=1.
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Another recommendation is that the Commission provide clear guidance as to
when a no-action request citing ordinary business/micromanagement, or
substantial implementation, will or will not succeed. The Commission provides
little to no transparency on the topic and criteria seem to be ever-shifting. |
support the recommendations of the “Briefing Paper for Biden Transition:
Securities Regulation Agency Review Team on Shareholder Proposal Guidance and
Decisions at Securities and Exchange Commission.”??

According to Insightia, “[a]n increasing number of shareholder proposals,
especially environmental and social resolutions, are being considered as material
by the new SEC leadership, and therefore ineligible for exclusion. In 2020, 49.6%
of 14a-8 no-action requests were approved by the regulator, compared to just
44.7% so far this year....Twenty-two proposals seeking climate change reporting
were filed for exclusion with the SEC in the whole of 2020, 10 of which were
accepted, compared to three of the 13 filed in the first five months of

2021. Similarly, eight proposals seeking political lobbying and contributions
reporting were filed at the SEC for exclusion in 2020, four of which were
accepted, two denied, and two withdrawn by proponents. In the first five months
of 2021, nine no-action requests have been filed for proposals of this kind, zero of
which have been approved.”?® While it appears that Professor Coates has shaken
things up around the Division of Corporate Finance, proponents have no way of
knowing. This uncertainty puts a serious damper on the efficacy of private
ordering, and increases its cost to the proponent.

3. Provide clear guidance on the 13D/13G distinction:

Finally, more proponents should be encouraged to exercise their right to file
shareholder resolutions. Proponents are a highly concentrated bunch; in 2020,
eleven of them accounted for 70% of all proposals.?* One reason for this
concentration is that investment advisers rarely, if ever, file their own proposals,
preferring to vote on those filed by this tiny group.?®> Investment advisers should
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be encouraged to file on behalf of their fund customers, just as they must
carefully vote proxies on behalf of the same customers. In this regard the
Commission should use its influence to clarify its 13D and 13G provisions.?®

When proponents engage with large asset managers and block holders, inquiring
as to why these actors don’t file environmental or social resolutions, they often
receive a response related to a fear of transgressing 13D regulations. While the
Commission in 1998 determined that a block holder or group owning more than
5% of an issuer’s shares generally would not be required to file a 13D in
connection with the submission of a social or environmental shareholder
resolution,?’ investment advisers oftentimes fall back on the ambiguity of the rule
to excuse their passivity. If the Commission wishes to bolster private ordering,
then a clear understanding by all parties of the requirements of 13D vs. 13G filings
as they apply to environmental and social shareholder resolutions would be very
helpful.

4. Ensure that the Commission’s mandatory climate risk disclosure
requirements do not preempt disclosure requested through private
ordering

Thank you for accepting these comments.

Sincerely,
Paul Rissman
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