June 11, 2021

Chair Gary Gensler

U.S. Securities and Exchange Commission
100 F St NE

Washington, DC 20549

Re: Public Input Welcomed on Climate Change Disclosures
Submitted via email: rule-comments@sec.gov

Dear Chair Gensler,

Thank you for the opportunity to comment on Acting Chair Allison Herren Lee’s questions dated
March 15, 2021 concerning additional climate disclosure requirements and frameworks.* My
comments are generally directed to the subject (“comments generally as to how the Commission
can best regulated climate change disclosures are welcomed”), however they also speak to issues
raised in Questions 2-4, 9, 10, and 13.

As noted by others, the Securities and Exchange Commission (SEC) already requires companies
to disclose material climate information.? The SEC should not use climate change or executive
order as occasions to significantly alter or expand the definition of “material” information that
must be disclosed, as both the Commission’s questions for comment and previous Commissioner
comments on the topic suggest is being considered.® The historical and legal definition of
“material” information as reinforced by the Supreme Court has served Americans well as part of
the fabric of free enterprise by which Americans have thrived, innovated, and held each other
accountable for centuries.* To use climate change as a proxy for deeper philosophical economic
change is well outside the mission of the SEC.

Additional disclosure of financial impacts of climate change required by the SEC also raises at
least several problems and unintended consequences. This comment briefly offers three such
issues which deserve the Commission’s consideration.
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1. Consider potential unintended consequences impacting energy markets and transitions
in energy use. The Biden administration has committed the U.S. to reduce greenhouse gases 50
percent to 52 percent by 2030 (compared to 2005 levels), and set a goal of making the U.S. a
“net-zero emissions economy by no later than 2050.”° Neither objective is congressionally
sanctioned, leaving them open to either rejection through a law of Congress or reinterpretation
by a future administration.

Even so, there are uncertainties and challenges to achieving such objectives for which further
SEC interference in financial markets could have unintended consequences. Fossil fuels provide
80 percent of Americans’ total energy use and 84 percent of global energy use.® The
International Energy Agency recently published data showing a “looming mismatch between the
world’s strengthened climate ambitions and the availability of critical minerals that are essential
to realising those ambitions.”” Existing state and federal regulatory and permitting requirements
for clean energy infrastructure do not allow for timely deployment to meet political timelines.®
Additionally, some energy technologies to support a zero-emissions economy do not yet exist to
scale, at affordable costs, or at all (for example, affordable, large-scale energy storage).

Given these and other substantial limitations, Secretary of Energy Jennifer Granholm has
acknowledged “in our position as a global supplier of crude oil and natural gas and other forms
of energy, that traditional fossil energy is going to remain important, even as we work to reduce
carbon emissions. Our allies and trading partners, they’re still going to need to power their
homes and businesses.””

Restricting access to capital for heretofore legal and legitimate carbon-intensive companies that
currently support the vast majority of goods and services in the US could create brittleness in the
economy’s transition (whether by mandate or voluntary consumer demand) to a different energy
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future. An arbitrarily inflexible financial system will only exacerbate disruption and costs. It
could also work contrary to the administration’s objective (please see Point 2¢).

2. Consider the complexities of additional disclosure requirements. Approaches to additional
climate disclosure requirements present new challenges that the SEC is likely not equipped to
navigate.

a) Climate models, upon which financial risk assessments are based, are not yet robust enough to
support significant economic policy decisions. Climate-related financial risk assessments rely on
climate models or “ensembles” of models to inform their probabilities of temperature and
precipitation changes and related predictions of risk for client companies.® A foundational
resource is the U.N. Intergovernmental Panel on Climate Change’s (IPCC) Coupled Model
Intercomparison Project phase 5 (CMIP5) ensemble used for the IPCC’s Fifth Assessment
Report (AR5), and CMIP6 which will be used in the forthcoming Sixth Assessment Report.
However, there are significant uncertainties with these models which deeply compromise their
use as predictive tools for assessing financial risk. Because there are significant points of
disagreement amongst climate models (for example, in modeling the effects of cloud cover and
aerosols), the IPCC has averaged their results in sequential CMIP phases to inform its reports.
The IPCC has noted some of the problems with CMIP5, such that it “cannot be taken as a
reliability regional probability forecast.”*! The models in CMIP6 appear not to have reduced
uncertainty across models, but rather increased it even as models have become more
sophisticated.*?

Thus far, models have been unable to faithfully replicate observed historical data, reducing
confidence in their ability to accurately project future conditions. Noting these deficiencies is not
to dismiss climate modeling, but rather to point out how much more work needs to be done to
improve them as useful tools. It would be far more prudent for the SEC to allow the scientific
community and private sector to continue working out these issues.
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It also would behoove the SEC to take note of the challenges faced by other sectors to
incorporate climate modeling into their processes. The electric grid is one such example. Like the
financial sector, the electricity sector is critical to Americans’ wellbeing and way of life, but
unlike the financial sector, it also has a far clearer connection to climate-related emissions and
risks. The stability of the grid is sensitive to weather, making longer term climate trends
important for making investments to harden infrastructure, developing standards for grid
reliability, and monitoring market operations. The failure or inability of grid operators,
regulators, and providers to plan adequately can have substantial costs as has been seen around
the country, as has been the case in the northeast, California, and Texas in the recent past. Yet
grid operators, regulators, and providers alike have all struggled to incorporate climate
projections into their plans.®® The challenge to do so would be even greater for the SEC, whose
mission is far less acutely related to climate related emissions and risks.

A related concern with using climate models is the potential that an “echo chamber” may be
developing between a small group of government officials and former government officials now
leading climate financial risk businesses.** While not necessarily unethical, it does require the
SEC to question whether it is reinforcing a self-fulfilling prophecy.

b) A financial taxonomy system to capture supposed climate-strategic investments is highly
political and well outside the mission of the SEC to determine without significant input from
Congress. The European Union has spent the last several years debating and developing its
Sustainable Finance Taxonomy Regulation to establish “criteria for determining whether an
economic activity qualifies as environmentally sustainable.”*> A particularly contentious issue
was the treatment of nuclear power in the taxonomy, where countries like France have adamantly
argued for nuclear power’s categorization as an “environmentally sustainable investment”
meeting the objectives of the Paris Agreement and Germany has argued just as adamantly in
opposition. One could imagine a similar scenario in the US, where states like Illinois and
Pennsylvania are deeply committed to using nuclear power even as 14 states restrict the building
of new nuclear plants and the governments of California and New York have forced the closure
of certain nuclear reactors. The SEC does not have authority to make such value judgments in
developing a taxonomy framework.

¢) Requiring public companies to report emissions begs questions about scope. While it may be
relatively straightforward to understand the greenhouse gas (GHG) emissions of, say, a
stationary power plant, it is much harder to understand emissions from a variety of other goods,
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services, and processes. Guessing wrong could be counterproductive to the very climate
objectives the administration is trying to achieve.

For example, how would SEC requirements for companies to disclose emissions discern the
environmental impacts of a company that sells electric vehicles (which may be powered by coal
fired electricity, depending on the state) and a company that sells diesel buses (which, though
emitting GHGs, may take more gasoline-fueled cars off the road and consequently net a
reduction in GHGs)?'® In other words, understanding energy use per mile, emissions intensity,
and other environmental tradeoffs are not clear cut answers, but depend heavily on how
consumers actually use these products. Or again, fossil fuels provide critical backup power to
accommodate intermittent renewable electricity technologies, necessary to maintain the physical
reliability of the grid.!’

The SEC cannot know how industries and markets will evolve and innovate to meet customer
energy and environmental demands. It runs the risk of working against environmental
improvement by using what could be a crude, over-simplified tool relative to the diversity and
dynamism of markets.

3. Consider rule of law. The mission of the SEC is “to protect investors, maintain fair, orderly,
and efficient markets, and facilitate capital formation.”® To that end it already requires material
climate related information to be disclosed. However, an April 20" letter by twelve Senators of
the Committee on Banking, Housing, and Urban Affairs expresses concern that the SEC’s
interest in requiring “new disclosure requirement would force companies to disclose non-
material climate-related information,” “misuse financial regulators,” and is “abusing government
power.”'® The SEC should not flip its mission on its head in service of climate regulation.

The electricity sector again provides a useful example. The mission of the North American
Electric Reliability Corporation is to “to assure the effective and efficient reduction of risks to
the reliability and security of the grid.”?° This entails some consideration of weather and climate-
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related trends. But to make climate an organizing principle of its mission would seriously
jeopardize other considerations to maintaining grid reliability such as addressing grid reliability
challenges from cybersecurity threats, market distortions, antitrust concerns, and the limitations
presented by laws of physics.?

So with the SEC and its consideration of climate issues. The SEC is to incorporate climate issues
where it is relevant to its mission, not to advance climate policy. The SEC’s consideration of
redefining materiality (overtly or otherwise) or of using additional disclosure requirements to
advance a climate agenda rather than to provide investors with material information will achieve
far more economic harm than it will environmental good. Substituting tenuous, subjective, or
vaguely defined environmental aims would dilute a critical point of accountability that investors
hold over companies through disclosure requirements. It almost invites deception and fraud.

It is important to note that whatever action the SEC takes, it will have no impact on global
temperatures by the end of the century. U.S. Special Presidential Envoy for Climate John Kerry
has noted several times in the past that “if all the industrial nations went down to zero
emissions. ..it wouldn’t be enough.””?? Even so, it is likely an emissions disclosure requirement
by the SEC could have counterproductive impacts on GHG emissions given consumer decision-
making well outside the realm of the Commission’s role or knowledge. However, it can exert
political pressure on legal, legitimate economic activities, or create such an environment of
uncertainty as to thwart investment in those activities? — something which should concern all
Americans.

| appreciate the opportunity to share my thoughts on the Commission’s questions and considered
actions.

Sincerely,

Katie Tubb
Senior Policy Analyst, Energy and Environment
The Heritage Foundation
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