
 

 

 
June 18, 2026  

 

VIA ELECTRONIC SUBMISSION 

 

Vanessa A. Countryman 

Secretary 

Securities and Exchange Commission 

100 F Street NE 

Washington, DC 20549-1090  

 

Re:  Nasdaq PHLX LLC; Notice of Filing of Proposed Rule Change To List and Trade Nasdaq 

Bitcoin Index Options (File Number SR-Phlx-2025-50) (Amendment No. 1);  

Exchange Release No. 105549 (May 22, 2026), 91 Fed. Reg. (May 28, 2026) 

 

Dear Ms. Countryman: 

 

CME Group Inc. (“CME Group”)1 respectfully submits this letter and a copy of the attached petition 

(“Petition”), which CME Group separately filed today with the Securities and Exchange Commission 

(“SEC” or “Commission”), to include in the comment file on the above-referenced Nasdaq PHLX LLC 

(“Phlx”) rule change filing.2  By way of the Petition, CME Group asks the Commission to review the 

approval of the Phlx rule change filing, as amended by Amendment No. 1, which the Division of Trading 

and Markets (“Division”) granted (the “Order”),3 and upon review to vacate the Order.  As set out in 

detail in the Petition, the Division’s decision is reversible on multiple grounds.   

 

The Order allows Phlx to list and trade Nasdaq Bitcoin Index Options in Phlx’s capacity as a registered 

national securities exchange under the Securities Exchange Act of 1934 (“Act”), notwithstanding that the 

product is a commodity option swap subject to the exclusive jurisdiction and oversight of the Commodity 

Futures Trading Commission (“CFTC”) under the Commodity Exchange Act (“CEA”).  The approval is 

conditioned upon Phlx requesting and obtaining certain exemptive relief from the CFTC pursuant to the 

CFTC’s authority under Section 4(c) of the CEA, including that the CFTC will grant the SEC concurrent 

 
1 CME Group is the parent of four U.S.-based DCMs: Chicago Mercantile Exchange Inc. (“CME”), Board of Trade of the City of 

Chicago, Inc. (“CBOT”), New York Mercantile Exchange, Inc. (“NYMEX”) and Commodity Exchange, Inc. (“COMEX”) 

(collectively, the “CME Group Exchanges” or “Exchanges”).  These Exchanges offer a wide range of products available across 

all major asset classes, including futures and options based on interest rates, equity indexes, foreign exchange, cryptocurrencies, 

energy, metals, agricultural, and environmental commodities.  CME is also registered as a derivatives clearing organization 

(“DCO”) (also known as “CME Clearing”) which provides clearing and settlement services for exchange-traded and over-the-

counter derivatives transactions. 

2 91 Fed. Reg. 31796 (May 28, 2026). 

3 The Order does not identify the Division as the decisionmaker or cite the statutory basis for delegated authority, but the prior 

orders issued by the Commission with respect to review of the Phlx rule submission in this file identify that those actions were 

taken by the Division pursuant to delegated authority, citing SEC Rule 200.30-3 (“Delegation of authority to Director of Division 

of Trading and Markets”). Nothing in the Order indicates that the full Commission voted on this matter.  Accordingly, CME 

Group has submitted its Petition on the understanding that the Order was issued by the Division acting pursuant to delegated 

authority.   
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jurisdiction over the product.  As detailed in the Petition, the CFTC cannot give away its exclusive 

jurisdiction to the Commission, and the Commission cannot accept and exercise jurisdiction over a 

product that is unambiguously under the CFTC’s statutorily-prescribed exclusive jurisdiction.  Thus, the 

Division’s approval of the Phlx filing is wrong as a matter of law. 

 

CME Group appreciates the opportunity to submit its comments to the SEC.  If you have any comments 

or questions, please feel free to contact me at (312) 930-2324 or via email at 

Jonathan.Marcus@cmegroup.com. 

 

Sincerely, 

 

 
 

Jonathan Marcus 

Senior Managing Director and General Counsel 

CME Group Inc. 

20 South Wacker Drive 

Chicago, IL 60606 

 

 

cc: Chairman Paul Atkins 

 Commissioner Hester Peirce 

Commissioner Mark Uyeda 

Jamie Selway, Director, Division of Trading and Markets 
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REQUEST FOR REVIEW  

Pursuant to Rule 430 of the Rules of Practice4 of the Securities and Exchange 

Commission (“Commission” or “SEC”), CME Group Inc. (“CME Group”)5 hereby petitions the 

Commission for review of the order set forth in Exchange Act Release No. 105549 (May 22, 

2026) (the “Order”), which was published in the Federal Register on May 28, 2026.6  In that 

Order, the Division of Trading and Markets (the “Division”), acting pursuant to delegated 

authority,7 approved a proposed rule change by Nasdaq PHLX LLC (“Phlx”) to list and trade 

“Nasdaq Bitcoin Index Options,” which are commodity option swaps over which the 

Commission has no jurisdiction and which, pursuant to the Commodity Exchange Act (“CEA”), 

can only be traded on Phlx if Phlx is registered as a designated contract market or swap 

execution facility under the CEA.  In accordance with Rule 430(b)(1), on June 11, 2026, CME 

Group filed notice of its intention to petition the Commission to review this action.  CME Group 

now submits this petition for review of the Order in accordance with Rule 430(b)(2). 

 
4 17 C.F.R. § 201.430. 

5 CME Group is the parent of four U.S.-based designated contract markets: Chicago Mercantile Exchange Inc. 

(“CME”), Board of Trade of the City of Chicago, Inc. (“CBOT”), New York Mercantile Exchange, Inc. (“NYMEX”) 

and Commodity Exchange, Inc. (“COMEX”) (collectively, the “CME Group Exchanges” or “Exchanges”).  These 

Exchanges offer a wide range of products available across all major asset classes, including futures and options 

based on interest rates, equity indexes, foreign exchange, cryptocurrencies, energy, metals, agricultural, and 

environmental commodities.  CME is also registered as a derivatives clearing organization (also known as “CME 

Clearing”) which provides clearing and settlement services for exchange-traded and over-the-counter derivatives 

transactions. 

6 91 Fed. Reg. 31796 (May 28, 2026). 

7 The Order does not identify the Division as the decisionmaker or cite the statutory basis for delegated authority, but 

the prior orders issued by the Commission with respect to review of the Phlx rule submission in this file identify that 

those actions were taken by the Division pursuant to delegated authority, citing SEC Rule 200.30-3 (“Delegation of 

authority to Director of Division of Trading and Markets”). Nothing in the Order indicates that the full Commission 

voted on this matter.  Accordingly, CME Group submits this petition on the understanding that the Order was issued 

by the Division acting pursuant to delegated authority.   
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INTRODUCTION 

Phlx seeks to list a commodity option – a product that is a swap subject to the exclusive 

jurisdiction of the CFTC – as a security pursuant to Phlx’s registration under the Securities 

Exchange Act of 1934 (the “Exchange Act”) as a national securities exchange.  Phlx proposes to 

offer options on the “Nasdaq Bitcoin Index”8 and to have The Options Clearing Corporation 

(“OCC”) clear the transactions in such commodity options that occur on Phlx’s market.  Given 

that bitcoin is indisputably not a security under the Exchange Act and is a commodity under the 

CEA, the product that Phlx proposes to offer is a commodity option and thus a swap subject to 

the exclusive jurisdiction of the Commodity Futures Trading Commission (“CFTC”) under the 

CEA.  Therefore, to offer such a product, Phlx must register under the CEA as a designated 

contract market (“DCM”)9 or swap execution facility (“SEF”)10 and offer the product subject to 

the CFTC’s oversight.  In addition, OCC must clear the product pursuant to its registration as a 

derivatives clearing organization (“DCO”) under the CEA.11   

Phlx, however, seeks to avoid – and for OCC to avoid – complying with existing laws 

and the myriad regulatory obligations that would apply to them under the CEA and CFTC 

regulations.   

As part of this strategy, Phlx asked the Commission to allow Phlx to offer these 

commodity option swaps as securities in Phlx’s capacity as a national securities exchange, 

 
8 The “Nasdaq Bitcoin Index” is defined as “the BRTI [CME CF Bitcoin Real Time Index] divided by a factor of 

one hundred.  The settlement value will be based on the BRRNY [CME CF Cryptocurrency Reference Rate—New 

York Variant] divided by a factor of one hundred.”  91 Fed. Reg. at 31778. 

9 7 U.S.C. § 7. 

10 7 U.S.C. § 7b-3. 

11 7 U.S.C. § 7a-1.  OCC is registered with the CFTC as a DCO and its current amended order of registration was 

issued by the CFTC in 2008.  Under its current registration, OCC is authorized to clear commodity options as well 

as futures and options on futures.  See In the Matter of the Application of The Options Clearing Corporation For 

Registration as a Derivatives Clearing Organization, Amended Order of Registration (Feb. 26, 2008). 
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subject to the condition that the CFTC grants the exemptive relief described below.  The 

Division’s Order approves that plan.  The central question raised by the Order is whether the 

Division could, consistent with the Exchange Act, approve the Phlx rule change filing.  The 

answer is no for two principal and straightforward reasons.  

First, the Commission cannot exercise regulatory jurisdiction over a commodity option 

subject to the exclusive jurisdiction of the CFTC under the CEA, even if the CFTC were to 

exempt the commodity option from provisions of the CEA pursuant to its authority under CEA 

Section 4(c).12  In an attempt to overcome this insurmountable hurdle, the Division relies on an 

erroneous reading of Section 3B of the Exchange Act13 concluding that, if the CFTC grants 

Phlx’s request for exemptive relief, bitcoin options will somehow be transformed into securities.  

Section 3B cannot be read to allow that bizarre result.  It was added to the statute by Section 717 

of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (“Dodd-Frank Act” 

or “Dodd-Frank”)14 to be part of the tool kit available to the SEC and CFTC to resolve legal 

uncertainty over how to bring new products to the financial markets for trading when the 

products contain elements of both securities and derivatives and thus implicate each agency’s 

jurisdiction.  Section 717 did not amend the Exchange Act and CEA to provide the SEC and 

CFTC the means, by tacit or express agreement, for the CFTC to transfer its jurisdiction and 

regulatory authority over a product falling solely within the CFTC’s statutory remit to the SEC.   

Second, the Division exceeded the authority the Commission delegated to the Division 

pursuant to SEC Rule 30-315 by adopting and asserting a radical legal interpretation of Section 

 
12 7 U.S.C. § 6(c). 

13 15 U.S.C. § 78c-2. 

14 Pub. L. No. 111–203, § 717 (2010). 

15 17 C.F.R. § 200.30-3. 
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3B of the Exchange Act.  Even setting aside that the Division’s interpretation is wrong as a 

matter of law and sweeps aside the jurisdictional lines Congress imposed on the two agencies 

and has maintained for many decades, Rule 30-3 does not delegate such interpretive authority to 

the Division.  Because the Division’s approval of the Phlx filing depended on adopting such an 

interpretation, the Division lacked the authority to issue the Order. 

CME Group requests that the Commission review and vacate the Division’s Order.  

Congress unambiguously granted the CFTC exclusive jurisdiction over commodity option 

swaps.  The CFTC and the SEC do not have authority to re-write their respective statutes to 

override that decision.  The CFTC does not have the authority under Section 4(c) of the CEA to 

issue the exemptive relief Phlx seeks because the CFTC cannot give away its exclusive 

jurisdiction to the SEC.  Nor does the SEC have the authority under Section 3B of the Exchange 

Act (or any other statute) to accept and exercise jurisdiction over a product that contains 

absolutely no securities features.16   

Accordingly, CME Group respectfully requests that the Commission grant this petition 

for review, set a briefing schedule, and vacate the Division’s Order approving Phlx’s proposed 

rule change.  

PROCEDURAL BACKGROUND 

On September 23, 2025, Phlx filed a proposed rule change with the Commission seeking 

to list and trade options on the Nasdaq Bitcoin Index.17  On September 29, 2025, the Division 

published notice of Phlx’s proposal in the Federal Register and requested comments.18  CME 

 
16 If Congress wanted to authorize the SEC and CFTC to re-write the statutory allocation of exclusive jurisdiction 

the CEA vests in the CFTC, putting aside whether it even could under non-delegation principles, Congress would 

have said so directly and did not. 

17 90 Fed. Reg. at 46706. 

18 90 Fed. Reg. at 46706. 
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Group submitted a comment letter on October 22, 2025.  On November 3, 2025, the Division 

designated a longer period within which to approve or disapprove the proposed rule change.19  

On March 25, 2026, the Division extended the time for its review of Phlx’s proposal again, from 

March 28, 2026, to May 27, 2026.20 

On May 15, 2026, Phlx filed “Amendment No. 1” with the Commission, which replaces 

and supersedes the original filing.  On May 22, 2026, the Commission issued the Order 

approving Amendment No. 1, presumably via action of the Division pursuant to delegated 

authority,21 and the Order was published in the Federal Register on May 28, 2026.22  The Order 

allows Phlx to list and trade Nasdaq Bitcoin Index Options in Phlx’s capacity as a registered 

national securities exchange under the Exchange Act, provided that Phlx requests and obtains 

exemptive relief from the CFTC.  The contemplated relief would:  (i) exempt Phlx from any 

requirements of the CEA and the CFTC regulations applicable to DCMs, including the 

requirements applicable to a DCM under Section 5 of the CEA and Part 38 of the CFTC’s 

regulations; (ii) provide the Commission, with the CFTC, concurrent jurisdiction to regulate the 

Nasdaq Bitcoin Index Options; and (iii) exempt OCC from the requirements of the CEA that 

govern DCOs, to permit OCC to clear transactions in the Nasdaq Bitcoin Index Options in its 

capacity as a registered clearing agency under Section 17A of the Exchange Act.23 

The Order approves the Phlx rule filing, while also opening a new comment period  

ending June 18, 2026, to account for Phlx’s Amendment No. 1.  The Order invites comments 

 
19 90 Fed. Reg. at 51424. 

20 91 Fed. Reg. at 14613. 

21 See supra, at n.4. 

22 91 Fed. Reg. at 31769. 

23 91 Fed. Reg. at 31777-31778. 
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“concerning whether the proposed rule change, as modified by Amendment No. 1, is consistent 

with the [Exchange] Act.”24  CME Group is concurrently submitting this petition as a comment 

letter in that parallel proceeding. 

STANDING 

CME Group has standing in this matter.  CME Group is a “person aggrieved” by the 

Division’s Order approving Phlx’s proposal and is therefore entitled to seek the Commission’s 

review.25  The Order approves a competing product for listing and trading in violation of the 

CEA and thus directly and concretely harms CME Group.26  It also establishes a dangerous 

precedent, erroneous as a matter of law, that would open the way for Phlx and other national 

securities exchanges to seek to list options on other non-security commodities or even futures on 

non-security commodities, undermining the CEA’s foundational structure under which the CME 

Group Exchanges have operated for many decades.  The CME Group Exchanges could face new, 

potentially significant regulatory costs under the Exchange Act (or other federal securities laws) 

that do not apply to them today—and that Congress never intended should apply to them—if the 

Exchanges offer any products for trading that are within their purview to offer as DCMs, but that 

have also purportedly acquired the legal status of being securities as well for purposes of the 

securities laws.  CME, in its capacity as a DCO, could also incur similar costs by clearing 

transactions in those products. 

 
24 91 Fed. Reg. at 31794. 

25 See 17 C.F.R. § 201.430(a). 

26 See La. Energy & Power Auth. v. FERC, 141 F.3d 364, 367 (D.C. Cir. 1998) (“[P]arties suffer constitutional injury 

in fact when agencies lift regulatory restriction on their competitors or otherwise allow increased competition.”). 
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STANDARD FOR GRANTING THE PETITION 

In determining whether to grant review of the Order, presuming it was issued by the 

Division pursuant to delegated authority, the Commission must consider whether CME Group 

has made “a reasonable showing” that the decision involves (i) “a finding or conclusion of 

material fact that is clearly erroneous;” (ii) “a conclusion of law that is erroneous;” or (iii) “an 

exercise of discretion or decision of law or policy that is important and that the Commission 

should review.”27  This petition clearly qualifies under both the second and third prongs.  As an 

initial matter, in approving Phlx’s proposal, the Division concluded that it is permissible for the 

Commission to exercise the CFTC’s exclusive jurisdiction over commodity option swaps and for 

Phlx to list the contracts subject to the Commission’s regulatory regime for securities.  That 

conclusion satisfies the second prong because as noted above, it is – as a matter of law – 

erroneous.  This petition also qualifies under the third prong because the Order represents an 

exercise of discretion or decision of law or policy that is important and indeed unprecedented.  

The order also exceeds the Division’s delegated authority.  For all of these reasons, the 

Commission should grant review of the Petition. 

Upon review of the petition, the Commission should vacate the Order.  The Division’s 

decision is reversible if it is “arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law.”28  As we explain in detail below, the Division’s decision is reversible on 

each and every one of these grounds.   

 
27 17 C.F.R. § 201.431(b)(2); 17 C.F.R. § 201.411(b). 

28 5 U.S.C. § 706(2)(A). 
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REASONS FOR GRANTING THE PETITION AND VACATING THE ORDER 

I. NASDAQ BITCOIN INDEX OPTIONS ARE SWAPS SUBJECT TO THE 

EXCLUSIVE JURISDICTION OF THE CFTC 

The CFTC has consistently taken the position, since 2015, that bitcoin is a commodity 

and not a security.29  Commission staff have similarly expressed the view that bitcoin is not a 

security.30  The courts have echoed this view.31  And, more recently, the President’s Working 

Group Report on Digital Assets recognizes, in multiple places, that bitcoin is a commodity.32  As 

a result, one of the relatively few points of clarity in the still-emerging cryptocurrency market is 

that bitcoin is a commodity of the non-security variety. 

As defined in the CEA, a “swap” is defined, in part, as “any agreement, contract, or 

transaction … that is a put, call, cap, floor, collar, or similar option of any kind that is for the 

purchase or sale, or based on the value, of 1 or more interest or other rates, currencies, 

commodities, securities, instruments of indebtedness, indices, quantitative measures, or other 

financial or economic interests or property of any kind ….”33  Phlx has chosen to structure the 

Nasdaq Bitcoin Index Options as options directly on a bitcoin index.34  As such, this product 

plainly is an option that is based on the value of a commodity – namely bitcoin – and thus a 

 
29 See In the Matter of Coinflip, Inc., CFTC No. 15-29, [2015-2016 Transfer Binder] Comm. Fut. L. Rep. (CCH) 

¶ 33,538, at 77,855 (Sep. 17, 2015) (stating that “Bitcoin and other virtual currencies are encompassed in the 

[commodity] definition and properly defined as commodities.”). 

30 William Hinman, Director, Division of Corporation Finance, SEC, Digital Asset Transactions: When Howey Met 

Gary (Plastic), Remarks at the Yahoo Finance All Markets Summit: Crypto, (June 14, 2018). 

31 CFTC v. McDonnell, 287 F. Supp. 3d 213 (E.D.N.Y. 2018) mot. for reconsideration denied, 321 F. Supp. 3d 366 

(E.D.N.Y. 2018). 

32 Report of the President’s Working Group on Digital Asset Markets, Strengthening American Leadership in Digital 

Financial Technology, at 45, 48 and 50, available at: https://www.whitehouse.gov/wp-

content/uploads/2025/07/Digital-Assets-Report-EO14178.pdf  

33 7 U.S.C. § 1a(47) (emphases added). 

34 Phlx could instead list options on shares of the Bitcoin ETF but has chosen not to.  ETF shares are securities, and 

there is ample precedent for national securities exchanges to list options on EFT shares as options on securities and 

thus as securities within the definition of “security” in Section 3(a)(10) of Exchange Act, 15 U.S.C. § 78c(a)(10). 

https://www.whitehouse.gov/wp-content/uploads/2025/07/Digital-Assets-Report-EO14178.pdf
https://www.whitehouse.gov/wp-content/uploads/2025/07/Digital-Assets-Report-EO14178.pdf
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“swap” under the CEA.  The Order does not assert that either bitcoin or the Nasdaq Bitcoin 

Index Options are properly categorized as securities in their own right nor could it.   

In Section 2(a)(1)(A)35 of the CEA, Congress vested the CFTC with exclusive 

jurisdiction over, among other things, options on commodities traded on a DCM, SEF, or other 

board of trade, exchange, or market.  Indeed, even the Order correctly acknowledges that “the 

CFTC currently has exclusive jurisdiction over commodity options.”36  The Order, however, 

incorrectly assumes that the CFTC can give away and the SEC can accept and exercise 

jurisdiction over commodity options when those commodity options exhibit no securities 

features and thus are not securities. 

II. THE SEC MAY NOT TAKE WHAT THE CFTC MAY NOT GIVE 

A. The Order Misconstrues and Misapplies Dodd-Frank Act Section 717 and 

Exchange Act Section 3B 

Despite acknowledging that the Nasdaq Bitcoin Index Options are commodity options 

subject to the CFTC’s exclusive jurisdiction, the Order reasons (in quite understated fashion) that 

“[s]hould the CFTC grant such [exemptive] relief, … the Commission would have jurisdiction 

and the Exchange would be permitted to list the proposed Nasdaq Bitcoin Index options.”37 The 

Order misplaces reliance on Section 3B of the Exchange Act to accomplish this radical result, 

permitting for the first time a securities exchange to list and regulate as a security a product 

unambiguously subject to the CFTC’s exclusive jurisdiction.  Put differently, the Division’s 

position is that, pursuant to Section 3B(a) of the Exchange Act and Section 4(c)(1) of the CEA, 

the SEC and CFTC may coordinate and via strokes of the pen remove a commodity option swap 

 
35 7 U.S.C. § 2(a)(1)(A). 

36 91 Fed. Reg. at 31793. 

37 91 Fed. Reg. at 31793. 
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from the CFTC’s statutorily mandated exclusive jurisdiction and transfer that jurisdiction to the 

SEC.  This is wrong as a matter of law. 

Courts have made clear that, even if they agree to it, the SEC and CFTC cannot “enlarge 

or relinquish their statutory jurisdictions.”38  The CFTC and SEC cannot “reapportion their 

jurisdictions in the face of a clear, contrary statutory mandate.”39  Section 3B(a) of the Exchange 

Act does not change this fact.   

1. The Division’s Position is Not Supported by the Text of Section 3B 

Section 3B, explicitly entitled “Securities-Related Derivatives,” was added to the 

Exchange Act by Section 717 of the Dodd-Frank Act.  Section 3B(a) provides that “[a]ny 

agreement, contract, or transaction (or class thereof)” that is exempted by the CFTC pursuant to 

Section 4(c)(1) of the CEA—with the condition that the SEC exercise concurrent jurisdiction 

over such contract—shall “be deemed a security for purposes of the securities laws.”   

The Order highlights the text within Section 3B(a) referring to “any” agreement, contract, 

or transaction, but ignores that the section itself is entitled “Securities-Related Derivatives,” 

clearly indicating that the scope of the provision is limited to agreements, contracts or 

transactions that have a pre-existing securities-related feature.  The CFTC can only grant an 

exemption pursuant to its authority under CEA Section 4(c) on terms yielding to the 

Commission’s jurisdiction if the SEC has a pre-existing basis for claiming a jurisdictional 

interest.  The fact that Section 3B is conditioned upon the Commission exercising concurrent 

authority reinforces this reading, in that it presupposes the SEC independently has a colorable 

 
38 Bd. of Trade of City of Chicago v. SEC, 677 F.2d 11397, 1142 n.8 (7th Cir. 1982), vacated as mooted on other 

grounds sub nom., SEC v. Bd. of Trade of City of Chicago, 459 U.S. 1026 (1982). 

39 Id. 



11 

basis to claim a jurisdictional interest over the instrument as well.  The CFTC otherwise has no 

basis to recognize the exercise of such authority by the Commission.   

2. The Division’s Position is Not Supported by the Legislative History of 

Section 3B or the Statutory Structure of the Dodd-Frank 

Amendments. 

The Order’s flawed legal reasoning also ignores the legislative history of Section 717, 

which added Section 3B to the Exchange Act, and related Section 718.  Congress included 

Sections 717 and 718 in the Dodd-Frank Act to implement joint recommendations made by the 

SEC and CFTC in in a 2009 report,40 which they developed in response to the then-

Administration’s request to “identify ‘all existing conflicts in statutes and regulations with 

respect to similar types of financial instruments and either explain why those differences are 

essential to achieve underlying policy objectives with respect to investor protection, market 

integrity, and price transparency or make recommendations for changes to statutes and 

regulations that would eliminate those differences.’”41   

The two agencies convened a joint meeting to inform its report, during which panelists 

discussed, among other issues, past disagreements between the CFTC and the SEC regarding 

which agency had jurisdiction over particular products.  Specifically, the issues arose because of 

uncertainty as to the proper classification and regulation of products with elements of both 

securities and derivatives, which in certain instances led to lengthy delays in bringing such new 

products to market.  The report states that “[t]he lack of legal certainty is costly and confusing to 

 
40 CFTC & SEC, A Joint Report of the SEC and the CFTC on Harmonization of Regulation (Oct. 16, 2009), 

https://www.cftc.gov/sites/default/files/idc/groups/public/@otherif/documents/ifdocs/opacftcsecfinaljointreport101.p

df. 

41 Id. at 1 (quoting Treas., Financial Regulatory Reform – A New Foundation:  Rebuilding Financial Supervision and 

Regulation at 50-51 (June 17, 2009)). 
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market participants, and it can impede innovation, undermine competition.”42  As a result, the 

joint report called for (i) a review process to ensure that the Commissions resolve any 

jurisdictional dispute against a firm timeline and (ii) legal certainty with respect to the agencies’ 

authority over products touching each agency’s statutory interests when exempted by the other 

agency.43  

Congress addressed the report’s recommendations in Dodd-Frank, enacting the first 

proposal in Section 718 and the second in Section 717.44  Section 718 establishes a procedure for 

the SEC and CFTC to determine the status of “novel derivative products” that implicate the 

regulatory interests of both agencies.  The process may be initiated by a person that has filed 

with one agency a proposal to list or trade a novel derivative product that has elements of both 

securities and futures contracts, options on futures, or commodity options.  The process is 

initiated by concurrently providing a copy of the filing to the other agency or by one agency 

notifying the other when it receives a proposal to list a novel derivative product that may 

implicate the jurisdiction of the other.  Section 718 further provides that the SEC or CFTC may 

request the other to issue an exemption with respect to a novel derivative product pursuant to 

their respective exemptive authorities under CEA Section 4(c) and Exchange Act Section 36.  

Section 718 also provides a mechanism for the SEC or CFTC to challenge the other agency’s 

determination as to whether a novel derivative product is a security or a futures contract, option 

on futures, or commodity option via judicial challenge. 

 
42 Id. at 26. 

43 Id. at 87. 

44 American Bar Ass’n Bus. Law Section, Derivatives & Futures Law Comm. Innovative Digital Products & 

Processes Subcomm. Jurisdiction Working Group, Digital and Digitized Assets: Federal and State Jurisdictional 

Issues (Sept. 2025), available at https://www.americanbar.org/content/dam/aba/administrative/business_law/ 

2025/2025-09-12-white-paper-digitized-assets.pdf.  
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Section 717 amended the Exchange Act and CEA to provide legal certainty for derivative 

products that implicate the jurisdiction of both the SEC and CFTC.  As one set of parallel 

amendments, Section 717(a) amended CEA Section 2(a)(1)(C)45 and 717(b) added Section 3B to 

the Exchange Act to clarify that when one agency exempts a derivative product it still retains 

jurisdiction over the product when its exemption is conditioned upon the other agency exercising 

concurrent jurisdiction over the product.  Notably, Sections 717(c) and (d) made parallel 

amendments to the CEA and Exchange Act to stay, respectively, the certification of a product 

filed with the CFTC or the SEC’s review of a proposed product rule change filed with it.  In both 

cases, the stay is issued pending the agency’s determination at the request of the other agency 

pursuant to Section 718 for a determination of the product’s legal classification.  In this respect, 

Section 717(d) added paragraph (10) to Exchange Act Section 19(b), which states that the SEC’s 

period for reviewing a product rule filing is stayed “pending a determination by the Commission 

upon the request of the Commodity Futures Trading Commission or its Chairman that the 

Commission issue a determination as to whether a product that is the subject of such proposed 

rule change is a security pursuant to section 718 of the [Dodd-Frank Act].”46   

Thus, the provisions of Section 717 read as a whole demonstrate that Sections 717 and 

718 are interlocking, with Section 717 providing the legal authority and Section 718 providing 

the process for the agencies to determine the appropriate exercise of regulatory jurisdiction over 

products with characteristics of both securities and derivatives.  The interlocking structure of the 

 
45 7 U.S.C. § 2(a)(1)(C). 

46 15 U.S.C. § 78s(b)(10) (emphasis added).  To similar effect, Section 717(d) amended the certification product 

filing provision in CEA Section 5c(c)(1), 7 U.S.C. § 7a-2(c)(1), to stay a product certification made to the CFTC 

upon the request of the SEC to issue a determination as to whether the product that is the subject of such 

certification “is a contract of sale of a commodity for future delivery, an option on such a contract, or an option on a 

commodity pursuant to section 718 of the [Dodd-Frank Act].” (Emphasis added.)  
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provisions reinforces that, as a matter of statutory construction, Section 3B is limited to 

instruments that contain features of both securities and CFTC-regulated derivatives. 

In sum, Section 3B(a) of the Exchange Act, added by Dodd-Frank Section 717, is a gap-

filling provision, meant to provide legal certainty for instruments that have elements of both 

securities and derivatives, which is the predicate cause of the legal uncertainty.  This limited 

scope of Section 3B(a) is clearly reflected in the title of the provision, which states that Section 

3B covers “securities-related derivatives.”  Contrary to the Division’s order, Section 3B was not 

established as a vehicle for the agencies to permit a securities exchange to free itself from the 

clearly drawn jurisdictional boundaries that Congress established in the Exchange Act and the 

CEA over products that are unambiguously within the CFTC’s exclusive jurisdiction.  

3. The Order’s Citations to Examples of Concurrent and Shared 

Jurisdiction Underscore the Division’s Overreach Here 

In support of approving the Phlx rule change, the Order argues that Section 717, which as 

noted added Section 3B to the Exchange Act, provides “for concurrent jurisdiction of the SEC 

and the CFTC … over certain derivatives products.”47  The Division points to the shared 

jurisdiction over mixed swaps and security futures.48  These examples only underscore, however, 

that Congress intended only that the Commission and CFTC would share jurisdiction over 

products that have features that implicate each agency’s jurisdiction.  Where the statutory 

framework does not explicitly allocate responsibility to one or both over instruments that contain 

both securities and derivatives features, Sections 717 and 718 provide the SEC and CFTC the 

authority and processes for one agency to yield to the other while retaining concurrent 

jurisdiction.  That modest but important objective is a far cry from the unprecedented and 

 
47 91 Fed. Reg. at 31793.  

48 Id. 



15 

boundaryless world the Division’s Order creates, under which the agencies can treat the 

jurisdictional lines Congress drew decades ago as optional whenever they decide they would like 

for a securities exchange to be permitted to list and regulate as a security a future, swap or, in this 

case a commodity option swap. 

B. The Order is Contrary to Section 712 of The Dodd-Frank Act 

The Dodd-Frank Act amended both CEA Section 4(c) and Exchange Act Section 3649 to 

prohibit each agency from exempting an instrument covered by the statutory swap definition 

from that definition.50  Thus, Nasdaq Bitcoin Index Options cannot be shed of their status as 

swaps, which puts the Order squarely at odds with Section 712(b)(2) of the Dodd-Frank Act51 

and further underscores that the Order’s reliance on Section 3B is wrong.  Section 712(b)(2) 

explicitly states that “Nothing in this title, unless specifically provided, confers jurisdiction on 

the Securities and Exchange Commission … to issue a rule, regulation, or order providing for 

oversight or regulation of … swaps.”52  Nothing in Title VII of the Dodd-Frank Act or in Dodd-

Frank’s amendments to the Exchange Act specifically confers on the Commission the authority 

to regulate markets for trading of swaps. 

C. Congress Does Not Hide Elephants in Mouseholes 

Had Congress intended to specifically provide the Commission with jurisdiction over 

swaps or any other derivatives subject to the CFTC’s exclusive jurisdiction under the CEA, it 

 
49 15 U.S.C. § 78mm. 

50 The Dodd-Frank Act added paragraph (A) to CEA Section 4(c)(1), which lists particular CEA provisions from 

which the CFTC may not grant exemptions under Section 4(c).  Those provisions include the definition of “swap” in 

CEA Section 1a(47).  Exchange Act Section 36(c) likewise restricts the SEC from granting exemptions from 

specified amendments that Dodd-Frank made to the Exchange, including from the definition of “swap” in Exchange 

Act Section 3(a)(69), which defines the term to have the same meaning as in Section 1a of the CEA.  

51 Pub. L. 111–203, § 712(b)(2) (2010). 

52 Id. (emphasis added). 
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would not have placed that provision in a section titled “Securities-Related Derivatives” and 

would have used far more clear and direct language to specify that it was granting the 

Commission such jurisdiction notwithstanding the CFTC’s otherwise exclusive jurisdiction.  

Indeed, “Congress does not … hide elephants in mouseholes.”53  Rather, when an agency’s 

assertion of authority implicates issues of “vast ‘economic and political significance’”—such as 

the case here—the agency must “point to ‘clear congressional authorization’ for that asserted 

power.”54  Section 3B of the Exchange Act is not clear congressional authorization; it does not—

clearly or otherwise—confer jurisdiction on the SEC over derivatives products with no securities 

features. 

D. Concerted Action by the Commission and CFTC to Transfer the CFTC’s 

Exclusive Jurisdiction to the Commission, if Allowed to Stand, Sets a 

Dangerous Precedent 

CME Group understands that Phlx has filed a petition with the CFTC seeking the 

exemptive relief described in this petition and the Order.  To date, the CFTC has not indicated 

publicly if it is open to granting such relief and we are not suggesting that the CFTC intends to 

act on Phlx’s exemption request in a manner that exceeds its authority.55  If it were so inclined, 

though, the SEC and CFTC actions together would establish a dangerous precedent that the SEC 

and CFTC could misapply their statutory authorities as a means for the CFTC to cede its 

exclusive jurisdiction over other products that have no securities features and that in no way 

compromise the SEC’s ability to administer the federal securities laws.  

 
53 Whitman v. American Trucking Ass’n, 531 U.S. 457, 468 (2001). 

54 V.O.S. Selections, Inc. v. Trump, 149 F.4th 1312, 1334 (Fed. Cir. 2025) (quoting West Virginia v. EPA, 587 U.S. 

697, 721 & 732 (2022)). 

55 It would be ironic for the CFTC to willingly cede its exclusive jurisdiction over the Nasdaq Bitcoin Index Options 

when it currently is embroiled in extensive litigation against multiple states to defend its exclusive jurisdiction over 

exchange prediction markets. 
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The fact that the Order is limited to Nasdaq Bitcoin Index Options is of no comfort 

because the Order contains no limiting principle. Under the reasoning of the Division’s Order 

and the exemptive relief it contemplates that the CFTC could provide, the CFTC could cede 

jurisdiction to the SEC over options on other non-security commodities, other types of swaps, 

and futures or options on futures on non-security commodities.  Such products also potentially 

include spot market digital assets if Congress enacts a version of the pending digital assets 

market structure legislation granting the CFTC, not the SEC, with the exclusive jurisdiction to 

regulate the markets for such products.   

The so-called “innovation” attributed to Phlx’s proposal is that market participants could 

hedge or modify their exposure to spot Bitcoin-based ETFs on a national securities exchange, 

within a single regulatory regime,56 with their positions cleared in the same account.57  

Commodity-based ETFs exist today on a broad array of commodities, including precious metals, 

energy commodities and agricultural commodities such as corn and wheat, and the list of 

commodities underlying ETFs will likely grow.  Phlx or another national securities exchange 

could assert the same cloak of “innovation” to justify listing options or futures on any 

commodity that underlies an ETF.  CME Group would be left to the changing whims of the SEC 

and CFTC whether the two agencies will accommodate any such initiatives by a securities 

exchange seeking to avoid the CFTC’s exclusive jurisdiction and concomitant CEA regulation in 

the purported name of “innovation.”  The only innovation here would be accomplishing by 

administrative fiat what Congress has prohibited: the SEC’s exercise of jurisdiction over a 

product unambiguously subject to the CFTC’s exclusive jurisdiction. 

 
56 This presumed outcome is incorrect.  As explained above, the Nasdaq Bitcoin Index Options cannot be shed of 

their status as swaps and thus will have the dual status of being both securities and swaps.   

57 91 Fed. Reg. at 31784.   
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Beyond the Order’s misinterpretation of Exchange Section 3B(a), under the terms of that 

provision, the classification of an instrument as a security is predicated upon the CFTC granting 

relief pursuant to CEA Section 4(c) alone.  The CFTC, though, cannot grant OCC exemptive 

relief from complying with CEA provisions governing DCOs pursuant to the CFTC’s exemptive 

authority under Section 4(c).  Section 4(c)(1)(A) lists particular CEA provisions from which the 

CFTC may not grant exemptions under Section 4(c).  Those provisions include among others 

CEA Section 5b(a), which sets out the DCO registration requirement, and Section 5b(c), which 

sets out the core principles with which DCOs must comply.  Thus, the CFTC cannot grant, 

pursuant to Section 4(c), an exemption to OCC to clear bitcoin options without DCO registration 

or compliance with the DCO core principles.58  And because the CFTC cannot rely on Section 

4(c), the Commission cannot rely upon Section 3B to classify bitcoin options as “securities” for 

this independent reason as well. 

The precedent the Division Order establishes is dangerous for another reason.  If 

commodity options are allowed to trade on securities exchanges as securities pursuant to 

Exchange Act Section 3B, over time there is a risk that commodity options generally as a product 

class will become broadly perceived by the marketplace to be “securities,” thus falling under the 

definition in Exchange Act Section 3(a)(10)59 as well, under the element covering “any 

instrument commonly known as a ‘security.’’’  That could potentially result in the CFTC being 

forced to cede its statutorily-provided exclusive jurisdiction to the SEC over all commodity 

options. 

 
58 Since Section 4(c) is unavailable, the CFTC could only grant OCC an exemption pursuant to CEA Section 5b(h).  

In CME Group’s view, the CFTC lacks the authority to grant a Section 5b(h) exemption to OCC under these 

circumstances, but the point is academic given Exchange Section 3B’s exclusive reliance on CEA Section 4(c). 

59 15 U.S.C. § 78c(a)(10). 
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III. THE ORDER INTRODUCES SIGNIFICANT LEGAL UNCERTAINTY AND 

DOES NOT ADDRESS OR EVEN ACKNOWLEDGE THE UNPRECEDENTED 

RAMIFICATIONS OF DEEMING BITCOIN OPTIONS TO BE SECURITIES 

Far from providing legal certainty, the Order relies on Dodd-Frank Section 717 to create 

the very type of uncertainty that the provision was designed to eliminate by rendering the 

CFTC’s exclusive jurisdiction optional and introducing the possibility of regulatory arbitrage.  

Notwithstanding any exemption the CFTC may grant, as explained above, bitcoin options will 

still legally have the status of swaps for purposes of the CEA and Exchange Act.  In short, the 

effect of the Order is that bitcoin options become both securities “for purposes of the securities 

laws” and swaps.   

The Order does not acknowledge this bizarre outcome or address the myriad significant 

unresolved issues of how the securities laws will apply to bitcoin options, which per Dodd-Frank 

must be treated as swaps.  As defined in Section 3(a)(47),60 the term “securities laws” means, in 

addition to the Exchange Act, the Securities Act of 1933 (the “Securities Act”), the Sarbanes-

Oxley Act of 2002, the Trust Indenture Act of 1939, the Investment Company Act of 1940, the 

Investment Advisers Act of 1940, and the Securities Investor Protection Act of 1970.  The Order 

provides no indication that the Division has considered the implications of bringing bitcoin 

options within the scope of all of these statutes or the Commission’s rules under the statutes and 

certainly no guidance on how those laws will apply.  Those are not issues the CFTC can address.   

If the Order is allowed to stand, an example of one unresolved issue is whether the 

securities classification attaches generally to all bitcoin options regardless of where or how they 

are traded.  There is no statutory line of demarcation or a reasoned basis for the SEC to conclude 

that only Nasdaq’s Bitcoin Options are securities and only when traded on Phlx, or for the CFTC 

 
60 15 U.S.C. § 78c(a)(47). 
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to condition any exemptive relief it may grant in an attempt to so limit the consequences of its 

action.  The likely inability to ringfence approval of these specific options only to Phlx will lead 

to the unprecedented and unfounded consequence that any DCM seeking to list bitcoin options 

will now have to register as a national securities exchange under the Exchange Act and that 

DCOs clearing those products will now have to register as a clearing agency under the Exchange 

Act, when no such requirements apply to them today.  

The Order, if it stands, raises many other confounding questions for CFTC registrants. 

Will futures commission merchants have to register as broker-dealers to provide customers with 

access to trade bitcoin options listed for trading by CME or another DCM?  Will they have to 

clear the transactions in securities accounts instead of futures accounts?  Will commodity trading 

advisors or commodity pool operators have to address potential regulatory obligations under the 

Investment Advisers Act or Investment Company Act if their advisory clients trade bitcoin 

options on a DCM?  Will registered swap dealers making markets in bitcoin options on DCMs, 

SEFs or in the over-the-counter swaps markets also have to register as securities dealers with the 

SEC, thereby having to comply with both SEC and CFTC requirements applicable to their 

dealing activities?  Similarly, the Order if it stands raises questions about what this dual 

security/swap status would mean for the authority of the prudential regulators under the CEA to 

adopt capital requirements and margin requirements for uncleared swaps for registered swap 

dealers for which they are the primary regulator. 

Even if it were somehow lawful and there was a reasoned basis to treat bitcoin options as 

securities only when traded on Phlx, that still would leave significant unresolved issues.  How, 

for example, will registration requirements under the securities laws apply to CFTC-registrants 

that wish to access Phlx’s market?  How should market makers trading the Phlx product take 
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account of their trading in evaluating whether they are engaging in swap dealing above de 

minimis levels that could trigger swap dealer registration?  How will transactions in bitcoin 

options executed on Phlx be reported to a swap data repository and by whom?   

Reclassifying bitcoin options as both securities and swaps may have ripple effects beyond 

the federal securities laws or the CEA, such as the Internal Revenue Code or the Bankruptcy 

Code or State securities or commodities laws.  Likewise, this could potentially raise issues for 

FINRA or the National Futures Association on how to apply their respective rules. 

We also note that under the Division’s reading of Section 3B in the Order, it is the bitcoin 

option itself that becomes a security and bitcoin (and the Nasdaq Bitcoin Index) retains its status 

as a non-security under the Exchange Act.  Bitcoin options under the Order thus are not options 

on securities and are not covered by that element of the Exchange Act’s definition of “security” 

in Section 3(a)(10).  This means that the Phlx product would not automatically be covered by any 

Exchange Act or Securities Act provisions (or provisions under any other securities laws) or the 

Commission rules thereunder that govern options on securities, and yet the Order seems to imply 

that the bitcoin options will be treated under those provisions.  As an example of the uncertainty, 

the Order states that investors could carry bitcoin index options in the same account and subject 

to the same margin regime that applies to spot Bitcoin ETFs, but what exactly does this mean 

when bitcoin index options are not options on securities?  What provisions under Regulation T61 

adopted by the Board of Governors of the Federal Reserve System (“FRB”) pursuant to its 

 
61 15 U.S.C. § 78g.  
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authority under Section 7 of the Exchange Act62 will apply?  And is that not an interpretive issue 

for the FRB to resolve, not the SEC? 

As to the possibility of regulatory arbitrage, the CEA requires that an exchange offering 

commodity option swaps register as a DCM (or SEF) and that the transaction be centrally cleared 

by a DCO.  DCMs that offer commodity options or other swaps for trading must do so in 

accordance with those requirements.  Similarly, the market participants trading those swaps must 

adhere to relevant provisions of the CEA and CFTC regulations.  Allowing other exchanges to 

list identical products without meeting those requirements would create risks and uncertainties 

for market participants.  Further, the inconsistent application of regulatory requirements would 

also undermine fair competition among the exchanges – a core purpose of the CEA Section 4(c) 

exemptive framework.63  The Order abdicates responsibility for addressing these issues.  But, at 

bottom, the Commission is no more entitled to defy Congress than the CFTC is. 

IV. THE DIVISION EXCEEDED ITS DELEGATED AUTHORITY BY APPROVING 

THE ORDER 

The Division exceeded the authority the Commission delegated to the Division pursuant 

to SEC Rule 30-3 by adopting and asserting a significant – indeed radical – legal interpretation 

of Exchange Act Section 3B.  Even putting aside that the interpretation is wrong as a matter of 

law, there is nothing in Rule 30-3 that delegates such interpretive authority to the Division.  

Because its approval of the Phlx filing is dependent upon making such an interpretation, the 

Division lacked the authority to issue the Order.  This is a separate, additional reason to grant this 

petition for review and, upon review, to set aside the Division’s action. 

 
62 12 C.F.R. Part 220.  It is unclear, for example, whether the Commission and Phlx can rely upon the provisions of 

Section 220.12(f) of Regulation T, 12 C.F.R. § 220.12(f), under which the FRB generally defers to margin rules for 

options adopted by a national securities exchange and approved by the Commission. 

63 See 7 U.S.C. § 6. 
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CONCLUSION 

For the foregoing reasons, CME Group respectfully requests the Commission grant this 

petition for review, set a briefing schedule, and vacate the Division’s Order approving Phlx’s 

proposed rule change. 
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