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RE: Comment Leer of STORM Partners Regarding Application of the Federal 
Securities Laws to Certain Types of Crypto Assets and Certain Transactions Involving 
Crypto Assets, File No. S7-2026-09; Release Nos. 33-11412; 34-105020 

Geneva, 11 May 2026 

Dear Ms. Countryman, 

STORM Partners Sàrl ("STORM Partners") respectfully submits this comment leer in 

response to the Securities and Exchange Commission's interpretation regarding the 

application of the federal securities laws to certain types of crypto assets and certain 

transactions involving crypto assets, and the related guidance of the Commodity Futures 

Trading Commission (the "Release")1. STORM Partners advises blockchain foundations, 

protocol developers, token issuers, and crypto asset businesses on token design, 

governance, regulatory perimeter analysis, and compliance. 

1 Application of the Federal Securities Laws to Certain Types of Crypto Assets and Certain 
Transactions Involving Crypto Assets, Release Nos. 33-11412; 34-105020; File No. S7-2026-09. 
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STORM Partners welcomes the Release as an important step toward a more administrable 

framework for distinguishing non-security crypto assets from securities transactions.  In 

particular, the Release usefully confirms that a crypto asset may itself be a non-security 

even where a particular oer, sale, or scheme involving that asset may constitute an 

investment contract.  

One material interpretive gap remains: the Release does not address how the federal 

securities laws apply when a crypto system implements, amends, adds, removes, or 

decentralizes direct or indirect value-distribution mechanisms after a token has been 

issued and is trading in secondary markets.   

This comment leer respectfully requests that the Commission supplement the Release 

with guidance on the legal consequences of post-launch changes in token economics. 

The Release's asset-versus-transaction distinction, one of its most important 

contributions, cannot operate predictably unless market participants understand how it 

is aected when a token's economic design changes after issuance. The central objective 

should be to draw an administrable line between: (i) protocol-native economics that do 

not implicate the federal securities laws; (ii) tokenomic mechanisms that require a 

fact-sensitive Howey analysis; and (iii) arrangements that amount to securities-like 

claims against an issuer, foundation, operating company, or other central party.  
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1. Executive summary 

Market participants require administrable guidance distinguishing impermissible 

issuer-backed profit rights from permissible protocol-native economic incentive 

mechanisms. 

The relevant distinction should not be whether a crypto system contains economic 

incentives or value-accrual mechanics. Instead, it should turn on whether token holders 

have a claim, or are led reasonably to expect a claim, to revenues, profits, assets, or 

distributions generated or controlled by an issuer or other central party, as opposed to 

value eects arising from the autonomous, transparent, and programmatic operation of a 

functional crypto system. 

Accordingly, STORM Partners respectfully requests that the Commission clarify the 

following points: 

I. A token should not be treated as a security, or as subject to an investment 

contract, merely because units of the token are programmatically burned or 

otherwise removed from circulation as part of transparent protocol fee, validation, 

selement, or governance mechanics. 

II. A direct or indirect entitlement to revenues, profits, assets, or distributions from 

an issuer, foundation, operating company, treasury manager, or other central party 

should remain a strong indicator of a securities transaction or digital security. 

III. Buyback-and-burn mechanisms should be distinguished from direct 

revenue-sharing. A burn implemented by autonomous code as part of a protocol's 

fee or token supply mechanics is materially dierent from an issuer-directed 

buyback funded by business revenues. The relevant distinction turns on the 

source of funds, the locus of discretion, and whether the mechanism was 

communicated to purchasers as a driver of investment return, not on the label 

aached to it.  
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IV. The legal consequences of a later change in token economics should be 

prospective and transaction-specific. A later fee switch, revenue distribution, 

buyback, or burn mechanism should not automatically recharacterize prior oers, 

sales, or secondary-market transactions, unless prior purchasers reasonably 

expected such a mechanism based on issuer representations made before or 

contemporaneously with those transactions. 

V. If a later tokenomic change creates a new investment contract, that contract 

should aach primarily to future issuer, ailiate, treasury, program-related, and 

promotional transactions made in connection with the new representation or 

entitlement. Secondary-market transactions by unailiated holders, who had no 

role in creating the new entitlement and received no issuer representation about 

it, should not automatically become securities transactions as a result. The 

Commission should confirm this principle, which is consistent with the Release's 

focus on the source, timing, and content of issuer representations as the basis for 

a purchaser's reasonable profit expectations.  

VI. The Commission should provide non-exclusive interpretive factors and practical 

examples for protocol-native deflationary tokenomics and direct or indirect 

value-accrual mechanisms, and revenue-linked mechanisms implemented by 

decentralized governance systems. These clarifications are particularly urgent 

because the Release, by design, addresses crypto assets as of a point in time. 

Crypto systems are already evolving beyond the static structures the Release 

describes. The Commission's guidance will be most durable if it provides an 

analytical framework capable of accommodating tokenomic change over time, 

rather than snapshots that require supplementation each time a new mechanism 

emerges.  
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2. The Release provides the correct conceptual 

foundation 

The Release provides a useful foundation for addressing evolving token economics in four 

respects. 

First, the Release correctly distinguishes the status of the crypto asset from the status 

of the relevant transaction, contract, or scheme. Digital commodities, digital collectibles, 

and digital tools may be non-security crypto assets, while a particular oer, sale, 

distribution, or promotional arrangement involving the same asset may still constitute an 

investment contract. This distinction is critical because the same token may be issued, 

distributed, used, governed, transferred, and traded in dierent legal contexts over time.  

Second, the Release describes a digital commodity as a crypto asset that is intrinsically 

linked to and derives its value from the programmatic operation of a functional crypto 

system and supply-demand dynamics, rather than from expected profits from the 

essential managerial eorts of others. It also distinguishes digital commodities from 

assets that carry passive yield or rights to future income, profits, or assets of a business 

enterprise, entity, promisor, or obligor.2  

Third, the Release applies a similar principle to digital tools. A digital tool may perform 

practical functions, such as access, membership, credentialing, authentication, identity, 

ticketing, or other rights. Such functionality is materially dierent from a right to receive 

future income, profits, assets, or distributions from a business enterprise, issuer, or other 

obligor. 3 

Fourth, the Release properly treats issuer representations and promises as central to the 

investment-contract analysis. A non-security crypto asset may become subject to an 

investment contract where an issuer induces an investment of money in a common 

enterprise through representations or promises to undertake essential managerial 

3 Release, Section III.C (Digital Tools), at 20-21. 

2 Release, Section III.A (Digital Commodities), at 14-16. 
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eorts from which purchasers reasonably expect profits. The source, timing, manner, and 

content of those representations are therefore critical.4  

These principles are sound. The next interpretive step is to apply them to token 

ecosystems whose economic features change over time. In practice, a token may begin 

as a utility, governance, or network-participation asset; later acquire a protocol burn, fee 

switch, buyback-and-burn mechanism, or distribution feature; and later remove, 

abandon, automate, or decentralize that feature. The Release already explains how a 

non-security crypto asset may separate from an investment contract when purchasers 

can no longer reasonably expect issuer promises to remain connected to the asset. The 

Commission should also clarify the inverse and adjacent questions: when later-added 

tokenomic features may create a new investment-contract analysis, and when later 

removal, fulfillment, abandonment, automation, or decentralization of such features may 

terminate that analysis.5  

3. The remaining interpretive issue: evolving token 

economics 

The core interpretive gap concerns changes in token economics over time. A token's legal 

profile may change when its economic design changes, even if the token's code, ticker, or 

basic network function remains the same.  

This issue is particularly important because many crypto systems evolve after launch 

through protocol upgrades, governance decisions, treasury policies, fee switches, burn 

mechanisms, staking programs, or other value-accrual mechanisms. 

The relevant legal question is not simply whether the token continues to have utility. A 

token may retain access, payment, governance, validation, or other functional use while 

also acquiring an economic feature that changes purchaser expectations. The more 

precise question is whether the later-added feature creates, or causes purchasers 

5 Release, Section IV.B (Separation of a Non-Security Crypto Asset from the Issuer's 
Representations or Promises), at 28-34. 

4 Release, Section IV.A (How Crypto Assets Become Subject to an Investment Contract), at 24-28. 

Page 7 / 26 



 Comment Leer | File No. S7-2026-09  

reasonably to expect, a claim to revenues, profits, assets, or distributions from an issuer, 

foundation, operating company, treasury manager, or other central party, or otherwise 

creates reliance on the essential managerial eorts of others. 

This issue arises in several recurring scenarios. 

I. Protocol fee burn. A functional utility or governance token later implements a 

protocol fee burn. The token does not distribute cash, stablecoins, other tokens, 

or assets to holders, but usage fees are burned or otherwise removed from 

circulation, potentially aecting supply and market price. 

II. Buyback-and-burn. A protocol, foundation, issuer, or ailiated operating company 

later implements a buyback-and-burn mechanism funded by protocol fees, 

treasury surplus, platform revenues, or other sources. The eect may be indirect 

value accrual rather than a direct payment to holders, but the legal analysis may 

dier depending on the source of funds, degree of discretion, and related 

communications.  

III. Direct revenue or profit distribution. A token later grants holders or stakers a 

right, entitlement, or practical expectation to receive a share of fees, revenues, 

profits, treasury yield, or surplus assets. This creates the highest level of 

securities-law sensitivity, particularly where the distribution is passive and linked 

to the activities or financial performance of an issuer or other central party.  

IV. Transition from central-party administration to protocol-native execution. A 

mechanism originally administered by an issuer, foundation, or ailiated operator 

later transitions to transparent code, non-discretionary protocol rules,  or a 

decentralized governance system. The Commission should clarify when such a 

transition is suicient to remove reasonable reliance on essential managerial 

eorts.  

V. Transition from purported decentralization to central-party dependence. 

Conversely, a mechanism initially presented as decentralized may become 

dependent on an issuer, foundation, ailiated operating company, treasury 
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manager, or other central party because of governance concentration, upgrade 

keys, proposal control, revenue custody, o-chain dependencies, or operational 

discretion. The Commission should clarify when such facts make a mechanism 

securities-like, notwithstanding its on-chain form.  

These scenarios may aect dierent transactions dierently. A later economic feature 

may be relevant to future issuer sales, ailiate sales, treasury sales, governance 

distributions, staking or reward programs, promotional campaigns, or secondary-market 

transactions. It should not automatically follow that every prior sale or every 

secondary-market transfer is recharacterized in the same manner.  

Accordingly, the Commission should clarify how later changes in token economics aect:  

(i) the token itself; (ii) future issuer, ailiate, treasury, or foundation oers and sales; (iii) 

governance-approved distributions or reward programs; (iv) staking, locking, or 

participation programs; and (v) secondary-market transactions by unailiated holders. 

Without such clarification, market participants may either over-comply by treating all 

deflationary or value-accrual tokenomics as securities-like, or under-comply by assuming 

that on-chain implementation alone avoids the federal securities laws.  

4. Proposed taxonomy for revenue-linked and 

deflationary mechanisms 

STORM Partners respectfully suggests that the Commission distinguish the following 

categories. This taxonomy is intended to preserve investor protection while giving 

functional token ecosystems a clearer compliance framework. It recognizes that not every 

mechanism aecting token supply, demand, or market value creates a securities-like 

claim, while also preserving a firm boundary around issuer-backed revenue, profit, asset, 

or distribution rights. 

4.1. Pure utility and active participation mechanics 

The lowest-risk category includes access rights, payment for services, gas or transaction 

fees, service credits, fee discounts, credentials, authentication rights, non-transferable 
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memberships, technical governance rights, and rewards for active participation in a 

functional crypto system. These features are consistent with the Release’s treatment of 

digital commodities and digital tools, in which value derives principally from functional use 

and programmatic system operation rather than from passive reliance on essential 

managerial eorts. 

The Commission should confirm that rewards paid to validators, node operators, oracle 

operators, data providers, developers, users, liquidity providers acting through 

non-discretionary protocol mechanics, or other active participants for objectively 

verifiable services to a functional crypto system should not be treated as securities 

distributions merely because those rewards are funded by protocol fees. The relevant 

distinction is that the recipient receives compensation for activity performed for the 

system, rather than a passive return arising solely from token ownership or token locking. 

4.2. Programmatic deflationary mechanics 

A second category consists of protocol-native deflationary mechanics. These include gas 

burns, fee burns, automatic token destruction, supply adjustments, and other 

mechanisms by which tokens are removed from circulation as part of a blockchain 

system's operation. Such mechanisms may aect supply and market value, but they do 

not necessarily create a claim to revenues, profits, assets, or distributions. 

This category should remain capable of non-security treatment where: (i) the mechanism 

is embedded in transparent code or objectively pre-established protocol rules; (ii) no 

issuer or ailiate has discretion over whether, when, or how much to burn; (iii) holders 

receive no cash, stablecoins, other tokens, assets, or claims; (iv) the burn is part of the 

functional operation, validation, selement, fee-payment, security, accounting, or 

governance design of the system; and (v) the mechanism is not marketed as yield, 

revenue share, profit distribution, dividend-equivalent treatment, price support, token 

holder return, or investment upside. 

This position is consistent with the proposed CLARITY Act's taxonomy, which treats a 

digital asset as intrinsically linked to a blockchain system where, among other things, it is 
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used to access services, participate in decentralized governance, or is used or removed 

from circulation to pay fees or verify or validate transactions on the blockchain system.6 

Although the CLARITY Act is not the operative basis for the Release, it illustrates an 

administrable distinction consistent with the Release's focus on programmatic system 

operation rather than on issuer managerial eorts. 

4.3. Buyback-and-burn mechanisms 

Buyback-and-burn mechanisms require a more granular analysis. A buyback-and-burn 

funded by issuer, foundation, or platform revenues and executed at the discretion of an 

issuer, ailiate, foundation, operating company, or treasury manager is materially 

dierent from a protocol-level mechanism that operates transparently according to code 

or decentralized governance. 

The Commission should clarify that a buyback-and-burn mechanism does not, standing 

alone, create an investment contract. However, the mechanism should be treated as a 

material Howey factor where: (i) the source of funds is revenue, profits, or treasury 

income of an issuer, foundation, operating company, or other central party; (ii) the issuer 

or ailiate controls the timing, amount, venue, suspension, modification, or execution of 

purchases; (iii) the mechanism is promised before or during the relevant oer or sale; or 

(iv) issuer communications present the mechanism as token holder value, yield, revenue 

return, dividend-equivalent treatment, price support, buyback support, or an investment 

thesis. 

Conversely, such a mechanism should remain capable of non-security treatment where it 

is protocol-native, non-discretionary, transparent, not enforceable against any issuer or 

other person, not funded by o-chain business profits, not controlled by a central party, 

and not promoted as a holder-return mechanism. 

6 Digital Asset Market Clarity Act of 2025, H.R. 3633, 119th Cong. (as received in the Senate Sept. 
18, 2025) (the "CLARITY Act"), Section 103, proposed Commodity Exchange Act Section 
1a(16)(F)(i)-(ii). 

Page 11 / 26 



 Comment Leer | File No. S7-2026-09  

4.4. Direct protocol revenue distributions 

Direct revenue distributions require the most careful analysis. The Release’s treatment of 

digital commodities and digital tools is diicult to reconcile with passive pro rata 

distributions to token holders merely for holding, staking, or locking a token. Such 

arrangements create a substantial risk that token holders are not acquiring or using a 

functional crypto asset, but instead are participating economically in a 

revenue-generating enterprise, protocol, or scheme.  

The Commission should therefore state clearly that direct passive claims to the revenue, 

profits, assets, principal, interest, or treasury income of the issuer, platform, foundation, 

or operating company are generally outside the safe non-security perimeter. This is also 

consistent with the proposed CLARITY Act's exclusion from digital commodity status for 

certain instruments that represent or give holders an interest in revenues, profits, 

obligations, debts, assets, or future assets of an issuer or another person, other than a 

decentralized governance system.7 

At the same time, the Commission should clarify whether there is any narrow 

circumstance in which direct distribution of protocol-generated fees may remain outside 

securities treatment. If such a circumstance exists, it should be limited to distributions 

that: (i) arise solely from the programmatic operation of a functional blockchain system; 

(ii) are not claims against an issuer, foundation, operating company, treasury, manager, or 

other person; (iii) are not dependent on essential managerial eorts of a central party; 

(iv) are approved or alterable only through a decentralized governance system not 

controlled by any person or group under common control; and (v) are not marketed as 

passive yield, real yield, revenue share, profit share, dividend-equivalent treatment, or 

investment return.  

4.5. Issuer-backed profit or revenue rights 

The final category should remain outside any non-security interpretive perimeter. If a 

token gives holders an enforceable or practical claim against an issuer, foundation, 

7  CLARITY Act, Section 103, proposed Commodity Exchange Act Section 1a(16)(F)(iii)(I)(bb). 
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operating company, treasury, SPV, manager, or other person for revenues, profits, assets, 

principal, interest, dividends, redemption, or other distributions, the arrangement should 

ordinarily be analyzed as a securities transaction or digital security. 

The fact that the same token may also provide access, governance, gas, credentialing, 

staking, or other functional features should not be dispositive. The Release correctly 

states that digital securities do not fall outside the definition of security merely because 

they also provide non-financial benefits similar to those provided by digital commodities, 

collectibles, or tools.8 

5. Proposed non-exclusive interpretive factors for 

non-security treatment  

STORM Partners respectfully proposes that the Commission articulate a safe interpretive 

perimeter for deflationary tokenomics and protocol-native value accrual mechanisms. 

These factors should focus on economic reality rather than labels. A mechanism 

described as “staking,” “burn,” “fee switch,” “DAO-approved,” or “protocol-native” should 

not be treated as non-security or securities-like solely because of that label. The relevant 

inquiry should be whether the mechanism creates a legal or practical claim against a 

person, whether it depends on essential managerial eorts, and whether purchasers 

were induced to expect profits from those eorts.  

A token should remain capable of non-security treatment notwithstanding deflationary or 

indirect value-accrual mechanics where all or substantially all of the following criteria are 

satisfied: 

I. No legal or practical claim. Token holders have no contractual, statutory, 

governance-enforceable, or practical claim against an issuer, foundation, 

developer, operating company, treasury, SPV, manager, or other person for 

revenues, profits, assets, principal, interest, dividends, redemption, or 

distributions. 

8 Release, Section III.E (Digital Securities), at 23-24. 
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II. Protocol-native source. The relevant fees, burns, or value eects arise from use 

of a functional blockchain system, rather than from o-chain operating-company 

revenue, discretionary treasury income, investment activity, lending activity, RWA 

income, or other managed revenues. 

III. Programmatic operation. The mechanism operates through pre-established, 

transparent, and non-discretionary code, or through a decentralized governance 

system in which no person or group acting in concert can exercise de facto control 

over outcomes.  

IV. No issuer discretion. No issuer, foundation, ailiate, treasury manager, or other 

central party determines the timing, amount, venue, execution, suspension, 

modification, or beneficiaries of the mechanism, except for narrowly defined 

ministerial, technical, or emergency-security functions. 

V. No passive distribution. Holders do not receive cash, stablecoins, other tokens, 

assets, or enforceable claims merely by holding, staking, or locking the token. Any 

rewards are tied to active, objectively verifiable services provided to the system. 

VI. Functional utility remains primary. The token is required or materially useful for 

access, payment, selement, governance, validation, security, computation, 

storage, identity, credentials, usage rights, or other practical functions of the 

system. 

VII. No investment-return communications. Issuer and ecosystem communications 

do not frame the mechanism as yield, revenue share, profit share, dividend, 

buyback support, floor support, price support, ownership, shareholder-like value, 

treasury-backed return, or investment upside. 

VIII. Technically accurate disclosure. The mechanism is disclosed in a technically 

accurate manner as protocol design, network accounting, fee mechanics, supply 

adjustment, or governance functionality, rather than as a promise by an issuer or 

other central party to generate, support, or distribute value. 
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IX. Prospective treatment of changes. Later changes to the mechanism are 

analyzed prospectively and transaction-specifically based on the rights, facts, 

and representations existing at the time of the relevant oer, sale, distribution, 

promotion, or secondary-market transaction. 

X. Remediation and separation. If a mechanism becomes securities-like because of 

issuer promises, passive entitlement, or central-party control, the token should 

remain capable of later separation from that analysis if the relevant promises are 

fulfilled, abandoned, removed, automated, or decentralized in a manner that 

eliminates reasonable reliance on essential managerial eorts. 

This perimeter would preserve the Release's core distinction: value derived from the 

autonomous and programmatic operation of a functional crypto system should not be 

equated with profit derived from the essential managerial eorts of an issuer or other 

person. They would give market participants a practical framework for structuring, 

disclosing, and modifying tokenomic mechanisms without assuming that any 

value-accrual feature is automatically securities-like. They are also consistent with the 

proposed CLARITY Act's rule of construction that no presumption of security status 

arises solely because a digital asset provides voting or economic rights with respect to a 

blockchain system or decentralized governance system, or because its value may 

appreciate or depreciate in response to the use, operations, financial performance, or 

governance of that system.9  

6. Treatment of direct revenue or profit distribution 

Direct revenue or profit distribution should be addressed expressly because market 

participants increasingly use labels such as “real yield,” “fee switch,” “staking rewards,” 

“protocol revenue,” “treasury surplus,” and “token holder value” inconsistently. In 

substance, these mechanisms range from compensation for active participation in a 

functional crypto system to securities-like participation in the revenues, profits, assets, 

or financial performance of another person. 

9 CLARITY Act, Section 103, proposed Commodity Exchange Act Section 1a(16)(F)(iv). 
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At the same time, STORM Partners respectfully submits that the Commission should 

avoid adopting any categorical rule under which a tokenomic mechanism is treated as 

securities-like solely because it references protocol fees, protocol revenue, value accrual, 

or distributions to network participants. Such a rule would risk collapsing the distinction 

between issuer-backed investment rights and autonomous protocol economics. It would 

also discourage crypto systems from adopting transparent, on-chain mechanisms in 

favor of less transparent o-chain arrangements. The more administrable approach is to 

focus on whether the mechanism creates a claim against a person, depends on essential 

managerial eorts, or is marketed as an investment return. 

A direct distribution should generally fall outside the non-security interpretive perimeter 

where it is paid pro rata to holders or stakers merely because they hold, stake, or lock the 

token, and where the payment is sourced from an issuer, platform, foundation, operating 

company, treasury, lending activity, RWA activity, investment activity, or other managed 

revenue source. Such arrangements are diicult to distinguish from passive economic 

participation in the eorts or financial performance of another person. 

By contrast, active participation rewards should be treated dierently. A user, validator, 

node operator, oracle provider, liquidity provider, developer, data provider, or other 

participant who receives fees or rewards for objectively verifiable work performed for a 

functional blockchain system is not similarly situated to a passive holder receiving a 

revenue share. In that case, the reward is compensation for activity or services provided 

to the system; it is not a distribution of profits to investors merely because they hold or 

lock a token. 

The Commission should also clarify that the term “staking” is not determinative. In some 

systems, staking may involve active participation in validation, network security, or other 

protocol functions. In other systems, “staking” may simply mean locking tokens to receive 

a passive share of revenues, fees, treasury income, or other managed returns. The legal 

analysis should turn on the substance of the activity, the source of rewards, the 

existence or absence of a claim against a person, the degree of central-party control, and 

the issuer communications made to purchasers. 
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The more diicult question is whether a mature decentralized protocol can distribute 

protocol-generated fees directly to participants or holders without securities treatment. 

STORM Partners respectfully suggests that the Commission should not resolve that 

question by labels such as “staking,” “fee share,” “protocol revenue,” or “real yield.” 

Instead, the analysis should turn on whether the distribution is a claim against a person, 

whether it depends on essential managerial eorts, whether it is controlled by a central 

party, and whether purchasers were induced by issuer representations to expect such 

distribution as an investment return. A protocol that satisfies the factors set out in 

Section 5 above should, in the Commission’s view, remain capable of distributing 

protocol-generated fees without securities treatment, absent other investment-contract 

facts. In particular, where fees are generated by the autonomous use of a functional 

blockchain system, allocated by transparent and non-discretionary rules or decentralized 

governance, and not owed by any issuer, foundation, operating company, treasury 

manager, or other person, such fees should not be treated as issuer revenues merely 

because they create economic value for network participants. 

7. Treatment of indirect revenue or profit distribution 

through buyback and burn 

Indirect value-accrual mechanisms require similar clarification. A burn is not a payment to 

a holder. It does not, by itself, give a holder a claim to revenue, profits, assets, or 

distributions. However, a buyback-and-burn program may become economically similar to 

an indirect distribution where an issuer, foundation, ailiated operating company, or 

treasury manager commits business revenues or profits to repurchase tokens from the 

market and destroy them for the purpose, or represented purpose, of supporting token 

value.  

The Commission should therefore clarify that buyback-and-burn mechanisms should be 

assessed by reference to their economic reality, including: (i) the source of funds used for 

the buyback; (ii) whether the mechanism is automatic, governance-approved, or 

discretionary; (iii) whether any issuer, ailiate, foundation, operating company, treasury 

manager, or other central party controls the timing, amount, execution, venue, 
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suspension, or modification of the program; and (iv) how the mechanism is described to 

purchasers and market participants. 

At least four cases should be distinguished.  

First, automatic gas burns or protocol fee burns should generally be treated as 

programmatic system mechanics where they operate under transparent code or 

pre-established protocol rules, no holder receives a payment or claim, and no issuer or 

ailiate controls the mechanism. 

Second, governance-approved protocol burns should remain capable of non-security 

treatment where the governance system is suiciently decentralized, the mechanism is 

not controlled by an issuer or ailiate, and the burn is not marketed as revenue 

distribution, yield, price support, or investment upside. 

Third, issuer, foundation, or treasury buybacks funded by business revenues should be 

treated as material Howey factors, particularly where the issuer or ailiate controls 

execution or presents the program as token holder value accrual, market support, or a 

reason to purchase or hold the token.  

Fourth, a promised buyback funded by a fixed percentage of issuer revenue or profits 

should generally be treated as outside the safe non-security perimeter. Such 

arrangements may create a reasonable expectation that token holders will benefit from 

the financial performance and managerial eorts of a central party, even if the economic 

eect is implemented through market repurchases and token burns rather than direct 

cash distributions. 

The Commission should also clarify that terminology and public communications are 

central to the analysis. A project that describes a burn as “network fee accounting,” “gas 

fee mechanics,” or “a protocol supply adjustment” presents a materially dierent record 

from a project that describes a buyback as “returning revenue to holders,” “real yield,” 

“shareholder-style value,” “price support,” “buyback support,” or “using profits to reward 

token holders.”  
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This distinction would allow functional crypto systems to use transparent deflationary 

mechanics without treating every supply adjustment as securities-like, while preserving 

the Commission’s ability to address issuer-led buyback programs that are marketed or 

structured as indirect profit distributions. 

8. Mutation of entitlements over time should be 

prospective and transaction-specific 

The Release recognizes that a non-security crypto asset may cease to be subject to an 

investment contract when purchasers can no longer reasonably expect issuer 

representations or promises to remain connected to the asset. That separation logic 

should be paired with guidance on later-added economic features. 

STORM Partners respectfully proposes that later changes in token economics should be 

analyzed prospectively and transaction-specifically. First, a later change in token 

economics should be assessed as of the time of the relevant change and the relevant 

transaction. Second, the change should not automatically recharacterize prior sales, 

distributions, or secondary-market transactions unless the relevant feature was 

reasonably expected by purchasers because of issuer representations or promises made 

before or contemporaneously with those transactions. 

Third, if the later change creates a new reasonable expectation of profit from issuer or 

central-party eorts, the legal consequence should aach primarily to future issuer, 

ailiate, foundation, treasury, program-related, promotional, or other transactions 

connected to that new representation, entitlement, or economic feature. 

Fourth, secondary-market transactions by unailiated holders should not automatically 

become securities transactions merely because a protocol later adopts a fee switch, 

revenue distribution, buyback-and-burn mechanism, or other tokenomic feature. A 

contrary approach would create substantial market uncertainty and be diicult to 

reconcile with the Release’s distinction between the status of the crypto asset itself and 

that of a particular contract, transaction, or scheme involving that asset. 
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Fifth, if a securities-like feature is later removed, abandoned, fulfilled, or decentralized, 

the Commission should clarify when the token can separate from the relevant 

investment-contract analysis. Relevant facts may include the removal of issuer-backed 

claims, the elimination of central-party discretion, the migration to non-discretionary 

code, the decentralization of governance control, the public disclosure of the change, 

and the absence of continuing issuer representations that holders should expect profits 

from essential managerial eorts. 

The proposed CLARITY Act's treatment of "investment contract assets" and secondary 

transactions illustrates the same policy concern. It distinguishes the digital commodity 

from the investment contract pursuant to which it may have been sold, and provides that 

certain secondary transactions in digital commodities originally involved in investment 

contracts are not deemed to be oers or sales of the original investment contract.10 The 

Commission need not adopt that legislation as current law to recognize the same need 

for temporal and transactional precision in the Release. 

9. Governance and decentralization criteria 

Revenue-linked and deflationary tokenomics are particularly diicult where a foundation, 

founding team, ailiated operating company, treasury manager, service provider, or other 

central party remains influential. The Commission should clarify which governance and 

operational facts indicate that a mechanism is genuinely protocol-native, and which facts 

indicate continued reliance on essential managerial eorts. 

The analysis should focus on economic reality rather than labels. A mechanism should 

not be treated as decentralized merely because it is described as “DAO-approved,” 

“community-governed,” “on-chain,” or “protocol-native.” Where an issuer, foundation, 

ailiate, or group under common control can determine whether, when, how, or for whose 

benefit a revenue-linked or deflationary mechanism operates, the mechanism remains 

dependent on the central party's discretion. 

10 CLARITY Act, Sections 201 and 203. 
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Relevant adverse facts should include: concentrated voting power; unilateral upgrade 

authority; emergency keys without narrow technical or security limitations; control of 

proposal flow; control of treasury custody; control of revenue collection; discretion over 

buyback timing, amount, venue, suspension, or execution; o-chain operational 

dependencies; discretionary market-making; ailiated exchange execution; and oicial 

communications presenting the mechanism as issuer-led value support.  

Relevant favorable facts should include: open-source code; transparent on-chain 

accounting; non-discretionary execution; broad governance participation; absence of 

unilateral control; objective eligibility conditions; no claims against a person; no issuer 

custody of funds used for the mechanism; and the ability of the system to continue 

operating without the issuer or any group under common control. These factors are 

broadly consistent with the proposed CLARITY Act's mature blockchain system criteria, 

including value substantially derived from use and functioning of the blockchain system, 

open and programmatic operation, lack of unilateral authority, and distributed 

ownership.11 

The Commission should also distinguish between narrowly limited technical controls and 

economic discretion. Emergency keys or technical pause rights designed solely to 

address bugs, exploits, or security incidents should not automatically be treated as 

evidence of securities-like central-party control. However, such controls become 

materially more significant where they permit a central party to alter revenue distribution, 

buyback execution, fee allocation, burn parameters, treasury flows, or other 

value-accrual mechanics. 

Clear guidance on these factors would help market participants assess whether a 

tokenomic mechanism is properly understood as autonomous protocol design or as 

issuer-led value management. It would also reduce the risk that decentralization 

terminology is used to obscure continuing reliance on issuer or ailiate discretion. 

11 CLARITY Act, Section 205, proposed Securities Exchange Act Section 42. 
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10. Requested clarifications 

STORM Partners respectfully requests that the Commission refine or supplement the 

Release to address the following questions: 

I. Later changes in token economics. Does a later implementation of a fee switch, 

protocol burn, buyback-and-burn program, revenue-distribution mechanism, or 

other value-accrual feature create a new investment-contract analysis only 

prospectively, or can it aect prior sales, prior distributions, and 

secondary-market transactions? 

II. Programmatic burns. Under what conditions can a programmatic burn, gas burn, 

protocol fee burn, token destruction, or removal of tokens from circulation remain 

consistent with digital commodity or digital tool treatment? 

III. Buyback-and-burn distinctions. How should the Commission distinguish 

automatic gas burns, protocol fee burns, decentralized governance-approved 

burns, issuer or foundation treasury buybacks, and issuer-promised buybacks 

funded by business revenues or profits? 

IV. Direct protocol-fee distributions. Can any direct distribution of 

protocol-generated fees remain outside the securities perimeter where there is 

no issuer-backed claim, no central-party discretion, no issuer custody, and no 

reasonable expectation of profits from essential managerial eorts? 

V. Passive distributions versus active rewards. Should direct passive distributions 

to holders or stakers solely by virtue of holding, staking, or locking a token be 

treated dierently from compensation paid to validators, node operators, oracle 

providers, liquidity providers, data providers, developers, users, or other 

participants for objectively verifiable services to a functional crypto system? 

VI. Meaning of staking. How should the Commission distinguish protocol staking or 

active participation in network validation/security from passive token-locking 
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arrangements marketed as “staking” but economically structured as revenue 

share, yield, or managed return? 

VII. Governance and decentralization. What facts demonstrate that a purportedly 

decentralized governance system is suiciently independent from an issuer, 

foundation, ailiated operating company, treasury manager, or other central party 

for revenue-linked or deflationary tokenomics to be treated as protocol-native? 

VIII. Secondary-market transactions. If a later securities-like economic feature is 

introduced, does the resulting investment-contract analysis aach only to future 

issuer, ailiate, treasury, foundation, program-related, or promotional 

transactions, or can it also aach to secondary-market transactions by 

unailiated holders, and under what conditions? 

IX. Removal, abandonment, fulfillment, automation, or decentralization. If a 

securities-like feature is removed, abandoned, fulfilled, automated, or 

decentralized, what disclosures, facts, or market conditions are suicient for the 

token to separate from the associated investment-contract analysis? 

X. Issuer communications. Which issuer, foundation, ailiate, or ecosystem 

communications would the Commission view as converting otherwise permissible 

protocol economics into representations or promises of investment profit? 

XI. Disclosure examples. Can the Commission provide non-exclusive examples of 

safer and riskier formulations for public disclosures relating to burns, fee switches, 

treasury allocations, buybacks, staking, protocol rewards, and protocol-fee 

distributions? 

11. Conclusion 

The Release is a welcome and important step toward legal clarity. The next necessary 

step is to clarify the treatment of evolving token economics, deflationary tokenomics, and 

direct or indirect revenue-linked mechanisms. Without such clarification, market 

participants will continue to face uncertainty in an area where token ecosystems are 
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evolving quickly and where legal consequences may depend on subtle distinctions in 

technical design, governance control, economic rights, and issuer communications. 

The Commission can address this issue without weakening investor protection. It should 

preserve a firm boundary around issuer-backed revenue, profit, asset, redemption, and 

distribution claims, while confirming that transparent, protocol-native, non-discretionary 

fee burns and active participation rewards do not, without more, transform a functional 

token ecosystem into a securities scheme. 

The Commission should also clarify that later tokenomic changes are to be assessed 

prospectively and transaction-specifically, rather than automatically and retroactively 

recharacterizing all token transactions. Such guidance would be consistent with the 

Release’s asset-versus-transaction distinction and its focus on issuer representations, 

purchaser expectations, and reliance on essential managerial eorts. 

STORM Partners appreciates the opportunity to provide this comment and would 

welcome the opportunity to discuss these issues further with the Commission and its 

sta. 

Sincerely, 

 

 

 

 

Dr. Iur. Nicola Massella 
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Annex - Proposed interpretive examples 

For ease of administration, STORM Partners respectfully suggests that the Commission 

consider including examples substantially along the following lines in any refined or 

supplemental guidance: 

Example 1 - Gas burn/protocol fee burn. A functional blockchain system requires users 

to pay transaction fees in the native token, and a portion of each fee is automatically 

burned under transparent code. No issuer or ailiate controls the timing, amount, or 

execution of the burn, and holders have no claim to any revenue, profit, asset, or 

distribution. The mechanism should not, standing alone, cause the token or its 

transactions to be treated as securities. 

Example 2 - Decentralized protocol burn. A mature decentralized protocol collects 

usage fees under protocol rules, and those fees are used or removed from circulation 

through a non-discretionary mechanism approved by decentralized governance. No 

holder has an enforceable claim against an issuer, foundation, operating company, 

treasury manager, or other person. The mechanism should be analyzed as protocol 

economics rather than as an issuer distribution, absent additional investment-contract 

facts. 

Example 3 - Treasury buyback by a central party. An issuer, foundation, or ailiated 

operating company announces that it will use a fixed percentage of its revenues or profits 

to repurchase and burn tokens. The timing, amount, venue, suspension, or execution of 

the program is controlled by the issuer or an ailiate, and the program is promoted as 

token holder value accrual, buyback support, price support, or investment upside. The 

arrangement is highly likely to create an investment-contract analysis for oers and sales 

made in connection with that representation. 

Example 4 – Passive fee share. Token holders or stakers receive a pro rata share of 

protocol, platform, issuer, foundation, treasury, or operating company revenues merely 

because they hold, stake, or lock the token, without providing active services to the 
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system. Such a mechanism should generally be treated as securities-like unless the 

Commission identifies a narrow protocol-native exception. 

Example 5 - Active service rewards. Users, validators, node operators, oracle providers, 

data providers, liquidity providers acting through non-discretionary protocol mechanics, 

developers, or other participants receive fees or rewards for objectively verifiable 

services provided to a functional blockchain system. The reward is compensation for 

activity or services performed for the system, not a passive entitlement arising from token 

ownership. Such rewards should not, without more, be treated as securities distributions. 

Example 6 - Later-added token holder revenue feature. A token is initially sold and used 

as a functional access or governance token. After launch, the issuer announces that 

holders will receive a share of platform revenues or treasury income merely by holding or 

locking the token. The laer announcement should be analyzed prospectively and 

transaction-specifically. It should not automatically recharacterize prior transactions 

unless earlier purchasers were led reasonably to expect that feature based on issuer 

representations made before or contemporaneously with those transactions. 

Example 7 - Removal or decentralization of a securities-like feature. A token previously 

included an issuer-administered revenue feature. The feature is later removed, 

abandoned, or replaced by non-discretionary protocol mechanics controlled by 

decentralized governance, and the issuer publicly discloses that holders no longer have 

any claim to issuer revenues, profits, assets, or distributions. The Commission should 

clarify when such facts are suicient for the token to separate from the associated 

investment-contract analysis. 
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