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Re: Recommended Changes to Regulation S-K
Dear Ms. Countryman:

We are submitting this letter in response to the request from Chairman Paul Atkins
for suggested revisions to Regulation S-K to refocus registrant disclosures on materiality -
material information that a reasonable investor would consider important in making an
investment or voting decision.! Chairman Atkins has identified “re-anchoring disclosure in
materiality” as the first pillar in his goal to increase the number of public companies in the
United States.

We appreciate the opportunity to provide our input on revisions to Regulation S-K
and ways to address disclosure liability concerns with the goal of refocusing company
disclosures on materiality. We support the Commission’s broad-based review to meet
Chairman Atkins’ objectives to improve disclosure for the benefit of both investors and
public companies and to find ways to address important liability concerns. We believe that
the Commission’s mandate of investor protection, efficiency, competition, and capital
formation supports a refocusing of disclosure on materiality. We also believe that
materiality-focused disclosure would lower the costs of being a public company in the
United States, thereby encouraging more companies to use the public markets to access
capital.

As long-time capital markets advisors, we work regularly with registrants of all
sizes and business complexity, often beginning long before initial public offerings and
continuing after they have become large accelerated filers. We are often on the front line
helping management understand and comply with their disclosure obligations. Based on
our experience, we agree that existing disclosure requirements unfortunately often result
in long, overly-complex periodic filings with redundant, obsolete or immaterial information
that offer little value to investors while depleting time and resources for public companies.

" Chairman Paul S. Atkins, Statement on Reforming Regulation S-K (Jan. 13, 2026), https://www.sec.gov/newsroom/speeches-statements/atkins-
statement-reforming-regulation-s-k-11326. See also, Commissioner Mark T. Uyeda, Remarks at the 53 Annual Securities Regulation Institute (Jan. 6,
2026), https://www.sec.gov/newsroom/speeches-statements/uyeda-remarks-securities-regulation-institute-012626.
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In order to streamline disclosure and enhance investor decision-making, we have always
supported continuing to have materiality as the cornerstone of disclosure requirements.

Materiality Should Continue to be the Cornerstone of Disclosure Requirements

The central purpose of corporate disclosure is to provide investors with the
information they need to make informed investment decisions and, for proxy information,
voting decisions. To this end, the concept of materiality has always been central to
registrants’ disclosure obligations under the federal securities laws. For information to be
material, “there must be a substantial likelihood that the disclosure of the omitted fact
would have been viewed by the reasonable investor as having significantly altered the
‘total mix’ of information made available.”? In formulating the “total mix” standard, the U.S.
Supreme Court refused to find that a fact is material just because a reasonable investor
“‘might” consider it important, explaining that such a low standard of materiality poses the
danger of too much disclosure, namely that “management’s fear of exposing itself to
substantial liability may cause it simply to bury the shareholders in an avalanche of trivial
information—a result that is hardly conducive to informed decision making.”® In other
words, the concept of materiality serves the dual purposes of highlighting information that
a reasonable investor would likely consider important while filtering out relatively
unimportant details that could confuse or overwhelm investors. In this regard, we note
that a reasonable investor makes investment and voting decisions based upon
maximizing financial value.

The goal of corporate disclosure should be to provide, in an efficient manner, the
information needed by reasonable investors to make informed investment decisions and,
for proxy information, voting decisions. A corollary is that disclosure requirements should
not solicit all information that may be desired by all investors or the public. We think it
important that the Supreme Court focused on the “reasonable investor.” We believe that,
to be effective, periodic and current reports should remain focused on the information that
is material to an understanding of a registrant’s operating results and financial
performance. We do not think the Commission should assume that just because some
investors request specific information on a variety of non-financial topics, and some
companies voluntarily provide it, that this provides a conclusive justification for requiring
these disclosures in Commission filings.

We also agree with Chairman Atkins that public company disclosure requirements
have been used in recent years to affect matters of corporate governance through
“‘comply or explain” and “regulation by shaming.” Corporate governance decisions should
be left to shareholders and their company directors. We are mindful that some parties
seek information in areas of corporate sustainability, including issues such as conflict
minerals, environmental matters and climate change, workforce diversity and labor
conditions, among others. Although these matters may be considered by registrants’
boards and management as part of broader strategy and business profile reviews, they

2 TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976).
3 Jd. at 448-49.
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are not, in most cases, material to an investor’s understanding of a registrant’s operating
results and financial performance, and, accordingly, are not appropriate topics for
disclosure mandates.

We think the Commission should continue to recognize that periodic and current
reports are only one form of communication by registrants with investors and the public
and that registrants often communicate with investors and the public regarding a number
of issues through media outside of their periodic and current reports. These
communications should be encouraged and facilitated by relevant stakeholders. There
are a variety of avenues appropriately outside the Commission’s purview through which
companies can, and do, communicate how they are addressing important social and
other non-financial issues, including through publication of corporate sustainability reports
on company websites.

Benefits of Disclosure Requirements to Investors Should Outweigh the Costs to
Registrants

In addition to the central concept of materiality, important policy considerations
come into play as to whether informational benefits to investors are appropriately
balanced against compliance costs to companies, and the potential impact on efficiency,
competition, and capital formation. Disclosure is costly for registrants to prepare and
disclosure of sensitive information can result in competitive disadvantages. In particular,
compiling underlying facts, assessing materiality, and drafting responsive disclosure is
often a complex and time-consuming process. Registrants have varying methods to
manage this process, ranging from large and sophisticated registrants employing broad
internal teams who oversee substantially all aspects of this process to small emerging
registrants who coordinate extensively with outside counsel and advisors. Significant
resources, both time and money, are required to support the disclosure process—a
process that is necessary even when the required information is of little or no value to
investors.

As an example of a disclosure mandate whose benefits we believe are far
outweighed by costs to a company, we believe the Commission should reevaluate the
mandatory inline XBRL tagging requirements for disclosures and financial statements in
registrants’ reports and registration statements. Compliance with mandatory XBRL data
tagging has increased costs for registrants and it is not clear that, with the growing use
and sophistication of artificial intelligence, ongoing benefits to investors from data
tagging outweigh the significant costs and burdens to registrants. Data tagging of a
registrant’s SEC filings is generally done by outside parties over whom the registrant
has no control. However, the failure of the third party to properly data tag a registrant’s
filing can result in filings that are not compliant with form requirements or in some cases
in the rejection of the filing. This can result in a registrant not being timely with its
reporting obligations, thereby potentially losing the ability to use a short-form registration
statement to raise capital. The consequences of such “inadvertent” delays in filing
periodic reports has significant negative consequences for companies and their future
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capital formation capacity, due to the loss of their eligibility to use short-form
registration.

We recognize that the Commission, together with other U.S. financial regulators,
is required to adopt data tagging pursuant to the Financial Data Transparency Act Joint
Data Standards (“FDTA”).# But we recommend that the Commission amend its rules,
including Regulation S-K, to provide that only the financial data required by the FDTA is
required to be tagged, amend the filing submission provisions to eliminate rejection of
filings due to data tagging issues, and adopt rules allowing for a cure period to file
rejected reports and registration statements to enable these data tagged reports and
registration statements to be filed within the cure period, thus avoiding the draconian
results from tagging “foot faults”.

The Commission Should Promote Quality While Reducing the Length of Disclosure

The length of Commission filings such as annual reports and proxy statements has
increased dramatically over the past decades, driving up the costs to investors of
interpreting disclosure. We believe that the Commission should encourage greater use of
cross-references, hyperlinks, and other ways to consolidate disclosures to reduce
duplicative and overlapping disclosures in SEC filings. We think that facilitating the use of
hyperlinks and cross-referencing can meaningfully improve accessibility to, and
navigability of, company information.

The Commission Should Extend Disclosure Safe Harbors

We believe it is important for registrants to be able to rely on safe harbors from
liability for information provided through hyperlinks and cross-referencing within a report
or registration statement. For example, if a registrant decides to cross reference the notes
to the registrant’s financial statements in lieu of replicating disclosures in response to a
line-item (including forward-looking information) we believe that the safe harbor under the
Private Securities Litigation Reform Act of 1995 (“PSLRA”) should cover the cross-
referenced disclosure, even though the disclosure is contained in the registrant’s financial
statements.

Recommended Changes to Regulation S-K

The following is a summary of our recommended significant edits to Regulation S-
K. We have attached these edits as well as others that we believe are necessary and
important to a materiality-centered disclosure regime as Annex A.°

4 Pub.L. 117-263, title VLIII, 136 Stat. 2395, 3421 (2022). See also Proposed Rule, Financial Data Transparency Act Joint Data Standards, 89 F.R. 163
at 67890 (Aug. 22, 2024).

5 We recognize that a number of our recommended edits are to amended or recently adopted Regulation S-K items. We are sensitive to the fact that
seeking repeal of requirements only a few years after their enactment imposes an additional layer of costs on both registrants and the Commission. We
believe, however, that such costs ultimately will be mitigated through the reduced disclosure obligations arising from implementing our recommended
changes.
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Item 10. General

We recommend that Item 10(e)(1)(i)(B) be revised to eliminate the requirement to
reconcile forward-looking information to U.S. GAAP, particularly since it is required only if
it is available without unreasonable effort and expense.

To refocus disclosure on materiality as the “north star”, we believe it is important to
explicitly provide that materiality is the overriding principle in providing disclosure in
response to Regulation S-K items. In this regard, we believe that registrants should not
be second-guessed on materiality determinations for which they have a reasonable basis,
that are not misleading, and that are not made in bad faith. For a reframing of disclosure
obligations focused on materiality to actually be useful and implemented, it is essential
that it is clear from the language in Regulation S-K that no item of Regulation S-K
‘requires” or mandates any particular disclosure (other than Items 402, 404, and 601) and
that no item of Regulation S-K creates a duty to disclose any or all the particular
provisions of any Regulation S-K item (other than Items 402, 404, and 601). We are
excluding ltems 402, 404, and 601 as we recognize that investors value this information
in making informed investment decisions and, for proxy disclosure, voting decisions.

To incorporate a “global” materiality standard applicable to all Regulation S-K
items, we recommend that the Commission amend Item 10 of Regulation S-K to add a
new ltem 10(g).6 Our recommended new Item 10(g) provides that, in response to any
particular item requirement, other than ltems 402, 404 and 601, a registrant may omit a
response, in whole or in part, to the extent that the registrant reasonably determines that
information responsive to such disclosure item would not be material, and that the
omission of such information would not cause the statements that are made to be
misleading in any material respect. Our recommended new Item 10(g) also provides that
a registrant’s determination to omit a response will be presumed to be intentional and
unless there is clear evidence to the contrary, including bad faith, will not be considered
an impermissible omission. Registrants would still be obligated, under Securities Act Rule
408 and Exchange Act Rule 12b-20, to disclose such further material information as may
be necessary to make the statements made, in light of the circumstances under which
they are made, not misleading.

Finally, we have included a definition of material information in our proposed new
Item 10(g) as we believe it is important to have an overriding definition of material
information that specifically references the guiding Supreme Court decisions. We
recognize that certain Regulation S-K items contain their own characterization of
materiality or conclusion that particular disclosure is always material and we believe that
these are not appropriate. We believe that an overriding materiality definition routinely
used by practitioners and registrants alike in Item 10(g) that is guided by Supreme Court

8 We note that others have made similar suggestions. See Catherine T. Dixon, Chair, Federal Regulation of Securities Committee, et al., Business Law
Section, American Bar Association, Comment Letter (Mar. 6, 2015),
https://www.americanbar.org/content/dam/aba/administrative/business_law/comment-letters/disclosure-effectiveness-201503.pdf; see also A.B.A.,
Comment Letter on Concept Release on Business and Financial Disclosure Required by Regulation S-K (Dec. 15, 2017),
https://www.sec.gov/comments/S7-06-16/S&0616-2812973-161696.pdf. We have built on the initial suggestions in the ABA letters.
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jurisprudence should be determined to be controlling and we believe the Commission
should make that clear.

Item 101. Description of Business

We think that, consistent with a materiality-centered, principles-based disclosure
framework, particular disclosure topics should be provided as examples only, thereby
allowing registrants to describe their business in the manner that they feel most efficiently
and accurately conveys how management views and manages their business. In this
regard, we suggest deleting specific thresholds regarding environmental costs and
disclosure relating to government regulation. We believe that companies already disclose
any related material impacts in their MD&A, financial statements and in any other
sections where they discuss their earnings, financial condition and capital expenditures.
In addition, many companies also disclose any material risks of increasing costs
associated with compliance with governmental regulations in their risk factors.

We also recommend deleting Instruction 3 to Item 101 as this instruction is
inconsistent with recommended new Item 10(g). There is no reason that registrants
should have to seek Commission “permission” to omit immaterial information.

We also recommend deleting detailed disclosure of human capital resources. To
the extent material, this information is already disclosed, frequently in risk factor sections
of companies’ annual reports on Form 10-K. For example, companies often include risk
factor disclosure regarding challenges of integrating, developing, and motivating a rapidly
growing employee base or the need to attract and retain highly qualified personnel.
Companies also voluntarily provide detailed disclosures relating to their human capital
resources in publicly-available non-SEC reports or other written materials that address
their investors' requests. This investor interest is likely to prompt companies to provide
even more information regarding human capital resources, which benefits those investors
interested in company-specific aspects of this type of disclosure. These “privately
ordered” voluntary disclosures are available to all investors who wish to access them, and
mandated disclosure only adds to a registrant’s compliance burden, which is a significant
factor in dissuading private companies from going public.

Item 102. Description of Property

Given changes in the economy and the nature of many companies, the specific
requirements of ltem 102 are obsolete and harken back to a largely industrial and
manufacturing economy that has changed significantly. A description of physical
properties may be relevant to certain types of registrants. For example, registrants in the
hotel and lodging industry tend to disclose the location and number of rooms at each of
their properties and registrants with casino operations disclose the number of table
games and slot machines at each location. In contrast, registrants that provide services
and information technology often have no material physical properties to describe.
Nonetheless many of these registrants have non-physical assets that are key to their
business. We think that registrants should be able to contextualize their key assets within
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the broader narrative description of the business in a manner that enhances disclosure to
investors.

Item 103. Legal Proceedings

We believe that companies should be permitted to disclose information about
material legal proceedings by including hyperlinks or cross-references to disclosure
located elsewhere in a disclosure document, such as the risk factor or business sections.
We believe that ASC 450 contains the appropriate level of requirements for disclosure of
material legal proceedings to inform investment and voting decisions of the reasonable
investor and suggest that the Commission consider eliminating Item 103.

We believe that the Commission should eliminate any required disclosures
regarding environmental proceedings involving a governmental authority. The entirely
quantitative, one-size-fits-all threshold is arbitrary and results in disclosure that may not
be material to investors and instead can obscure other, more meaningful information
about a company’s material legal proceedings. The resulting disclosure also does not
assist investors in assessing whether a company has significant environmental
compliance problems. Our suggested ltem 10(g) materiality provision would address
these shortcomings.

We believe that the disclosure required by ASC 450, together with the
requirements in ltems 303 and 503(c) of Regulation S-K, sufficiently call for information
for reasonable investors regarding legal proceedings.

Item 105. Risk Factors

The current risk factor disclosure requirement is principles-based and mandates
disclosure of “the most significant factors that make an investment in the registrant or
offering risky.” We continue to believe that the summary section of risk factors does not
enhance the readability of the document and in fact, it could potentially distract investors
from reading all risk factors carefully. We also recommend deleting the obligation to
include a risk factor summary as we believe it has not had the intended effect of reducing
disclosures.

We also believe that current risk factor disclosure has expanded due, in large part,
to liability concerns arising not only from forward-looking statements in risk factors, but
also from frivolous lawsuits. To address liability issues directly in risk factors, we
recommend including safe harbor language similar to that set forth in Item 305. Our
suggested language is included in Annex A.

Further, we agree with Chairman Atkins that risk factors include a significant
number of generic risks that do not provide meaningful information to investors.” Our
clients are, however, reluctant to eliminate generic risk disclosures again due to liability

7 See Chairman Paul S. Atkins, Speech, Remarks at the Texas A&M School of Law Corporate Law Symposium (Feb. 17, 2026)
https://www.sec.gov/newsroom/speeches-statements/atkins-02-17-2026-remarks-texas-am-school-law-corporate-law-symposium.
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concerns. We believe that registrants should be permitted to omit generic risks from their
risk factor disclosures without fear of liability. In lieu of providing generic risk discussion in
periodic reports and Securities Act filings, we believe that registrants should have the
ability to omit these discussions and, if they desire, to include a discussion of generic
risks on their websites. We believe that the new Item 10(g) we are suggesting should
provide registrants greater comfort that they can reduce their risk factor disclosures to
include only those risks that are particular and material to their companies, operations
and financial condition — in line with the intended objectives of risk disclosure.

In addition, we think that efforts to limit potential litigation contribute to lengthy risk
factor disclosure as registrants may at times seek to provide investors with every
conceivable factor that could, if realized, adversely affect the registrant. Absent any
change in the rules, we think that there is little chance that this over-disclosure
decreases. For this reason, we encourage the Commission to address over-disclosure of
generic and common risks through the adoption of a safe harbor protecting registrants
from liability solely for failing to identify common and generic risks notwithstanding the
inclusion of focused and meaningful registrant-specific risk disclosure.

Finally, we are recommending that registrants be permitted to include explanations
of how they may currently, or in the future, address the identified risks. Historically,
registrants have not been permitted to include a discussion of mitigating factors or a
discussion of how they are addressing or may address risks. While MD&A disclosures in
ltem 303 may address some of these issues, we believe that it is helpful to investors to
understand, in the context of the risk disclosure, how a registrant may be addressing the
identified risks. We also think that disclosure about a registrant’s approach to risk
management could enhance investor understanding of the possible impact of a disclosed
risk and the registrant’s overall risk profile.

Item 106. Cybersecurity

We recommend deleting Item 106 in its entirety because it is unnecessary as any
cybersecurity risk is already addressed in risk factor disclosures or in ltem 303 MD&A
disclosures. We also are concerned that providing disclosure about how a company
manages it cyber risk provides a road map for bad actors to attack the company and its
systems. We have previously provided comments on our concerns about the Item 106
disclosure provisions.®

Item 201.  Market Price of and Dividends on the Registrant’s Common Equity and
Related Stockholder Matters

We think that, in light of changes in technology and security ownership, the
Commission should delete Item 201(b) and Item 201(e). With respect to Item 201(b),
there have been significant changes in the ownership profile and the manner of

8 See Davis Polk & Wardwell LLP, Comment Letter on Cybersecurity Risk Management, Strategy, Governance, and Incident Disclosure (May 6, 2022)
https://www.sec.gov/icomments/S7-09-22/s70922-20128282-290896.pdf.
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ownership of registrants’ securities, including a significant increase in institutional
ownership and the migration toward holding securities in “street name.” As a result,
disclosure of the number of holders of a registrant’s equity no longer represents material
information.

With respect to our recommendation to delete the performance graph in ltem
201(e), the internet has made vast amounts of information, including information about
registrants’ securities (e.g., stock price history and performance), readily available to
investors. Various organizations publish for free information which can and does educate
investors about economic trends, companies and the industries in which they operate.
Moreover, some of these organizations provide advanced and customizable security-
research techniques and screening allowing for sophisticated comparative analysis by
investors.

Item 302. Supplementary Financial Data

We recommend deleting Item 302(a). As this Item applies only to certain
registrants (on selected forms) and quarterly reporting obligations on Form 10-Q, the
value of the requirement to investors is limited. With the Commission revisiting the
requirements for quarterly reporting obligations, we believe deletion of this Item is
appropriate at this time. We also note that the requirement for quarterly financial data can
be an unwelcome surprise for newly public companies attempting to do a follow-on
offering. If the quarterly information was not needed to market the initial public offering, it
is unclear why it should be required in a follow-on offering that follows the IPO.

Item 303. Management’s Discussion and Analysis of Financial Condition and
Results of Operations

We believe it would be helpful to registrants for the Commission to consolidate the
various sources of guidance on the MD&A into a single source, as a Commission
interpretation. Doing so would enable registrants to approach their MD&A in the context
of the revised Regulation S-K provisions. In preparing consolidated MD&A guidance, we
recommend the Commission avoid prescriptive quantitative thresholds or specific
formatting or presentation styles, including in respect of executive overviews, as each of
these approaches would deviate from a materiality-centered, principles-based disclosure
framework and potentially increase cost to registrants.

We also have the following recommendations regarding certain provisions of Iltem
303.

Item 303(b)(3). Critical Accounting Estimates

We recommend deleting Item 303(b)(3). Based on our experience, we do not think
critical accounting estimates disclosure results in meaningful additional disclosure to
investors, particularly given the disclosure required in the financial statement footnotes.
We think that registrants generally repeat some or all of the relevant disclosure from the
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financial statements in response to Item 303 resulting in redundant boilerplate disclosure
of little or no use to investors.

Instructions to Paragraph (b)6.

We recommend adding specific safe harbor language to Instruction 6 similar to
that set forth in Item 305. We believe it is important that registrants are able to assert
reliance on the safe harbor for all information provided pursuant to Iltem 303, other than
historical information. We also recommend line edits that will replace words such as
“‘must” from Item 303 that may be read to undercut a registrant’s ability to make
materiality determinations regarding disclosures that would be permitted under our
recommended new Item 10(g).

Item 305. Quantitative and Qualitative Disclosures About Market Risk

We think that the requirements related to quantitative and qualitative aspects of
market risks associated with derivatives and other market-sensitive instruments solicit
disclosure that is meaningful only for registrants in certain industries, such as banking
and financial services. Although such disclosure can be important to understanding a
bank’s or financial holding company’s statement of financial position, cash flows and
results of operations, we think such disclosure may have significantly less value in other
industries. Accordingly, we think the Commission should permit companies to evaluate
whether market risk disclosure is material to their business and operations and allow
companies to focus on the information and methods that management actually uses
internally to evaluate, monitor and manage market risk.

We also recommend deleting the condition to the availability of the safe harbor that
registrants must provide the information identified in ltem 305. We believe this language
is inconsistent with a materiality-based disclosure framework.

Item 401. Directors, Executive Officers, Promoters and Control Persons

Instruction 2 to 401(f)

We recommend eliminating this instruction. We believe that this instruction is
inconsistent with a registrant’s materiality determinations and with our recommended
new ltem 10(g).

Item 403.  Security Ownership of Certain Beneficial Owners and Management

We recommend deletion of this item, other than for initial public offerings, as the
information is publicly available through required Section 13(d) and Section 16 filings. For
public reporting entities, registrants rely on this publicly available information in
responding to this item and we do not believe it is necessary to be included in registrants’
disclosures.
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Item 404. Transactions with Related Persons, Promoters and Certain Control
Persons

Item 404(a) requires that materiality be considered from the viewpoint of the
related person. Registrants are not able to evaluate by themselves whether a related
person has a material interest in a transaction. We recommend that the Commission
amend 404(a) to incorporate a knowledge standard with respect to related persons such
that disclosure is required only if a registrant has actual knowledge that a related person
would have a material interest in a transaction.

We also recommend narrowing the scope of persons in the definition of related
party, as set forth in the edits in Annex A. Registrants incur significant expense and
burden attempting to identify whether there is a transaction with a related person, and it
is unclear how investors benefit from this information. We also believe that the type of
transaction should not include ordinary course business transactions.

We also recommend changing the threshold for transactions to be based on a
percentage of annual gross revenues rather than a set dollar threshold. This change will
reflect more appropriately the impact of a related transaction on the registrant.

Item 405. Compliance with Section 16(a) of the Exchange Act

We recommend deleting Item 405. The information provided in response to this
item is publicly available on EDGAR due to the required electronic submission of Forms
3, 4 and 5. The disclosure requirement provides no further meaningful information to
investors and increases the burden and cost to companies for what appears to be “name
and shame” disclosure.

Item 406. Code of Ethics

We recommend that the Commission eliminate the requirement that, if a
registrant has not adopted a code of ethics, it must explain why.

Item 407. Corporate Governance
Item 407(c). Nominating committee

We recommend that the Commission eliminate the requirement that registrant
disclose or explain why the registrant does not have a nominating committee. We also
recommend that the Commission eliminate the requirement that the registrant disclose
that it does not have a policy with regard to the consideration of any director candidates
recommended by security holders. We believe the “explain” requirements in these
requirements is intended to affect corporate governance practice rather than provide
disclosure to investors.
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Item 407(d). Audit committee disclosure

We continue to have concerns regarding audit committee disclosure. In particular,
we remain concerned about disclosures about communications between the audit
committee and the company’s auditor. As lawyers who regularly advise issuers and
others on their reporting and disclosure obligations, it is vanishingly rare, in our
experience, that our public company clients or their audit committees receive questions or
requests for additional information from investors about the audit committee’s oversight of
the auditor. We provided detailed comments relating to these concerns in our comment
letter on the audit committee rule proposals.® We also believe that much of this disclosure
is intended to affect corporate governance practice rather than provide disclosure to
investors. We recommend that the Commission delete the audit committee disclosure in
its entirety.

Item 407(e). Compensation committee

As with nominating and audit committees, we recommend that the Commission
eliminate the requirement that registrant disclose or explain why the registrant does not
have a compensation committee. We believe the “explain” requirement is intended to
affect corporate governance practice rather than provide disclosure to investors.

Item 407(h). Board leadership structure and role in risk oversight

We recommend that the Commission eliminate the requirement to disclose why
the registrant has determined that its leadership structure is appropriate. We also
suggest eliminating the requirement to disclose the extent of the board’s role in risk
oversight of the registrant, including how the board administers its oversight function,
and the effect on the board’s leadership structure. For most registrants, the board’s role
in risk oversight is unrelated to its decisions of board leadership structure, leading most
registrants to either affirmatively state that there is no effect or to make a boilerplate
statement that the board’s leadership structure supports or enhances its role in risk
oversight, which is of little use to investors.

Item 407(i). Employee, officer and director hedging

We recommend that this Item be limited to executive officers and directors of a
registrant. Many companies have policies regarding hedging by executive officers and
directors. We believe that this provision as it applies to employees is burdensome and
costly to registrants as it requires them to monitor or otherwise determine whether
employees engage in hedging activities, which likely does not result in material
information for investors.

9 See Davis Polk & Wardwell LLP, Comment Letter Possible Revisions to Audit Committee Disclosures (Sept. 8, 2015)
https://www.sec.gov/comments/S7-13-15/s71315-64.pdf.
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Item 408. Insider Trading Arrangements and Policies

Insider trading is prohibited by law. Policies on compliance with the federal
securities laws, including insider trading, have long been standard practice among public
companies. The disclosures do not provide any meaningful information to a reasonable
investor. To the extent that executive officers, directors, and beneficial owners of more
than 10% of a company’s equity securities engage in trading activities, those activities
already are subject to reporting under Section 16(a) and subject to the short swing liability
provisions of Section 16(b). We recommend deleting this item as it only increases costs
and burdens on registrants without providing material information to investors.

Item 506. Dilution

We do not believe that the current dilution disclosure provides meaningful
information to investors as to how dilution is calculated or on the impact of a registrant’s
initial public offering price. Pricing of an initial public offering involves a number of
different considerations. To the extent that dilution of net tangible book value per share is
material, such information already is included in either risk factors or MD&A. We also note
that, for many companies, book value is not a relevant measure. Other disclosures,
including in a registrant’s balance sheet and capitalization table, enable investors to
evaluate potential dilution concerns. We have the same concerns that the current dilution
disclosure is not meaningful for those public reporting companies that also are required to
include this disclosure. We recommend deleting the separate disclosure in Item 506.

Item 601.  Exhibits

We recommend a number of changes to required exhibit filings, including those of
internal company policies and those that are not consistent with materiality-focused
disclosure. We also recommend deletion of the language in Item 601(b)(10)(iv) that
allows the Commission to second guess and essentially overturn the registrant’s
materiality analysis. We believe this is inconsistent with our recommended new Item
10(g) and with existing disclosure obligations of registrants. We also recommend deletion
of Item 601(b)(97) Policy Relating to Recovery of Erroneously Awarded Compensation as
we believe that this requirement is intended to affect corporate governance practice
rather than provide disclosure to investors.

Item 701. Recent Sales of Unregistered Securities; Use of Proceeds from
Registered Securities

We believe that the Commission should eliminate the disclosure requirements of
Item 701(a)-(e). To the extent recent sales of securities are material to investors, there
are other disclosure requirements that would trigger such disclosure, including Item
303(a)(1) and (2) under which registrants are required to describe their liquidity and
capital resources over the periods covered by financial statements included in the
registration statement. Registrants do, and we believe would continue to, discuss any
meaningful amount of proceeds from the issuance of their securities in their liquidity and
capital resources discussion. In addition, the cash flow statements included in the
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registration statement contain more detailed information about the proceeds of securities
issuances in the applicable periods, as do the statements of stockholders’ equity with
respect to sales of equity securities. In addition, Item 404 requires disclosure of the terms
of any such sales made to related persons. In light of the expense to registrants to
compile and document the information required by Item 701(a)-(e) even where immaterial
and redundant, we recommend the elimination of these disclosure requirements.

Under Item 504, registrants are required to disclose the principal purposes for
which the net proceeds of an offering are intended to be used. We agree that such
information is generally useful to investors. However, we do not believe that the
continuing requirement to provide information regarding the application of proceeds
pursuant to Item 701(f) in subsequent periodic reports following the first periodic report
after effectiveness provides meaningful information to investors given that cash is
fungible and it is impossible for registrants, and therefore investors, to determine whether
cash derives from net proceeds or operations. Moreover, a registrant’s cash flow
statement will disclose the use of cash in the applicable period covered by the periodic
report and discussion of cash flow under Item 303 discusses the material uses of cash.

Form 20-F

We recommend the Commission amend the disclosure provisions of Form 20-F for
foreign private issuers to be consistent with the changes to Regulation S-K, including the
new Item 10(g).

We appreciate the opportunity to participate in this process, and would be pleased
to discuss our comments or any questions the Commission or its staff may have, which
may be directed to Joseph A. Hall, Michael Kaplan, John B. Meade, Richard D.
Truesdell, Jr., or Maurice Blanco of this firm at 212-450-4000.

Very truly yours,

Daus Polle & Wardwell LLP
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ANNEX A
REGULATION S-K

1—GENERAL
Item 10.General.

(e) Use of Non-GAAP Financial Measures in Commission Filings. (1) Whenever one or more non-GAAP
financial measures are included in a filing with the Commission:

(i) The registrant must include the following in the filing:

* * *

B) A reconciliation (by schedule or other clearly understandable method) Wthh shall be quantltatlve for
historical non-GAAP measures presented,-2
for forward-looking information. of the dlfferences between the non- GAAP ﬁnan01al measure dlsclosed or
released with the most directly comparable financial measure or measures calculated and presented in accordance
with GAAP identified in paragraph (e)(1)(i)(A) of this section;

* * *

(g) Commission policy on disclosing material information.

PRELIMINARY NOTE

The Commission’s disclosure rules and principles set forth in Regulation S-K are designed with the
intent to foster well-informed primary and secondary public trading markets for securities without subjecting
registrants to undue competitive, confidentiality or cost burdens. To achieve this balance of investor and
registrant interests, these disclosure rules and principles are intended to elicit material information without
requiring the disclosure of information that is not material. Because information that would be material will
differ from registrant to registrant and from time to time based on facts and circumstances specific to a
particular registrant, these disclosure rules and principles will necessarily, at times, be either under or over-
inclusive when set against their intended purpose. Where under-inclusive, Rule 408 under the Securities Act
and Rule 12b-20 under the Exchange Act require the registrant to disclose such further material information as
may be necessary to make the statements made, in the light of the circumstances under which they are made,
not misleading. This subsection (g) addresses situations in which these rules and principles are over-inclusive.
Registrants are encouraged, but are not required, to review disclosure to eliminate immaterial information.

(1) In determining responses to each disclosure item of Regulation S-K, other than Items 402, 404,
and 601, the Commission encourages each registrant to use a materiality-centered approach, based on the
registrant’s specific facts and circumstances, considering the principles discussed in paragraph (3).
Notwithstanding the language contained in any item of Regulation S-K, other than Items 402, 404, and 601, a
registrant does not have any requirement, obligation, or duty to make any disclosure in response to any
disclosure item in Regulation S-K if this sub-section 10(g) allows it to be omitted.

2) A registrant may omit a response, in whole or in part, to any disclosure item in Regulation S-K,
other than Items 402. 404, or 601, to the extent the registrant reasonably determines that information responsive
to such disclosure item would not be material, and that the omission of such information would not cause the
statements that are made to be misleading in any material respect. It shall be presumed, in the absence of clear
evidence to the contrary, including bad faith, that a registrant’s determination to omit a response in accordance
with this paragraph (2) was an intentional omission by the registrant in reliance on this subsection (g).

1
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(3) Material information is information to which there is a substantial likelihood that a reasonable
investor would attach importance in determining whether to purchase or sell, or how to cast a vote in respect of,
a registrant’s securities that are the subject of a registration statement under the Securities Act or with respect to
which ongoing disclosure obligations exist under Sections 12 or 15(d) of the Exchange Act. In evaluating
whether information is material, the registrant should consider:

(1) the Supreme Court’s statement that “there must be a substantial likelihood that the disclosure
of the omitted fact would have been viewed by the reasonable investor as having
significantly altered the ‘total mix’ of information made available” (7SC Industries, Inc. v
Northway, Inc., 426 U.S. 438, 449 (1976)); and

(ii) the Supreme Court’s analysis that traditional concepts of materiality “depend at any given
time upon a balancing of both the indicated probability that the event will occur and the
anticipated magnitude of the event in light of the totality of the company activity.” (Basic v.
Levinson, 485 U.S. at 238 (citing SEC v. Texas Gulf Sulphur Co., 401 F. 2d 833, 849 (2d Cir.

1968)).
BUSINESS
Item 101. Description of business.

(a) General development of business. Describe the general development of the business of the registrant, its
subsidiaries, and any predecessor(s).

(2) In describing developments, only information material to an understanding of the general development

of the business is required. Registrants may consider dBisclosure-may—ineludebut-sheuld net-be limited-to;
covering the following topics, as examples:

* * *

(3) Notwithstanding the provisions of § 230.411(b) or § 240.12b-23(a) of this chapter, as applicable, a
registrant may enly-forgo providing a full discussion of the general development of its business for a filing other
than an initial registration statement if it provides an update to the general development of its business;— in a
subsequent periodic report and prov1des a hvperhnk to the latest reglstratlon statement or reportd-}se}esmg—al—l—ef

of the general development of the registrant’s business.
(¢) Description of business.

(1) (1) Material rRevenue-generating activities, products and/or services, and any material dependence on
revenue-generating activities, key products, services, product families or customers, including governmental
customers;

* * *

(iii) Resources material to a registrant’s business, such as:

B) The duration and effect of all patents, trademarks, licenses, franchises, and concessions held and material
to the operation of the registrants and its subsidiaries business and financial condition;

* * *
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2) Discuss the information specified in paragraphs (c)(2)(i) and (ii) of this section with respect to, and to the
extent material to an understanding of, the registrant’s business taken as a whole, except that, if the information
is material to a particular segment, you should additionally identify that segment. Registrants may provide a
cross-reference to information contained in response to other items or in the notes to its financial statements in
lieu of providing the information discussed in this paragraph (c)(i).

(i) A_general description of the registrant’s human capltal resources, 1nclud1ng the number of persons
employed by the regrstrant nd-any-human : hatth 0 :

(3) Foreign Issuers. Provide the information required by Item 101(g) of Regulation S-K (§229.101(g)).

Instructions to Item 101. 1. In determining what information about the segments is material to an

understanding of the registrant’s business taken as a whole-and-therefore required-to-be-diselosed, pursuant to

paragraph (c) of this item, the reglstrant should take into account both quantltatlve and quahtatlve factors

Item 102. Description of property.

To the extent mater1al dlsclose the location and general character of the reglstrant s prmekpai—materlal
physical properties.—ta—a : :
properties-desertbed: If any such property is not held in fee or is held subJ ect to an encumbrance that is mater1a1
to the registrant, so state and describe briefly how held.

Instruction 1 to Item 102: This item requires information that will reasonably inform investors as to the
suitability, adequacy, productive capacity, and extent of utilization of the prineipal-material physical
propertles of the reglstrant and 1ts subs1d1arles to the extent the descrlbed propertles are material.-A-registrant

: v ; - If appropriate, descriptions
may be prov1ded on a collective basis; detalled descrlptrons of the physical characteristics of individual
properties or legal descriptions by metes and bounds are not required and shall not be given.
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Item 103. Legal proceedings.

(a) Describe briefly any material pending legal proceedings, other than ordinary routine litigation incidental
to the business, to which the registrant or any of its subsidiaries is a party or of which any of their property is the
subject. ; he -whieh 1 g —the-dateinst he

Information may be provided by hyperlink or cross-reference to legal proceedings disclosure elsewhere in the
document, such as in Management’s Discussion & Analysis (MD&A), Risk Factors and notes to the financial
statements.

* * *

(¢) Notwithstanding paragraph (b) of this section, registrants may consider disclosingure-underthis-seetion
hall inelude. but shall not be imited to:

(1) Any material bankruptcy, receivership, or similar proceeding with respect to the registrant or any of its
significant subsidiaries; or

(2) Any material proceedings to which any director, officer or affiliate of the registrant, any owner of record
or beneficially of more than five percent of any class of voting securities of the registrant, or any associate of any
such director, officer, affiliate of the registrant, or security holder is a party adverse to the registrant or any of its
subsidiaries or has a material interest adverse to the registrant or any of its subsidiaries.;

Item 105. Risk factors.

(@) Where appropriate, provide under the caption ‘‘Risk Factors’’ a discussion of the material factors that
make an investment in the registrant or offering speculative or risky. This discussion sust-should be organized
logically with relevant headings and each risk factor should be set forth under a subcaption that adequately
describes the risk. The presentation of risks that could apply generically to any registrant or any offering is
discouraged, but to the extent generic risk factors are presented, disclose them at the end of the risk factor section
under the caption ‘‘General Risk Factors.”” A registrant also may put generic risk factor disclosure on their
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websites and may cross-reference to such generic risks. Any generic risks will not be deemed filed with the
Commission or incorporated by reference into another document filed with the Commission, unless the registrant
specifically incorporates such generic risk factors by reference into a filing under the Securities Act or the
Exchange Act. If a registrant cross-refers to its website for such generic risk factors, nothing else on the
registrant’s website will be considered to be filed with, or furnished to, the Commission. Further, a registrant’s
determination not to include generic risk factors in a disclosure document will be an omission permitted under

Item 10(g).

explain how each material risk affects the registrant or the securities being offered. —H-the

~The registrant must furnish this

420 A

offo o 1o o amont h ed-o [2 e 430A

informationin plain English. See § 230.421(d) of Regulation C of this chapter.

(o) Registrants are permitted to include disclosures about how they are mitigating, managing or may mitigate
or manage any identified risk.

(d)Any forward-looking information supplied either directly or through cross-reference to the notes to the
financial statements is expressly covered by the safe harbor rule for projections. See 17 CFR 230.175 [Rule 175
under the Securities Act], 17 CFR 240.3b-6 [Rule 3b-6 under the Exchange Act], and Securities Act Release No.
6084 (June 25, 1979) (44 FR 33810). In addition, the safe harbor provided in Section 27A of the Securities Act
of 1933 and Section 21E of the Securities Exchange Act of 1934 shall apply, with respect to all types of issuers
and transactions, to any information provided pursuant to this Item 105, other than historical facts, provided that
the disclosure is made by: an issuer; a person acting on behalf of the issuer; an outside reviewer retained by the
issuer making a statement on behalf of the issuer; or an underwriter, with respect to information provided by the
issuer or information derived from information provided by the issuer.

Item 106.  Cybersecurity. [Reserved.]
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Item 201. Market price of and dividends on the registrant’s common equity and related stockholder
matters.

(®) [Reserved.

registrant as ol the latest practicable date.
(¢) Dividends.

(d) Securities Authorized for Issuance Under Equity Compensation Plans. If material, provide the following,
or provide a cross-reference to the relevant notes to the registrant’s financial statements for the information.
Information included through a cross reference does not need to be provided in tabular format: (1) In the following
tabular format, previde-the information specified in paragraph (d)(2) of this Item as of the end of the most recently
completed fiscal year with respect to compensation plans (including individual compensation arrangements)
under which equity securities of the registrant are authorized for issuance, aggregated as follows:
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Item 302. Supplementary financial information. /Reserved./
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Item 303. Management’s discussion and analysis of financial condition and results of operations.

(a) Objective. The objective of the discussion and analysis is to provide material information relevant to an
assessment of the financial condition and results of operations of the registrant including an evaluation of the
amounts and certainty of cash flows from operations and from outside sources. The discussion and analysis #ust
should focus specifically on material events and uncertainties known to management that are reasonably likely to
cause reported financial information not to be necessarily indicative of future operating results or of future
financial condition. This includes descriptions and amounts of matters that have had a material impact on reported
operations, as well as matters that are reasonably likely based on management’s assessment to have a material
impact on future operations. The discussion and analysis mustshould be of the financial statements and other
statistical data that the registrant believes will enhance a reader’s understanding of the registrant’s financial
condition, cash flows and other changes in financial condition and results of operations. A discussion and analysis
that meets these requirements of this paragraph (a) is expected to better allow investors to view the registrant
from management’s perspective.

(b) Full Fiscal Years. The discussion of financial condition, changes in financial condition and results of
operations mustshould provide information as specified in paragraphs (b)(1) through (3) of this section and such
other material information that the registrant believes to be necessary to an understanding of its financial condition,
changes in financial condition and results of operations. Where the financial statements reflect material changes
from period-to-period in one or more line items, including where material changes within a line item offset one
another, describe the underlying reasons for these material changes in quantitative and qualitative terms. Where
in the registrant’s judgment a discussion of segment information and/or of other subdivisions (e.g., geographic
areas, product lines) of the registrant’s business would be necessary to an understanding of such business, the
discussion mustshould focus on each relevant reportable segment and/or other subdivision of the business and on
the registrant as a whole.

() Liquidity and Capital Resources. Analyze the registrant’s ability to generate and obtain adequate amounts
of cash to meet its requirements and its plans for cash in the short-term (i.e., the next 12 months from the most
recent fiscal period end required to be presented) and separately in the long-term (i.e., beyond the next 12 months).
The discussion should analyze material cash requirements from known contractual and other obligations. Such
disclosures wmustshould specify the type of obligation and the relevant time period for the related cash
requirements. As part of this analysis, provide the information in paragraphs (b)(1)(i) and (ii) of this section.

* * *

(i) Capital Resources.
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B) Describe any known material trends, favorable or unfavorable, in the registrant’s capital resources.
Indicate any reasonably likely material changes in the mix and relative cost of such resources. The discussion
mustshould consider changes among equity, debt and any off-balance sheet financing arrangements.

(2) Results of Operations.

* * *

(i) Describe any known trends or uncertainties that have had or that are reasonably likely to have a material
favorable or unfavorable impact on net sales or revenues or income from continuing operations. If the registrant
knows of events that are reasonably likely to cause a material change in the relationship between costs and
revenues (such as known or reasonably likely future increases in costs of labor or materials or price increases or
inventory adjustments), the change in the relationship mustshould be disclosed.

* * *

(3) Critical Accounting Estimates. Critical accounting estimates are those estimates made in accordance with
generally accepted accounting principles that involve a significant level of estimation uncertainty and have had
or are reasonably likely to have a material impact on the financial condition or results of operations of the
registrant. A registrant may satisfy this sub-paragraph (b)(3) by pProvidinge a cross reference to any discussion

of crltlcal accountlng estlmates in the notes to the ﬁnan01al statements. —q&a%&&%w&&ﬂéqhw&&&%w&k&fe{:m&&eﬁ

Instructions to Paragraph (b).

3. Provide the analysis in a format that facilitates easy understanding and that supplements, and does not

duplicate, dlsclosure already prov1ded in the ﬁhng —Fer—e%eai—&eee&n%mg—es&ma%%s—%s—d—rselesw&m&st

4. For the liquidity and capital resources disclosure, discussion of material cash requirements from known
contractual obligations may include, for example, lease obligations, purchase obligations, or other liabilities
reflected on the registrant’s balance sheet. Except where it is otherwise clear from the discussion, the registrant
mustshould discuss those balance sheet conditions or income or cash flow items which the registrant believes
may be indicators of its liquidity condition.

5. Where financial statements presented or incorporated by reference in the registration statement are
required by § 210.4-08(e)(3) of this chapter (Rule 4-08(e)(3) of Regulation S-X) to include disclosure of
restrictions on the ability of both consolidated and unconsolidated subsidiaries to transfer funds to the
registrant in the form of cash dividends, loans or advances, the discussion of liquidity sustshould include a
discussion of the nature and extent of such restrictions and the impact such restrictions have had or are
reasonably likely to have on the ability of the parent company to meet its cash obligations.

6. Any forward-looking information supplied either directly or through cross-reference to the notes to the
financial statements is expressly covered by the safe harbor rule for projections. See 17 CFR 230.175 [Rule
175 under the Securities Act], 17 CFR 240.3b-6 [Rule 3b-6 under the Exchange Act], and Securities Act
Release No. 6084 (June 25, 1979) (44 FR 33810)._In addition, the safe harbor provided in Section 27A of the
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Securities Act of 1933 and Section 21E of the Securities Exchange Act of 1934 shall apply, with respect to
all types of issuers and transactions, to all information provided pursuant to this Item 303, other than historical
facts, provided that the disclosure is made by: an issuer; a person acting on behalf of the issuer; an outside
reviewer retained by the issuer making a statement on behalf of the issuer; or an underwriter, with respect to
information provided by the issuer or information derived from information provided by the issuer.

* * *

8. Discussion of commitments or obligations, including contingent obligations, arising from arrangements
with unconsolidated entities or persons that have or are reasonably likely to have a material current or future
effect on a registrant’s financial condition, changes in financial condition, revenues or expenses, results of
operations, liquidity, cash requirements or capital resources mustshould be provided even when the
arrangement results in no obligations being reported in the registrant’s consolidated balance sheets. Such off-
balance sheet arrangements may include: Guarantees; retained or contingent interests in assets transferred;
contractual arrangements that support the credit, liquidity or market risk for transferred assets; obligations
that arise or could arise from variable interests held in an unconsolidated entity; or obligations related to
derivative instruments that are both indexed to and classified in a registrant’s own equity under U.S. GAAP.

9. If the registrant is a foreign private issuer, briefly discuss any pertinent governmental economic, fiscal,
monetary, or political policies or factors that have materially affected or could materially affect, directly or
indirectly, its operations or investments by United States nationals. The discussion sustshould also consider
the impact of hyperinflation if hyperinflation has occurred in any of the periods for which audited financial
statements or unaudited interim financial statements are filed. See § 210.3-20(c) of this chapter (Rule 3-20(c)
of Regulation S-X) for a discussion of cumulative inflation rates that may trigger the requirement in this
instruction 9 to this paragraph (b).

10. If the registrant is a foreign private issuer, the discussion mustshould focus on the primary financial
statements presented in the registration statement or report. The foreign private issuer sustshould refer to the
reconciliation to United States generally accepted accounting principles and discuss any aspects of the
difference between foreign and United States generally accepted accounting principles, not discussed in the
reconciliation, that the registrant believes are necessary for an understanding of the financial statements as a
whole, if applicable.

* * *

(c) Interim Periods. If interim period financial statements are included or are required to be included by 17
CFR 210.3 [Article 3 of Regulation S-X], a management’s discussion and analysis of the financial condition and
results of operations should be provided se-as-te-enable-the readerto-assessif there are material changes in financial
condition and results of operations between the periods specified in paragraphs (c)(1) and (2) of this section. The
discussion and analysis sustshould include a discussion of material changes in those items specifically listed in
paragraph (b) of this section.

(1) Material Changes in Financial Condition. Discuss any material changes in financial condition from the
end of the preceding fiscal year to the date of the most recent interim balance sheet provided. If the interim
financial statements include an interim balance sheet as of the corresponding interim date of the preceding fiscal
year, any material changes in financial condition from that date to the date of the most recent interim balance
sheet provided also mustshould be discussed. If discussions of changes from both the end and the corresponding
interim date of the preceding fiscal year are required, the discussions may be combined at the discretion of the
registrant.

(2) Material Changes in Results of Operations.
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(i) Discuss any material changes in the registrant’s results of operations with respect to either the most recent
quarter for which a statement of comprehensive income is provided and the corresponding quarter for the
preceding fiscal year or, in the alternative, the most recent quarter for which a statement of comprehensive income
is provided and the immediately preceding sequential quarter. If the latter immediately preceding sequential
quarter is discussed, then provide in summary form the financial information for that immediately preceding
sequential quarter that is subject of the discussion or identify the registrant’s prior filings on EDGAR that present
such information. If there is a change in the form of presentation from period to period that forms the basis of
comparison from previous periods provided pursuant to this paragraph, the registrant sustshould discuss the
reasons for changing the basis of comparison and provide both comparisons in the first filing in which the change
is made.

Instructions to Paragraph (c):

* * *

2. The registrant’s discussion of material changes in results of operations mustshould identify any
significant elements of the registrant’s income or loss from continuing operations which do not arise from or
are not necessarily representative of the registrant’s ongoing business.

* * *

Item 305. Quantitative and qualitative disclosures about market risk.

(@ To the extent material to a registrant’s business and understanding of its financial position, cash flows,
and results of operations, a registrant may provide disclosure that focuses on the information and methods that
management actually uses internally to evaluate, monitor, and manage market risk. In evaluating the disclosure,
registrants should consider both quantitative and qualitative market risk issues. Registrants may cross reference
to risk management disclosures provided in response to other items, including Item 105. Registrants may present
the information in the format they believe is appropriate and may consider the following:

©(b) Quantitative information about market risk. (1) Registrants shal-may provide, in their reporting
currency, quantitative information about market risk as of the end of the latest fiscal year, in accordance with one
of the following three disclosure alternatives. In preparing this quantitative information, registrants shatimay
categorize market risk sensitive instruments into instruments entered into for trading purposes and instruments
entered into for purposes other than trading purposes. Within both the trading and other than trading portfolios,
separate quantitative information shalimay be presented, to the extent material, for each market risk exposure
category (i.e., interest rate risk, foreign currency exchange rate risk, commodity price risk, and other relevant
market risks, such as equity price risk). A registrant may use one of the three alternatives set forth in this section
for all of the required quantitative disclosures about market risk. A registrant also may choose, from among the
three alternatives, one disclosure alternative for market risk sensitive instruments entered into for trading purposes
and another disclosure alternative for market risk sensitive instruments entered into for other than trading purposes.
Alternatively, a registrant may choose any disclosure alternative, from among the three alternatives, for each risk
exposure category within the trading and other than trading portfolios. The three disclosure alternatives are:

(i) (A)(1)Tabular presentation of information related to market risk sensitive instruments; such information
shallmay include fair values of the market risk sensitive instruments and contract terms sufficient to determine
future cash flows from those instruments, categorized by expected maturity dates.

#102470567v1 12



Item 305 Davis Polk & Wardwell Recommended Edits to Regulation S-K

2) Tabular information relating to contract terms shalimay allow readers of the table to determine expected
cash flows from the market risk sensitive instruments for each of the next five years. Comparable tabular
information for any remaining years shallmay be displayed as an aggregate amount.

(3) Within each risk exposure category, the market risk sensitive instruments shallmay be grouped based on
common characteristics. Within the foreign currency exchange rate risk category, the market risk sensitive
instruments shallmay be grouped by functional currency and within the commodity price risk category, the market
risk sensitive instruments shalimay be grouped by type of commodity.

4) See the Appendix to this item for a suggested format for presentation of this information; and

(B) Registrants shallmay provide a description of the contents of the table and any related assumptions
necessary to understand the disclosures required under paragraph (a)(1)(i)(A) of this Item 305; or

(i) (A) Sensitivity analysis disclosures that express the potential loss in future earnings, fair values, or cash
flows of market risk sensitive instruments resulting from one or more selected hypothetical changes in interest
rates, foreign currency exchange rates, commodity prices, and other relevant market rates or prices over a selected
period of time. The magnitude of selected hypothetical changes in rates or prices may differ among and within
market risk exposure categories; and

B) Registrants shallmay provide a description of the model, assumptions, and parameters, which are
necessary to understand the disclosures required under paragraph (a)(1)(ii)(A) of this Item 305; or

i) (A) Value at risk disclosures that express the potential loss in future earnings, fair values, or cash flows
of market risk sensitive instruments over a selected period of time, with a selected likelihood of occurrence, from
changes in interest rates, foreign currency exchange rates, commodity prices, and other relevant market rates or
prices;

B) (1) For each category for which value at risk disclosures are required under paragraph (a)(1)(iii)(A) of
this Item 305, provide either:

@) The average, high and low amounts, or the distribution of the value at risk amounts for the reporting
period; or

i) The average, high and low amounts, or the distribution of actual changes in fair values, earnings, or cash
flows from the market risk sensitive instruments occurring during the reporting period; or

@ii) The percentage or number of times the actual changes in fair values, earnings, or cash flows from the
market risk sensitive instruments exceeded the value at risk amounts during the reporting period,

2) Information required under paragraph (a)(1)(ii1)(B)(1) of this Item 305 is not required for the first fiscal
year end in which a registrant-ust presents Item 305 information; and

(C) Registrants shallmay provide a description of the model, assumptions, and parameters, which are

necessary to understand the disclosures made pursuant-reguired-underparagraphs{a DA )and-(B)efto this
Item 305.

) Registrants shallmay discuss material limitations that cause the information reguiredprovided under
paragraph (a)(1) of this Item 305 not to reflect fully the net market risk exposures of the entity. This discussion
shalmay include summarized descriptions of instruments, positions, and transactions omitted from the
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quantitative market risk disclosure information or the features of instruments, positions, and transactions that are
included, but not reflected fully in the quantitative market risk disclosure information.

(3) Registrants shallmay present summarized market risk information for the preceding fiscal year. In
addition, registrants shallmay discuss the reasons for material quantitative changes in market risk exposures

between the current and precedmg ﬁscal years —Lﬂfeﬂﬂaﬂmeqwred—b%ﬂﬂs—paragﬁaph—ea}é)—heww

4) If registrants change disclosure alternatives or key model characteristics, assumptions, and parameters
used in providing quantitative information about market risk (e.g., changing from tabular presentation to value at
risk, changing the scope of instruments included in the model, or changing the definition of loss from fair values
to earnings), and if the effects of any such change is material, the registrant shalimay

* * *

E. If a currency swap eliminates all foreign currency exposures in the cash flows of a foreign currency
denominated debt instrument, neither the currency swap nor the foreign currency denominated debt
instrument are-required-toshould be disclosed in the foreign currency risk exposure category. However, both
the currency swap and the foreign currency denominated debt instrument should be disclosed in the interest
rate risk exposure category; and

* * *

5. Under paragraph 305(a)(2), limitations that should be considered include, but are not limited to:

A. The exclusion of certain market risk sensitive instruments, positions, and transactions from the
disclosures discussedreguired under paragraph 305(ba)(1) (e.g., derivative commodity instruments not
permitted by contract or business custom to be settled in cash or with another financial instrument, commodity
positions, cash flows from anticipated transactions, and certain financial instruments excluded under
Instructron 3.C.i 11 of the General Instructrons to Paragraphs 305(ba) and 305(019)) Failure to include such

General Instructions to Paragraphs 305(a) and 305(b).

* * *

2. In preparing the disclosures under paragraphs 305(ba) and 305(ch), registrants are—reguired-toshould
include derivative financial instruments, other financial instruments, and derivative commodity instruments.

* * *

4.A. In addition to providing reguired-disclosures for the market risk sensitive instruments defined in
Instruction 2. of the General Instructions to Paragraphs 305(a) and 305(b), registrants are encouraged to
include other market risk sensitive instruments, positions, and transactions within the disclosures—reguired
under paragraphs 305(ab) and 305(ch). Such instruments, positions, and transactions might include
commodity positions, derivative commodity instruments that are not permitted by contract or business custom
to be settled in cash or with another financial instrument, cash flows from anticipated transactions, and certain
financial instruments excluded under Instruction 3.C.ii. of the General Instructions to Paragraphs 305(a) and
305(b).

B. Registrants that—mayvelantarily include other market risk sensitive instruments, positions and
transactions within their quantitative disclosures about market risk under the sensitivity analysis or value at
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risk disclosure alternatives.-a :
seleeted—mst&m&e&ts—pesﬂ&erw—eHraﬂ&&eﬁeﬂs—LHs{ead—rReglstrants selectmg the sensrt1v1ty analy51s and
value at risk disclosure alternatives are-permitted-tomay present comprehensive market risk disclosures, which
reflect the combined market risk exposures inherent in both the required and any voluntarily selected
instruments, position, or transactions. Registrants that ehoese—theuse the tabular presentation disclosure
alternative should present the—veluntartly selected instruments, positions, or transactions in a manner
consistent with the requirements in Item 305(ba) for market risk sensitive instruments.

C. If a registrant elects to include welantarty-a particular type of instrument, position, or transaction in
their quantitative disclosures about market risk, that registrant should include all, rather than some, of those
instruments, positions, or transactions within those disclosures. For example, if a registrant holds in inventory
a particular type of commodity position and elects to include that commodity position within their market risk
disclosures, the registrant should include the entire commodity position, rather than only a portion thereof, in
their quantitative disclosures about market risk.

(d) Interim Periods. If interim period financial statements are included or are required to be included by Article
3 of Regulation S-X, discussion and analysis shallmay be provided so as to enable the reader to assess the
sources and effects of material changes in information that would be provided under Item 305 of Regulation
S-K from the end of the preceding fiscal year to the date of the most recent interim balance sheet.

(e) Safe Harbor. (1) The safe harbor provided in Section 27A of the Securities Act of 1933 and Section 21E

of the Securities Exchange Act of 1934 (“statutory safe harbors™) shall apply, with respect to all types of issuers
and transactions, to information provided pursuant to paragraphs{a)y{b)-and-(e)-ofthis Item 305, provided that
the disclosure is made by: an issuer; a person acting on behalf of the issuer; an outside reviewer retained by the
issuer making a statement on behalf of the issuer; or an underwriter, with respect to information provided by the
issuer or information derived from information provided by the issuer.

2) For purposes of paragraph (e€) of this Item 305 only:
(1) All information provided pursuant to required-by-paragraphs-{a) DD Gib;and(e)of this Item

305 is considered “forward lookmg statements” for purposes of the statutory safe harbors except for hrstorrcal
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Item 403. Security ownership of certain beneficial owners and management.

(d) Security Ownership of Certain Beneficial Owners. For initial public offerings, fFurnish the following
information, at least as recent as the end of the registrant’s most recently ended fiscal year-practicable-date, in
substantially the tabular form indicated, with respect to any person (including any “group” as that term is used in
Section 13(d)(3) of the Exchange Act) who is known to the registrant to be the beneficial owner of more than five
percent of any class of the registrant’s voting securities, based on publicly available information or the registrant’s
actual knowledge. The address given in column (2) may be a business, mailing or residence address. Show in
column (3) the total number of shares beneficially owned and in column (4) the percentage of class so owned. Of
the number of shares shown in column (3), indicate by footnote or otherwise the amount known to be shares with
respect to which such listed beneficial owner has the right to acquire beneficial ownership, as specified in Rule
13d-3(d)(1) under the Exchange Act.

* * *

Item 404. Transactions with related persons, promoters and certain control persons.

(a) Transactions With Related Persons. Describe any transaction, since the beginning of the registrant’s last
fiscal year, or any currently proposed transaction, in which the registrant was or is to be a participant and the
amount involved exceeds 2% of the registrant’s annual gross revenue, and in which any person who is a related
person, and who the registrant has actual knowledge had or will have a direct or indirect material interest. Disclose
the following information regarding the transaction:

(1) The name of the related person and the basis on which the person is a related person.

2) To the registrant’s actual knowledge, t*he related person’s interest in the transaction with the registrant,
including, as to the registrant’s actual knowledge.-the related person’s position(s) or relationship(s) with, or
ownership in, a firm, corporation, or other entity that is a party to, or has an interest in, the transaction.

(3) The approximate dollar value of the amount involved in the transaction.

4) To the registrant’s actual knowledge, t*he approximate dollar value of the amount of the related person’s
interest in the transaction, which shall be computed without regard to the amount of profit or loss.

(5) In the case of indebtedness, disclosure of the amount involved in the transaction shall include the largest
aggregate amount of principal outstanding during the period for which disclosure is provided, the amount thereof
outstanding as of the latest practicable date, the amount of principal paid during the periods for which disclosure
is provided, the amount of interest paid during the period for which disclosure is provided, and the rate or amount
of interest payable on the indebtedness.

Instructions to Item 404(a).

1. For the purposes of paragraph (a) of this Item, the term related person means:

iii. Any immediate family member of a director or executive officer of the registrant, or of any nominee
for director when the information called for by paragraph (a) of this Item is being presented in a proxy or
information statement relating to the electlon of that nommee for dlrector which means any chlld—ﬁepehﬁek

parent;stepparent, spouse, sibling,
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er—s+s4eer—1—n—l—aw of such dlrector executive ofﬁcer or nommee for dlrector—aﬁd—&nffpemeﬂ—ée%heﬁhaﬁ—a—te&am
> " : ; and

b. Any person who was in any of the following categories when a transaction, that the registrant had
actual knowledge of occurred or existed, and in which such person had a direct or indirect material interest
occurred-or-existed:

i. A security holder covered by Item 403(a) (§ 229.403(a)) who is an affiliate of the registrant; or

ii. Any immediate family member of any such security holder who is a natural person, which means any

child;-stepehild, parent;-stepparent, spouse, sibling;mether-intawfatherinlaw,sen-in-law,-daughter-intaw;
brother-ta-taw—or—sister-th-taw of such sccurity holder—and—any—persontotherthanatenant-or-emplovee)
sharing the-houschold-of such-sceurity holder.

2. For purposes of paragraph (a) of this Item, a transaction isinelades-butisnotlimited-te;-any financial
transaction, arrangement or relationship (including any indebtedness or guarantee of indebtedness) or any
series of similar transactions, arrangements or relationships_as to which the registrant has actual knowledge,
which the registrant may obtain without unreasonable effort and expense.

3. The amount involved in the transaction shall be computed by determining the dollar value of the
amount involved in the transaction in question, which shall include:

5. a. Disclosure of an employment relationship or transaction involving an executive officer and any
related compensation solely resulting from that employment relationship or transaction need not be provided
pursuant to paragraph (a) of this Item if:

* * *

ii. The executive officer is not an immediate family member (as specified in Instruction 1 to paragraph
(a) of this Item) and such compensation would have been reported under Item 402 (§ 229.402) as
compensation earned for services to the registrant if the executive officer was a named executive officer as

that term is deﬁned in Item 402(a)(3) (§ 229 402(a)(3)) —&Hd—saeh—eempe&saﬂeﬂ—h&d—beeﬁ—&ppfeved—ef

O 5 v, O O O

(d Smaller Reporting Companies. A registrant that qualifies as a “smaller reporting company,” as defined
by § 229.10(f)(1), must provide the following information in order to comply with this Item:

(1) The information required by paragraph (a) of this Item for the period specified there for a transaction in
which the amount involved exceeds the lesser of $[120;660250,000-500,000, adjusted for inflation every two
years| or one percent of the average of the smaller reporting company’s total assets at year end for the last two
completed fiscal years;

Instructions to Item 404.
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1. If the information called for by this Item is being presented in a registration statement filed pursuant
to the Securities Act or the Exchange Act, information shall be given for the periods specified in the
Item and, in addition, for ongoing arrangements or transactions the two fiscal years preceding the
registrant’s last fiscal year, unless the information is being incorporated by reference into a registration
statement on Form S-4 (17 CFR 239.25), in which case, information shall be given for the periods
specified in the Item.

Item 405. Compliance with Section 16(a) of the Exchange Act. /Reserved. ]

Item 406. Code of ethics.

| (@) Disclose any-whetherthe registranthas-adepted-a code of ethics that the registrant has adopted that applies
to the registrant’s principal executive officer, principal financial officer, principal accounting officer or controller,
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or persons performing similar functions.
nrot-done-se-

Item 407. Corporate Governance.

(a) Director Independence.

* * *

(3) For each director and nominee for director that is identified as independent, describe, by specific category
or type, any material transactions, relationships or arrangements not disclosed pursuant to Item 404(a) (§
229.404(a)), or for investment companies, Item 22(b) of Schedule 14A (§ 240.14a-101 of this chapter), that were
considered by the board of directors under the applicable independence definitions in determining that the director
is independent, other than transactions, relationships, or arrangements entered into in the ordinary course of
business.

() Nominating Committee.
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Item 407
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(e) Compensation Committee.

(1) Disclose whether the registrant H-the registrant-doesnet-havehas a standmg compensatlon commlttee or
committee performing similar functions ' t

fortheregistrantnotto-have such—a—committee, and 1f not and 1dent1fy each dlrector who partlclpates in the

consideration of executive officer and director compensation.

(3)(iii)

* * *

(A) If such compensation consultant was engaged by the compensation committee (or persons performing the
equivalent functions) to provide advice or recommendations on the amount or form of executive and director
compensation (other than any role limited to consulting on any broad-based plan that does not discriminate in
scope, terms, or operation, in favor of executive officers or directors of the registrant, and that is available
generally to all salaried employees; or providing information that either is not customized for a particular
registrant or that is customized based on parameters that are not developed by the compensation consultant, and
about which the compensation consultant does not provide advice) and the compensation consultant or its
affiliates also provided additional services to the registrant or its affiliates in an amount in excess of $120,000
$500,000, with adjustments for inflation every two years during the registrant’s last completed fiscal year, then
disclose the aggregate fees for determining or recommending the amount or form of executive and director
compensation and the aggregate fees for such additional services. Disclose whether the decision to engage the
compensation consultant or its affiliates for these other services was made, or recommended, by management,
and whether the compensation committee or the board approved such other services of the compensation
consultant or its affiliates.
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B) If the compensation committee (or persons performing the equivalent functions) has not engaged a
compensation consultant, but management has engaged a compensation consultant to provide advice or
recommendations on the amount or form of executive and director compensation (other than any role limited to
consulting on any broad-based plan that does not discriminate in scope, terms, or operation, in favor of executive
officers or directors of the registrant, and that is available generally to all salaried employees; or providing
information that either is not customized for a particular registrant or that is customized based on parameters that
are not developed by the compensation consultant, and about which the compensation consultant does not provide
advice) and such compensation consultant or its affiliates has provided additional services to the registrant in an
amount in excess of $+20;060$500,000 with adjustments for inflation every two years during the registrant’s last
completed fiscal year, then disclose the aggregate fees for determining or recommending the amount or form of
executive and director compensation and the aggregate fees for any additional services provided by the
compensation consultant or its affiliates.

(iv) With regard to any compensation consultant identified in response to Item 407(e)(3)(iii) whose work has
raised any material conflict of interest, disclose the nature of the conflict and how the conflict is being addressed.

Instruction to Item 407(e)(3)(iv). For purposes of this paragraph (e)(3)(iv), the factors listed in § 240.10C-
1(b)(4)(1) through (vi) of this chapter are among the factors that should be considered in determining whether
a conflict of interest exists.

4. (i) Under the caption “Compensation Committee Interlocks and Insider Participation”:

* * *

(0) Had any relationship requiring disclosure by the registrant under any paragraph of Item 404 (§ 229.404).
In this event, provide a cross reference to the disclosure required by Item 404 (§ 229.404)-shall-aceompany-such
dentification.

* * *

(hy Board Leadership Structure and Role in Risk Oversight. Briefly describe the leadership structure of the
registrant’s board, such as whether the same person serves as both principal executive officer and chairman of the
board, or whether two individuals serve in those positions, and, in the case of a registrant that is an investment
company, whether the chairman of the board is an “interested person” of the registrant as defined in section
2(a)(19) of the Investment Company Act (15 U.S.C. 80a-2(a)(19)). If one person serves as both principal
executive officer and chairman of the board, or if the chairman of the board of a registrant that is an investment
company is an “interested person” of the registrant, disclose whether the registrant has a lead independent director
and what specific role the lead independent director plays in the leadership of the board. Fhis-diselosure-should

() Empleyee—Officer and Director Hedging. In proxy or information statements with respect to the election
of directors:

(1) Describe any practices or policies that the registrant has adopted regarding the ability of-employees
tmelading executive officers) or directors of the registrant, or any of their designees, to purchase financial
instruments (including prepaid variable forward contracts, equity swaps, collars, and exchange funds), or
otherwise engage in transactions, that hedge or offset, or are designed to hedge or offset, any decrease in the
market value of registrant equity securities—
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(i) Granted to the employee-executive officer or director by the registrant as part of the compensation of the
empleyee-executive officer or director; or

(i) Held, directly or indirectly, by the employee-executive officer or director.

% % *

Item 408. Insider trading arrangements and policies. /Reserved. ]
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Item 506. Dilution. /Reserved. ]

Item 601. Exhibits.

(2) Exhibits and Index Required.

) If a material contract or plan of acquisition, reorganization, arrangement, liquidation or succession is
executed or becomes effective during the reporting period reflected by a Form 10-Q or Form 10-K, it shall be
filed as an exhibit to the Form 10-Q or Form 10-K filed for the corresponding period. Any material amendment
or material modification to a previously filed exhibit to a Form 10, 10-K or 10-Q document shall be filed as an
exhibit to a Form 10-Q and Form 10-K. Such amendment or modification need not be filed where such previously
filed exhibit would not be currently required.

* * *

(2) Plan of Acquisition, Reorganization, Arrangement, Liquidation, or Succession.
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(i) Any material plan of acquisition, disposition, reorganization, readjustment, succession, liquidation, or
arrangement and any material amendments thereto described in the statement or report.

* * *

(10) Material Contracts.

* * *

(i) If the contract is such as ordinarily accompanies the kind of business conducted by the registrant and its
subsidiaries, it will be deemed to have been made in the ordinary course of business and need not be filed unless
it falls within one or more of the following categories, in which case it shall be filed except where immaterial in
amount or significance:

(A) Any material contract to which directors, officers, promoters, votingtrustees;seeurity-holdersnamed-in

the-registrationstatement-errepert, or underwriters are parties other than contracts involving only the purchase
or sale of current assets having a determinable market price, at such market price;

(B) Any contract upon which the registrant’s business is substantially dependent, as in the case of continuing
contracts to sell the major part of registrant’s products or services or to purchase the major part of registrant’s
requirements of goods, services or raw materials or any franchise or license or other agreement to use a patent,
formula, trade secret, process or trade name upon which registrant’s business depends to a material extent;

(0) Any contract calling for the acquisition or sale of any property, plant or equipment for a consideration
exceeding 15 percent of such fixed assets of the registrant on a consolidated basis; or

(D) Any material lease under which a part of the property described in the registration statement or report is
held by the registrant.

(i) (A)-Any material management contract or any compensatory plan, contract or arrangement, including
but not limited to plans relating to options, warrants or rights, pension, retirement or deferred compensation or
bonus, incentive or profit sharing (or if not set forth in any formal document, a written description thereof) in
Wthh any director or any of the named executive ofﬁcers of the reglstrant as defined by Item 402(a)(3)

(B) Any compensatory plan, contract or arrangement adopted without the approval of security holders
pursuant to which equity may be awarded, including, but not limited to, options, warrants or rights (or if not set
forth in any formal document, a written description thereof), in which any employee (whether or not an executive
officer of the registrant) participates shall be filed unless immaterial in amount or significance. A compensation
plan assumed by a registrant in connection with a merger, consolidation or other acquisition transaction pursuant
to which the registrant may make further grants or awards of its equity securities shall be considered a
compensation plan of the registrant for purposes of the preceding sentence.

(iv) The registrant may redact specific provisions or terms of exhibits required to be filed by this paragraph
(b)(10) if the registrant customarily and actually treats that information as private or confidential and if the omitted
information is not material. If it does so, the registrant should mark the exhibit index to indicate that portions of
the exhibit or exhibits have been omitted and include a prominent statement on the first page of the redacted
exhibit that certain identified information has been excluded from the exhibit because it is both not material and
is the type that the registrant treats as private or confidential. The registrant also must include brackets indicating
where the information is omitted from the filed version of the exhibit. If requested by the Commission or its staff,
the registrant must promptly provide on a supplemental basis an unredacted copy of the exhibit and its materiality
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and pr1vacy or conﬁdentlalrty analyses —U—pen—eva%aaﬂen—ef—ﬂ&%regrstranps—supplanental—mateﬂals—the

e The reglstrant may request
conﬁdentlal treatment of the supplemental materlal submltted under this paragraph (b)(10)(iv) pursuant to §
200.83 of this chapter while it is in the possession of the Commission or its staff. After completing its review of
the supplemental information, the Commission or its staff will return or destroy it if the registrant complies with
the procedures outlined in §§ 230.418 or 240.12b-4 of this chapter.

(17) Correspondence on Departure of Director. Any material written correspondence from a former director
concerning the circumstances surrounding the former director’s retirement, resignation, refusal to stand for re-
election or removal, including any letter from the former director to the registrant stating whether the former
director agrees with statements made by the registrant describing the former director’s departure.

(19) Insider T radmg Polzczes ana’ Procedures {Reserved Z%nfyhmﬁéektrad-mg—peheres—and—}%eeedares—er

#102470567v1 27



Item 701 Davis Polk & Wardwell Recommended Edits to Regulation S-K

(f Use of Proceeds. As required by § 230.463 of this chapter, following the effective date of the first
registration statement filed under the Securities Act by an issuer, the issuer or successor issuer shall report the use
of proceeds on its first periodic report filed pursuant to Sections 13(a) and 15(d) of the Exchange Act after

effectiveness of its Securltles Act reglstratron statement—aad—there&fte%e&e&ehe#ﬁs%&b&eq&em—peﬂeéﬁeperts

h () ..hA.. N 1 o aH

peﬂed-rc—repert—ﬁled— In drsclosmg the use of proceeds in the ﬁrst per10d1c report ﬁled pursuant to the Exchange
Act, the issuer or successor issuer should include the following information:
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