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Comment on Notice of Application of W2007 Grace Acquisition I, Inc. (hereinafier
referred {o as “W2007 Grace™) Under Section 12(h) of the Securities and Exchange Act
of 1934

Fadies and Gentlemen:

This commentator is any attorney who represents one of the brokerage firm
“street name” or beneficial owners of the W2007 Grace 8.75% Series B Cumulative
Preferred Stock (hereinafter referred to collectively with the W2007 Grace 9.0% Series C
Cumulative Preferred Stock as “the Preferred Shares” and the shareholders thereof as the
“Preferred Shareholders™). This commentator was also a nominee for one of the vacant
positions on the W2007 Grace board of directors to be elected by holders of the Preferred
Stock in the first two meetings of the Preferred Shareholders in which no quorum was
achieved, and in that capacity the commentator has had numerous communications with
other such preferred director nominees and also with W2007 Grace’s Tennessee counsel.

The exemptive application submitted by Sullivan & Cromwell (the “Application™)
on the part of W2007 Grace is technically correct in stating the basic facts and
circumstances surrounding the creation and current status of the, Preferred Shares. But
the Application omits large portions of other relevant facts and circumstances which,
when considered in total, show an entirely different situation than that painted by the
Application. Perhaps the most glaring omission is the absence of any disclosure that
W2007 Grace is a Goldman Sachs & Co. owned sub-subsidiary, and its directors and
officers are all drawn from Goldman affiliates. When all of the relevant issues and facts
are considered together, there is a strong case that the public interest and the proper
protection of investors require a denial of W2007 Grace’s Application.

The core of W2007 Grace’s argument in support of its request for exémption is
that the actions of Mr. Joseph M. Sullivan in creating 300 separately registered trusts
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(each allegedly with a scparate beneficiary) of which Mr. Sullivan is the single trustee,
does not change W2007 Grace’s present non-reporting status, because these separate
trusts should be treated as a single trust. That argument is based on the discretionary
exemptive provisions of Sec. 12(h) of the Exchange Act, under which the Commission
upon application of an interested person may exempt in whole or in part any issuer from
the provisions of Sec. 12(g) and therefore the reporting requirements of Sec. 15(d),
predicated upon, among other considerations, (i) the number of public investors, (ii) the
amount of trading interest in the securities, (iii) the nature and extent of the business of
the issuer, and (iv) the income or assets of the issuer. In making these arguments,
discussed in Section II hereof, the Application wholly overlooks the extensive
background and history of the original issuance of the two series of Equity Inns preferred
shares (collectively the “ENN Preferred Shares™) that were involuntarily, without the
consent of the holders, exchanged for the W2007 Grace Preferred Shares in November of
2007.

I. Backeround of Equity Inns and Original “ENN Preferred Shares”

Equity Inns, Inc. characterized itself as the third largest hotel REIT or Real Estate
Investment Trust in the United States in 2007. As reported in its Form 10K for the period
ended December 31, 2006, it owned 129 hotel properties in 35 states with 15,366 rooms.
As a qualified non-taxable REIT, Equity Inns could not operate the hotels that it owned,
but such operations took place through certain wholly owned taxable REIT subsidiaries
termed “TRS Lessees” that leased these hotels in a manner that allowed Equity Tnns to
realize the economic benefits of operating these hotels. All hotel revenues and expenses
of operations were reported in the consolidated financial statements of Equity Inns.
Some of the well-known hotel brands wnder which these hotels were operated are
Hampton Inns (45 hotels), Ameri-Suites (18 hotels), Residence Inns (22 hotels),
Courtyard (15 hotels), Homewood Suites (10 hotels), as well as Embassy Suites and
Holiday Inns. The total investment in hotel properties was $1.4 billion.

The two series of Equity Inns preferred shares, the ENN Preferred Shares that were
involuntarily exchanged for the W2007 Grace Preferred Shares, were registered under
Sec. 12(b) of the Exchange Act and were listed on the New York Stock Exchange. Equity
Inns was registered under Sec. 12(g). After the year 2000 and through 2007 until the
ENN Preferred Shares were delisted, offerings of such preferred shares were a significant
source of new capital used by Equity Inns for the acquisition of new hotel properties. At
December 31, 2006, total shareholders equity was $439,764,000; shareholders’ equity
attributable to the ENN Series B Preferred Stock was $83,524,000; shareholders’ equity
attributable to the ENN Series C Preferred Stock was $57,862,000. Together, the
sharcholders’ equity of both series of ENN Preferred Shares totaled $141,386,000,
amounting to approximately 32% of total sharcholders’ equity.

The ENN Preferred Shares were offered to the public in a series of multiple
syndicated underwritings. There were usually four or five national and regional
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brokerage firms serving as underwriters and comprising the underwriting syndicate. The
following were some of the members of the various underwriting groups on one or more
occasions — Salomon Smith Barney, J.C. Bradford, Morgan Keegan & Co., Prudential
Securities, Roney Capital Markets, CIBC Oppenheimer. These brokerage firms, some
now merged into other brokerage {irms, targeted small, individual investors such as the
sharcholder that I represent, who purchased less than 1,000 ENN Preferred Shares.
Because members of these underwriting syndicates and other brokerage firms supporting
these underwriters offered the ENN Preferred Shares to their own individual clients,
many of whom were small investors, the brokerage firm clients allowed their shares to be
held in “street name” by their brokerage firms, as was the custom with other securities
that these small investors held in accounts with these firms. Other brokerage firms that
held ENN Preferred Shares and subsequently W2007 Grace Preferred Shares in street
name are TD Ameritrade, Charles Schwab, Pershing, Scott Trade, and National Financial
Services, all brokerage firms that serve small investors or do business with other
brokerage firms that serve small investors.

These public underwrifings raising necessary capital for the purchase of
hotel properties could not have succeeded had the ENN Preferred Shares being
offered to the general public not been NYSE listed shares registered under
Exchange Act Sec. 12(b), with Equity Inns being a company registered under
Exchange Act Sec, 12(g) that was required to file financial statements and business
information with the SEC under Sec. 15 of the Exchange Act. Such listings,
registrations, and public financial reporting were crucial to the raising through
preferred stock issues of the $141,386,000 in new capital for hotel purchases for the
Equity Inns REIT, represented to be the third largest hotel REIT in late 2007,

Reorganization/Plan of Merger., The Application outlines the basics of the plan
of merger, beginning at the bottom of p. 2 and continuing to the bottom of p. 3. In
summary, the common shares were purchased by the W2007 Grace parent corporation,
Whitehall, a Goldman Sachs subsidiary or affiliate, at a premium to the then trading
price, with the effect that there were no common shares held by public shareholders, But
the ENN Preferred Shares were not purchased or redeemed. Instead, the Equity Inns
preferred shares were exchanged for W2007 Grace Preferred Shares. It should be
emphasized that immediately after the consummation of the merger and the exchange of
the ENN Preferred Shares for the W2007 Grace Preferred Shares, there were the same
number of W2007 Grace Preferred Shareholders as there had been ENN Preferred
Sharcholders, and the identitics and the brokerage accounts in which these shares were
held were the same. At the end of the carryover paragraph, the Application makes the
following statement;

“Each share of Series B and Series C [W2007 Grace Preferred Shares] has
identical rights, preferences, limitations, and restrictions as compared to the
predecessor shares of ENN Series B and ENN Series C [the Equity Inns preferred
shares| respectively.”
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This statement is materially misleading for at least two reasons. First, while the corporate
or structural aspects of the ENN Preferred Shares the W2007 Grace Preferred Shares are
identical, the ENN Preferred Shares were NYSE listed and had been registered with the
SEC under Sec. 12 (b) of the Exchange Act. As a result, Equity Inns as the issuer had
Exchange Act Sec. 15 financial reporting obligations that, through the public financial
and business information disclosed, would support an active trading market. In sharp
contrast, the W2007 Grace Preferred Shares into which the ENN Preferred Shares were
converled, apparently through an exchange exempt from registration, were not NYSE
listed and W2007 Grace, as the new issuer, was not a Sec. 15 reporting corporation.

Secondly, this statement, as well as the entire discussion on p. 4 of the
Application, fails to make it clear that the Equity Inns prefeired shareholders owing the
ENN Series B and ENN Series C Preferred Shares were not allowed to vote on the plan
of reorganization presented to the Equity Inns common sharcholders for approval. The
common shareholders (including the principal officers and many of the directors of
Equity Inns who owned only common stock but no preferred stock) were voting on a
proposal that each common share would receive an above-market buyout price of $23 per
common share. In contrast, the ENN Preferred Sharcholders who were not being allowed
to vote were instead to receive the new W2007 Grace Preferred Shares, which would not
be NYSE listed shares or SEC registered shares of an SEC reporting company. The
discussion on p. 4 of the Application with respect to the structural aspects of the preferred
shares states that the preferred shares were not voting shares, but fails to make it clear
that the preferred shares were not allowed to vote on the plan of reorganization,

Because the corporate or structural aspects of the ENN Preferred Shares and the
- W2007 Grace Preferred Shares were identical, the Equity Inns board of directors took
the position that the Tennessee corporate statutes did not require a sharcholder vote by
the ENN Preferred Shares, even though the W2007 Grace Preferred Shares received
were not identical to the Equity Inns preferred shares given up because of the lack of a
NYSE listing and the lack of an issuer, W2007 Grace, with Sec. 15 reporting
requirements. This commentator is of the view that the intent of the Tennessee corporate
statutes was not to allow such an extreme change in beneficial shareholder rights without
the approval of the sharcholders of the affected shares (listed, registered shares of an SEC
reporting company being involuntarily exchanged for non-listed, non-registered shares in
an entirely different, non-reporting company). And there is a pending class action with
respect to an alleged breach of fiduciary duty on the part of the board of directors of
Equity Inns in approving such a plan of reorganization. See Exhibit 1, which is a recent
Order by a state circuit court in Tennessee approving the class certification in this class
action alleging breach of fiduciary duty on the part of the Equity Inns’ directors in
approving the plan of reorganization that so adversely affected the W2007 Grace
Preferred Shareholders.
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Effects of the Reorganization/Merger on_the Market for W2007 Grace
Preferred Shares. In the Application, the effects of the reorganization and plan of
merger are treated as almost a non-event. But the effects on the new W2007 Grace
Preferred Sharcholders, formerly the ENN Preferred Shareholders, were gargantuan,
Immediately, the price per share of the W2007 Grace Preferred Shares began a steep and
continuing decline, from the range of $25 per share before announcement of the
merget/reorganization to $17 after the announcement. After the implementation of the
merger/reorganization, with the concomitant exchange to the un-registered, non-listed
W2007 Grace Preferred Shares, the share prices declined to the range of $10. After
W2007 Grace suspended dividend payments, the price dropped to the single digits, and
on 2/25/2009, traded as low as $0.05 per share. See Exhibit 2 for a listing of the price
and trading volume for the W2007 Grace Series B Preferred Shares.

In the absence of an obligation by W2007 Grace to file financial statements with
the SEC, potential purchasers of the W2007 Grace Preferred Shares and their brokers
have no possible method of obtaining reasonable financial information on W20607 Grace,
which obviously has caused the trading volume to decline. The Application wholly fails
to discuss the dearth of public financial information available on W2007 Grace’s
subsequent business operations and the accompanying adverse effects on the trading
market for the W2007 Grace Preferred Shares.

While W2007 Grace performs an annual audit of its financial statements, a
W2007 Grace Preferred Shareholder seeking a copy must make a formal, written request
on a specified form, pay a fee and, pursuant to the required form, agree that the financial
statements will be kept confidential and not disclosed to the general public. In some
years, the December 31 financial statements have not been issued until late in the
following year, and almost never are the financial statements released within a reasonable
time after the end of the fiscal year. So when eventually released, the statements are stale
and no intervening financial information such as would be provided on Form 10Q is ever
provided. Further, these are simply GAAP financial statements and do not contain the
types of business and operational information that would be included in Forms 10K and
8K. Perhaps more significantly, a non-shareholder who might be interested in purchasing
W2007 Grace Preferred Shares cannot obtain copies of the W2007 Grace GAAP
financial statements, either independently or from a shareholder interested in selling.

The Application seems to admit that the Staff anticipated and expected that
W2007 Grace would file financial statements with the SEC after the merger and
reorganization, when on page 8 at the end of the first full paragraph under the caption
“Reporting Requirements” the Application makes the following surprising statement:

“... Although the Company [W2007 Grace] believes that Rule 15d-5 of the
Exchange Act is not entirely clear, the Company acknowledges based on its prior
conversations with the Staff that it is the Staff’s position that pursuant to Rule

Apperson Crump PLC
Attomeys at Law



Unites States Securities and Exchange Commission
May 28, 2013
Page 6 of 12

15d-5 of the Exchange Act, the Company succeeded to Equity Inns’ duty fo file
reports pursuant to Section 15(d) of the Exchange Act.” (Emphasis added)

Because W2007 Grace has never filed financial reports pursuant to the
requirements of Sec. 15 (d) since its inception in November of 2007, it appears that it has
elected to ignore the Staff’s views on its possible duty to provide public financiat
information in the public interest of the W2007 Grace Preferred Shareholders. Instead,
W2007 Grace has proceeded in a manner that has substantially inhibited trading in
W2007 Grace Preferred Shares. The effect of the destruction of the trading market has
enabled an unnamed affiliate of W2007 Grace to acquire substantial positions in the two
series of Preferred Shares, apparently at the depressed stock prices created by the
destruction of the trading market. In the last paragraph on page 3 of the Application, it is
stated that the unnamed W2007 Grace affiliate “holds beneficially” 1,018,250 shares of
the 3,450,000 Series B Preferred shares outstanding, or 29.5%. And the unnamed W2007
Grace affiliate “holds beneficially” 1,000,000 shares of the 2,400,000 shares of the Series
C Preferred that are outstanding, or 41.7%. :

There has been no clear public disclosure on precisely when or how beneficial
ownership of these shares was acquired. But the price per share paid by the W2007 Grace
affiliate would presumably be in the range of the prices reported after November of 2007,
ranging as low as $0.05 per share, and recently in the range of $8 per share. Even at the
improved price of $8, the share price is less than the unpaid, accrued dividends per share
to date.

Additionally, there has been no public information released on whether these
acquisitions of Preferred Shares were privately negotiated purchases from large sellers or
were over the counter purchases from small, individual sharcholders selling out as the
result of the suspension of the W2007 Grace Preferred Stock dividends. It is therefore not
known what types of information the W2007 Grace affiliate provided or whether the
W2007 Grace affiliate complied with the requirements that issuing companies must
make when purchasing shares issued to their own sharcholders. In this regard, the
Commission in granting an exemption in BF Enterprises. Inc, (Release No, 34-66541
(March 14, 2012), made the following comment with respect to a company “going dark”
and then repurchasing its own shares.

“Several commentators expressed their concern that a company “going
dark” can repurchase their securities from stranded sharcholders at very
substantial discounts to intrinsic value. While an illiquid market can result in a
market price lower that that available in a more liquid market, we note that the
antifraud provisions of the federal securities laws apply to company repurchases
from its sharcholders {citing Sec. 10(b) and Rule 10b-5 of the Exchange Act.]
Accordingly, while the availability of current Exchange Act information about a

! There is some indication that the unnamed affiliate is “PFD Holdings, LLC”.
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company may benefit its shareholders who seek to sell their shares into a public
market, shareholders of all companies — whether or not subject to Exchange Act
reporting — are protected against fraud in connection with their sales or purchases
of company stock”. BY Enterprises at p. 12.

Here, the subject shares were purchased by an unnamed W2007 Grace affiliate
rather than by W2007 Grace. It is therefore possible that W2007 Grace and/or its
unnamed affiliate, which may be controlled by or under the common control of the
Goldman Sachs entities that also control W2007 Grace, may not have been providing
sufficient public information in connection with its numerous ENN Preferred Shares
purchases, and the Staff should investigate these circumstances before granting the
requested Exemption.

I1, Factors Affecting Exemption Under Sec. 12 (h) of the Exchange Act

Under the provisions of Reg.12g5-1 under the Exchange Act, defining the
meaning of “securities held of record”, only securities held by a person identified as the
owner on the records of securities holders maintained by or on behaif of the issuer,
subject to certain exceptions, are deemed to be held *of record”. Under the current
interpretation, this definition does not include accounts in which shares are held
beneficially in “street name” by a brokerage firm on behalf of its clients or customers,
and therefore such accounts are not recognized for purposes of Sec. 12(g) registrations or
for purposes of Sec. 15(d) financial reporting requirements. If there are more than 300
direct shareholders, the Sec. 15(d) financial reporting requirements continue to be
applicable. As discussed in the Application, Mr. Joseph M. Sullivan, allegedly a “street
name” beneficial owner, has created and directly registered as owner on the records of
the issuer approximately 300 separate trust accounts allegedly with different beneficial
owners, purportedly, according to the Application, to force W2007 Grace to file financial
reports with the SEC.

The Application seeks to avoid this result by requesting that the Staff determine
that these trusts were created solely for that purpose, and fo treat them as a single trust
and therefore a single direct account predicated on certain tests specified in Sec. 12 (h) of
the Exchange Act, discussed on pp. 9 through 12 of the Application. These areas of
consideration are as follows:

(i) Number of Public Investors. The Application points out that as of March 2008
there were 260 direct holders of record and that this number had increased to 280
direct holders as of January of 2013, But if a mere 21 of the numerous additional
“street name” shareholders should re-register their shares directly during 2013, there
would be a total of more than 300 direct shareholders. As a result, this is not a
situation where the number of direct shareholders is far {ess than the required 300 and
cannot possibly reach 300. In fact, the number tends to be increasing even without the
actions of Mr. Sullivan. And as previously stated, it ignores the hundreds of relatively
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small “street name” shareholders who purchased ENN Preferred Shares (now W2007
Grace Preferred Shares) in the multiple public underwritings and who allowed their
brokers to hold their shares for them in street name, as was their custom with other
purchases.

As a result, this is a special situation. Equity Inns as a REIT could not have raised the
capital needed for the construction of its large hotel empire that it subsequently sold
to the W2007 Grace parent for $2.2 billion in 2007 without offering publicly through
multiple underwriting syndicates the ENN Preferred Shares that were registered under
Sec. 12(b) of the Exchange Act, were NYSE listed, and that were issued by a Sec.
15(d) reporting issuer. And, as discussed above, it appears that the SEC Staff also
took the position that it expected that W2007 Grace succeeded to the obligations of
Equity Inns to report under the provisions of Sec. 15(d).

Additionally, this commentator believes that the refusal to allow the preferred
shareholders to vote separately as classes is confrary to intent of the Tennessee
corporation statutes. If the ENN Preferred Shareholders had been allowed to vote as
a class on the proposed reorganization, it is highly unlikely that it would have been
approved. And had Equity Inns redeemed the ENN Preferred Shares at the stated
redemption price, it is highly likely that W2007 Grace would have been willing or
able to pay the premium offered on the common stock. So depriving the ENN
Preferred Shareholders of both a vote and a redemption was crucial to the approval of
the proposed reorganization and the payment of an above-market premium to the
Equity Inns common shareholders that included Equity Inns’ management and
directors.

Accordingly, the Staff should be willing to recognize that in these types of
circumstances, the public interest, in the form of the interests of the W2007 Grace
Preferred Sharcholders, should take precedence over the alleged burdensome interests
of the corporation in complying with the reporting standards of Sec. 15.

(ii). Trading Interest. The Application goes to great lengths to support its argument
that there is limited trading interest in the W2007 Grace Preferred Shares, pointing
out in detail the alleged limited numbers of days on which trading took place, and the
percentages of trading occuiring on those days. But this argument overlooks two -
crucial elements. First, the total volume of trades, even though reduced as the result
of the lack of an exchange listing, lack of SEC registration and SEC public reporting,
and suspension of the preferred stock dividends nevertheless was not insignificdnt.
See Exhibit 2 for daily trading information and Exhibit 3 for summary information
on total trades. Even with all of these trading disadvantages, this is simply not an
inactive trading market.

Secondly and perhaps more importantly, any alleged reduction in {rading volume is
directly traceable to the actions of W2007 Grace together with the support of
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Goldman Sachs affiliates and with the support of Equity Inns’ management that
owned common shares, in engineering the contrived reorganization, which was
implemented without the approval or consent of the Preferred Shareholders. W2007
Grace should not be allowed to argue that the allegedly reduced trading volume, for
~which it together with its affiliates and Equity Inns is directly responsible, can be
used as a justification to exempt W2007 Grace from the See. 15 reporting
requirements.

(iif). Nature of Issuer. Again, the Application at p. 11 goes to great lengths to
attempt to minimize the operations of W2007 Grace, in effect arguing that it is only a
small corporation with limited functions and no employees, thereby justifying a non-
reporting status. But its own statistics cited in support of this argument rebut that
characterization. W2007 Grace’s total assets are said to be $1.6 billion, with a total
shareholders’ equity of $65.7 million. It has some sort of interest in 130 hotels. These
assets, derived from the $2.2 billion purchase of Equity Inns, the 3™ largest hotel
REIT, have now been transferred to and subdivided among various W2007 Grace and
Goldman affiliates, with W2007 Grace apparently now purportedly holding only a
small percentage of the total ownership and not participating actively in the
management and operations of the 130 hotels, But the manner and degree of this
fractionalization of the original Equity Inns assets and management operations are
masked by the absence of periodic reports on Forms 10K, 10Q, and 8K.

Nevertheless W2007 Grace and its affiliates are now operating this large, integrated
business, even though it has been subdivided among various related entities. Further,
an unnamed W2007 Grace affiliate is actively purchasing the W2007 Grace Preferred
Shares. These statistics and this information are not indicative of a small corporation
with only limited assets and operations, with little interest in its combined operating
results.

The argument being made in the Application that W2007 Grace is simply a separate
real estate investment firm unrelated to the hotel ownership or other hotel
management operations and is accordingly simply too small and insignificant fo
require it to report pursuant to the provisions of Sec. 15 of the Exchange Act is
wholly disingenuous. And the companion argument that W2007 Grace “... is an
issuer which operated for more than five years without being subject to the reporting
requirements of the Exchange Act” (p. 11 of the Application) is equally
disingenuous. The salient point is that in the public interest and for the protection of
investors, W2007 Grace should have been making such filings for all of these five
years, predicated not only on the Staff’s view that W2007 Grace succeeded to the
obligations of Equity Inns to make such filings for the benefit of the preferred
shareholders, but also on general equitable principles.

In summary, these tests or principles advanced by W2007 Grace in the
Application do not, as W2007 Grace alleges at pp. 9 and 10 of the Application, support
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the conclusion that exemption from the reporting requirements of Sec. 15(d) “ ... is not
inconsistent with public interest or the protection of investors.” To the contrary, granting
such exemption at this stage would clearly be inconsistent with public interest and the
protection of investors, regardless of whether Mr. Sullivan’s 300 trusts are collapsed into
one account for purposes of this determination.

Finally, this matter is substantially different from the situation set forth in Order
Granting an Application of BF Enterprises, Inc. Under the Securities Exchange Act of
1934, supra, in which the Commission granted an exemption under Sec. 12(h):

1. In BF Enterprises, the company had only 25 direct “holders” of record, compared
with 280 for W2007 Grace. But there, the company also disclosed that it had only
85 beneficial owners of its common stock, for a combined total of only 110 direct
and beneficial holders, other than the 500 specially created trusts. Here, W2007
Grace has not disclosed in the Application the number of “street name” or
beneficial holders, either at December 31, 2012 or currently, and should be
required to do so before this Application is granted. It is highly likely that the
combined number of W2007 Grace direct owners and beneficial holders will
substantially exceed the minimum number of 300, 2

2. The trading volume for BF Enterprises was truly limited. There were only 47
trades covering fewer than 27,000 shares for a three-year period, in comparison
with a substantial amount of trading in W2007 Grace Preferred Shares over an
approximately five-year period. See Exhibits 2 and 3.

3. BF Enterprises had total assets of only $13.3 million, and its primary business
comprised two properties, with annual net income of $103,000. W2007 Grace
has total assets of $1.8 billion and is operating or participating in the operation,
directly and/or through affiliates, the hotel empire of the 3™ largest hote! REIT,
comprising approximately 130 hotel properties under a variety of major, national
brands, Its net worth is $65.7 million. W2007 Grace’s gross revenues are not
reported in the Application, although much is made of a relatively small operating
loss. Its gross revenues should be disclosed as a measure of significance in
connection with the consideration of the Application.

Summarizing the results in BEF Enterprises, these statistics caused the Commission to
conclude that its business was “limited” under Commission precedent, citing another
situation where gross operating income of $446,888 was also deemed to be “limited”.
Note, however, that in the same citation (footnote 41 on p. 12), the Commission
recognized that retail sales in the range of $3.5 million from operations of three

Z Another commentator, Mr, Art Chandler (Comment Dated May 23, 2013), recently acquired a listing of
both direct and beneficial shareholders at April 1, 2013, which indicates that the number of direct owners,
excluding the 300 Sullivan trusts, is more than 300, and that there are more than 1,000 beneficial or “street
name” shareholders, The Staff shouid obtain the same list for its review of the Application.
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diversified hardware stores in one city were deemed to be “substantial”. If $3.5 million
in sales from 3 stores in one city is deemed by the Commission to be substantial, then the
continuing full business operations of the 130 major hotel properties located in numerous
cities throughout the U. S. that were acquired by W2007 Grace from Equity Inns cannot
be deemed to be insubstantial.

CONCLUSION

The Application fails to disclose too many facts and circumstances to justify granting
the exemption being requested without more investigation, including the following:

L

Obtaining full information on the number of direct and the number of
beneficial or “street name” holders of the W2007 Grace Preferred Shares at
12/31/12 and currently in 2013, As previously stated, another commentator
has learned that as of April 1, 2013, there are now, not counting the 300
separate trusts created by Mr. Sullivan, more than 300 direct owners and more
than 1,000 beneficial or “street name” owners. Even though the statutory
measuring point may be the fiscal year-end at 12/31/12, if in 2013 there are
more than the minimum required number of direct holders, excluding Mr.
Sullivan’s trusts, the exemption should not be granted.

With respect to the size and significance of W2007 Grace and its current
separate operations, there needs to be an investigation of how and whether the
substantial assets of Equity Inns, Inc., the 3" largest hotel REIT before being
acquired by W2007 Grace, have been subdivided and the operating functions
outsourced to affiliates of Goldman Sachs and W2007 Grace in such a manner
that the full business of operating the 130 hotels is currently being continued
thorough other affiliated entities, even though no longer contained solely
within W2007 Grace and its subsidiaries. Total annual revenues from the
entire business should be obtained and reviewed. The exemption should not be
granted simply because W2007 Grace, considered separately, may not appear
to be a significant operating entity if, in fact, the entire hotel business that it
acquired from Equity Inns is being continued through other related or
controlled affiliates.

Information on the substantial purchases of ENN Preferred Shares by a
W2007 Grace or Goldman Sachs affiliate should be investigated to determine
whether appropriate financial and business information was provided in
connection with these purchases and, in any event, these substantial
purchases/sales should be considered with respect to the review of the total
trading volume of ENN Preferred Shares.
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The Staff is accordingly respectfully requested to deny the requested exemption if
the additional information discussed above demonstrates that W2007 Grace and/or its
affiliates that are controlled by the same up-stream parent or are under common conirol
are continuing to operate the large hotel business acquired from Equity Inns, Inc. and that
there are a substantial number of both direct and beneficial owners of the W2007 Grace
Preferred Shares. In these circumstances, requiring W2007 Grace to become a reporting
issuer under Sec. 15(d) of the Exchange Act would accordingly be in the public interest
and would serve to protect investors.

Private Conference with the Staff Requested by W2007 Grace Counsel.
Finally, the Staff is requested not to grant the request of W2007 Grace’s counsel to confer
privately with members of the Staff prior to any written response to the Application,
unless all commentators are also invited to participate in such conference, either in person
or by conference telephone call. The comment process is supposed to be a public process,
An applicant should not have the opportunity ex parfe to make new arguments that have
not been submitted to the public for comment, or to seek privately to rebut comments
made by persons participating in the pubic comment process, or to seek to influence the
Staff’s written response to the Application, when other commentators will not have the
same right of rebuttal or influence.

Very truly yours,

Charles D. Reaves

Apperson Crump PLC
Attomeys at LﬂW'
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IN THE CIRCUIT COURT OF TENNESSEE E 9 [1 RPN
FOR THE THIRTIETH JUDICIAL DISTRICT AT MEMPI—{J!S e = ED)
APR 26 013
DONALD J. ROBERTS IRA, DR. JAMES M. . e
BYERS IRA ROLLOVER, PATRICK CIRCUIT Cunnt orimk
SVOBODA IRA AND SVOBODA REALTY INC. BY 0.0
DEFINED BENEFIT PLAN, JACK FULTON,
and ERIC CLARKE, AS TRUSTEE OF CLARKE
REVOCABLE TRUST, On Behalf of Themselves,
and All Others Similarly Situated,
Plaintiffs, -
Vs, Pocket No. CT-004955-07
CLASS ACTION

PHILLIP H. McNEILL, SR, HOWARD A, DIVISION V)

SILVER, HARRY 8. HAYS, RAYMOND E.
SCHULTZ, ROBERT P. BOWEN and
JOSEPR W. McLEARY,

Defendants,

QORDER ON PLANTIFFS RENEWED MOTION FOR CLASS CERTIFICATION

This couse canme on to be heard on the Renewed Motion for Class Certification filed 5}'
Plaintiffs, Donald J. Roberts [RA, Dr. James M. Byers IRA Rollover, Jack Fulton and Eric
Clarke, as Trustee of Clarke Revocable Trust, on behall of Themselves and Al Others Similarly
Situated, upon the Opposition to Plainti{i¥ Motion for Class Cenification filed by Defendants
Phillip 1. McNeill, Sr., Howard A. Silver, Raymond E. Schultz, Robert P. Bowen, and Joseph
McLeary, upon Plaintilfs Reply to Opposition for Class Certification, upon the oral arguments ol

counse! and the entire record in this cause.
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FACTUAL HISTORY

This case arises out of a merger of Equity Inns, Inc. (Company), a publicly-traded
Tennessee Corporation, based in Memphis, Tennesses, and Grace Acquisition 1, Inc. (Grace), a
non-public company, The announcement of the planned merger occurred on June 21, 2007, 'fhe
merger closed on Octoter 25, 2007. The Company had three classes of stock: common stock;
Series B preferred stock; and Series C preferred siock, Defendants were members of the beard
of directors of the Company at all relevant times leading to the time of the merger. Al the time
of the announcement of the merge, June 21, 2007, Plaintiffs Donald J. Roberts [RA (Roé:crts}
and Dr. James M. Byers {Byers) IRA Rollover owned shares of the Company’s Series B preferred
stock and no other stock of the Company. Also at the time, Plaintiff Eric Clarke, as Trustee of
Clarke Revocable Trust {Clarke), owned the Company's Series C preferred stock and no common
stock. Plaintiff Jack Fulton owned the Company’s Series B and C preferred stock as well as
common stock. Series B and C preferced stockholders were issued certificates which set forth
divided rights, lignidation preference, redemption rights and voting rights. Both Series B and C
preferred stock infg:rred no voling righlé te stockhelders in case of merger. In case of merger,
Series B holders would be given mere equivalent stock in the new company. Series C holders
would be given the equivalent stock in the new company, plus a onc percent (1%) increase in
dividends. However, common stockholders, all of whom afforded voting rights, were givena
price of $23.00 a share in case of this merger with Grace,

Again, on June 21, 2007, the Company issued a press release announcing the merger.
The Company’s board of directors approved the merger on October 2, 2007. Common

stockholders voted nearly 99% in favor of the merger. The merger closed on Qctober 25, 2007
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Post-merger, the value of prefered stock dropped significantly in price. On September 28, 2007,
Plaintiffs filed a lawsuit against the Defendants’ board of directors to recover damage due to the

diminution of the price suffered by preferred shareholders.

PROCEDURAL HISTORY

On September 28, 2007, Plaintitfs filed this lawsuil. On December 4, 2007, Defendants
moved to dismiss complaint for failure to state a claim upon which relief could be granted. On
March i?, 2008, this Court_ denied the motion. On April 28, 2008, Defendants filed émotion
under Rule 9(a) Tennessee Rules of Appeilate Practice in the trial court for permission for an
interlocutory appeal to which this Court granted on August 19, 2008. On September 3, 2008,
Defendants filed their Application for Interlocutory Appeal with the Tennessee Court of Appeals
which was denied by that court on September 30, 2008, Defendants then made application to the
Tennessee Supreme Court whieh that court aiso denied.

On May 28, 2009, Plaintiffs filed a Motion for Certification of the Class and sought the
appointment on Roberts IRA, Byers IRA and [ater Fulton as class representatives. On April 26,
2010, this Court granted Plaintiffs Motion for Certification from which the Defendants appealed.

On February 23, 2011, the Court of Appeals vacated this Courfs order certifying the class
and remanded the case for further consideration.

On April 30, 2012, Plaintiffs filed 5 Second Amended Complaint to add Eric Clarke of
Clarke Revocable Trust as an additional named Plaintiff. On May 22, 2012, Defendants filed

their answer to the Second Amended Complaint,
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On June 6, 2012, Plaintifis filed a Renewed Motion for Class Certification. Defendants
then filed Defendants’ Opposttion 1o Plaintiffs Motion for Class Certification. After a lengthy
hearing, this Court took the matter under advisement and looked at the typed transcript of the
hearing, all other relevant filings in this case, as well as other legal authorities that were

submitted by the parties to the Court for consideration.

PLAINTIFFS’ CONTENTIONS

Plaintiffs contend that Defendants breached their fiduciacy duty fo thé Series Band C
preferred stockholders by failing fo submmit the merger lerms to 2 special committee as well as to
an investment banker for a fairness opinion to determine whether the merger of the company
would be fair to the preferred stockholders. PlainlilTs also allege that Defendants favored their
own financial interest over those of the Company's preferred stoekholders, since they
(Defendans) owned in excess of 1.2 million common shares and no preferred shares. Finally,
Plaintiffs allege that the prefemred shareholders were injured financially as a result of the
Defendants actions and/or inactions.

Plaintiffs now seek class certification of: all preferred stockholders {global class); andfor
subclass certification of al} Series B Preferred shareholders who owned neither Seri_es C
preferred stock nor commeon stock as of June 21, 2007; and/or subclass certification of all Series
C sharcholders who owned neither Series B preferred nor common stock as of June 21, 2007,
and/or subclass certtfication of all Series B & C preferred shareholders who also owned common

stock as of June 21, 2007,
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Plaintiffs also seek class certification of all preferred stockholders, as of June 21, 2007,
who did not own common stock on or after June 21, 2007, Also, Plaintiffs seek class
certification of all preferred stockholders who owned common stock on or after June 21, 2007.

Plaintiffs also request that this Court certify this lawsuit as a class action on behalf of a
¢lass consisting of all holders of the Company’s preferred stock as of June 21, 2007, and certify
the preferred stock subclass and the preferred/common stock subclass. Plaintiffs request that
Roberts IRA, Byers IRA, and Eric Clarke be appointed as representatives of the globat class of
preferred shareholders; and that Jack Fulton be appointed as a represenlative of the global class
of the preferred/common stock subclass. Excluded from the class and subclasses are the named
Defendants and any person, tirm, trust, corporation or other entity related to, or affiliated with,
any Defendant. Finally, Plaintifs request that Berns Weiss, LLP be appointed as legal counsel
far the ¢lass and subclasses and Crone & MeEvoy, PLC as liaison counsel for the ¢lass and

~ subclasses.

DEFENDANTS' CONTENTIONS
Defendants contend that the preferred stockholders rights are governed by the rights as
outlined in the Company’s stock certificates. Series B & C preferred stocks conferved no voiing
rights for holders [herf:of. Specifically, Serfes B preferred stockholders certificates state that
such holders are not afforded any rights in the event of merger. Further, in the gvent of a merger,

Series B preferred sharcholders would receive in the post-merger company rights mirroring the

pre-merger company. Series C sharcholders receive the same as Series B shareholders in the
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event of -merger, plus an increased dividend rate as étated in the certificates. In this merger,
Defendants contend Plaintiffs received contractually everything to which they were entitled.

Defendants' positions are Lhat Plaintiffs proposed class and subclass cannot be satisfied
hecause they do not satisfy the numerosity, commonality, typicality and adequacy requirements
of Rule 23 of the Tennessee Rules of Civil Procedure. Defendants contend that one of Plaintiffs
proposed class representatives (Jack Fuiton) has been rejected by the Tennessee Court of
Appeals as being potentially atypical of the class or classes for which he seeks to represent.
Further, Defendants contend that Fulton has unique defenses against him that make hiﬁ atypical
and otherwise unsuitable as a class representative.

Also, Defendants contend, inter alia, that Plaintiff Clarke is not an adequate class
representative; and that he purchased preferred shares following the announcement of the merger
which subject him to unique defenses.

Also, Defendants contend, /nfer ¢fia, thal Plaintiffs Roberts and Byers are not suitable
class representatives because they are not adequate because of their Himited understanding of
their responsibilities as class representatives.

Finally, Defendants contend that there are irreconcilable conflicts across proposed class

represeniative lines that make class certification imprudent.

CLASS CERTIFICATION
“The class action is an exception to the usual rle that litigation is conducted by and on
behaif of the individual named parties only? Wal-Mart Stores v, Dukes, 131 8.Ct. 2541, 2550,

180 L.Ed 2d 374 (2011).
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However, an action may be maintainable as a class action if the prerequisites of
Tennessee Rules of Civil Procedure (TRCP) 23.01 are satisfied. TRCP 23.01 states as follows:

‘One or more members of a class may sue..as represemtative

parties on behalf of a)l only if: (1) the ¢lass is so numerous that

joinder of all members is impracticabie; (2) there are questions of

law and fact common to the class; (3) the claims or defenses of the

representative parties are fypical of the claims or defenses of the

class; and (4) the representative parties will fairly and adequately

pratect the interest of the class?

An action may be mainfainable as a class action if the Courl finds that the questions of .
taw or fact common lo the members of the class predominate over any questions affecting only
individual members, and that & class action is superior o the other available methods for the fair
and efficient adjudication of the confroversy, The matters pertinent te the findings include; (a)
the interest of members of the class in individually controlling the prosecution .of separate
actions; (b) the exact aalure of any litigation concerning the controversy already commenced by
members of the class; (¢} the desirability or undesirability of concentrating the litigation of the
claims in the particular forum; and {d) the difficulties likely to be encountered in the
management of a ¢lass action. TRCP 23.02(3). There are few reported opinions from Tennessee
state courls addressing class certification under Rule 23. Therefore,“federal cases addressing
class certification under the Federal Rules of Civil Pracedure are persuasive authority”. Roberts,
No. W2010-01000-COA-R9-CV, 2011 WL 662648, at § {Tenn.Ct.App. Feb. 23, 2011).

The trial court has broad discretion in deciding whether to certify a class, however, it is

the responsibility of the party desiring to have the case proceed as a class action to prove that the

requirements of Rule 23 are met. Simply put, the party secking class certification bears the
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burden of proof. In considering class certification, the trial court musi engage in a rigorous
analysis to insure satisfaction of Rufe 23's requireinents. “Fhe class certification generally
inveolves considerations that are enmeshed in the factual and tegal issues comprising the
Plaintiffs cause of action? Wal-Mary, 131 S.C1 at 2551-2.

In this action Plaintiffs seek certification under Rule 23.02(3}. A trial court may cettify a
class under F.R.C.P. 23(b)(3) if the requirements of Rule 23(a) are satisfied and the Court finds
that the questions of law and fact common to class members predominate over any questions
affecting other Individual members, aﬁd that a class action is superior to other available methods
for fairly and efficiently adjudicaling the controversy. Beattie v. CenturyTel, Inc., 511 F.3d 884
(6™ Cir. 2007). “Predominance is usually decided on questions of lability, so that if the liability
issue is common to the class, cornmon questions are held to predominate over individual ones?
Weinberg v. InstitulformTechs, Ine,, No, $3-2742G/BRO, 1995 WL 368002, *7 (W.D.Tenn. Apr.
7, 1995) (citations omitted); Also see Inre: Cardizem CD Antitrust Litig., 200 F.R.D. 297, 307
{E.D, Mich, 2001) (finding the predominance requirement is satisfied unless il is clear that
individual issucs will overwhelm the common questions and render the class aclion valueless).

“To be certified, a class action must satisfy all four of the Rule 23,01 prerequisites -
numerosity, commonality, typicality and adequate representation, and fall within one of the threg
types of class action listed in Rule 23,027 Sprague v. Gen. Motars Corp., 133 F.3rd 388, 397 (6
Cir. 1998) (en banc). The party sceking class cenlification has the burden o prove the Rule 23
certification requirements. In re: Am, Med. Sys., Inc., 75 T.3ed 1069, 1079 (6™ Cir, 1996),

RULE 23.0I REQUIREMENT

. Numerosity

https://documents.shelbycountytn.gov/CRCTAppNet/PrintHandler.ashx?action=Print&id=c... 5/9/2013


http:documents.shelbycountytn.gov

Print Document Page 9 of 21

Tennessee Rules of Civil Procedure 23.01(1} requi’res as a prerequisite to class action that
‘the class [be] so numerous that joinder of all members is impracticable?” See Tn re Am. Med. at
1079. While no test exisis, substantial numbers of affected consumers are sufficient to satisfy
the requirement? In re Whirlpool Corp. Front-Loading Washer Prods., Liab., 678 F.3' 409, 418,

With regard to the issue of numerosity, Plaintiffs have identified over 500 members of
the préferred stock class and 71 members of the preferred/common stock class, See Affidavit of
Lee A. Weiss and Fidelily's response to Delendanls subpoena duces iectm. Also, at the time of
the merger; the Company Equity Inn, Inc. Series B and C shares traded openly on the New York
Stock Exchange (NYSE).

Defendants contend Plaintiffs attempts to avoid munerosity by simply extrapolating the
number of affected shareholders in each class. As a result, such numbers are speculative.

This Court finds that Plaintifis number are not speculative and overbroad. In fact, where
the number of class members exceeds forty, Rule 23.01(1) is generally deemed satislied. Iyabel
v. Felsicol Chem. Corp., No. 04-2297DV, 2006 WL 1745053 at *4 (W.D. Tenn. June 20, 2006).
Also numerosity can be based upon mere exirapolation. Arreofa v. Godinez, 546 F.3% 788, 798
(7™ Cir. 2008). In ruling on a class action a judge may consider reasonable inferences drawn
from facts belore him atl the certification stage of the proceedings. Senter v. Gen. Motors Corp.,
532 F.2d 511, 523 (6™ Cir. 1976). Therefore, this Court finds that Plaintiffs have satisfied the
requirement of Rule 23.01(1), as there is a sufficient number of a preferred stockholder class and
a preferredfcommon stockholder class identified who would have been affected adversely under
Plaintiff¥ claims and theories of breach of lduetary duty by Defendants as it relates to Equity

inn, Ine. preferred shareholders of B & C Series stock.
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b. Commonatity & Typicality

The trial court must next consider whether“there are questions of law or fact common to
the class” T.R.C.P, 23.01{2). PlaintifTin a class aclion lawsuit must show that*{t]heir claims. ..
{and]. .[{]hat common contentiot, moreover, must be of such a nature that is capable of class-
wide resolution—which means that determination of is truth or falsity will resolve an issue that is
central {o the validity of each one of the claims in one stroke? Walmart, 131 Sup.CL. at 2251,

Rule 23.01(3)} requires prool that Plaintiff¥ claims are typical of the class members claim.
Commonality and typicality*iend to mergé’because both of them*Serve as guideposis for
determining whether under the padicular circuinstances maintenance of a class action is
cconomical and whether the Plaintifls claim and the class claims are so interrelated that the
interest of the class members will be [airly and adequately prolected in their absence” Walmart,
131 Sup. Ct. al 2251 0.5, Similarly,"{a] necessary consequence of the typicality requirement is
that the representative’s interest will be aligned with those of the represented group, and in
pursuing his own claims, the named Plaintiff will also advance the interest of the class member?
Sprague, 133 F.3" at 399.

Here, Plaintifls ¢laim that Defendants breached their fiduciary duties, owed equally 1o all
of the Company's preferred shareholders, in conneclion with the negotiation and approval of the
metger transaction. Specifically, Plaintiffs allege Delendants favored their own financial interest
over those of the Company’s preferred stockholders by taking a public company private with the
knowledge that such a merger transaction would diminish the value of the Company's preferred
shares. As a consequence, Defendants actions affected adversely all preferred shareholders of

the class similarly. Plaintiffs further contend Defendants breached their duty in the following
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respects: duty of toyalty, due care and cander; duty 1o determine in advance of the merger
whether nierger was fair 1o the members of the various classes; and duty 1o delermine whether
the members of the various classes would be harmed as a result of what Plaintiffs claint was
wrongful conduct; and if so, what is the appropriate measure of damages. Plaintiffs contentions
are {hat these are the common questions of Jaw and fact.

As additionat common issues that are common (o members of the preferred/common
stock class are the potential defenses of ratification, acquiescence and waiver; and whether
common stock profits are relevant to damages suslained-by the preferred/commeon stock class as
a result of Defendants’ alleged wrongful conduct,

Defendants contend that Plaintiffs proposed representatives cannol satisfy the
commenality and predominance requirements of 23.01(2) and 23.02(3) because there are
clashing legal and factual positions of the classes of proposed Series B, Series C, and common
stock shareholders, Defendants contend there are dissimilarities in the proposed classes.

Defendants state that the consideration received by the common shareholders is different
from the consideration received by the Series B and Series C sharcholders. Further, that each of
the three groups of sharcholders within Plaintilfs proposed classes has different rights and
entitiements in the event of a merger. Thus, each group is subject (o different defenses and
prevents the class-wide resclulion that Plaintiffs elaims subject 1o & common answer.
Defendants also state (hat becavse of the different classes and claims of Plaintiffs that there are
1ot common questions that predominate over questions affecting only individual members. Asa
result, Defendants contend the proposed classes lack cohesiveness and fail the predominance

requirement of Rule 23.02(3),
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In this ca'nse, Plainti{i¥ claims and theories are predicated on one central question: did
Pefendants breach their fiduciary duly to preferred shareholders by voting for the merger
without first determining whether merger would be fair to the preferred shareholders? H matters
not at this stage of the proceeding whether Plaintitfs can prove such that claim, The Delendants,
on the other hand in this cause, have asserted many defenses 1o the Plaintiff¥ claims and theories
of breach of fiduciary duty including, but not {imited to, the contractual provisions in the
preferred stock certilicates which spell out various rights of such sharcholders.

“To demonstrate cammoﬂality, the class must depend upon & common contention of such
a nature that it is capable of a class-wide resolution which means that a determination of its truth
or falsity will resolve an issue that is central to the validity of each one of the claims in one
strake’, Wal-Mart, 131 8. CL.at 2551, Though it is apparent that Defendants will have some
individualized defenses against some proposed class representative or even among individual
members of the class, the existence of these defenses does not defeat the coml"nonality
requirement under the claims and lheorie.s of Plaintiffs. Sce Sterling v. Velsico! Chem. Corp.,
855 F.2d 1188, 1197 (6™ Cir. 1988) (holding that the presence of questions peculiar to each
individuat member of the class was no bar when liability arose from a single course of conduct).
As a resull, this Courd finds that the commonality requirement under Rule 23.01(2) has been
satisfied.

Under Rule 23.01(3), to certify a class the trial court must also find that the claims or
defenses of the representalive parties are typical of the claims or defenses of the elass. This is

. often referred to as the typicality requirement. “A Plaintiffs claim is typical if it ariges from the

same event or practice or course of conduct that gives rise i the claims of other class members,
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and il his or her ¢laims are based on the same fegal theory” Am Med. Sys, 75 F3 a1 1082
(quoting i Herbert B. Newberg and Alba Conte, Newberg on Class Actions §3-13, at 3-76 (3"
ed. 1992) {footnote omitted)). As with the commonality requirement, the claims and defenses
among class members do not have to be identical, provided there exists“a common element of
fact or law between the claims? Cervantes v, Sugar Creek Packing Co., Inc., 210 F.R.D. 611,
624 (S.D. Ohio 2002). See, e.g., Daffin v. Ford Moutor Co., 458 F.3 549. 552.53 (6™ Cir.
2006). As mentioned eartier, the United States Supreme Court has recognized that'fijhe
cormmonality and typicality rcq_uiremeni under Rule 23 tend to merge? Wal-Adart, 131 Sup. CL at
2551 n.5 (quoting Gen. Tel. Co. v. Falcon, 457 U.S, 147 at 157-58 n.13, 102 S, Ct, 2364).
Again,'fa] necessary conseguence of the typicalily requirement is that the representative’s
interest will be aligned with those of the represented group, and in pursuing his own claims, the
named Plaintiff will also advance lhe interest of the class member?” Sprague, 133 F.3cd at 399,
To that point, Defendants raise an interesting point as it relates to all proposed representatives
representing the entire class, Defendants insist that there exist the potential for apparent
antagonism between vartous classes of stockholders. The questions then become: how can a
Series B sharcholder represent the interests of Series.C shareholders? Also, how can a Series C
sharcholder represent the interest of Series 13 sharcholders? Finaly, how can individual owners
of Series B & C slock represent the interests of sharcholders who alse owned common
stockholders and who voted for the merger? (Remember that over 90% of common stockholders
voled for— the merger). There is a potential common conflicl of the proposed representatives
represeiting this so-called global class of preferred sharcholders. There are inherent conflicts

that weigh against [inding typicality in (his so-called global class as to a proposed representative
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who did not own the very slock that is typical of the members he is proposing to represent. “To
have standing to sue as a class representaiive il is essential that a Plaintiff must be a part of that
class, that is, he must possess the same interest and sulTer the same injury shaved ’l;y all members
of the class he represents® Schlesinger v. Reservist Comun. to Stop the War, 418 U.8. 208, 216
(1974). Certifying this proposed global class as constiutted would invite intra-class conflict, a
point that the Tennessee Court of Appeals cautioned this Court to avoid. Reberfs ar 9,

Ht;.re, Plaintiffs elaims arise from the same course of conduct that gives rise to the claims
of the absent class members, Put another way, Plaintiffs claim tﬁal Defendants did not undertake
any reagsonable steps to protect the interest of preferred shareholders before it voted for the
merger in ¢his case; and that Delendants vote for the merger was born out of an effort to enrich
themselves post-merger because they owned large blocks of common shares which projected a
large profit for those who own them. Thus, Plaintifts claims are that Defendants breached their
fiduciary duly to those who own preferred slocks.

{n this case Byers IRA and Robert IRA cannot represent Series C shareholders because
they never owned C shares and beeause they allege no injury to their own legal rights and
interests as il relates to Series C shares. For the same reasons proposed representative Clarke
who owned only Series C shares cannot represent Series B sharcholders,

This Court finds that the typicality requirement has not been satisfied as to the global
class écniﬁcation. However, proposed representatives Robert IRA and Byers IRA were owners
of Series B stock and did not own any Series C stock or commen stock. As a result, their claim
for injuries from Defendants alleged breach of fiduciary would be typical of all other Series B

shareholders as of the announcement of the merger on June 21, 2007, Rule 23.03(4) of the
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Tennessee Rules of Civil Procedure permils the division of a proposed inlo subclasses. “C‘curis'
may employ subclasses to address conflicts that arise among definable groups of a larger class?
Roberts at 8. This Cowrt hereby creates the subclass of Series B prelerred sharcholders for
sharcholders who did not own Series C stoek or conimon stock as of June 21, 2007, and ai!
persons similarly situated. The Court finds that this subclass satisfies the typicality requirement
of Rule 23.61{3) by creating such a subclass.

In addition, proposed class representative Eric Clarke, as Trustee of Clarke Revocable
Trust, owned Series C preferred stock but ne Series B o} common siock as of June 21, 2007.
The Court finds that Clarke’s injuries would be typical of all other Series C stockholders similarly
situated on June 21, 2007, As a result, this Court hereby creates the subclass of Series C
shareholders comprised of only holders of Series C sharcholders as of June 21, 2007. As a result
of this creation, the typicality requirement of Rule 23.01¢3) has been satisfied.

With regard to a proposed"class representative for holders of Series B and C stock who
also owned common stock on June 21, 2007 and also voted for the merger, il appears that Jack
Fulton is one such holder of these three stocks. Any and all persons similarly situated would
lorin & subelass of preferred/common stockholders. Jack Fulton, and those like him, can assert
the same alleged claims of breach of Aiduciary duty by the Defendants. Likewise, all such
members of this subclass of preferred/conmon stockholders will be subject to the same asserted
affirmative defenses of informed consent, acquiescence, ratification of possibly waiver, and other
defenses. This is but a glimpse of how this case could advanee at trinl. However, Rule 23"grants
courts ne fcense to engage in free-ranging merits inquires at the certification stage. Merits

questions may be considered o the extent---but only to the extent---that they are relevant to
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determining whether the Rule 23 prerequisites for class certification are satisfied”. Wal-Mary, 131
Sup.Ct. at n.6. Whether, the claims of Plainiifts can withstand ar later challenge is a wopic for
another proceeding and another day, For now, this Court finds that the crealiop of this subclass
of stockholders who own, as of Junc 21, 2007, Series B and C as well as cominon stocks satisfics
the typicality requirements wilh Fulton as the named representative.
With repard to all three subclasses, the Court finds that's there exist numerous gquestions of

a substantial nature common across the putative classes. The facts surrounding the claims of the
lead Plaintiffs in the instant action are typical of those of the absent class members.
Accordingly, Plaintifts satisfy the typicality requirements of Rule 23.02(3).

c. Adequacy of Representation

Finally, FR.C.P. 23(a)(4) (just as on T.R.C.P. 23.01{4} requires the trial court to find thal
‘the representative party will lairly and adequately protect the interests of the class, This
requircment is essential 1o due process as a final judgment is binding on all class members?” .
Bradberry v. John Hancock Mu{: Life ins.Co., 217 F.R.D. 408, 414 {W.D. Tenn, 2003). There
arc two criteria for determining whether the representation of the class will be adequate: 1) the
representative must have common interests with unnamed members of the class, and 2} it must
appear that the representatives will vigorously prosecule the inerest of the elass through
qualificd counsel” Senfer, 532 F.2d af 524-25. “Adequacy of representation mandates that the
named Plaintiffs not have a conflict of interest in representing ihe absent class members’ Am.

Med. Sys., 75F.3" at 1083.
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As discussed above, the interest of the absent class members of the respective subclass
are the same as those of the named plaintift, as all alleped injurics as a resull of the same actions
or inagtions of the same Delendants.

Defendants argue that all of the named PlainliiTs of the various subelasses do not
understand and appreciate the responsibility of their role as class representative. Defendants
argue thal lhe represeniatives are inadeguate because they depend upon Plainiiffs’ counsel and
investment advisors for decisions in advancing the cause of the respective classes. Further,
Defendants contend that Clarke Revocable Trust purchased Series B & C shares afler the merger
had been announced, thereby making that transaction a major focus of the litigation, Also,
Defendants argue that Fuiton had not read the Cdmplaim or the stock prospectus at the tme of
his deposition.

This Court rejects Defendanis contention as each represeniative’s interests co-exist with
the interest of the class members, Byers, a retired physician, testified in his deposition that he
believed that Defendants should have done the kind of evaluation they did for common
stockhokders. Roberis, owner of a publishing company, testilied that Defendants did not do what
he thought they should do to protect his interest bul they (Defendantsytame oul very nice?
Clarke, a retired CPA, has spent over 100 hours and produced thousands of pages of documents
in connection with discovery in this case. Ay it relates to Clarkes purchase of additional
preferred stock afier the announcement of the merger, Clarke is a proposed sepresentative of
Series C preferred sharcholders who owned Series C preferred only on the date of June 21, 2007,
the announcement of the merger, not for any péried tereaflier.  With regard to Fulton, the record

reflects that Fullon is a former small business owner, who testified about his ownership of
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common stock and the profits he derived from the merger and losses suffered from his ownership
of preferred stocks after the merger. In addition, Fulton has spent aver 10 hours in responding to
the discovery in this case. All of the Plaintiffs in question have kcpt in contact with Plaintiffs
counsel regarding their roles and responsibililies to the unnamed class members. This litigation
has been going forward for [ive years with all indicalions the Plaintiffs are willing to pursue
these elaims for thermselves and for others unnamed.

Also,{i]t is well established that a named plaintiffs lack of knowledge and understanding
of the case is insufficient to deny ¢lass centification, u-nless his ignorance unduly impacts his
ability 1o vigomusiy prosecute the action? In re Ccean Bank, No. 06 C 35185, 2007 WL 1063042,
*5, 2007 U.S. Dist. LEXIS 29443 at * 14 (N.D. ILL. April 9, 2007} (ciiation omitted). “The
burden in demonstrating that the class representative meels this standard is not diffienit’ id.
Therefore, this Court finds that the Byers, Roberts, Clarke and Fulton are adequate
representatives {not perfect representatives) of the various elasses mentioned above.

Further, this Court has also reviewed the affidavit of ¢class counsel and finds that class
counse] is qualified and cxperienced and generally able to conduct the Htigation. Therefore, this
Court finds that the remaining adequacy requirements of Rule 23.01(4) have been satisfied,

d. Predominance

This Courl has already found that the issues in this case subject to generalized proof and
applicable to the class as & whole predominate over those issues that are subject to only
individualized proof. It is necessary that"fa] plaintilf must show that those issues. abject to
generalized proof cutweigh those issues that are subject to individual proof. Heervagen v. Clear

Channel Comme’'ns, 435 F.3d 21 9, 226 (2dCir. 2006)"The fact a defense may arise and may

https://documents.shelbycountytn.gov/CRCTAppNet/PrintHandler.ashx?action=Print&id=c... 5/9/2013


http:documents.shelbycountytn.gov

Print Document Page 19 of 21

affect different class members differently does not compel a {inding that individual issues
predominate over common ones.' Beattie, 511 173" at 564 (citation and inlernal quotation mark
omilted).

Finally, this Court finds that the allege breach of fiduciary duty is the commeon issue in
this case. The defenses of informed consent, acguiescence, ratification, and waiver are the major
common defenses. As a result, the Court finds the common issues predominate over individual
cnes and that the predeminate requircinent has been satisiied.

Rule 23.02(3) Superio‘rity

The trial court is required to ask whether Plainiiffs have established that adjudication on a
class-wide basis is superior 1o any other method. Given the numerous common issues in this
case, the prospect of duplication of this litigation in possibly scores, if not hundreds, of cases
would in this Courls view be an ineflicient use of judicial resources as well as inefficient use of
resources of the parties. The office of'a class action under Rule 23(b)(3) certification is not to
adjudicate the case; rather, it is to select themetho[d] best suited to adjudication of the
controversy“fairly and efficiently’. Amgen Inc., v. Connecticut Retivement Plans and Trust
Funds, No. 11-1085, 2013 WL 691001, (slip op., aL 8) (1.5, Feb. 27,2013} For reasons

- discussed above, this Court finds that class action is a well-suited methed 1o advance the
common issucs in this case in the most efficient way.

As to the existence of other litigation, the record is devoid of any other lawsuits in this or
any other jurisdictions reparding issues being addressed in this Hiigation.

This Court finds class a;:tion is the superior method in the case alleging a single course of

alleged wrongful conduct in this case, that is, whether Defendants breached a fidueiary duty
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owed to Plaintiffs and others similarly situated. This Court further finds nothing about this
litigation that would make it any more challenging lo manage than the fraditional class action,
Rule 23.02(3) again, has been satisfied. Shelby County, Tennessee is an appropriate forum for
this litigation, as the Company is a Tennessee corporation has its headquarters in Shelby County.
Tennessee.
' CONCLUSION

For the foregoing reasons, the Courl hércby certifies the proposed preferred class
stockholders under Rule 23, Asa part of that certification, the Court creates and certifies
subclasses under Rule 23.03(4) and appoints Byers and Roberts as class representatives of all
Series B stockholders who owned such stock on June 21, 2007, The Courl appoints Clarke as
class representative of all Series C stockholders who owned such stock on June 21,2007, in
addition, this Court appoints Fulton as class representative of all stockholders who owned Series
B and C stock as well as common stock on June 21, 2007, All other request, for class
certification is denied. Finally, this Courl appoints Bern Weiss, LLP as legal counsel for the
class and subelass. Further, this Court appoints Crone and McEnvoy, PLC as liaison counsel for

the class and subclasses discussed above, as the record is deveid of evidence, at this stage, of a

conflict of inlerest by these law firms represcating these separate classes.

N i

JUD

DA!E (7D/Vz’é }ﬁ/g

IT IS SO ORDERED,
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CERTIFICATE OF SERVICE

The undersigned hereby cerlifics thai a copy of the above order was mailed, postage
prepaid, 10 the parties of record at the addresses shown in the file, or, if lhey were represented, o
their atlomey of record at his or her last known address.

DEPUTY CLERK
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222500
0
4100
156110
2850
84150
2000
250
0
1265
1600
300
300
0
1100
900
100
300
3015
4720
546
1100
0
588
2600
300
42247

3.03
3.06
3.03
3.05
3.07
3.07
3.03
3.03
2.65

2.9

29

29

2.9

2.9
2.55
2.55
2.55
2.55

2.5
2.93
2.93
2.93
2.55
2.55
2.72
2.66
265
265
2.65
2.35

24
1.25
1.75

2.5
1.75

26

2.5
2.25
2.65

25
265
2.65
1.75

2.1
2.65
2.05
2.65
2.65
2.65

25
2.65

21

3.03
3.06
3.06
3.07
3.07
3.07
3.07

35
2.65

2.9

2.9

2.9

2.9

2.9
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2.55
2.55
2.55

2.5
2.93
2.93
2.93
2.55
2.55
2.72
2.72
2.65
2.65
2.65
2.42
2.45
1.25
1.76
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25
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2.65
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2.65
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2.56
2.65
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2.65
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2.65
2.35
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2.5
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1.75
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2.65
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25
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11/28/2011
11/25/2011
11/23/2011
11/22/2011
11/21/2011
11/18/2011
1111712011
11/16/2011
11/15/2011
11/14/2011
11/11/2011
11110/2011
11/9/2011
11/8/2011
11/7/2011
117412011
11/3/2011
111212011
11/1/2011
10/31/2011
10/28/2011
10/27/2011
10/26/2011
10/25/2011
10/24/2011
10/21/2011
10/20/2011
10/19/2011
10/18/2011
10/17/2011
10/14/2011
10/13/2011
10/12/2011
10/11/2011
10/10/2011
10/7/2011
10/6/2011
10/5/2011
10/4/2011
10/3/2011
9/30/2011
9/29/2011
9/28/2011
/2712011
9/26/2011
9/23/2011
9/22/2011
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9/20/2011
9/19/2011
9/16/2011
9/15/2011
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2.03
2.03
1.50
2.00
2.00
2,00
2.10
1.50
2.00
1.88
1.98
1.986
1.97
2,00
1.96
1.96
1.96
1.6
1.66
1.96
1.6
1.86
1.96
1.96
1.96
1.90
1.80
1.86
1.96
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1.96
1.96
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1.96
1.986
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1.6
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1.73
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1.95
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1.96
1.96
1.96
1.96
1.96
1.96
1.96
1.96

1.9

1.9
1.96
1.96
1.96
1.96
1.96
1.96
1.96
1.96
1.96
1.96
1.98
1.96
1.73
1.73
1.73
1.73
1.73
1.73
1.67
1.85
1.85
1.95
1.95
1.95

2.03
2,03
2.03
2.02

2.1
1.6

1.98
1.8
1.96
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1.96
1.96
1.96
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1.6
1.96
1.26
1.96
1.96
1.98
1.96
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1.96
1.96
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1.96
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9/9/2011
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9/2/2011
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8/31/2011
8/30/2011
8/29/2011
8/26/2011
81252011
8/24/2011
8/23/2011
812212011
8/19/2011
8/18/2011
81772011
8/16/2011
81512011
8/12/2011
8/11/2011
8/10/2011
8/9/2011
8/8/2011
8/5/2011
8/4/2011
8/3/2011
8/2/2011
8/1/2011
7/29/2011
7/28/2011
712712011
712612011
7252011
712212011
772112011
7/20/2011
7/19/2011
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711512011
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7/12/2011
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6/30/2011
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6/28/2011
6/2712011
6/24/2011
6/23f2011
6/22/2011
6/21/2011
6/20/2011
6/17/2011
6/16/2011
6/15/2011
6/14/2011
6/13/2011
6/10/2011

6/9/2011

6/8/2011
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6/6/2011

6/3/2011

8212011

6/172011
5/31/2011
52712011
5/26/2011
52612011
52412011
5/23/2011
5/20/2011
5/19/2011
5/18/2011
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5/16/2011
5/13/2011
5/12/2011
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5/10/2011
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1.50
1.50
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1.55
1.65
1.65
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1.26
1.25
1.25
1.25
1.25
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41512011
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3/26/2011
3/28/2011
312672011
3/24/2011
3/23/2011
3/22/2011
3/21/2011
3/18/2011
3M7/2011
3/16/2011
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3172011
3/10/2011
3912011
3/8/2011
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3/4/2011
31372011
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2/172011
1/31/2011
1/28/2011
127712011
1/26/2011
172512011
172472011
1/21/12011
172072011
1/19/2011
1/18/2011
11472011
11372011
112/2011
1/11/2011
1/10/2011

14712011

1/6/2011

1/5/2011

11412011

17312011

12/31/2010
12/30/2010
12/29/2010
12/28/2010
12/27/2010
12/23/2010
12/22/2010
12/21/2010
12/20/2010
1211712010
121612010
12/16/2010
1211412010
12/13/2010
12/10/2010

12/8/2010

12/8/2010

121772010

12/6/2010

12/3/2010
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0.75
0.55
0.55
0.60
0.60
0.60
0.35
0.35
0.35
0.35
0.35
0.66
0.66
0.66
0.66
0.66
0.66
0.66
0.66
0.66
0.66
0.66
0.60
0.25
025
0.25
0.75
1.10
1.10
0.61
0.52
0.52
0.50
0.50
0.50
0.50
0.05
0.50
0.50
0.50
0.05
0.056
0.56
0.56
0.056
0.05
0.05
0.05
0.05
0.05
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0.25

1.22
0.55
0.55
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0.35
0.35
0.35
0.35
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0.66
0.66
0.66
0.66
0.66
0.66
0.66
0.66
0.66
0.68
0.66
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0.25
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0.78

1.1

1.1
0.51
0.52
0.52
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0.5

0.5

0.5
0.05

0.5
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0.05
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0.56
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0.05
0.05
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0.05
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0.65
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1.22
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0.35
0.35
0.35
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0.66
0.66
0.66
0.66
0.66
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0.66
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0.66
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0.77
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0.25
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1.1

1.1
0.51
0.52
0.62
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0.5

0.5

0.05
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0.05

0.56
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0.05
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0.05

0.05

0.05

0.05
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0.6
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0.35
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0.25
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0.75
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1.1
0.51
0.52
0.52
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0.5
0.05
0.05
0.5
0.5
0.5
0.05
0.05
0.56
0.55
0.05
0.05
0.05
0.05
0.0
0.05
0.05
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11/15/2010
11/12/2010
11/11/2010
11/10/2010
11/9/2010
11/8/2010
11/6/2010
11/4/2010
113/2010
11/2/2010
11/1/2010
10/28f2010
10/28/2010
10/2712010
10/26/2010
10/25/2010
10/22f2010
10/21/2010
10/20/2010
10/19/2010
10/18/2010
10/15/2010
10/14/2010
10/13/2010
10/12/2010
10/11/2010
10/8/2010
10/7/2010
10/6/2010
104512010
10/412010
10/1/2010
9/30/2010
9/28/2010
9/28/2010
92712010
9/24/2010
9/23/2010
9/22/2010
972112010
9/20/2010
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9/16/2010
9/15/2010
9/14/2010
9/13/2010
9/10/2010
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9/8/2010
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9/3/2010
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0.35
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0.35
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0.6
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0.2
0.2
0.2
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0.15
0.15
0.15
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0.15
0.15
0.15
0.15
0.15
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02
0.3
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0.7
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83172010
8130/2010
8/2712010
8/26/2010
8/25/2010
8/24/2010
8/23/2010
812012010
8M9/2010
8/18/2010
81772010
8/16/2010
8/13f2010
8/12/2010
8/11/2010
8/10/2010

8/9/2010

8/6/2010

8/5/2010

8/4/2010
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7/30/2010
712972010
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6/24/2010
6/23/2010
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0.3
0.3
0.25
0.25
0.25
0.25
0.215
0.215
0.35
0.25
0.44
0.52
0.32
0.26
0.26
0.26
0.26
0.25
0.3

0.25
0.25
0.2
0.2
6.2
0.2
0.2
0.2
0.2
0.2
0.18
0.18
0.18
0.18
0.18
0.18
0.18
0.18
0.17
0.19
0.16
0.16
0.16
0.15
0.16
0.16
0.18
0.17
0.17
0.16
0.25
0.25
0.25
0.275
0.3
0.25
0.25
0.25
0.25
0215
0.215
0.27
0.25
0.44
0.3
0.32
0.26
0.26
0.26
0.26
0.17
0.25



372512008
3/24/2009
31232009
3/20/2009
3/19/2009
3/18/2009
3/17/2009
3/16/2009
3/13/2009
3/12/2008
311172009
3102009

3/9/2009

3162009

3152009

3/4/2009

3/3/2009

3/2/2009
212712009
212612009
2/25/2009
2/2472009
21232009
2/20/2009
2/19/2009
2/18/2009
211712009
2/13/2609
211212009
2/11/2009
2/10/2009

2/9/2009

21612009

21512009

2/4{2009

21312009

21212009
1/30/2009
1/28/2009
1/28/2009
1/27/2009
1/26/2009
1/23/2009
1/22{2009
1/21/2009
1/20/2009
1/16/2009
1/15/2009
171412009
1/13/2009
1/12/2009

179/2009

A H DD DN RN H LN NN H AL NN

0.15
0.30
0.30
0.30
0.30
0.15
0.30
0.31
0.50
0.50
0.50
0.50
0.50
0.50
0.50
0.50
0.28
0.28
0.28
0.05
0.05
0.75
0.30
0.31
0.31
0.31
0.31
0.31
0.31
0.27
0.32
0.32
0.15
0.15
0.30
0.27
0.27
0.27
0.05
0.10
0.10
0.10
0.10
0.10
0.10
0.10
0.27
0.27
027
0.36
0.35
0.31

199927
0

0

0
6100
15425
1100
300
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300
400
1000

0.5
0.3
0.3
0.3
0.25
0.27
0.3
0.31
0.5
0.5
0.5
0.5
0.5
0.5
0.5
0.5
0.28
0.28
0.12
0.05
0.05
0.75
0.25
0.31
0.31
0.31
0.31
0.31
0.31
0.27
0.32
0.3
0.15
0.15
0.3
0.27
0.27
0.1
0.05
0.1
0.1
0.1
-0
0.1
0.1
0.1
0.27
0.27
0.27
0.36
0.25
0.31

0.5
0.3
0.3
0.3
0.3
0.27
0.3
0.31
0.5
0.5
0.5
0.5
0.5
0.5
0.5
0.5
0.28
0.28
0.28
0.05
0.05
0.75
0.3
0.31
0.31
0.31
0.31
0.31
0.31
0.27
0.32
0.32
0.15
0.15
0.3
0.27
0.27
0.27
0.05
0.1
0.1
0.1
0.1
0.1
0.1
0.1
0.27
0.27
0.27

0.36

0.35
G.31

0.15
0.3
0.3
0.3

0.25

0.15
0.3

0.31
0.5
05
0.5
0.5
0.5
0.5
0.5
0.5

0.28

028

0.12

0.05

0.05

0.75
0.2

0.31

0.31

0.31

0.31

0.31

0.31

0.27

0.32
0.3

0.15

0.15
0.3

0.27

0.27
0.1

0.05
0.1
0.1
0.1
0.1
0.1
0.1
0.1

0.27

0.27

0.27

0.36

0.25

0.31



1/8/2009
14712009
1/6/2009
176/2009
1/2/2009
12/31/2008
12/30/2008
12/28/2008
12/26/2008
12/24/2008
12/23/2008
12/22/2008
12/16/2008
12/18/2008
12/17/2008
12/16/2008
1211512008
1211212008
12/11/2008
12/10/2008
12/9/2008
12/8/2008
12/6/2008
12/4/2008
12/3/2008
12/2/2008
12/1/2008
11/28/2008
11/26/2008
11/26/2008
11/24/2008
11/21/2008
11/20/2008
11/19/2008
11/18/2008
111712008
1114/2008
11/13/2008
11/12/2008
11/11/2008
11/10/2008
11/7/2008
11/6/2008
11/6/2008
11/4/2008
11/3/2008
10/31/2008
10/30/2008
10/29/2008
10/28/2008
10/27/2008
102412008

OB PP B DL PHDBLEHEONDHPOD PP PO BOANMBL DL DL LD DR LD LHLGHHHHHH
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0.10
0.10
0.12
0.12
0.12
0.10
0.50
0.50
0.30
0.31
0.31
0.31
0.75
0.75
0.28
0.26
0.26
0.26
0.26
0.75
1.00
1.00
1.00
1.00
2.00
2.00
2.00
2.00
2.00
2.00
2,00

- 2.00

2.00
2.00
2.00
2.00
2.00
2.00
2.00
2.00
2.00
1.25
2.50
1.25
1.25
1.26
1.26
1.26
2.00
2.00
2.00
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10/23f2008
10/22/2008
10/21/2008
10/26/2008
10/17/2008
1041672008
10/156/2008
10/14/2008
10/13/2008
10/10/2008
10/8/2008
10/8/2008
10/7/2008
10/6/2008
10/3/2008
10/2/2008
10/1/2008
9/30/2008
9/29/2008
92612008
9/25/2008
9/24/2008
9/23/2008
9/22/2008
9/19/2008
9/18/2008
911712008
9/16/2008
9/15/2008
9/12/2008
91172608
9/10/2008
9/9/2008
9/8/2008
9/56f2008
9/4/2008
9/3/2008
91212008
8/26/2008
8/28/2008

812712008

8/26/2008
81252008
82212008
8/21/2008
8/20/2008
8/16/2008
8/18f2008
8/15/2008
8/14/2008
8/13/2008
81122008

PP PP PO DHH PO PDHPLDOOLDDE DL PN OO PD PPN DD PPN PN HPHHPH

2.00
2,00
2.00
2,00
4.50
4.50
4.50
4.50
4.50
4.50
4.50
4.50
4.50
4.50
4.50
4.50

- 4,50

4.50
4.50
4.50
4.50
4.15
4.15
4.15
4.15
4.15
415
3.00
3.00
3.00
3.00
3.30
3.00
4.50
4.50
5.50
5.50
3.25
5.50
5.50
5.50
525
525
5.00
4.00
4.00
5.00
5.00
6.00
7.00
5.00
5.00
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8/11/2008

8/8/2008
8/7/2008
8/6/2008
8/5/2008
8/4/2008
8/1/2008
7/31/2008
7/30/2008
712912008
712812008
712512008
7/24/2008
7/23/2008
712212008
7/21/2008

7118/2008

711712008
7/16/2008
7/15/2008
711412008
711112008
7/10/2008
719/2008
7182008
71712008
71312008
71212008
71112008
6/30/2008
6/27/2008
6/26/2008
6/25f2008
6/24/2008
6/23/2008
6/20/2008
6/19/2008
6/18/2008
6/17/2008
6/16/2008
6/13/2008
6/12{2008
6/11/2008
6/10/2008
6/9/2008
6/6/2008
6/5/2008
6/4/2008
6/3/2008
6/2/2008
5/30/2008
5/26/2008

BLE BB H O PRPPH OB HBEPRPAOEEDPHWHRT NN HAE O PP E D HH N NP H T HH N

5.00
5.00

5.00 -

5.00
5.00
5.00
5.00
5.00
5.00
6.50
6.50
4.96
4.96
4.96
5.00
5.00
5.06
7.00
5.00
5.00
5.50
5.50
5.50
5.50
6.00
6.00
10.55
10.55
10.55
10.00
10.00
10.00
10.00
10.60
1111
11.11
11,11
11.30
11.30
11.30
10.90
10.90
10.90
10.90
10.80
10.20
10.90
10.56
10.56
11.30
11.25
11.50

1500
1000
1500
100
243

0
318500

(S RRS RS R I B RS ) RS

6.5
6.5
4.96
4.96
4,99

5.5
5.05

5.5
5.5
5.5

10.05
10.55
10.55
10.5
10

10
10
10
11.05
11.11
1141
10
11.3
11.3
11.5
10.9
10.9
10.9
10.9
10.9
10.9
Ll
10.56
10.56
11.29
1.1
11.5
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10.05
10.65
10.55
10.55
10
10
10
10
11.156
1111
11.11
11.141
11.3
11.3
11.5
10.9
10.9
10.9
10.9
10.9
10.9
11.3
10.56
10.56
1.3
11.25
11.5
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10.55
10.65
10.5
10

10

10

10
10.55
11.11
11.11
10
11.3
11.3
113
10.9
10.9
10.9
10.9
10.9
10.9
10
10.56
10.56
11.29
11.11
11.6



5/28/2008
5/27/2008
52312008
5/22/2008
5/21/2008
5/20/2008
51812008
5/16/2008
5/15/2008
5/14/2008
5/13/2008
5/12/2008

5912008

5/8/2008

5712008

5/6/2008

5/5/2008

5/212008

5/1/2008
4/30/2008
4/26/2008
4/28/2008
4/25/2008
4/24/2008
412312008
4/22{2008
412112008
4/18/2008
4/17/2008
4/16/2008
4/15/2008
4/14/2008
4/11/2008
4/10/2008

4/9/2008

4/8/2008

4/7/2008

47412008

4/3/2008

4/2/2008

4/1/2008
313112008
3/28/2008
32712008
3126/2008
3/25/2008
3/24/2008
3/20/2008
3/19/2008
3/18/2008
3/17/2008
3/14/2008

OB APB LR PR OHHPEE PN ENWHH NN HNEH NN MHH L EH NN H N0 N L LN

11.60
11.01
11.01
11.01
11.27
11.15
11.15
11.15
11.00
11.00
14.16
13.72
13.72
13.66
13.63
13.63
13.66
13.66
13.69
13.66
13.66
13.63
13.59
13.59
13.66
13.66
13.63
13.56
13.59
13.69
13.66
13.756
13.75
13.69
13.72
13.69
13.66
13.69
13.63
13.63
13.63
13.72
13.63
13.63
13,63
14.19
14.19
14.28
14.19
14.13

14.16 -

14.09
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2814
2620

200
2800
2600

200
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10
11.01
11.01

11.5
10
11.15
11.15
11

11
14.15
14

13.719

13.719

13.656

13.625

13.625

13.656

13.656

13.688

13.656

13.656

13.625

13.594

13.594

13.656

13.656

13.625

13.563

13.594

13.594

13.656
13.75
13.75

13.688

13.719

13.688

13.656

13.688

13.625

13.625

13.625

13.719

13.625

13.625

13.625

14.188

14.188

14.281

14.188

14.125

14.156

14.094

11.5
11.01
11.01
11.75
11.27
11.15
11.15
11.15

11

14.5

14,15
13.719
13.719
13.656
13.625
13.625
13.656
13.656
13.688
13.656
13.656
13.625
13.594
13.504
13.656
13.666
13.625
13.663
13.594
13.594
13.656

13.756

13.75
13.688
13.719
13.688
13.656
13.688
13.625
13.625
13.625
13.719
13.625
13.625
13.625
14.188
14.188
14.281
14.188
14.125
14.166
14.094

10
11.01
11.01

11
10
11.15
11.15
11
11
11
14

13.719

13.719

13,656

13.625

13.625

13.656

13.656

13.688

13.656

13.656

13.625

13.594

13.594

13.656

13.656

13.625

13.563

13.594

13.504

13.656
13.75
13.75

13.688

13.719

13.688

13.656

13.688

13.625

13.625

13.625

13.719

13.625

13.625

13.625

14.188

14.188

14.281

14.188

. 14.125

14.156
14.094



3/13/2008
3/12/2008
3/11/2008
311012008
3/7i2008
3/6/2008
3/6{2008
3/4/2008
3/3/2008
2/29/2008
21282008
212712008
2/26/2008
212512008
212212008
2/21/2008
2/20/2008
2/19/2008
2/16/2008
2/14/2008
2/13/2008
211212008
2/11/2008
2182008
2/7/2008
2/6/2008
2/5/2008
214/2008
2112008
173172008
1/30/2008
1/29/2008
1/28/2008

R Y RSN TR < R S o R e S R A O R R R R B R R SRR e o S R i I iR R o R A A o R O I

14.00
14.00
13.91
13.97
13.91
13.84
13.81
13.94
13.94
13.94
13.81
13.72
13.69
13.69
13.75
13.78
13.69
13.66
13.69
13.66
13.76
13.78
13.81
13.78
13.72
13.81
13.84
13.81
13.84
13.75

- 13.69

13.56
13.56
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14
14
13.906
13.969
13.906
13.844
13.813
13.938
13.938
13.938
13.813
13.719
13.688
13.688
13.75
13.781
13.688
13.656
13.688
13.656
13.75
13.781
13.813
13.781
13.719
13.813
13.844
13.813
13.844
13.75
13.688
13.563
13.563

14

14
13.906
13.969
13.906
13.844
13.813
13.938
13.938
13.938
13.813
13.719
13.688
13.688
13.75
13.781
13.688
13.656
13.688
13.656
13.75
13,781
13.813
13.781
13.719
13.813
13.844
13.813
13.844
13.75
13.688
13.563
13.663

14

14
13.906
13.969
13.9086
13.844
13.813
13.038
13.938
13.938
13.813
13.719
13.688
13.688
13.76
13.781
13.688
13.666
13.688
13.656
13.75
13.781
13.813
13.781
13.719
13.813
13.844
13.813
13.844
13.75
13.688
13.563
13.563



EXHIBIT 3



trading Summary - 2013
Preferred Series "B" shares - 2012
"WGCB_P - DERCRERI 2011
2010
2009
2008

80,996
1,621,737
752,270
501,383
2,471,780
423,817

1/1/2013 - May 3, 2013
Full Year
Full Year
Full Year
Full Year
May 18 - Dec 31, 2008

trading figures exclude private transactions, such as the reported purchase by
PFD Holding, LLC, an affiliate of Whitehall, in August 2012 of 2,018,000
shares, representing over 1,000,000 of this Preferred Series B shares

trading Summary 2013
Preferred Series "C" shares 2012
- WGCCP- 2011
2010
2009
2008

31,278
966,699
368,802
281,564

4,086,038

93,363

11172013 - May 3, 2013
Full Year
Full Year
Full Year
Full Year
May 18 - Dec 31, 2008

trading figures exclude private transactions, such as the reported purchase by
PFD Holding, LLC, an affiliate of Whitehall, in August 2012 of 2,018,000
shares, representing over 1,000,000 of this Preferred Series C shares



