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May 13, 2016 

Mr. Brent J. Fields 
Secretary 
U.S. Securities and Exchange Commission 
l 00 F Street, N.E. 
Washington, D.C. 20549-1090 

Re: 	 Rulemaking Petition Fi1e No. 4-691: Request to Require Disclosure of 
Short Positions in Parity With Required Disclosure of Long Positions 

Dear Mr. Fields: 

International Bancshares Corporation ("IBC"), respectfully submits this letter in 
support of the above-referenced rulemaking petition dated December 7, 2015, submitted 
by Nasdaq, Inc. ("Nasdaq"), which requested that the Commission take swift action to 
promulgate rules to require public disclosure by investors of short positions in parity with 
the disclosure regime applicable to long positions, including the timing for such 
disclosure and when updates are required. In this regard, the Commission not only has 
the opportunity, but an obligation to implement public disclosure requirements for short 
sellers. 1 There is no doubt that imposing such parity disclosure requirements would be in 
the public interest and consistent with the protection of investors. 

Currently, the identities of short interest holders are hidden from issuers and other 
investors, allowing short sellers to remain completely anonymous from the investor 
community and issuers. This information asymmetry creates an unfair advantage to short 
position holders, deprives issuers of information on trading activity thereby preventing 
them from being able to communicate with all investors, and is inherently unfair to the 
vastly greater number of shareholders holding long positions. 

1 Through the Dodd-Frank Act, Congress has charged the Commission to act on its authority to implement 
disclosure requirements for short position holders. See Dodd-Frank Wall Street Refonn and Consumer 
Protection Act, Pub. L. No. 111-203, 124 Stat. 1376, 1870, 1933 (2010) ("Dodd-Frank Act"). Section 
929X of the Dodd-Frank Act amends Section I J(t) of the Securities Exchange Act of 1934, as amended, 
("Exchange Act"), and directs the Commission to "prescribe rules providing for the public disclosure of the 
name of the issuer and the title, class, CUSIP number, aggregate amount of the number of short sales of 
each security, and any additional infonnation determined by the Commission following the end of the 
reporting period," Id. at 1870. Moreover, Section 984 ofthe Dodd-Frank Act requires the Commission 
"promulgate rules that are designed to increase the transparency of infonnation available to brokers, 
dealers, and investors, with respect to the loan or borrowing ofsecurities." Id. at 1933. 
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There has never been a greater need for transparency of infOrmation than exists in 
our financial markets today. Just as a trend of hostile takeovers in the 1960s prompted 
the adoption of the Williams Act,2 the information demands of today's market call for 
improved disclosure of short positions to level the playing field between long and short 
position holders and balance the interests of investors and issuers. The policies 
underlying the disclosure requirements for long positions implemented by the Williams 
Act in Section 13 of the Exchange Act, promote transparency and fairness in the market. 
For example, Section 13(f) requires disclosure of long positions held by institutional 
investment managers, usually within 45 days of the end of each calendar quarter, 3 while 
Section 13(d)'s reporting rules and schedules4 alert investors to potential changes in 
corporate control, allowing investors the opportunity to evaluate the potential effects of 
those changes. 5 

The current reporting and disclosure regime, however, leaves a hole where the 
market is susceptible to abusive short selling tactics and misinfonnation. There are no 
comparable disclosure requirements for short position holders, despite the serious effects 
short sellers can have on the market. Misleading rutnors and short-and-distort schemes 
lead to market manipulation and panic-fueled stampedes, The rules called for by 
Nasdaq's petition for rulemaking will carry the same transparency created by existing 
disclosure requirements to an area of the market still shrouded in secrecy. 

Although the Commission has recognized the benefits of short selling,6 the 
Commission has also found it necessary to regulate short selling to mitigate issues 
associated with the practice, including the intentionally driving dovm of individual 
issuers' share prices and exacerbating market declines. Congress also has indicated its 
concern over practices related to short selling. 7 

2 See Wilmer Cutler Pickering Hale and Doi'I' LLP, The Williams Act: A Truly "Modern" Assessment, 

HARV. L. ScH. F. CORP. GOVERNANCE AND FIN. RF.G., (Oct. 2011), hltp://b\ogs.law.harvard.edu/ 

corpgov/files/20 11 11 OfThe-Williams-Act-A-Truly-Modem-Assessment. pdf. 

1 Fonn I JF, Securities and Exchange Commission, available at https://www.sec.gov/about/fonns/fonnl3f. 

pdf. 

See. Schedule IJD, 17 C.F.R. §240. IJd-10 I (2015); Schedule IJG, 17 C.F.R. §240.IJd-102(2015). 
5 Wellman v. Dickinson, 682 F.2d 355, 365--66 (2d Cir. 1982), citing GAF Corp. v. Milstein, 453 F.2d 709, 
717 (2d Cir. 1971), cert. denied, 406 U.S. 910 (1972). 
6 See Exchange Act Release No. 48709 (Oct. 28, 2003), 68 FR 629752 (Nov. 6, 2003) (describing benefits 
of short selling, including contributing to market liquidity and price efficiency). 
1 For instance, Section 929X(b) of the Dodd-Frank Act amended Section 9 ofthe Exchange Act to make 
the manipulative short sale of any security unlawful and gave the Commission the rulemaking authority to 
effectuate enforcement and remedies ofthat provision. 15 U.S.C. §78i{d) (2012). Furthermore, Congress 
also amended Section 15 of the Exchange Act through the Dodd-Frank Act to provide customers of 
registered broker-dealers with the right to refuse the use of their fully paid securities to be· used in short sale 
activity and the right to be notified that they may be entitled to compensation with respect to such lending. 
15 U.S.C. §78o(d) (2012). 

https://www.sec.gov/about/fonns/fonnl3f
http:hltp://b\ogs.law.harvard.edu
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In response to a directive from Congress in the Dodd-Frank Act, 8 the Commission's 
Division of Risk, Strategy, and Financial Innovation (now called the Division of 
Economic and Risk Analysis), published a study in which it stated specific benefits of 
increased transparency and disclosure of short selling activity. including "[m]ore precise 
and timely information about short selling could help the market adJust to new 
information faster, promoting price efficiency and hence capital formation." While IBC 
maintains that real time reporting would most effectively diffuse concern over a 
particular security before it turns into panic, to reporting requirements in line with what 
Congress has mandated in Section 929X(a) of the Dodd-Frank Act would allow investors 
and companies to protect themselves from potential manipulative, abusive short sellers. 11 

The lack of transparency surrounding short sale activity benefits no one but the 
investor who exploits this invisibility to influence share prices and target individual 
issuers. With the veil of secrecy protecting the short sellers. the issuer and other 
investors have no way of knowing when a short-position investor has intentions that 
actually go against the best interests of the issuer and its shareho1ders. 12 Tue short sellers 
can work in concert with each other or with research firms and use the internet to 
circulate negative news and rumors, creating a strategy for driving stock prices down. 
Investors and companies are left unable to identify the source of rumors or speculation, 
and thus, corporate management is unable to adequately respond or otherwise engage 
with shareholders. An issuer's ability to communicate with its shareholders is vital, and 
issuers need insight into their complete investor base to be able to effectively manage 
investor relations. 

8 Section 417(a)(2) of the Dodd-Frank Act directed the Commission to conduct a study of the feasibility, 

benefits and costs of requiring real-time short reporting ofshort sale position in publicly listed securities. 

124 Stat. 1376, 1579. 

9 Staffof the Division of Economic and Risk Analysis, U.S. Securities and Exchange Commission, Short 

Sale Position and Transaction Reporting (June 5, 2014), available at http://www.sec.gov/dera/reportspubs/ 

srecialstudies/short-sale-position-and-transaction-reporting.pdf.

1 See Letter from Dennis Nixon, Chief Executive Officer and Chainnan, International Bancshares 

Corporation, to Elizabeth Murphy, Secretary, Securities and Exchange Commission, dated July 18, 2011, 

available at; https://www.sec.gov/comments/4-627/4627-169.pdf(''July 2011 Letter from IBC to SEC"), 

11 See supra note I. 

12 See Theodore N. Mirvis, Adam 0. Emmerich & Adam M. Gogolak, Beneficial Ownership of Equity 

Derivatives and Short Positions -A Modest Proposal to Bring the 130 Reporting System into the 2 !st 

Century, available at http://tcbblogs.org/govemance/files/20 12/11/Wachtell_l3D.pdf («For example, a 

shareholder in a company who has spoken out against an acquisition requiring the vote of the acquiring 

company's shareholders could have a net short position in the largct company. Or more directly, net short 

shareholders may speak out against legislation or other regulatory actions that would be beneficial to the 

company whose shares they have shorted."). 


http://tcbblogs.org/govemance/files/20
https://www.sec.gov/comments/4-627/4627-169.pdf(''July
http://www.sec.gov/dera/reportspubs
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Moreover, it doesn't appear that the Commission needs to plow new ground here 
as the reporting requirements of Section 13(f) and Form 13F would have the same 
benefits if applied to short sale activity as for long-position reporting, including creating a 
more complete repository of data on institutional investment activity, facilitating 
investment decisions based on facts rather than conjecture, and enabling consideration of 
the effects and public policy implications of institutional investment strategies like short 
selling.13 Data about short-sale activity may be even more material to infonned decision
making because of the insight it would provide on questions of daily price fluctuations 
and trading activity. Further, aligning disclosure requirements of long and short positions 
would remove the guise that short sales are entitled to special treatment and reduce the 
risk of abusive short selling practices. 

Congress has called for, and today's market requires, disclosure rules that address 
the lack of transparency and susceptibility to abuse and manipulation related to short 
selling. Our capital markets cannot function efficiently without a level playing field 
between long and short position holders, as well as between issuers and investors. The 
only way to level the playing field is to require the same transparency from short sellers 
as is required from long investors. Given the extreme risks associated with short selling, 
it is illogical to allow short sellers to fly stealth-like under the radar when the long side of 
the market is subject to such strict public reporting requirements. 

In particular, IBC believes that short sellers acquiring and maintaining short 
positions in financial institutions should be required to promptly disclose their identities 
and intentions with respect to the financial institution's stock. 14 Their intentions may be 
particularly important in view of the fact that short sellers' benefits are increased in direct 
proportion to the decrease in the market value of the financial institution whose stock is 
being shorted. As discussed in IBC's prior comment letter, as short sellers borrow stock,, 
it effectively creates new shares in excess of the company's outstanding authorized 
shares.15 Even with the circuit breaker protections provided by Section 201 of Regulation 
SH0,1

6 this phantom stock waters down the stock price, killing its value, and when the 
shares are sold, the stock price collapses. This activity presents a systemic risk to the 
financial institution industry and must be regulated so that the detrimental effects on the 
market can be minimized. 

11 See, e.g., Exchange Act Release No. 15461, 44 FR 3033, 3033-34 (Jan. 5, 1979) ("The reporting system 

required by Section 13(f) is intended to create in the Commission a central repository of historical and 

current data about investment activities of institutional investment managers."). 

14 See July 2011 Letter from TBC to SEC, supra note 10. 

15 See Letter from Dennis Nixon, Chief Executive Officer and Chainnan, International Bancshares 

Corporation, to Mary L. Shapiro, Chainnan, Securities and Exchange Commission, dated June 9, 2009, 

available at: https:/fwww.sec.gov/comments/s7-08-09/s70809-3390.pdf. 

16 See 17 CFR 242.201. 


https:/fwww.sec.gov/comments/s7-08-09/s70809-3390.pdf
http:shares.15
http:selling.13
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Another issue not addressed by Nasdaq's proposed rulemaking is the advantage 
short sellers have in end-of-day trading. 17 While Rule lOb-18 provides a "safe harbor" 
for issuers from liability for market manipulation, it also leaves an open window at the 
end of trading days for short sellers to abusively drive an issuer's stock prices down. 
Short sellers are the most active at the end of the day, which is precisely when issuers are 
restricted from effecting repurchases of their shares if the issuer wants to fall within the 
safe harbor of Rule I Ob-18. Essentially, the regulatory framework is skewed in favor of 
protecting the short sellers, and issuers are left defenseless to prevent or correct the 
damage inflicted during end-of-day trading. !BC strongly recommends end-of-day 
trading by short sellers be prohibited to eliminate this harmful advantage. 

Thank you for your consideration of this letter. Attached hereto are previous 
letters from IBC detailing the reasons for greater regulation of short selling. If you would 
like any further information or clarification regarding the issues raised in this letter, 
please call the undersigned at (956) 726-6614. 

is ixon 
ident and Chairman of the Board 

17 See 17 CFR 240. lOb· 18. Rule lOb·l 8 purchases of securities with an average daily trading volume of $I 
million or more and a public float of $150 million or more may not be "effected during the ten minutes 
before the scheduled close of the primary trading session in the principal market for the security. and the 
ten minutes before the scheduled close of the primary trading session in the market where the purchase is 
effected." For all other securities, Rule IOb·l 8 purchase may not be "effected during the 30 minutes before 
the scheduled close of the primary trading session in the principal market for the security, and the 30 
minutes before the scheduled close of the primary trading session in the market where the purchase is 
effected." 
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July 18, 2011 
RECEIVED 

JUL 20 2011 
Elizabeth M. Murphy 
Secretary 
U.S. Securities and Exchange Commission 
100 F. Street, NE 
Washington, D.C. 20549-1090 

Re: 	 Securities and Exchange Commission Release No. 34-64383; File No. 4-627 (the 
"Short Sale Reporting Study Required by Dodd-Frank Act Section 417(a)(2)") 

Dear Chairman and Commissioners: 

International Bancshares Corporation ("/BC'') respectfully submits this letter to answer the 
Security and Exchange Commission's request for (1) an explanation of the benefits of real time 
reporting of short sale positions, and (2) examples of short selling associated with abusive 
market practices. 

Reporting of short positions will protect against market manipulation and panic-fueled 
stampedes. Reporting requirements can defeat market manipulation by allowing investors to 
trace the source of misleading rumors and by giving industries a chance to police themselves. 
Reporting should be public because those with a financial interest and expertise in a particular 
security may be able to detect abusive patterns before government agencies. Real time 
reporting would most effectively defuse concern before it turns into panic. For example, 
investors would not rush to sell if they were quickly informed that a price decline had the 
characteristics of a short and distort scheme rather than the characteristics of a real change in 
the worth of the company. As Dr. Jim Angel explained in the Securities Lending and Short 
Sale Roundtable on page 313 of the September 30, 2009 transcript, real time marking of 
short sales on the consolidated Tape would be a low-cost and effective way to shed light on 
conspiracies and restore confidence. While IBC continues to believe that the Securities and 
Exchange Commission should simply prohibit dangerous short selling behavior, such as selling 
a security without first borrowing it (i.e., "naked short-selling), reporting requirements would at 
least allow investors and companies to protect themselves. 

IBC also believes that the June 23, 2011 comment letter submitted by James Chanos as 
chairman of the Coalition of Private Investment Companies contains numerous flawed and 
internally inconsistent arguments. For example, Chanos' comment, which at 40 pages is the 
longest of the submitted comments, hypocritically claims that "too much information can result in 
lower quality decisions." This head-in-the-sand attitude is harmful because greater transparency 
would allow security holders to more efficiently invest, analysts to better understand the 
market, and agencies to craft rules that more accurately reflect the behavior of market 
participants. Chanos claims that short sellers are valuable because they inform the public about 
weaknesses, yet he also takes the inconsistent and patronizing position that information about 
short sellers will "confuse investor$." 
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Chanos also incorrectly asserts that disclosure will lead to panic "if investors see which 
institutions have shorted a stock." Not only is this contrary to common sense, since investors will 
be more afraid of short sellers operating from the shadows, but it is also refuted by Chanos' 
immediately preceding paragraph where he explains that certain institutions routinely take short 
positions merely to hedge their other investments in the same company. Greater disclosure 
would calm investors by allowing them to see that some short sales are not a reflection of lost 
confidence. 

Given the extreme risks associated with short selling, it is illogical to let short sellers fly under 
the radar when the long side of the market is subject to strict reporting requirements. This 
information asymmetry leads to deception and imbalance. Deception can occur when 
information asymmetry leaves the long side of the market (i.e., Main Street America) at the 
mercy of a small group of predatory short sellers who are free to anonymously generate 
misleading reports and panic. For the same reasons that the SEC requires the buyer of a 5% 
interest to file a Schedule 130, a short seller should also be required to give investors some 
warning that its financial interest has grown large enough to incentivize it to take aggressive 
actions toward the company. In fact, Dr. Angel explained on page 317 of the Securities 
Lending and Short Sale Roundtable that disclosure thresholds are even more important 
against short sellers because they have an incentive to destroy wealth. 

The information asymmetry also harms the market by unbalancing the relationship between 
bears and bulls. Bullish investors must operate under scrutiny and expend resources 
complying with disclosure rules, whereas the strength of bearish investors is magnified 
because they can operate free from any of those burdens. Our capital markets cannot 
function efficiently without a level playing field. The only way to fully level the playing field is 
to require the same transparency from short sellers that we require from other investors. 

The destructive effects of information asymmetry can be seen in the short seller raids on IBC. In 
February 2009, Bank Director Magazine ranked IBC 18th on its Bank Performance Scorecard of 
Top 150 Banks and Thrifts in the United States. Despite this recognition and other positive 
reports, IBC stock fell by 54.31% from February 13, 2009 to March 31, 2009. The 
anomalousness of the fall of IBC stock compared to that experienced by peer institutions can 
only be understood by observing that in this same time period, short interest in IBC increased 
188% and a misleading analyst report about IBC was issued. The identity and timing of these 
short sellers was hidden, preventing IBC from quickly exposing collusion between the short 
sellers and the analyst and between bear raiders. If disclosure requirements had revealed that a 
massive short position was acquired right before the analyst report was released, then investors 
could have deduced that the drop in stock price was the result of a short and distort plan rather 
than a natural market reaction to negative news. 
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Thank you for your consideration of this letter. Attached hereto are previous letters from IBC 
detailing the reasons for greater regulation of short selling. If you would like any further 
information or clarification regarding the issues raised in this letter, please call the 
undersigned at (956) 726-6614. 

cc: 	 Robert Khuzami, Director, Division of Enforcement 
Meredith Cross, Director, Division of Corporation Finance 
Robert Cook, Director, Division of Trading and Markets 
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International Bancshares 
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June ·9, 2009 I 
[ 

The Honorable Mary L. Schapiro, Chairman I 
I. 

The Honora~le Kathleen L. Casey, Commissioner F 

The Honorable Blisse B. Walter, Commissioner rThe Honorable Luis A. Aguilar, Commissioner 
· The Honorable Troy A. Paredes, Commissioner i··

!United States Securities and Exchange Commis&on 

100 F. Street, NE 

Washington, D.C. 205~9-0609 


Re: Securities and Exchange Commission Release· No. 34-59748; File No. 87-08-09 (the 
"ProposedSHO Amendmend') I. 

· Dear Chairman and Commissioners: l 
lmtemational Bancsh~ Corporation ("IBC"),1 respectfully submits this letter (the "Letter") iii 


response to the above release.2 IBC·fully supports the Commission's proposed rule .to amend 

Regulation SHO under the Exchange Act of 1934 (the "Exchange Acf') to adopt a modified 

uptick rule based OQ the National ·Best Bid, and. adopt a circuit breaker rule that would halt any 

increases in short positj.ons in a particolar .security that suffers a ten percent (10%) in1:t'Bday 

decline. In addition· to the Comlnission's call for comments on reinstating an uptick rule and 

creating circuit breakers, IBC also respectfully asks the Commission to: (1) vigorously enforce 

the current short selling rules; (2) institute a "prerborrow'' requirement for short sale transactions, 
 Ior at the very least, make Rule 204T permanent; (3) promulgate disclosure rules for. short sellers 

which mirror those obligations for long positions, ( 4) investigate the impact of the market maker. 
 Iexemption from the. "locate" rule exemption under Regulation SHO in connection with the 
potential abuse of the clearing/settlement process creating naked short positions, arid (5) 
promulgate rules which would require brokers to allocate lent stocks to specific margin account I 
holders and disclose to the margin account holder ofa loss ofvoting for those shares. 

i 
i 
i 

' INTRODUCTION i 
LIn July 2007, the Commission eliminated Rule· 10a-l ·wider the Exchange Act (tlie "Uptick 

Rule").3 The eliminati~n of the Uptick Rule caril.e after a pilot progr~, temporarily suspending 
the Uptick Rule for certain securities (the "Pilot Program").4 The Pilot Program allowed the I 

I 
! 

1 (NASDAQ: mQg is a $12.4 billion multi-bank 6nancia1 holding company headquartered in Laredo, Texas, with 
over 265 facilities and over420 ATMs serving more than 101 communities in Texas and Oklahoma. I
2 F.xchange Act Release No. 34-59748 (April 8, 2009). . · i
3 Exchange A~Release NQ. 34-55970 (June 28, 2007) ("Uptick Elimination Release'"). ! 
"Excbange Act Release No. 50104 (July 2.8, 2004). . i 

I 

I 
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I 
l

Commission's. Office of Economic Analysis ("OEA'') to gather and examine marke(and trading I 
data from May 2, 2005 to August 6, 2007.5 Additionally, several academics released studies· I 
analyzing the data. from the Pilot Program and its impact on the markets. 6 The authors of these 
reports wer~ invited by the Commission to participate in a public roundtable on the Pilot f
Program (the "Pilot Roundtable''). 7 Based on the aforementioned reports, and the Pilot 

Roundtable, the Commission eliminated the Uptick Rule.8 

· 
 I 
Since the Uptick ·Rule's elimination, the market has experienced extreme volatility and steep I. 

t·price declines in certain financial stocks, including IBC, all signifj.cantly dtie in part to the i 
I 

lactiqns of short sellers. One trader noted that the rem~val of the U ptick Rule was "an I 

aphrodisiac for volatility. "9 The actions of these short sellers have eroded investor confidence, 
put market fundamentals out of balance and have disrupted the integrity and stability of our I 
fmar~.cial system. This has prompted investors to request that the Commission reinstate the 

Uptick Rule, including issuers, academics and members of Congress, .culminating in over 4,000 . [

requests received by the Commission's Office ofInvestor Education and Advocacy. 
 I 

I 

On April 8, 2009, the Commission had an open meeting to discuss whether to propose reinstating l. 

the Uptick Rule, or some version tliereof. In a unanimous decision, the Commission voted to 

release the Proposed SHO Amendments and seek public comment on whether short sale price · 
 lrestrictions, circuit breaker re.strictions or some combination thereof should be imposed. ! 

i 
DISCUSSION I 

i 
I 
i 

·IBC believes that short sellers provide no benefit to the marketplace and in fact create a Las ! 

Vegas style gambling environment. Therefore, short sales should be prohibited in their entirety,· 

except for certain "bona fide market m~g activities" by market makers pursuant to specific I 


Iguidance promulgated by the Commission. However, recognizing that the Commission has long 
held the view that short selling provides the market with important benefits, IO ffiC strongly 
supports the Commission's proposal to institute a form of the Uptick Rule. I 
IBC is a well capitalized $12.4 billion multi-bank financial holding company headquartered in 
Laredo, Texas, with over 265 facilities and over 420.A1Ms serving more than 101 communities 
in Texas and Oklahoma: On December 23, 2008, IBC took TARP funds at the federal 
government's request. IBC chose to participate in the Troubled Asset Relief Program ("TARP'),· 
through the Capital Purchase Program ("CPP'), even though IBC was well capitalized. Since the 

I 
' Office of Economic Analysis, Securities and Exchange Commission, Ecoriomic Analysis of the Short Sale Price f 
Restrictions under Regulation SHO Pilot. (September 14, 2006):. I 
6 See, Karl Diether, Kuan Hui Lee and· Ingrid M. Werner, Its SHO TimeI Short-Sale Price-Tests and Market Quality, i 
June 20, 2006; Gordon J. Alexander and Mark A. Peterson, <How) Do Price Tests Affect Short Selling?. May 23, 

2006; J. Julie Wu, Uptick Rule. Short Selling and.PriCe Efficiency. August 14, 2006. . ·. r 


i7 For a transcript of the Pilot Roundtable, see Secwities and Exchange Commission, Roundtable on the Re.gulation 
SHQ Pilol September 15, 2006 (am.ended September 29, 2006). I8 See Uptick Elimination Release.

9·

Aaron Lucchetti and 
. 
Peter A. McKay, Rule Change Ticks OffSome Traders, THEWALL STREET JOURNAL (August 
 I14, 2007). . . 

10 See Id. at 9 (noting that the Commission believes that short selling adds market liqwdity and pncing efficienc}'). I 
I
1 
: 
I 

I 
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CPP was designed to only. be offered to sound financial institutions with solid regulatory ratings I 
=and was encouraged by the bank regulators and the U.S. Department of the Treasury (the l"Treasury''), me deemed it prudent to participate and issued $216 million of prefeyred stock to 
the Treasury. Since that time, IBC has experienced an artificial disconnect between IBC's Stock i 
price and market fun~entals, due in significant part to speculative short sellers. 

IBe has experienced "economically significant" harm since the elimination of the Uptick RUle. I 
me saw a 188% increase in short interest from February 13, 2009 to March 31, 2009, resulting l 
in a stock price decline of 54.31 % during that time. Total"short interest in me exceeded 20% of 
IBC's recognized fl.oat at the March 31, 2009 report date, and has remained above 20% since the 
March 31st report. 11 During this time, the overall stock market experienced a 10.8% increase in· 
short interest on the NYSE, a 4.4% increase over the same period on the NASDAQ,12 and the r 
finan~ial sector, as represented by the S&P 500 Financial Sector Index,.experienced a 4.65% 
stock price decline. · 

On March 23, 2009, IBC was the victim of a misleading- short seller's analyst report,13 which 

was lised to negatively impact IBe's stock price and.encouraged other short sellers to short sell 
 IIBe stock. On that same day, me saw more buyers for its common stock than sellers; however; 

its stock price dropped 12.58% to $6.55, its 52-week low. If IBC's shares were not being .I 

manipulated via short sellers, normal supply and d~mand principles would have dictated a 
 ~ higher, rather than lower, stock price. A second niisleading report by the same analyst was I 

published on April 30, 2009.14 Suspiciously, me experienced its second and third highest day of 
 I 
'trading volume of all-time on the days the two misleading reports were issued. The only hi~er 


trading volwne day was the date in which institutional buyers purchased shares ahead of IBC's 

listing in the S&P Midcap 400 Index. All ofthese actions, which have served to artificially drive 
down the stock price Qf rne, have led to long term investors and. depositors questioning the I 
fmancial stability of IBC. NASDAQ assisted. IBC in reporting the misleading short trader 
reports to FINRA and an investigation is pending. me currently has very minimal legitimate 
analyst coverage, and me believes this lack of coverage combined with its relatively smaller 
market. cap and smaller nwnber of shares outstanding make it a prime target for manipulative 
short selling strategies, such as the misleading March 23rd and April 30th short seller analyst 
reports. 

IBe's recent stock price volatility does not reflect the market fundamentals underlying IBe's 
busines.s. In February 2009, the Bank Direc(or Magazine ranked· IBC 18th ill its Bank 
Perfonnance.Scorecard ofTop 150 Banks and Thrifts in the United States. In 2008, the Hispanic · 
B~iness Magazine recognized me as the number one Hispanic-owned financial institution in 
the country. Standard & Poor' s rated IBC in the 94th percentile in its Investability Quotient · 

1
• As reported on www.nasdag.com (last Visited May 21; 20()9).. 

12 March 24, 2009 Reuter's article, "Short Stocks: Bets Build Against Banks, Tech~" 
13 See Citron Resear~ Citron examines International Bancshares (NASDAQ:IBOC}, March 23, 2009, available at I
http://www.citronresearch.com/index.php/2009/03/23/ (last visited June 4, 2009). · 

14 See Citron Research, JBOC, Either The Best Operated Bank In America,. or a Bank with Something To Hide..you I 

decide, April 30, 2009, available at http://www.citronresearch.com/inciex.php/2009/04/30/ (last visited June 4, !·2009). . . 

I 

I 
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Percentile on March 28, 2009, which describes how good a company's medium _to long-term 
return potential is relative to the entire S&P. However, this same report noted that IBC's 
technical evaluation was bearish, ranking 6 out of 100 (100. indicates a bullish indicator). This 
report exemplifies that the stock trading price of the company was disconnected from IBC's 
fundamental value. me believes this disconnect was due in significant part to speculative short 
sellers. 

I 
! 
iHistorically, IBC has had an ongoing stock ·repurchase program. IBC was required to terminate rthe stock repurchase program in connection with participating in TARP. IBC believes the I 

inability to repurchase its common stock made it more vulnerable to the short traders' efforts to 
drive down the stock·price. l 

l 
On March 27, 2009, me sought consent from the Treasury to use some or all of its regular 
dividend funds to repurchase common stock. In the consent request, IBC explained how its I 
stock price had fallen precipitously in conn~ction with the steep rise in short-interest trading I 

since me became a TARP participant. me further ~xplained that the depressed stock price 
greatly impaired IBC'scapital raising ability, created reputational damage and had other untold 
collateral consequences. me is the largest Hispanic bank in the continental United States and 
the damage to IBC's stock price has harmed the minority employees, customers, shareholders I 
and communities that me serves. On April 7, 2009, the Treasury consented to IBC's request 
Although the ability to repurchase some of its common stock should help me defend itself 
against the short sellers, me is now fully aware of$e devastating effect that unrestrained short · 
sellers can have on a company. me firmly believes there should be more reporting and 
restraints·with respect to short sell~ as it is impossible to even determine who is short selling. 

As. of May 15, 2009, IBC's short volume had increased over 860% to 11,311,974 total shares 
Ishortedfrom the beginning of the year, at which time me had a total of 1,177,937 shares short. 

This short interest now represents 21% of me's recognized float and has driven iBC's stock I
price from a 52-weekhigh of $35.80 prior to taking TARP funds, to a 52-week low of $6.55 in I 
March 2009. me believes its actual float amounts are much lower than those reflected in the 
recognized float, such that the percent of short interest is even greater, based on the amount of 
shares of IBC that are traded. me believes that its tnie "float," the amount of shares that are I 

Iable to be shorted,· is less than 30 million ·shares, making the true short interest closer to 37%. 
IBC notes that it was included in the S&P Midcap 400 Index as of February 2, 2009, and while .l 
the listing inay have played a role in the increase of short interest in IBC, NASDAQ has 
indicated that IBC's· sustained increase in volume since the listing is ·abnonnal. 15 I 
All of this market data evidences that short sellers have negatively impacted IBC's share price. r 
The damage that irrational, sudden and excessive fluctuations of securities prices can create is 
more severe with respect to financial institutions. Unfounded rumors made for the purpose of 
driving down financial institutions' .share prices can create an ill-founded concern regarding the I 
fmancial stability ofthe financial institution. It is important to note that damage .to confidence in I
the financial sector presents a systemic risk to the economy. The Commission noted in the 

1~ Per conversation with Frank Hatheway, Senior Vice President and CbjefEconomist on May 27, 2009. 

. I I 
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Proposed SHO Amendments, that '~[s ]uch rapid and steep price declines can give rise· to 
questions about ~e underlying financial condition of an institution, which in turn can erode 
confidence even Without an underlying :financial basis.''16 IBC's battle with short sellers 
exemplifies the Commission's concern. As more and more companies lose analyst coverage, 
short sellers will have the ability to manipulate stock prices ·much easier, due to a lack of · 
independent information to offset any manipulative reports used.17 The ability for a short seller 
to issue a ~egative report and spread it like· wildfire· over the internet is devastating. Under the 
current rules, companies do not hive the ability to protect themselves from this sort ofattack. r 

[
In addition, the Com.nlission's own actions have indicated that it believes short selling poses a 
serious risk. In July 2008, the Com.mission issued an emergency order to impose borrowing and l 
delivery requirements on short sales of equity securities of :financial institutions.18 ~s initial 
emergency order had little effect on the Commission's concern that short sellers were having a 
negative impact on financial institutions.19 ·Even with the July short sale restrictions, Lehman 
Brothers saw its stock price plummet fifty-two percent (52%) on September.9, 2008, and another 
forty-two percent ( 42%) on September 11; 2008. This decline was partly due to exposure to the 
subprim.e crisis, but was exacerbated by false rumors and short sellers. Lehman Brothers 
exemplifies hc;>w short sellers can cause counterparties and investors to lose confidence in a 
financial instituti~n, which in turn can lead to a systemic risk to the entjre financial system. The 
Commission recognized this risk and on September · 1s, 2008, the Commission issued another 
emergency order prohibiting short selling in the publicly traded securities of certain financial 
institutions and other securities (the "Short Sale ·Ban"), including IBC.20 

The combination of the Commission's heightened concerns regarding financial institutions and 

actions regarding short sellers and the negative impact short sellers have had on me, outweighs 

all of the "economically insignificant" conclusions that the Commission relied on to eliminate 

the Uptick Rule originally. Therefore, IBC strongly urges the Commission to adopt a modified 

uptick rule based on.the National Best Bid, which should apply at all times, and a circu~t breaker 

which would halt any increase ofa short position upon a ten percent (10%) intraday decline ofan 

issuer's stock.price. In addition, me strongly urges the Commission to (1) vigorously enforce 

the current short selling rules; (2) institute a "pre-borrow" requirement for short sale transactions, 

or at the very least, make Rule 204T permanent; (3) promulgate disclosure rules for short sellers 

which mirror those. obligations for long positions, ( 4) investigate the impact of the mark~ maker 

exemption from the "locate" rule exemption under Reglllation SHO in connection with the 

potential abuse of the clearing/settlement process creating naked short positions, and ( 5) 

promulgate rules which would require brokers to allocate lent stocks to specific margin account 

holders and disclose to the margin account holder ofa loss ofvoting for those shares. 


16 See Proposed SHO Amendments at.22 (citing Exchange Act Release No. 34-58166 (July 15, 2008) ("Short Sale 
·Emergency Ban Order"), and Exchange Act Release No: 34-58752 (Sept. 17, 2008)). 
17 See Jeff D. Opdyke and Annelena Lobb, MIA Analysts Give Compa.,,tes ·worries, THE WALL STREET JOURNAL 
(May 2~, 2009) (noting that layoffs, attrition', retirement or brokerage finns moving analysts around is leading to 

. more companies .losing analyst coverage). 
18 See Short Sale Emergency Ban Order. . 
19 See Proposed SHO Amendments, at 21. 
20 See Ex~hange Act Release No. 58592 (September 18, 2008).. 
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1. The Commission should engage in more aggressive enforcement of short selling 
regylations to root out and prosecute manipulative short selling activities. · 

The U.S. Office of Inspector General ("0/G'') released a report that showed the Com.mission's 
enforcement of short seller rules was inadequate, under the previous administration.21 The OIG I 

I 
noted.that no procedures were in place at the Commission's Division of Enforcement to identify, 
address and effectively respond to manipulative short selling~22 ·Regulation SRO.has recently 
been amended to tighten delivery requirements for shares that are shorted; however, these f 
amendments are effective only to ·the extent they are enforced. The Commission, under the I
current administration, did not concur with the OIG's recom.mendatioris.23 IBC believes that the 
OIG's recommendations are critical to enforcing short seller rules. For example, IBC believes 
that the Commission should develop procedures to triage naked and manipulative short selling f 
oomplaints.24 R:umor mongering, short and distort schemes, and abusive naked short selling 
present a systemic risk to the market when they are used against financial institutions. me urges 

I 
Ithe Commission to adopt . written triage policies which put complaints against financial 

institutions through a more stringent review process. · 
I 

I 
The Commission has taken steps to curb short selling by tightening rules on short sellers. 
However, for those rules to be effective, they must be immediately and aggressively enforced ... ~ 
Therefore, IBC urges the Commission to adopt procedmes to effectively enforce Regulation 
SHO, and to also adopt IBC's recommendations discussed belOw to create additional restrictions I 
on short sellers and potentially manipulative short seller strategies. I 

2. · The Commission should modify Regulation SHO, Ru1e 203 and Rule 204T to 
reouire all short sales be "pre-borrowed." 

RegUiation SHO, Rule 203, requires that short sellers either (i} have borrowed (''pre-borrowed'') 
or entered into a bona fide arrangement to borrow the security, or (ii) have reasonable grounds to 
believe the security ~an· be borrowed before the settlement date. As discussed below in greater 
detail, the CommissiOn has defined a "naked" short sale to mean when a security ts not delivered 
on settlement date.25 However, IBC believes a ·true "naked" short position is created when a 
short seller sells a stock without first borrowing the security. The current rules allow for a true 
naked short if a seller ca:D. conjure up "reasonable grounds" for not pre-borrowing the stock. By 
documenting a ''reasonable ground," the· short seller is allowed to have a naked short for three 
days. The Commission does not consider these short-term naked shorts a problem until the 
fourth day~ if the sto.ck is not delivered. On the fourth day, the Commission equates a failure to 
deliver to the creation ofa ''naked" short position. 

21 See Office of Inspector Genera~ Office of Audits, Practices Related to Naked Short Selling Complaints and· 

Referrals, March 18, 2009 {noting that between January 1, 2007 through June 1, 208 only 123 out of over 5,000 

short sel1ing complaints were furt!ter investigated, but no enforcement actions were ever brought). 

22 See id. at iii. 

23 See id. at 40. 

24 As Wa.s ~oted in the OIG's report, but was not agreed with the by Com..£n.ission, see id. at 38 and 40. 

25 See supra note 50 thorough 54, and accompanying text. 
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IBC believes that the three day location window provides a loophole for manipulative short 

selling activity. For three days; a naked short sale goes undetected and the short seller has a 

window in which they can add extra downward momentum on a. stock, because without being 

forced to borrow the shares :first, traders can short a limitless amount of stock. Addition8Ily, pre

borrowing el~tes the probability that a stock lender will lend out the same shares to several 

different traders. 26 While the current rules reduce the tim.eframe for short sellers to engage in 

manipulative strategies before being identified, me still believes that manipulative strategies, 

used prior to the more string~t rules, c~ still take place, albeit now in ·a shorter ti~eframe. 


Furthermore, IBC believes that the current three day window allows for related third parties to .I 
. "churn" their short interest positions within the window and prevent a failure to deliver on the l 
fourth day. This means that the reports on failure to delivers. could be understated and large 
naked short positions may still exist. IBC's stock has seen a significant rise in the· trading 
volume of its cQmmon stock. Since )anuary 29, 2009, IBC's trading volume has been 
abnormally high. IBC was listed in the S&P Midcap 400 on February 2, 2009, but this volume 
·has remained ~gher or an abnormally longer period oftime than what firms typically experience 
upon being listed. 27 Since the beginning of the year, me's short interest has grown 860% to 
over 21% ofIBC's recognized float. Exhibit A shows the dramatic shift in JBC's volume and 

Lshort interest trend While me does not h8.ve any proof; due to the lack of transparency into 
short sellers and their interests, IBC believes that this increase in voluine may represent evidence 
of the "churning'' of short positions. By moving a short position back and forth between two 
parties, a true naked short position could be created, yet never become a failure to deliver. 
Therefore, naked short sellers may exist within the current legal framework, but the current legal I
framework doesn't provide the protection it was intended to offer, due to this three day window. I 
Lastly, me sees no need for any window to locate shares given the significant impact of I 
technology ·on the market, such as the dematerialization of stock certificates. Since certificates ·i 

I 
Iare. moved electronically instead ofphysically, short sellers are able to locate shares immediately 

prioi: to engaging in a short position. While there may be an opportunity cost associated with I 
l 

searching for the security, that cost is likely small. Thus, a pre-borrowing requirement will not I 
lreduce efficiencies in the market. me does, however, recognize that there should be an 
iexception for market makers, but only with clear guidance on legitimate market making activities i 

provided by the Commission. Therefoi:e, me asks that the Commission re-examine the three ! 

day window under Rule 203 and 204T, and promulgate a "pre-borrowing" requirement for all ! 
! 

short sales. i 
I 

3. The Commission should adopt regulations to require disclosure of short positions r 

I 
iwhich mirror requirements for long positions. 

IBC argues that the· Commission should consider amending Regulation SHO to require 
disclosure of short positions that mirror the disClosure for long positions. IBC asks the 

i 
i 

I 
26 See Liz Moyer, Cu.rbing Short~SellingAbuse, FORBES (July 15, 2008). · . 
27 As mentioned in note 15, this observation was made by an official at NASDAQ. 

I
I 
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Commission to promulgate disclosure rules· which trigger reporting requirements mirroring 
· Exchange Act Section 13( d) for those with short economic interests in an equity security, either 

by (i) amending Exchange Act Rule 13d-3, or (ii) adding a similar provision.in Regulation SHO. 
IBC notes derivative transactions should be disclosed as well, due to the high use of options and 
futures contracts to effectuate short economic interests outside of direct short and long positions 
in the underlying securities. 

Currently, short interests and derivative transactions are hidden fr~m issuers and investors. 
Section 13( d) of the Exchange Act was promulgated to regulate the amount of infonnation 
asymmettyin the marketplace. Sizeable economic interests in a company, be it a long economic 
position or short economic position, can affect the price of a stock and corporate control. 
Commentators have noted that short sellers are taking on activist roles in corporate governance 
and policy.28 If an activist held a significant long.position, Section 13(d) would require certain 
disclosures to inform the other security holders, and thus, reduce information asymmetry in the 
marketplace. Howev_er, the current regulations allow a short seller activist with the same 
economic position to remain anonymous simply because they are short. The current regulatory 
scheme for the disclosure of ·long economic positions versus short economic. positions is one
sided and has eroded the dverall effectiveness- of Section 13( d) by creating information 
asymmetry based on the type of economic position held. . · 

Under the current rules, the short positions in IBC stock are hidden behind a veil of secrecy,
unlike long economic positions. IBC's current short interest is over 21 % of IBC's recognized 
float, yet the current disclosure rules· do not require any· transparency by those. short sellers. Per 
information· provided from NASDAQ, a sizeable short .position was initiated in IBC the last two 
weeks of February 2009. During this timeframe, IBC's short interest doubled, but due to the 
current disclosure requirements, the holder of this position was not required to disclose anything 
to me and its. investors. Furthermore, as noted earlier, IBC's second and third high.est days of 
trading volume occurred on the same days as a misleading analyst report was released. The 
current rules allow short sellers, whethe~ acting in concert or not, to remain · completely 
anonymous. Due to the one sided disclosure requirements, IBC and its investors do not kri.ow 
whether any short sellers hold sizeable short interests or their intentions; however, all holders 
know information for significant long positions. 

This information asymmetry leads to uncertainty for investors. Due to the fact that IBC is a 
financial institution, this information asymmetry could pose a systemic risk to me and other 
financial institutions experiencing similar short interest growth. Thus, IBC asks that the 
Commission adopt a d~sclosure provision under Section 13( d) or under Regulation SHO, for 
short economic positions, mirroring the disclosure i:equirements for long economic positions . 
under'Section 13( d). Disclosure rules for specific economic interests should be parallel for both 
long and short positions and should not only be limited· to significant long interests. 

4... .The Co~mission shonld adopt the ~odified Uptick Rule based· on the National Best 

. Theodore N. Mirvis, Adam 0. Emmerich, and Adam M. Gogolak, Beneficial C>w.nership ofEqttity Derivatives 
and Short PositioflS-A Modest Proposal to Bring the J3D Reporting System into the 2 ls' Century, Wachtell, Lipton, 
Rosen & Katz Memorandum (March 3, 2008). 

28 
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IBC strongly supports the Comm1ssion's proposal to institute Proposed Rule 201(b)(1)~9 and 
Proposed Rule 201(a)(2),30 establishing a modified uptick rule based on the national best bid 
\'Best Bid Uptick_Rule"). The Commission's Proposed SHO Amendments called for empirical 
data regarding the costs and benefits of reinstating short.sales price tests. IBC·believes that the 
empirical data used by the Commission to eliniinate the Uptick Rule was economically · 
inconclusive, and that IBC's market data, as detailed above, shows conclusive evidence that a I
Best Bid Uptick Rule is needed to limit.short term, speculative short sellers' ability to negatively 
impact stocks. 

IA. The Uptick Rule was eliminated with no "economically significant" results to 
indicate the Uptick Rule was beneficial or detrimental to the market. 

rThe reports discussed at the Pilot Roundtable, including the report by the OEA and other 
academic reports, concluded that the Uptick Rule was no longer necess8ry. However, this. 
conclusion was based uJ?on the absence of any economically significant positive or negative 
findings regardiri.g the effect of the Uptick Rule. ·For example, the OBA found little empirical I 
justification for maintaining the Uptick Rule for actively traded securities.31 Specifically, the 
OEA found that the Uptick Rule had (1) no impact on .daily volatility, (2) limited impact ofprice l 
distortion, and (3) no impact on market quality or liquidity of actively traded stockS.32 ! 

I 

Therefore, the OEA report not only found little justification for maintaining the Uptick Rule, but I 
also found little justification for eliminating it. Also, outside researchers looked at the data from 
the Pilot Program. These academics generally supported the removal of the Uptick Rule with I 
mixed results, but the underlying results behind their conclusions were ultimately "economically 
inconclusive." I 

I 
Charles Jones~ Professor of Finance at Columbia Unive~sity, discussed his report at the Pilot I 
Roundtable. Prof~ssor Jones looked at 1932 and the effect of the institution of the Uptick Rule 
on short sellers. He concluded that during this timeframe, liquidity improved while short iri.terest 
declined. This appeared to support some sort ofshort seller restriction; however, Professor Jones I 
noted that he could not extrapolate events from that timeframe to tbe current environment due to 
the drastically different market of the Great Depression. me argues that the current market I 
environment represents a similar serious structural market change as that of the Great 
Depression; and therefore, is itidicative of the positive impact of a short seller restriction can Ihave during these structural changes. Professor Jones also concluded there w~s no change in I 
volatility or volume, nor did it have a price impact upon the institution of the Uptick Rule roriginally. 

. . ~29 Proposed Rule 201(b)(l) provides that '~[a] trading center shall ~stablis~ maintain, and enforce written policies 
Iand procedures re~onably ~esigned to prevent the execution or dispiay of a short sale order in a cov~d security at I 

a down bid price." See Proposed SHO Amendments at 248. · · · · 
30 Proposed Rule 20l(a)(2) defines "down-bid pricen as "a price that is less than the.current national best bid or, if I 

Ithe last differently priced national best bid was greater than the current national best bid, a price. that is le5s than or I 
~al to the current national best bid." Id. · i 
31 See id. at 13. · j
32 See id at.14, nt. 38. I 

! 
I 
i 
I 
I 

I 
I 

I 
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Professor Ingrid Werner, Professor of Finance at The Ohio State University also presented her I
report at the Pilot Rolllld~ble. Profess~r Ingrid looked at the actual Pilot Program to determine 
whether the Uptick Rule had a negative impact on· the market. Professor Ingrid concluded that ! 
the Uptick Rule caused a decline in short sales and noted that the elimination may have had a 
small effect on liquidity. However, Professor Paul J. Irvine critiqued Professor Wemer,s report I 
and noted that there was. no· "economic significance" to any of Professor Werner's findings. [Furthermore, Professor Irvine noted that Professor W emer's report did not discuss what would 
have happened during unusual volatility. Thus, Professor Werner's report doesn't explain what r 

j
benefit or detriment the Uptick Ru.le would have had in this current economic environment, i 
which is characterized by extreme volatility. ! r 
Lastly, Gordon J. Alexander, Professor of Finance at the University of Minnesota, presented his l 

!

! 
report at the Pilot Roundtable which also discussed the impact of the Uptick Rule during the l 
Pilot Program. Professor Alexander concluded that the Uptick Rule created (I) no ·change in i 

i 
short seller trading volume, (2) no change in implied volatility or in any other measure of lvolatility, and (3) no change in market efficiency. Therefore, Professor Alexander concluded 

t·that the data :from the Pilot Program did not show whether the Uptick Rule was effective or not. 

Thus, the Pilot Roundtable provided no economically significant dam .to find that the Uptick 

Rule was a benefit or detriment to the market. Furthermore, the Pilot Roundtable failed to look . 
 fat the ecQnomic significance of the Uptick Rule on small vs. large market cap participants and l
also failed 'to look at so-Caned outliers. As noted in the Pilot Rotindtable, the studies only looked . ! 
at the averages of the participants in ·the study. Lastly, the data set from. the Pilot Program was 
not repres~tative of the Uptick Rule's operation during a significant structural change in the 
market. Thus, IBC argues that the Pilot Program produc~d no empirical evidence upon which the 
Commission should have relied to eliminate the Uptick Rule in the first place. I 
The Commission and the Proposed SHO Amendments have asked for empirical data. regarding 
the cost and benefits of reinstating .a short sale price test or imposing a circuit breaker rule and 
the impact on the market of reinstating such restrictions-noting that comment letters and I 
requests thus far ~ad not included any empirical data yet rather provided speculative opinions. 
me notes that no economically significant data was presented to the Commission when the I

!Uptick Rule was eliminated, but that the impact of short sales on IBC's stock price is market data I 
which shows the Commission.should take action. i 

I 
t 

B. Due to a lack ofacademic empirical data, and with market data showing negative r 
short seller impact, the Commission should adopt the Best Bid Uptick Rule. . I 

L
· Dtning the Commission's proposal regarding eliminating the Uptick Rule and its Proposed SHO I 

!Amendments, the Commission called for empirical data. When eliminating ~e Uptick Rule, the I 
i 

Commission received no economically significant data, yet voted to eliminate the Uptick Rule. 
i 
t 

IBC strongly urges the Commission to adopt the Best Bid Uptick Rule in li~t of the market data 
showing the negative impact of unlimited short selling. · IBC believes that this rule will help 
prevent potentiaily. abusive or manipulative short selling from irrationally· driving down an 

I 

I 
I 
r 
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issuer's stock price. In the absence of economically significant evidence to the contrary, the 
Commission should adopt the Best Bid Uptick Rule in order to protect investors and bolster 
investor confidence~ The Commission should not only rely on current short sale regulations and 
anti-fraud/anti-manipulation provisions of the secmities laws to address potentially abusive short 
selling. The Commission's resources are limited, and during a structural market event such as 
the current credit crisis, there are too many opportunities for abuse and not enough resources to I 
monitor all situations. l 
IBC supports the adoption of the Best Bid Uptick Rule over a modified uptick rule based. on the 
.last sale price. As the Commission has noted, a modified uptick rule based on the national best 
bid is based on infonnation that reflects current levels ofbuying and selling, as opposed to a last 
sale price which reflects past information and is subject to a potential ninety (90) second delay 
window. IBC believes that a Best Bid Uptick Rule, creating a short selling restriction, 'Yould 
drive relatively uninformed traders out of the pool of shorts, as some academics have folllld.33 

Had the Best Bid Uptick Rule been in effect this year, IBC :believes that uninformed, momentum 
short sellers would have been driven from the pool of short sellers ofIBC's stock. The Best Bid 
Uptick Rule would create an incremental cost which would deter relatively uninformed short 
trading, and by removing those uninfonned short sellers, me believes that informed short sellers 
~ould· have still acquired their positions and would have .profited based on fundamentals, rather 
than from the added return speculative, uninformed short sellers caused in the stock. 

[
While the Proposed SHO Amendments call for comments on numerous topics, IBC only . 
addresses the following issues, regarding the Best Bid Uptick Rule: 

(i) · ·!BC strongly urges the Best Bid Uptick Rule be adopte(i with no exemption I 
for a broker-dealer engaging in a bona fide market making activity. 

me strongly urges the Commission to further investigate the implications of market markers 
being ex.empt from short selling rules. For example, the Commission should provide strict 
guidance o~ what constitutes ''f.?ona fide· market making activity." As noted below, the 
Commission;s attempt to clarify bona fide activities only clarified that "bona fide activities" 
were essentially det~ed by the market makers. A market maker's job is to. provide liquidity 
to the market. In a declining market, the market itself is providing liquidity on the sell side; I 

therefore, the market maker should provide liquidity on the buy side. me believes that no 
market maker exemption is necessary to provide greater liquidity in a declining market and the r 
Commission has reported no economically sigllificant data to show otherwise. Therefore; IBC I 

I 
urges the Commission adopt final rules with no exemption for market makers, or at a minimum 

provide strict guidance for the definition of"bona fide market making activities." [ 


~ 
I 

33 See Douglas W. Diamond and Robert E. Verrecchia, Constraints on Short Selling and Asset Price AdjiJ.stment to 
Private Infonnatioib 18 JOURNAL OF. FINANCIAL ECONOMICS 277, 279 (1987). . 
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(ii) /BC strongly urges the Best Bid Uptick Rule be adopted with no exemption 
for trades occurring after regular trading hours in the United States. 

Under the Uptick Rule, the Commission intetj,reted the rule to apply to .all trades in covered 
securities, regardless of what time the trade occurred.34 

· Therefore, any short sale · was 
constrained to the last sale price reported at closing of the market. If the Commission were to 
adopt the Best Bid Uptick Rule without such a provision, then large market participants vvo.uld be 
able to effectuate their tracling strategies dming after-hours ttading. Thus,· the Commission 
would create two different trading hours, one set for long positions during the regular· hours and 
another set for short positions in the after-hours. This bifurcation would eliminate any possible 
benefits of· the Best Bid Uptick Rule, and would simply shift the time frames of those 
transactions. Thus, IBC urges the Commission to have the Best Bid Uptick Rule apply during all 
trading time periods. 

(iii) !BC strongly urges ·the Commission adopt the Best Bid Uptick .Rule r 
without a pilot study on the impact ofsuch a rule. 

The Commission's Pilot Program was an experiment using the market to detenirlne the 
effectiveness of the Uptick Rule. As noted earlier, the results of this experiment were 
inconclusive. In the Proposed SHO Amendments, the Commission seeks comment on whether it 
should engage in another pilot study to look at reinstituting some form of the Uptick rule. me 
strongly. urges the Commission to forego a pilot program and promptly begin the three month 
implementation period .. 

As various panelists at the Pilot R-0undtable discussed, the Pilot Program was Wlable to show 
what would happen during a structural changing event, such as the credit Crisis. An additional 
pilot study at this point in time will not provide any more guidance on how the removed Uptick 
Rule would have performed in the past tWelve (12) months. A pilot study is forward looking and 
cannot show how the Uptick Rule would have performed, unless those conditions occur again 
d~*g the study. Due to the government~s response to the credit crisis, the probability of our 
markets experiencing another structural change in then~ six (6) to twelve (12) months is low. 
Such a study would likely produce little or no benefit, while the cost of allowing short sellers .to 
continue unres1rict~ is large. Therefore, IBC strongly urges the Commission to adopt the Best 
Bid Uptick Rule without a pilot study. 

5. The Commission should immediately adopt a Circuit Breaker with a prohibition on 
short sales once triggered. 

l 
I 

In addition to the Best Bid Uptick Rule, IBC strongly urges the Commission to adopt the L 
i 

proposed circuit 'breaker halt rule ("Circuit Breaker Halt Rule'). IBC urges the Commission to I 
adopt the Circuit Breaker Halt Rule, such that upon a decline often percent (10%) in the price of I 

I 

Ia particular security, increases in short economic positions in that security, wherever it is traded, 
will be temporarily prohibited. me is against a circuit breaker uptick rule, which would aJ>ply a I 

I 
.
34 See Exchange Act Release No. 48709 (Oct 28, 2003). I 

I 
I 
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modified uptick rule after the decline of some designated percentage, as. IBC urges the 
Commission to adopt a Best Bid Uptick Rule which would apply at all times, as discussed above. 

IBC believes that a Circuit Breaker Halt Rule would provide the ability to prevent severe "bear 
raids." While most Self Regulated Organizations ("SRO") have the ability to halt trading in a 
security, IBC believes that a uniform circuit breaker is necessary for investor confidence, and to ! 

! 

act as a deterrent to bear raids. In 'addition to the Lehman Brothers example discussed earlier, on 
September 8, 2008, United Airlines ("UAL") shares plummeted 76% due to unfounded rumors l 
ofa bankrqptcy. Presumably, members ofthe bear raid on UAL shorted the stock down and then r 
covered at or around the .bottom. Had a Circuit Breaker Halt Rule been involved, IBC believes ! 

i
the extreme intraday volatility would have been limited and a complete trading halt of UAL !. 
stock would have.been averted. I 

r 
iFurthermore, as the Commission has noted,35 a halting in increases of short economic positions 
I 
i 

allows the opportunity for investors to become aware, and respond to significant market l 
I 

movements. If a circuit breaker under the Circuit Breaker Halt Rule is triggered, investors would j 
receive a market signal that would allow them to rationally evaluate if the downturn is due to r· l 

fundainentals or short seller speculation. Thus, the Circuit Breaker Halt Rule .would provide. I 
I 

greater investor protection· ~d instill confidence. 36 
· · .I 

IRegarding specific operation of the Circuit Breaker .Halt Rule, me strongly urges the 
Commission to impose the Circuit Breaker Halt.Rule where a ten pereent {10%) decline in the 
price of a security would halt all increases in short economic positions for the remainder of the I 
trading day. IBC agrees with the Commission that a ten percent (10%) decline trigger point, 
based on the security's prior day closing price, is an appropriate level as it is consistent with 
current SRO Circuit Breakers. 37 Furthermore, the Circuit Breaker Halt Rule provides a balance I
between the need to halt manipulative short selling and a market participant's expectation that 
legitimate short selling strategies will be available. 

The Commission asked ·for comments .~garding a circuit breaker's impact on "bear raids."38 

IBC believes that' by instituting a Circuit Breaker Halt Rule, investors would be able to evaluate 
whether the breaker was triggered based on the incorporation of unfavorable information into the I 
stock price, or if it was triggered due to non-fundamental actions, such as a "bear. raid." If i 

mvestors determine that a '"bear raid" is occurring, they will be able to adjust their holdings by 
taking advantage of this infonnation to purchase more shares at this lower price. This will in I 

I 
tum push the price back to its fundamental value and counteract the bear raid. This brief halt i 

~ 
will minimize the profitability of all "bear raid" strategies; and thus, deter ''bear raids" in the ! 
m~k~. · l

; 
rWhile the Proposed SHO Amendments call for comments on. numerous topics, me only I 

addresses the. following issues, regarding the Circuit Breaker Halt Rule: 
. . 

35 See ~posed SHO Amendments at 87 (citing Exchange Act Release No. 26198 (Oct. 19, 1988)).

36 See Exchange Act Release No. 39846 (April 9, 1998). · 

37 See Proposed SHO Amendments at 93. I 

38 See id. at 107. · ! 


I 
I 
i 

I 

I 
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. A. IBC strongly urges the Commission to adopt the Circuit Br.eaker Halt Rule with a 

uniform trigger point and then commission a pilot study to look at different trigger levels for 

different stocks, but not commission a general pilot study. 


IBC ·strongly urges the Commission to adopt the Circuit Breaker Halt Rule with a ten percent I 
I{(10%) trigger point without a piiot study. me believes that immediate action is needed in order 

to provide stability in the market and restore investor confidence. me believes that the 
. Commission should look at conducting a pilot. study which varies the triggering· levels for 
·different types of.stocks. me suggests the Commission conduct a pilot study to look at the [ 
impact of varying the trigger by market capitalization and by sector. Specifically, the L 
Commission should look at-decreasing the trigger point for financial institutions which pose a L 

! 

special systemic rjsk to the economy, and look at decreasing the trigger point for small cap lcompanies who are likely most at risk for manipulative short selling strategies, due to a lack of 
·analyst coverage. · I 

B. !BC strongly urges the Commission to adopt the Circuit Breaker Halt Rule and I 
have it be effective· throughout the entire trading day. r 
The Commission noted that a proposed circuit breaker would not be triggered if there was a · L 

. severe decline in the price· of any security within thirty (30) minutes ofthe end ofregular trading 
hours on any trading day.39 However, IBC strongly urges the Cominission to apply the Circuit 
Breaker Halt Rule unifonnly throughout the day. Just as me believes that the Best Bid Uptick 
Rule·should apply at all times, me also believes that by allowing the Circuit Breaker Halt Rule Ito be relaxed during the last tbirty (30) minutes, short sellers would be encouraged to engage in 
speculative strategies during that time frame. As mentioned above, UAL's stock price was 
pushed down in a matter of minutes; therefore, a thirty (30) minute window would allow an l 
opportunity for speculative short sellers to still effectuate severely manipulative schemes during i 
that time frame. I 

C. IBC strongly urges the Commission adopt the Circuit Brealcer Halt Rule without 
an exemption for options market marlcers selling short as part of bona fide market making in I 
derivatives and hedging activities related to a securfly subject to a halt. I 
IBC believes short selling should be stopped in all forms once the Ciryuit Breaker Halt Rule is I
trigge~ and not allow any exceptions during this time. The reason for implementing a circuit 
breaker of any type·is to give investors-the ability to evaluate the market signal of a severe price l 
decline. Inyestors during the decline must be assured that further selling pressure is not being · 
put ·on the stock price by indirect means. Short sellers should not be able to exploit any 
loopholes by using derivatives and exemptions to increase their short position. 

The Regulation SHO Amendments noted that during the Short Sale Ban, a market maker could 
not effect a short sale ifthe market maker knew that the customer's or counterparty's transaction r 
39 See id. at 140. I 

I 
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would result in the customer or cowiterparty establishing or increasing a net short position. 40 I 
IIBC believes~ this provision must be included in the Circuit Breaker Halt Rule, as the rule's i.

purpose is to prevent an increase ofa short p0sition d~ the halt. The Commi8sion argues· that I 
the time period of one day renders this provision moot.4 However, if the intention is to allow I 
investors to process the downtwn signal; no investors should be ~ble to continue increasing a 
short interest in any form. Therefore, IBC asks the Commissfon remove the exemption for I 
options market makers and' reinstitute a. provision for options market makers similar to those I 
during the Short Sale Ban. · t 
Similarly, on October 17, 2008, the Commission eliminated the options market maker exemption 

I 

to the mandatory buy-in requirement of Regulation SHO, Rule 204T.42 However, Rule 204T, 'I 1. 

which requires clearhig firms by 9:30 a.m. on the day after settlement date to close out short 
sales that did ·not settle, is set to expire on July 31, 2009. As discussed in. detail throughout this 
letter, IBC urges the SEC to amend Rule· 203. and Rule 2.04T to require all short sellers pre
borrow th~ir shares prior to initiating a sP,ort sale, but at a mbµmum the Commission should 
make Rule 20.4T pennanent with no options market maker exemption.43 The Commission I 
believed that the elimination of the options market maker exemption would further ·reduce I 
failures to deliver and addressed potentially abusive naked short selling when it took action in ! 

i 

October 2008. 44 Therefore, at a minimum, the Commission should make Rule 204T pennanent ! 

with no exemption for options market makers as its reasoning still applies today. f 
I 

l 
6. · If the Commission adopts a Circuit Breaker which triggers the modified role based 
on the national best bid, then the Commission should tailor the amendments to specifically I 
address the risk to financial institutions. I 
On March 24, the NYSE, NASDAQ and others exchanges (the ''Exchanges") sent a letter to the 
Commission with their recommendation for the amendments to Regulation SHO. The letter was 
sent prior to the Co~ssion's open meeting adopting the Proposed SHO Amendments· and 
calling for· comments on the proposed rules. The letter asked that the Commission institute a I·Best Bid Uptick Rule to apply when a circuit breaker is triggered (the "Exchange Proposaf'), i 
rather than having it apply constantly as IBC argues. 

! 

i 
i 

I 
If the Commission agrees with the ·Exchanges and adopts final rules which mirror the Exchange l 
Proposal, IBC asks that ·the Commission adjust the Exchange Proposal to provide greater · i 

Iprotection"to· financial institutions, due to the special risks associated with reputational damage to I
that industry sector. I 

rBoth the F~~eral Reserve and the Commission acknowledged the systemic risk that market Imanipulators pose ~o financial institutions.4s These risks included a significant decline in st-0ck 
~ 

40 See id. at· 96. 

41 Id. at 97. . 

42 Exchange Act ReleaSe No. 34-58775 (October 17, 2008).

43 For B;:further discussion, see Section 6 below. 

44 See id. at 11. 

45 See Short Sale Emergency Ban Order at 2 
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prices, the· reduction of a financial institution's ability to fairly deal with counterparties, risk of 

significant depositor.withdrawals and an overall threat to fair and orderly markets.416 me argues 

that these special risks will continue to .exist if the Commission adopts the Exchange Proposal. 

Therefore, IBC asks that the Commission create special rules for all "financial institutions''47 


IBC argues that if the Exchange·Proposal is adopted, then IBC's proposal, the Best Bid Uptick 

Rule and Circuit ·Breaker Halt Rule, as previously discussed, should be adopted for financial 

institutions. 


Currently, there is a bill in lhe Senate which would require the Com.mission to adopt a modified 

Uptick rule for ''financial institutions.''48 Therefore, the Commission should adopt the Best Bid 

Uptick Rule for "financial institutions." At a minimum~ the Commission should alter the 

Exchanges' Proposal to have a Circuit Breaker Halt Rule for financial institutions. As noted 
 I

fearlier, financial institutions pose a special risk to the market. Without meaningful restrictions 
on short sellers, the past may repeat itself, causing a crisis of confidence with broad market 

49consequences. · The Commission found a need to adopt .emergency orders prohibiting all short 
sales for weeks, to allow investors to evaluate whether the price declines of financial institutes. I 
were signaling a change in fundamentals or a speculative short sale strategy. At a minimum, 

I 

i 
L 

financial institutions, their investors and depositors, should be afforded at least an afternoon to I 

evaluate a significant intraday decline without the fear of increasing short interests. Therefore, I 
IBC asks that if the Commission· adopts the Exchange Proposal, the Commission modify their L 

proposal to allow for a Circuit Breaker Halt for financial .institutions. 
I 

7. The Commission should examine the Market Maker exemntion from tbe."Locate" i 
Requirement under Rule 203(b)(2(iii) and its effect on the market's clearing system. I 

In addition to' the Commission's proposed amendments to Regulation SHO of an uptick test and. 
circuit breaker, IBC also urges the Com.mission to investigate and provide ~ncy into the 
market maker exemption and clearing process related to naked short selling by market makers. 
Cunently, there is little transparency into market making activities and the clearing process for 
issuers and investors. me believes that some. market makers may be using the clearing process 
and Regulation SHO Rule 203(b )(2)(iii) to mask naked short sales. These short sales represent 
the same threat that the Commission faced when it implemented rules preventing naked short 
sales for individual investors. Therefore, IBC asks that the Commission investigate and provide Idata to stakeholders regarding the costs and benefits ofRule 203(b)(2)(iii). 	 I 

I 
An individilal investor who wishes to enter a short position in a security is subject to the l
requirements of Regulation SH0.50 Rule 203(b)(l) requires the short seller to borrow or arrange 
fo borrow the securi~es in. time to make delivery to the buyer within a standard three-day I 

t 
46 See id. 

47 IBC recommends the Commission adopt the definition of"financial institutions', from the Short Sale Emergency I 

Ban Order, Appendix A. . 
 I48 See S. 605, 11th Congress §1(4) (2009). · 

• 	
49 As noted by the Commission in the Short Sale Emergency Ban Order at 2 !
50 17 CFR 242.203 et. seq. 
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settlement period from the trade date ("T+3" or "locate requiremenf).51 Ifa short seller cannot 
"locate" the securities, a broker-dealer is not able to.engage in the short sale transaction~52 When 
locating the shares, a short seller must borrow the security and deposit collateral with the lender 
(typically the proceeds from the sale ofthe security). This subjects the short seller to borrowing. 
costs, including the loss of use of their deposit, the loss of interest from the deposit (which the 
lender receives), and the risk of additional margin calls.53 If the short seller fails to purchase or 
borrow the stock in aecorchmce with the locate requirement, the short sell~ has "failed to 
deliver'' ("F'FD") and has anaked short position. Regulation SHO Rule 204T requires a broker 
to track all FTDs and then bonow or buy-in. sufficient securities to close out those FTDs· the 
beginning ofregular trading on T+4.54 

According to Regulation SHO Rule 203(b )(2)(iii), a "market maker"55 is exempt from the 
"locate" requirement; and thus, may engage ill naked short-sale transactions if they are enl%aged 
in "bona-fide market making activities in the security for which the exemption is claimed." 6 The 
Commission recently provided guidance on the definition of "bona-fide market making 
activities.',s7 However, this guidanc~ simply confirmed that "bona fide market making 
actiVities" .were in the discretion of the market maker.58 We are not aware of any publication 
where a market maker was required to defend their use ofthis exemption. 59 

Therefore,· market makers· are able to engage in naked short sales without the borrowing costs 
associated with short selling. They do not have to bonow the stock; they have no transaction 
costs; they are not subject to margin requirements; and they have full use of the short sale 
proceeds immediately.6 Academics have proposed that market makers are strategically failing 
to deliver when borrowing costs are high; thus, they may be abusing their market maker I 
exemption to produce the largest economic benefit for themselves, rather than using the· 
exemption to provided needed liquidity to the market.61 .There is currep.tly no meaningful I 
transparency into the transactions of market makers. Similarly, the number of FfDs by market l 
makers is unknown. I 

I 
5

l 17 CFR242.203(b)(l) 
52 Id. . 
53 See Robert Brooks and Clay M. Moffett, The Naked Truth: Examining Prevailing Practices in Short Sales 'and the IResultant Voter Disenfranchjsement, THE JOURNAL OF TRADINO, '46, 47 (2008 (hereinafter referred to as "'Brooks I
and Moffett'). 
54 Rule 204T{a)(l). 

" See Exchange Act Section 3(a)(38), 15 U.S.C. 78c(a)(38) ("The term 'market maker' means· any specialist 

permitted to act as a dealer, any dealer acting in the capacity ofblock positioner, and any dealer who, with respect to 

a security, holds hunself out (by entering quotations in an inter-dealer eommunications system or otherwise) as 

being willing to buy and sell such seCurity for his own account on a regular or continuous basis.").

56 17 CFR 242.203(bj(2Xili) . · 
 r57 See Exchange Act Release No. 34-58775 (October i7, 2008). . . · 

58 See id. at 29 (stating that whether or not a market maker is engaged in bona fide market making would depend on 

the fact. and circumstances of the particul1;1r activity). 
 I59 Brooks and Moffett at 4 7. . · I60 Brooks and Moffett at 47. . I61 See·Brooks and Moffet at 48 (citing Boni, Leslie, Strategic Delivezy Failures in U.S. Equity Markets." 9 JOURNAL 
OF FINANCIAL MARKETS 1; 1-26 (2006)). I 

I 
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Some academics believe that the market maker exemption allows for the creation of '"phantom" 

secmities. Once a market maker fails to deliver a security, there is a possibility that the market 

maker may sell the . stock they were supposed to locate to another long inveStor. . The 
 I 
unsuspecting long investor may purchase this phantom security and the market maker may place 

a marker in the investor's account, which would act as a pledge to deliver the shares once they 

·eventually loc~te those shares. 62 The long investor believes that he has received ''good delivery'' 

ofthe phantom stock and may begin to exercise the fruits ofownership .of that security, including 
 I 
voting power. However, if the·market maker never "locates" the share, the long investor never l 

Jactually gets the security, but there is no way for an investor to know whether his share is real or I 

phantom.63 According to the Depository Trust Company ("DTC'), due to the complexity of the 
clearing and settlement system, it is not "feasible to trace any particular delivery or fail to deliver l 
by a seller to any particular receive or fail to receive by a buyer." 	 . L 

This situation should be remedied by the clearing system. The OTC and/or the National 
Securities Clearing Corporation ("NSCC') have the ·power to either borrow the shares from 
another member account through the Stock Borrowing. Program (''SBP'), or force the market 
maker to buy the security in the ·open market. 64 However, unless the market maker is forced to 
"buy in," the NSCC's borrowing ofthe stock may allow the FID to remain permanent. This has I 

I 
the potential to leave phantom stock in the system. I 
Additionally, because our market system now aggregates ·certificates into fungible pools of 
shares that serve as sources for lending shares, broker's cannot identify which shares .. of stock 
have been lent. 65 

· Therefore, if Broker A has aggregated 100 shares from 100 investors, not held I 
in margin accounts (thus, not lendable), and ifBroker B has engaged in a naked short and goes to !
the NSCC to borrow the stock, who subsequently borrows that single share from Broker A, the 

NSCC has .created a "phantom" share from a single "real" shale. Neither the purchaser of the 

phantom stock, nor any of Broker A's investors are aware of this. At a very minimmn, 

additional voting rights are created, due to Broker A's customer believing he or she has voting 

rights, and the new holder believing they have a right to vote as well. This is a problem for 

shares held in margin accounts a8 well, see Section 9 ofthis Letter, below. 


The combination of the market marker exemption and broker example above creates a 

oomplexity with which investors and issuers $ould be concerned. The creation of phantom 

shares has serious consequences. Phantom shares create supply pressure on the market. Basic 


· economics dictates that increased supply of shares results ·in depressed share prices. 

Furthermore, corporate tfovemance is threatened as more shareholders hold voting power than 

the issuer has allowed.6 When actual certificates needed to be located prior to 1973, the holder 


62 See id at 47. 

63 Brooks and Moffet note that the clearing process takes place in "back rooms" and. is hidden from an individual 

investorll which was precipitated by the move to a custody system in 1973. The professors note that physical transfer 

ofcertificates created a bc?ttleneck in the clearing process, but that the move to holding securities in street names and 

the use ofthe DTC and the NSCC has created a complex system that is·entirely anonymous. Id. at 47-50. 

64 [d. At 52. · 


· 	 65 Brooks and Moffett at 52. · . 
66 Brooks and Moffett at 52-57. 
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of the certificate was able to evidence their voting rights. The- lender of the shares retained Ieconomic benefits of the shares, but surrendered their voting rights to the short seller. This i 
waiver of voting rights no longer exists with the elimination of certificates.67 The broker 
example exemplifies this effect. Usirig the example above, if there are no lend.able certificates, 

r 
Broker A will potentially have 100 votes and Broker B will have 1 vote. The phantom share will 
expand the· pool of voters. Broker A believes it has a 100% voting interest, but in reality will 
only have a 99% interest If all interests are· voted, the issuer will have overvoting in all proxy I 
contests. 1bis has been documented by various sources. 68 Brokers have policies in place to l 
"pro~rate'' these overvotes. 69 However, pro-rating explicitly. acknowledges that phailtom shares 
eXist in the system and dilutes the voting power of legitimate votes. I 

. . ~ 

The above example oversimplifies this complex issue; howev~, the possible outcomes are a ~ 
serious concern for IBC, all issuers and investors. Therefore, IBC asks that the Commission Iinvestigate the market marker exemption and evaluate the costs and benefits·. of creating 

r 

transparency in this part of the market. There is strong evidence that the Commission's actions 
on September 18, 2008 had a profound effect on naked short selling trading. 70 However, IBC I 
believes that the Commission should .examine the entire market system, including the market I r· 

makers and clearing process, to ensure that investors are being protected and that the markets are lable to operate efficiently. 
L 

A lack of transparency in this part of the market can lead to negative perceptions regarding the I 
accuracy of reported FIDs. As noted by the Commission, this can lead to investors taking 
actions to prevent their stock from being transferred to securities intermediaries, such as the DTC 
or other broker-dealers by :marketing their securities "custody only." 71 These actions could 
undermine the goal of a national clearance and settlement system. Therefore, me ·urges the 
Commission to provide transparency in.to this part of·the market to promote investor confidence. 

8. If the . Commission does not amend Regulation SRO to provide for a "pre

borrowing" requirement, the Commission should at least make Regulation SHO, Rule I 


l204T permanent. ! 
As stated in Section. 2, IBC urges the Commission to adopt a "pre-borrowing" requirement for all I 

l 

short sales transactions. Without a pre-borrowing requiremen~ short sellers have the ability to 
I 

l 
implement strategies around triggering a failure to deliver, such a5 ·through "churning" as I 
mentioned above. However, if the Commission does not adopt IBC's recommendation, then the . I 
Co~ssion should at least make the au:tomati? buy-in provi~ions ofRule 204T permanent. I 

L 

I 
I67 Brooks arid Moffett at 52. · 

68 Books and Moffett at 56 (noting that the Securities Transfer Association found 341 cases ofovervoting out of341 r 
cases reviewed in 2005}. · ·. · 
69 See Bob Drummon, One Share, One Yote: Short Selling Short Circuits System, BLOOMBERG NEWS, March 1, l

I· 
j2006. . 


70 See Tom McOinty and Jenny Strasburg, Shorts Sellers Sque~edAll Around, THE WALL STREET JOURNA.4 April ! 

j7,2009. ' 


71 See Exchange Act Rele~e No. 34-58775, nt. 20(October17, 2008). i 

! 

I 
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I 

On September 17, 2008, as part of the Short Sale Ban, 72 the Commission strengthened delivery I
requirements by adding an immediately effective provision to Regulation SHO, Rul~r204T. Rule ! 

204T imposes a penalty on any clearing agency participant which has an FTD. On October 14; t 
I 

2008, the Commission adopted Rule 204T as it appeared in the Short Sale Ban. Rule 204T Irequires Clearing agency participants to close out all Fros by 9:30 a.m. on the day after Isettlement date ("T+4'},· either by borrowing or purchasing securities oflike kind and quantity. 
I 

Rule 204T also contains a sunset. provision, and is set to expire. on July 31, 2009. The 

Commission explained that the stinset provision would "enable the Commission to assess the. 

operation of the temporary rule and intervening developments, including a restoration ofstability 

to the financial markets, as well as public comments, and consider whether to contfoue the role 

with or without modification at all."73 · . 
 I

I 

There have been benefits by haVing a required buy-in provision, even though there is the ability · I 
to operate manipulativ~ schemes within Rule 204T's three day window. For example, the 

. number of FTDs has plummeted, to a daily average of 79 in the three months ending in March I 
I 

from 529 in the first .nine months of 7008, according to an analysis of trading data from major I 

stock exchanges done by the Wall ·Street Journal.74 IBC believes that naked short sellers are still 
operating within the three day window, but at least the current provision limits the time for their 
strategy ~d increases their costs by having to work around this provision. To allow Rule 204T I
to expire would be a dramatic step backwards. 

Furthennore, on October 17, ·2008, the Commission eliminated the options market maket 

exemption to the mandatory buy-in requirement of Regulation SH0.75 As discussed previously, 

the Commission believed that the elimination of the options market maker exemption would 

further reduce FTI?s and addressed potentially abusive naked short selling. 76 The reduction of 

FTDs takes into account Rule 204T with no market maker exemption. Therefore, Rule 204T as 

currently in effect should continue to address potentially abusive naked short selling. Thus, lBC 

argues that the Commission should make Rule 204T permanent with no exemption for options 

market makers. 


. . 
9. The Commission should promulgate rules which require the allocation of shares 

lent, and disclose to those ·margin account holders that they no longer have voting rights in 

order to prevent the dilution of all shareholders. 


. Overvoting can have an invisible influence on a company. Commentators have noted that I 
! 
~through the use of naked short sales, certain persons can potentially manipulate high stakes 

I 
L 
I 

12 See supra note 23 and ac~mpanying text. 

: Exchange Act Release No. 34-58774 (Oct. 14, 2008). . . 


Tom McGinty and Jenny S~burg, Short Sellers Squeezed All Around: SEC Closes Loopholes as Some Firms 

. Limit Stock Lending to Traders, THEWALL STREET J9URNAL (April 7, 2009).

75 Exchange Act Release No. 34-58775 (October 17, 2008). 
76 See id. at 11. 

http:selling.76
http:Journal.74


June 9, 2009 
Page21 

elections.77 .If Broker X lends a customer's shares from out of.a margin account, because they 
·are all pooled together, the customer doesn't know he or she doesn't have the shares to vote. 
This is regardless· of whether the SBP has created additional "phantom shares,'' as discussed in 
Section 7. The margin account holders may vote in an election; and thus, in margin accounts, 
"phantom votes" are common place. The person who borrowed the shares is able to vote the . 
share~ if they still have them in possession,· or the person who purchases the shares from the 
short seller will vote them. Currently, the broker-dealers adjust the number of votes for each 
proposal by the number of overvotes. If there are not more votes than actual ~ held by the 
brokerage, then no adjustment is made. In this scenario, "phantom votes" are still in the pool of 
eligible voters due to stock lending, just not obvious from vote tallies. Unless actual margin 
account holders have voting rights taken away, then the possibility ofdilution is present. 

Several large companies, such as Intel, and other large market participants, sU.Ch as TIA-CREFF~ 
have indicated that margin account stock lending allows for corporate. governance to be gamed.7 

IBC believes that short sellers can utilize short sales through margin stock lending to manipulate 
votes-even.within the current regulations. Theoretically, a short seller can utilize the three day 
window around a record date to gain voting rights. By borrowing the shares from a margin 
account, there is the possibility that more votes are able to vote than duly and ·validly authorized 
by the issuer. An activist shareholder can utilize transaction to dilute other shareholders. This 
threat exists in today's regulatory scheme and me reiterates that the Commission should adopt a 
"pre-borrowing'' reqQirement to prevent potential manipulation of voting rights. 

Ifthe Commi~sion does not adopt a "pre-borrowing" requirement as discussed in Section 2, then 
IBC urges the Commiss~on to require transparency into the practice of lending share$. IBC 
believes that shareholders should be able to have their shares held in a margin account and lent 
out, but if a broker lends shares then it must attribute the borrowed stock to a specific margin 
account holder. They should also notify the margin accourit holder that he or she no longer has 
voting rights due to the shares being lent. Currently, brokerages are not required to incorporate 
true transaction costs from the transaction. These costs are passed down to all shareholders ofthe 
issuer through the negative impact of overvoting. Therefore, the Commission ·should require 
those shares which are lent to be allocated and disclosed to the margin account holder. 

CONCLUSION 

The Commis~ion eliminated the Uptick Rule in July 2007 after a pijot study, which provided 
economically insignificant results on the effectiven~s of the Uptick Rule. Since that time, l 
markets have experienced a roll~r coaster ride through increased· volatility and wild swings in 
stock prices as the economy has experienced a structural market change. During this time, short 
sellers have engaged in abusive· short selling strategies and negatively impacted certain stocks, L 

I 
causing some companies' fundamental values to be significantly detached from thcir stock price. I
Because the structural market change dealt with the credit crisis, financial institutions were, and I
are currently being, targeted by short sellers who utilize rumors to engage in abusive short selling 

77 Bob Drwnmund, Double VQting in Proxy Contests Threatens Shareholder Democ~cy, www.b1oombem.com 
webritary 27, 2006) (last visited on May 29, 2009). 

Id. 

http:www.bloomberg.com
http:elections.77
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strategies. The Commission identified this threat in July and September 2008 and issued 
emergency orders to protect financial institutions, identifying that abusive short seller strategies 
posed a systemic risk to all financial institutions. The Commission should continue protecting 
financial institutions and other issuers from the continuing threat posed by abusive short sellers. 

IBC is a well capitalized $12.4 billion multi-bank :financial holding conipany headquartered in 
Laredo, Texas. Because it took TARP fin:~.ds at the Treasury's request, it does not have any 
analyst coverage, and due to .its relatively smaller market capitalization in the :financial sector, 
IBC has been the victim of speculative short sellers who have driven a wedge between IBC's 
fundamental value and its stock price. Since tal<lng TARP funds, IBC's short interest has grown 
860% and its stock price has been reduced from over $24 to a low of $6.55. This has created 
unwarranted concern in IBC's :financial condition and posses a threat to IBC,. its shareholders 
and depositors. FU.rthermore, the increase of IBC's short interest to over 11 million shares 
shorted creates enormous opportunities for overvoting and significantly dilutes the property 
rights ofIBC's shareholders. 

Because of the threat to IBC and other financial institutions posed by short sellers, lBC strongly 
urges the Commission to adopt a modj.fied uptick rule based on the National Best Bid, and adopt 
a circuit breaker rule that would halt any increases in short positions in a particular security that 
suffers a ten percent (10%) intraday decline. In addition to the Commission's call for comments 
on reinstating an uptick rule and creating circuit breakers, IBC also respectfully asks the 
Commission to: (1) vigorously enforce the current short selling rules; (2) institute a ''pre-borrow" 
requirement for short sale transactions, or -at the very least, make Rule 204T pennanent; (3) 
promulgate disclosure rules for short sellers which mirror those obligations for long positions, 
(4) investigate the impact ofthe market maker exemption from the "locate" rule exemption under 
Regulati<?n SHO in connection with the potential abuse of the clearing/settlement process 
creating naked short positions, and (5) promulgate rules which would require brokers to allocate 
lent stocks to specific margin account holders and disclose to the margin account holder of a loss 
ofvoting for those shares. 

. Thank you for your consideration of this letter~ If you hive any questions or would like any 
further information regarding the issues raised in this letter, please call the undersigned at (956) 
726-6614.. 

Sincerely, 

Dennis Nixon 
Chief Executive Officer and Chairman 
International Bancshares Corporation 

cc: 	 Robert Khuz.a.m:i, Director, Division of Enforcement 

John w. While, Director, Division ofCorporation Finance 

James Brigagliano, Co-Acting Division.of Trading and Markets 

Daniel. M. Gallagher. CO-Acting Division ofTrading and Markets 
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Exhibit A 

Trend Analysis of IBC's Short Interest and Volume 
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June 17, 2009 

The Honorable Mary L. Schapiro, Chairman 
The Honorable Kathleen L. Casey, Commissioner 
The Honorable Blisse B. Walter, Commissioner 
The Honorable Luis A. Aguilar, Commissioner 
The Honorable Troy A. Paredes, Commissioner 
United States Securities and Exchange Commission 
100 F. Street, NE 
Washington, D.C. 20549-0609 

Re: Securities and Exchange Commission Release No. 34-59748; File No. S7-08-09 (the 
"Proposed SHO Amendments'') 

Dear Chairman and Commissioners: 

International Bancshares Corporation ("IBC'), 1 again respectfully submits this letter in response 
to the abave release as a means to supplement IBC's original comment letter filed with the 
Commission on June 9, 2009.2 As discussed in more detail in IBC's original comment letter,, 
IBC fully supports the Commission's proposed rule to amend Regulation SHO under the 
Exchange Act of 1934 (the "Exchange Act') to adopt a modified uptick rule based on the 
National Best Bid, and adopt a ·circuit breaker rule that would halt any increases in short 
positions in.a particular security that suffers a ten percent (10%) intraday decline. In addition to 
the Commission's call for comments on reinstating an uptick rule and creating circuit breakers, 
IBC also respectfully asks the Commission to: (1) vigorously enforce the current short selling 
rules; (2) institute a ''pre-borrow'' requirement for short sale transactions, or at the very least, 
make Rule 204T permanent; (3) promulgate disclosure rules for short sellers which mirror those 
obligations for long positions, ( 4) investigate the impact of the market maker exemption from the 
"locate" rule exemption under Regulation SHO in connection with the potential abuse of the 
clearing/settlement process creating naked short positions, and (5) promulgate rules which would 
require brokers to allocate lent stocks to specific margin account holders and disclose to the 
margin account holder ofa loss ofvoting for those shares. 

The purpose of this second comment letter is to emphasize that IBC strongly believes the lack of 
reporting and transparency regarding short selling activities facilitates the nefarious actions of a 
handful of short selling predators to the detriment of thousands of legitimate shareholders 
holding long positions. While the argument is often made that in a free market both the short and 
long sides of the market mu8t be allowed to freely function, there is no rational basis to allow the 
short side of the market to function in the shadows without the same level of transparency and 
disclosures that apply to the long side of the market. It is illogical that while the dispensing of 

1 (NASDAQ: IBOC) is a $12.4 billion multi-bank financial holding company headquartered in Laredo, Texas, with 

over 265 facilities and over 420 ATMs serving more than 101 communities in Texas and Oklahoma. 

2 Exchange Act Release No. 34-59748 (April 8, 2009). 
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information by the registrant and investors on the long side of the market is highly restricted and 
prohibits materially misleading or incomplete information, the short side of the market is allowed 
to freely publish manipulative reports that distort and exaggerate negative information for the 
purpose of creating doubt and confusion. This distortion is exacerbated by the inability of the 
long side of the market to effectively counter the abusive misinformation proffered by the short 
traders. 

This information asymmetry grants an unfair advantage to short sellers and is inherently unfair to 
shareholders holding long positions. It is critical that the Commission adopt symmetrical 
disclosure rules in order to remedy the current regulatory structure that has the effect of 
protecting the manipulative abuses of a small number of short traders at the expense of an 
overwhelming majority of investors holding long positions. These changes would be consistent 
with the Commission's stated goal to enact reforms to improve investor protection and restore 
confidence in our markets. 

Thank you for your consideration of this letter. If you have any questions or would like any 
further information regarding the issues raised in thi tter, please call the undersigned at (956) 
726-6614. 

D sNix n 
Chief Executive Officer and Chairman 
International Bancshares Corporation 

cc: 	 Robert Khuzami, Director, Division ofEnforcement 
John W. While, Director, Division ofCorporation Finance 
James Brigagliano, Co-Acting Division ofTrading and Markets 
Daniel M. Gallagher. CO-Acting Division ofTrading and Markets 

2587147.3 



EXHIBIT C 

JUNE 23, 2009 LETTER TO THE FEDERAL DEPOSIT INSURANCE CORPORATION, THE 
FEDERAL RESERVE BOARD, THE TEXAS DEPARTMENT OF BANKING, AND THE 
FEDERAL RESERVE BANK OF DALLAS 
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The Honorable Sheila C. Bair Mr. Richard W. Fisher 
Chairman President and Chief Executive Officer 
Federal Deposit Insurance Corporation Federal Reserve Bank ofDallas 
550 17th Street, N.W. 2200 N. Pearl Street 
Washington, D.C. 20429 Dallas, TX 75201 

Mr. Ben S. Bernanke ·Mr. Thomas J. Dujenski 
Chairman Regional Director 
Federal Reserve Board Federal Deposit Insurance Corporation 
20th Street and Constitution Avenue, NW 1601 Bryan St. 
Washington, DC 20551 Dallas, TX 75201 

Mr. Charles G. Cooper 
Commissioner 
Texas Department ofBanking 
2601 N. Lamar 
Austin, TX 78705-4294 

RE: Potential Violations of Banking Laws By Short Traders H~lding a Large 
Short Interest in me Common Stock 

Ladies and Gentlemen: 

International Bancshares Corporation ("/BC') respectfully submits this letter to 
express its concerns about the recent increase of short interest in me common stock, and 
to ask the Board of Governors of the Federal Reserve System (the "Board") and the 
Texas Department of Banking (the "TDB") to investigate the potential violations of the 
Bank Holding Company Act (the "Act'), Regulation Y ("Reg Y'), the Change in Bank 
Control Act of 1978 (the "Bank Control Act"), 12 CFR. Part 303 (the ''FDIC Notice 
Regulation") and provisions of the Texas Finance Code (the "Code," together with the 
Act, Reg Y, the Bank Control Act and the FDIC Notice Regulation, the "Banking 
Law¥') by short traders holding a significant short interest in IBC common stock for a 
nwnber ofmonths. 

IBC is a publicly-traded, well-capitalized $12.4 billion multi-bank financial 
holding company headquartered in Laredo, Texas and it is the largest Hispanic-owned 
financial institution in the continental United States. IBC is the parent company of four 
Texas State-Chartered Non-member banks whose primary regulators are the Texas 
Department of Banking and the Federal Deposit Insurance Corporation. Since the 
beginning of the year, IBC has been the victim of speculative short sellers .who have 
driven.a large wedge between IBC's fundamental value and its stock price. 

P.O. DRAWER 1359, LAREDO, TEXAS 78042-1359 (956) 722-7611 
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Since year-end, IBC's short interest has grown 840% and its stock price has been 
reduced over 70% from over $24 a share to a low of $6.55. These manipulative short 
selling activities pose a threat to IBC, its shareholders, depositors and the communities 
that IBC serves. IBC is a textbook example of the damage that unrestrained short traders 
can inflict on a regional financial institution in a short period of time. 

Please find attached hereto as Exhibit A, a copy of materials that NASDAQ 
compiled (the "NASDAQ Materials"), and provided to IBC regarding the recent short 
seller activities in IBC common stock. Please note that on page 13 of the NASDAQ 
Materials, the infonnation reflects that in March 2009 the short interest in IBC common 
stock rose to and has remained at over 20% of IBC's float, as defined in the NASDAQ 
Materials (the "recognized float'). Because IBC is relatively closely-held, IBC believes 
its actual float amounts are much lower than the recognized float, and that the percent of 
short interest is closer to 37% of IBC's actual float. NASDAQ has indicated that this 
prolonged large short interest in me common stock is highly unusual and may indicate 
short selling abuses. Please also note that the short interest amount equates to over 11 
million shares compared to the approximately 68 million shares that IBC has issued and 
outstanding. The 11 million shares equal approximately 16% of IBC's issued and 
outstanding common stock. 

On June 9, 2009, IBC submitted a Comment Letter to the Securities and 
Exchange Commission ("SEC'), attached hereto as Exhibit B, and on June 17, 2009, IBC 
submitted a Second Comment Letter, attached hereto as Exhibit C, both supporting the 
proposed amendments to Regulation SHO that would reinstate a modified uptick rule. In 
both Comment Letters, IBC also urged the SEC to consider amending Regulation SHO to 
require disclosure of short positions that mirror the disclosure of long positions. 
Currently, the identity of short interest holders is hidden from issuers and investors. This 
infonnation asymmetry grants an unfair advantage to short sellers and is inherently unfair 
to the vastly greater number of shareholders holding long positions. Even though IBC's 
current short interest is over 21 % of IBC's recognized float, the holders of this position 
were not required to disclose anything to IBC and its investors. The current rules allow 
short sellers, whether acting in concert or not, to remain completely anonymous. We 
believe the securities laws and banking laws should require disclosures from short traders 
who take a significant position in the stock ofa financial institution. 

While there is a distinction between the actual ownership of stock represented by 
a long position, a short interest in stock also may have attributes of ownership. This is 
especially true in the me situation where a large short position of over 20% of the 
recognized float has been maintained for months. Unfortunately, the facts related to this 
short position are not available to IBC; however, IBC has extensively researched how this 
type of interest could be maintained. This research supports the premise that the short 
interest may have attributes ofthe ownership ofthe stock, such as voting rights. 
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The lack of traceability ofshares borrowed by market makers through the clearing 
process in connection with short trading may result in the creation of phantom stock and 
the dual use of the lent shares for voting purposes. The potential overvoting of shares 
creates serious corporate governance concerns which challenge the integrity of the entire 
shareholder voting process. 

For these reasons, we request that the Board and the TDB consider the potential 
violations of the Banking Laws by short traders with respect to their actions involving 
IBC common stock. The large short interest in IBC common stock that has been 
maintained for months certainly raises the possibility of a violation of Section 3 of the 
Act that requires a business entity owning more than five percent of the stock of a bank 
holding company to receive prior approval and register as a bank holding company. 
Additionally, the large short interest calls into question Section 225.41 of Reg Y that 
requires prior notice under the Bank Control Act for an investor acquiring at least 10% of 
a financial institution that has issued any class of securities subject to registration under 
Section 12 of the Securities Exchange Act of 1934, as amended, and the related 
provisions of the FDIC Notice Regulation. The related Section 202 of the Code that 
requires applications to be filed with the Texas Banking Commissioner in connection 
with the acquisition ofsuch levels ofstock in a Texas bank holding company may also be 
applicable to the short traders. IBC believes there is a strong possibility that some of 
these Banking Laws have been violated by the short traders, and at a minimum, IBC is 
convinced that the spirit of the aforementioned Banking Laws has been violated by the 
short sellers. 

IBC strongly believes that the banking regulators should require short traders 
acquiring and maintaining short interests in financial institutions to be required to 
disclose their identity and their intentions with respect to the financial institution stock. 
Their intentions may be particularly important in view of the fact that the short traders' 
benefits are increased in direct proportion to the decrease in the market value of the 
financial institution's stock being shorted. 

In view of President Obama's recently announced plan for financial market 
refonn, we believe the Board's interest in and authority over activities that present 
systemic risk potential to the financial institution industry will be further heightened. We 
finnly believe short traders present a potential systemic risk to our industry. The level of 
risk tolerated from short traders should be carefully analyzed. The counterproductive 
objectives of short traders can wreak unwarranted reputational damage to financial 
institutions that threatens the integrity and stability of our financial markets. This risk 
should at a minimum be regulated and contained, ifnot prohibited. 
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Thank you for your consideration of this request. If you have any questions or 
would like any further infonnation regarding the issues raised in this letter, please call the 
undersigned at (956) 726-6614. 

De is Nixon 
President, Chief Executive Officer 
and Chainnan 
International Bancshares Corporation 
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Overview 

• Price ·performance 

• IBOC vs peers 

• Short Selling and Short Interest 

• Regulation SHO 
• Exchange short sale proposal 
• Short Selling and Short Interest In IBOC and Peers 

2© Copyright 2009, The NASDAQ OMX Group. Inc. AU rights t't!S«Yt:d. NASDAllOMr 
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Peer Overview 

These Regional Bank peers were chosen based on a combination ofsimilar market 
values, total shares outstanding, float, and average dafly volume. 

CYN Oty National COrp. 1,776,197,900 48,530,000 40,487,156 1,444,404 Regional Banks NYSE 


BOH Bank of Hawaii Corp. 1,679,867,600 47,805~000 47,302,572 964,210 Regional Banks NYSE 


TRMK Trustmark Corp. 1,246,245,500 57,325,000 50,858,170 1,071,652 Regional Banks NASDAQ 


GBCI Glader Bancorp Inc. 942,164,700 61,499,000 59,308,020 870,240 Regional Banks NASDAQ 


IBOC Intematlonal Bancshares Corp. 926,826,560 68,603,000 52,166,616 1,481,843 Regional Banks NASDAQ 


WTNY Whitney Holding Corp. 805,888,700 67,382,000 63,929,404 945,775 Regional Banks NASDAQ 
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IBOC vs. Peers - Price Performance 
Since Q4 2008 IBOC's peers, regardless of their exchange of listing, have 

experienced a marked decline in price. 

Indexed Price Chart 
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Sh·ort Selling and Short Interest 

Short Selling: 

• 	 Short selling is selling a stock one does not own 


- A trader then borrows the shares to cover the position. 


• 	 Motivations include: 

- Speculation: the hope that the stock drops, so she can buy ft back later at a 
lower price, locking in a profit; 


- Hedging and arbitrage, 


- Liquidity provision by market-makers and specialists. 


• 	 More controversial is naked short-selling, which is when a trader never intends to 
borrow shares to cover her position. 

-	 Naked short-selling is illegal in most Instances, except when done by a 
specialist or market-maker to maintain liquidity in a stock. 

Short Interest: 

• 	 Short interest is the number of shares borrowed in a stock in order to settle short 
sales. 

7 ------ NA&DAqOMX'* 
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Short Selling Regu/a.tion Pre-2005 
Before 2005 each market and exchange had separate but similar short. selling rules. 

These rules reflected the operating mechanisms and traditions of each market. 

Pre -2005 Short Selling Summary: 

• AMEX, NASDAQ and NYSE had short sale trading rules 

- NASDAQ - short selling prohibited on a down bid, but allowed on a minus tick. 

- AMEX & NYSE - short selling prohibited on a minus tick, but allowed on a down bid. 

• 	AMEX, NASDAQ and NYSE had an Affirmative Determination rule: 

-	 NASDAQ: Before a short sale· can be executed, the member firm must make an 
inquiry to determine if the stock may be borrowed - an Affirmative Determination. A 
written record of this information must be maintained as evidence. 

• 	AMEX, NASDAQ and NYSE issuers were protected by Fails to Deliver controls: 

-	 NASDAQ: If Fails to Deliver equals or exceeds Y2 of 1°/o of TSO, the stock becomes 
UPC 11830 Restricted. Further fails to deliver are avoided because any fails to 
deliver existing 10 days after settlement date must be dosed by either buying back 
the stock for cash or· guaranteed delivery. 

• 	AMEX, NASDAQ and NYSE regulatory divisions routinely monitored trading. 

·--~----·-··•'>''-"------·-~--·----·----------·~··-·~----··---~·------·-------~--~----"'"--•P•- -~-···------·----------------·---~--~•·•>~-----------·----·----------• 



Regulation SHO 

The SEC adopted Regulation SHO in 2005 to provide for uniform regulation ofshort 
selling across all markets listing and trading U.S. stocks. 

Regulation SHO created a mechanism for examining the need for trading restrictions on 
short selling, introduced a single set of rules governing short selling, and began a long

and deliberate process· of addressing problems with "naked shorting" • 

Regulation· SHO Summarv 

• 	Price Test pilot program implemented in approximately 1,000 securities to be 
exempt from price tests: no tick test or short sale price test. 

• Effective July 9, 2007 the SEC abolished all Price Tests relating to short sales 

- ABOLISHED: NASDAQ - short seJJing on a down bid no longer prohibited. 

- ABOLISHED: AMEX and NYSE - short selling on a down tick no longer prohibited. 

•Set uniform Locate and Close Out rules to ensure that short sellers deliver shares 

• Created the designati·on ''Threshold Security0 to identify stocks with significant levels 
of failures to deliver. 

-	 Traders in a Threshold Security raced tougher Lo·cate and Close Out rules 

• The rules governing Threshold Securities have been progressively tightened since 
2005 most recently in late 2008. 

-	 Naked short sales have virtually ceased to occur. 

------ NASDAq·OMr 



Current Rulemaking 
On April B, 2009 the SEC approved a proposing release requesting public comment on 
several proposals about restricting short selling. The SEC proposals fall into two 
categories and would apply to all exchanges trading a given stock. The SEC is seeking 
comments on these proposals and the proposing release contains 14 possible 
combinations ofPrice Tests and Circuit Breakers and over 200 questions. 

Price Test Prooosals 

• A Modified Uptick or Upbid Rule that would limit short selling to (A) a price at or above the 
current bid when that bid is above the previous bid or (8) a price above the current bid when 
that bid is below the previous bid. 

• An Uptick Rule that would limit short.selling to a price (A) above the price at which the 

immediately preceding sale took place or (8) the preceding sale price if it is higher than the 

last different price. 


Circuit Breaker Proposals 

• A Circuit Breaker Halt which would halt short selling in a security experiencing a substantial 

price decline. 


• A Circuit Breaker Price Test whi.ch would institute ·either the Modified Uptick or Uptick Rule 

in a sec~rity experiencing a substantial price decline. 


-----·a-~~------·-------------- "'-"'--~•.._,,--..-------·



Short Interest in IBOC and the Financial Sector 

Financial services experienced an unprecedented 48% jump in short interest during 
the first two weeks ofMarch and is up over 5Bo/o for the entire month. This activity 
may ·be a clear indicator that ·the move in financials was not a short squeeze. 

lnt8ma8onll Bancabares Corporation (IBOC) 
COmmoa Stock INASDAQ-GS 
Sector: FlnandalS ISUb-lndustrJ: ReglonaJ Banlcs 

~"----- -- ----··-·---···-~--~~~---------- ..6-.. -,.·-·•6·-·-- ----··~.- .. ---·~ .... 
· ~~:_~~-.~~:~~,~~~.~!·.~-!~~~ 

4115/2009 11.125,939 1.384.oss s.o4 
.-3.G112009-·~-~··:10.563.29s-···: 1.948.s1S.··----.. ···--s.;q------·---, 

' 2113'2009 3.669.697 851.430 4.31 i ·-------· ----------------
! 1~ ~ 1.f$1$:8$8 1:43·!-·-----•-·-···-----·-·- ,....._ ---·-··--···--· •-·c-···-··--····---···..;I
,j 1115'2009 1.406.805 279.838 5.03 
{12'3~:.-· ... ··-1~1ne31:~---:~24a.m-·· -··· ···- _.. "'" ·· ---:;,; ·

;;~~~----· ~ ..!:~~~~:~~~~~=~·--~----~--~--" ~~-~-- --~~:.________ . 
,Li _1~ ' 1.707~747 ..~g: . 3..43 ' 

~ ... .:.--·-~-; 

11114/2008 1.856.027 311.~ 5.9.6 ------- .. ---~...-·---··----------~- ..... - ~-·· ........ -..... ··-·---------
; ·~ I 2_2@,405 ·:3*-279 6.82. 

Historical Short Interest Changes in the Financial Sector 
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IBOC: 6 Mon:th Short Selling History 

Short Selling in IBOC is in line with its peers. 
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IBOC and Peers  Short Interest as % of Float 

Date 

1/1512008 
113112008 
211512008 
212912008 
311412008 
313112008 
4/1512008

-IBOC 4130/2008 
511512008 
5/30/2008-TRMK 
6/1312008 
6l30l2008-CYN 
7/15J2008 
7131/2008-Gea 811512008 
8/29/2008

-BOH 9/15/2008 
9/30/2008

·---WTNY 10/15/2008 
10/31/2008 
11/14/2008 
11/28/2008 
12/15/2008 
12131/2008 
1115/2009 
1/30fl009 
2113/2009 
2127/2009 
3/13/2009 
3131/2009 
4115/2009 
4/30/2009 

TRMK.IBOC CYN. GBCI BOH WTNY 
6.50% 9~88% 4.71% 13.36% 
5.9'1°.4 10.52% 8.00% 13~59% 
6.78% 10.43% 7.88% 13.75% 
6.74% 11.38% 8.76.% 15.34% 
7.48% 11.69% 8.40% 17.18% 
7.31% 11.89% 9.29% 16.44% 
6.S0°.4 10.52% 10.380.4 16.25% 
6.90% 10.54% 10.67% 17.30% 
6.90% 9~70% 1U9% 18.12°,,f, 
7.26% 9.87% 12.1.6% 18.75% 
7.SS°k 10.86% 13.08% 19.18% 
8.02% 15.47% 15.21% 18.6,2% 
9.08% 17.400.4 17.32% 20.02% 

4.74% 5.8&% 
5.09% 6.21% 
4.21% 6.66% 
4.66% 7.64% 
5.39% 10.26% 
5.18% 9.1.8% 
5.13% 9.93% 
5.64% 12.80% 
6.01% 14.58% 
5.59% 15.03% 
6.56% 16.6'1°4 
7.44% 18.88% 
8.01% 18.8204 

8.70% 11.69% 18.55% 18.01% 11.13% 18.96% 
7.85% 10.93% 16.16% 17.81% 11.68%· 19.13% 
7.33% 10.88% 14~99% 18.84% 12.35% 19.01% 
6.93% 11.21% 16.68% 18.41% 12.19% 18.780.4 
6.34% 
4.7S°A> 
4.4604 
3.69% 
3.39% 
2.80% 
2.28% 
2.72% 
4.46°A> 
7.10% 

8.17% 11.02% 14.93% 
6~% 10.92% 18.97% 
5.62% 11.81% 15.21% 
5.84% 10.83% 12.00% 
7Jl6% 12.SS°A 11.21°.4 
6.53% 13.40% 1.1.01% 
&.29% 11.93~ 1200% 
6.69% 10.72%. 13:19% 
8.61% 11.42% 15.78% 
9~93% 12.51% 17Jl3% 

14.12% 13.36% 13.30% 17.37°.4 
13.74% 18.48 13.51% 17.59% 
20.28°.4 16.27% 18.390.4 18.B2°.4 
21.36% '15.24% 19.57% 18.76% 
22.42% 14~% 19.34% 18.05% 

9.50% 16.29% 
7.76% 15.40% 
7.25% 12.65% 
6.48% 1222% 
7.17% 11.63% 
6.28% 10.80% 
6.77% 9.14% 
6.73% 9.57% 
.6.17% 9.6()0.4 
6.72.% 9.53% 
6.97% 10.350.4 
7.00% 9.42o/o 
8.85% 9.59% 
8.24% 9.14% 
7.60% 8.01% 



IBOC and Peers - Days to Cover 

Date IBOC TRMK CYN GBCI BOH WTNY 

1/1512008 19.186 11.797 3.019 12.171 3.867 4.73ZBOC has dropped to only 6.8 Days to Cover from 19 
113112008 11.036 7~296 2.303 11.723 3.151 4.361Days to Cover in t/Je beginning of 2008. 
2/1512008 16.613 12.374 5.003 15.17 3.12 7.09 
212912008 16.121 11.193 7.484 19.007 4.418 i0.791 
3/1412008 16.159 9.848 4.769 15.109 4.991 6.31 
3131/2008 11.917 10.596 5.312 14.841 4.624 8.618 
4/1512008 13.468 15.716 5.421 25.477 4.878 9.469 
413012008 11.942 16.051 3.771 18.311 5.791 9.018-IBOC 
5/1512008 12.958 18.077 6.9()7 .27 ~807 7.926 16.234 
5130/2008 1.9.17 18.142 8.223 30.476 7.069 14.395

-TRMK 6/1312008 16.645 13. 729 4.799 27.688 6.653 11.183 
6130/2008 13'.28 10.878 4;545 13.895 4.707 8.292 

-CiN 7/15/2008 14.039 16.535 4.62 15.169 3.979 8.897 
713112008 9.896 9.232 4~518 10.967 4.664 7.667 
8/1512008 12.383 9..581 5~581 12.25 6.486 13.75-GBCI 
8129/2008 15.882 15.398 11.08 24.058 10.43 17.304 
9/15/2008 9.046 8.458 ·4.12 17.144 8.547 9.914

-BOH 9130/2008 7.891 4.961 3.294 10.155 5.931 9.187 
10/1512008 8.651 8.399 4.89 16.786 5.901 13.02 
10/31fl008 6.825 6~068 5.609 1~.1 8.458 10.818 
1111412008 5.961 6..752 5.176 10.791 7.026 16.38 
11/2812008 3.428 5.211 4.247 8.2~ 8.785 9.297 
1271512008 2.615 6.405 7..941 11.572 5.628 9~648 

1213112008 4.838 12.406 .8.095 11.308 7.206 16.181 
111512009 5.027 7.266 5.256 10.428 4.912 15.963 
1/30f2009 1.425 5.02 3.6 8.527 3.288 6~996 

211312009 4.31 5.618 5.162 11.936 3.47 8.2 
2127/2009 4.722 4.698 3.672 12.803 2.771 &;;864 
3/1312009 5.101 4.669 2.;692 10.639 2.741 6.144 
3131/2009 5.421 7.824 4.673 8.804 4.435 6.213 
4/1512009 8.038 1i165 6!\062 13:955 5.505 5.463 
4/30/2009 6.837 9.673· 6.249- 14.226 4.033 4.363 
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EXHIBIT D 


SEPTEMBER 22, 2009 LETTER TO THE SEC 




September 22, 2009 

The Honorable Mary L. Schapiro, Chairman 
The Honorable Kathleen L. Casey, Commissioner 
The Honorable Elisse B. Walter, Commissioner 
The Honorable Luis A. Aguilar, Commissioner 
The Honorable Troy A. Paredes, Con:m;rissioner 
United States Securities and Exchallge Coi;nmission 
100 F. Street, NE 
Washington, D.C~ 20549-0609 

Re: Securities and Exchange Commission Securities Lending and Short Sale Roundtable, File 
Number 4-590. 

Dear Chairman and Commissioners: 

International Bancshares Corporation ("!BC') (Nasdaq: mOC) is a well capitalized 
$11.4 billion muJti-bank financial holding company headquartered in Laredo, Texas, with more 
than 280 facllities and more than 440.ATMs serving 104 communities in Texas and-Oklahoma. 
Dennis Nixon,· President, Chief Executive Officer and Chairman of the Board of mc1 has been 
selected to participate on the Securities and. Exchange Commission's (the "Commission'~ 
Securities Lending and Short Sale Roundtable (the "Roundtable) panel discussing the· 
implementation of a pre-borrowing or hard locate rule. This letter is a supplement to Mr. 
Nixon's opening remarks and serves as mC's written statement. In short, me firmly believes 
that short traders shouJd be required to pre-borrow shares before engaging in a short trad~ and 
should have parallel disclosure obligations to long traders. 

This year me has been (i) ranked the number one Hispanic-owned financial institution 
by the Hispanic Business Magazine for the fourth consecutive year, (ii) ranked 11th by the ABA 
Banking Journal's 2009 rankings of Banking's Top Performers, (iii) ranked 18th on Bank 
Director Magazine's Bank Performance Scorecard of Top 150 Banks and Thrifts in the United 
·States, and (iv) selected as a participant on the FDIC's community bank advisory committee. 
While IBC' s ·banking operations have not been immune from the effects of the economic 
downturn, it has been one of the best performers among its peers, experiencing a record of over 
136 consecutive quarters of continuous profitability. Having experienced economic downturns 
in the past in Texas, such as the 1980 oil bust, IBC expected an imp8:Ct to its stock price given 
the financial crisis. However, no one expected that short sellers would be able to severely detach 
IBC' s fundamental value from its trading price. 

IBC has spent the last six months with a team ofprofessionals ·in educating, investigating 
and taking action to prevent what appears to be manipulative short selling in IBC stock. IBC has 
met personally with the Commission, ABA, FINRA, the Nasdaq and several members of 
Congress to explain the negative effect short sellers can have on financial institutions. 
Additionally, IBC submitted a twenty-two page comment letter dated June 9, 2009 (attached 

1 Mr. Nixon's biography is attached hereto as E~bit A. 

~ 
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hereto as Exhibit B) on reinstating the uptick rule which called for the Commission to (1) 
vigorously enforce current short selling rules; (2) institute a ''pre-borrow" requirement for short 
sale transactions; (3) promulgate disclosure rules for short sellers which mirror those obligations 
for long positions; ( 4) investigate the impact of the market maker exemption from the "locate" 
rule exemption under Regulation SHO in connection with the potenµal abuse of the 
clearing/settlement process creating naked short positions; and (5) promulgate rules which would 
require brokers to allocate lent stocks to specific margin account holders and disclose to the 
margin account holder of a loss of voting for those shares. In a supplemental comment letter 
dated June 17, 2009 (attached hereto as Ex1n'bit C), IBC urged the Commission to promulgate 
rules to address the lack of reporting and transparency in which short sellers operate. me ~ 
also submitted letters to bank regulators requesting tJ;ieir investigation into how short sellers may 
be violating certain bank regulatory laws. All of these efforts have involved substantial expense 
of both time and money to better protect IBC's shareholders, depositors and the communities it 
serves. 

Since the beginning of the year, IBC's short volume has increased to a high of o~ 11 
million shares, an increase of 891%. At its peak, short sellers represented over 21% ofIBC's 
generally accepted float, and drove IBC's stock price from over $24, to a low of $6.55 in a 
matter of months. Coincidentally, on the same day IBC's stock price reached its all-time low, a 
negative analyst report/blog posting was issued by a well-known short seller encouraging other 
short sellers to short me. That trading day was IBC's ali-time second largest day of trading 
volume. Ironically, that same day IBC saw more buyers for its coinmon stock than sellers, but 
its stock price still dropped to $6.55. Subsequently, another bl~g was posted, again, 
coincidentally, on IBC's third all-time largest trading volume day. As if two coincidences were 
not enough, Nasdaq has since informed me that it appears that a group of short sellers curiously . 
took their positions in me shortly before the first blog entry and have r6mained there since, 
which is an abnormally long time. Attached as Exln'bit D and E are two charts which show the 
dramatic impact.the short sellers.have had on me. 

IBC believes short sellers provide little value to the market outside of legitimate market 
making activities. The current rules allow for naked shorting of a stock within a three day 
window, but only classify the trade as "naked" once there is a failure to deliver. IBC believes a 
1rue ''naked" short position is created when a short seller sells a stock without first borrowing the 
security. IBC has yet to be convinced why the current three..day delivery time should be 
allowed. IBC believes the Commission should modify Regulation SHO, Rule 203 and Rule 204T to 
require that all short sales be "pre-borrowed." 

Regulation SHO, Rule 203, requires that short sellers either (i) have borrowed ("pre~ 
bo"owetf') or entered into a bona fide arrangement to borrow the security, or (ii) have reasonable 
grounds to believe the security can be borrowed before the settlement date. The Commission has 
defined a "naked" short sale to mean when a security is not delivered on settlement date.2 However, 
me believes a true "naked" short position is created when a short seller sells a stock without first 
borrowing the security. The current rules allow for a true naked short if a seller can conjure up 
"reasonable grounds" for not pre-borrowing the stock. By documenting a "reasonable ground," the 

1 See also Robert Brooks and Clay M. Moffett, The Naked Truth: Examining Prevailing Practices in Short Sates and 
the Resultant Voter Disenfranchisement. THE JOURNAL OF TRADING, 46, 47 (2008). 
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short seller is allowed to have a naked short for three days. The Commission does not consider these 
short-tenn naked shorts aproblem until the fourth day, if the stock is not deliv:ered. On the fourth I 
day, the ~ominission equates a failure to deliver to the creation ofa ''naked" short position. I 

I 
i 

IBC believes that the three day location window provides a loophole for manipulative short ! 
selling activity. For three days, a true naked short sale goes undetected and the short seller has a 
window in which they can add extra downward momentmn on a stock, because without being forced l 
to bonow the shares first, traders can short a limitless amount of stock. Additionally, pre-borrowing 
eliminates the probability that a stock lender will lend out the same shares to several different. 
traders.3 While the current rules reduce the timeframe for short sellers to engage in manipulative 
strategies before being identified, IBC still believes that manipulative strategies, used prior to the l 

'
I 

more stringent rules, can still talce place, albeit now in a shorter timeframe. i 
Furthermore, IBC believes that the current three day window allows for related third parties 

to "cycle" their short interest positions within the window and prevent a failure to deliver on the 
fourth day. This means that the reports on failure to delivers could be understated and large naked 
short positions may still exist. IBC's stock has seen a significant rise in the trading volume of its Icommon stock. Since January 29, 2009, IBC's trading volume has been abnonnally high. me was 
listed in the S&P Midcap 400 on February 2, 2009, but this volume has remained hifer for an 
abnormally longer period of time than what firms typically experience upon being listed: Since the 
beginning oftbe year, me's short interest has grown 8600/o to over 21% of IBC's recognized float. 
Exhibit C shows the dra.matic shift in IBC's volume and short interest trend. me believes that this 
increase in volume may represent evidence of the "cycling" of short positions between related 
parti~ and IBC is advocating greater transparency into short sellers and their interests so that the 
market can identify whether sudden volume changes are based on market ftm.damentals or short 
seller manipulation. 

Lastly, IBC sees no need ·for any window to locate shares given the significant impact of 
technology on the mark~ such as the dematerialization of stock certificates. Since certificates are 
moved electronically instead ofphysically, short sellers are able to locate shares immediately prior to 
engaging in a short position. While there may be an opportunity cost associated with searching for 
the security, that cost is likely-~all. Thus, a pre-borrowing requirement will not reduce efficiencies 
in the market. ~C does, however, recognize that there should be an exception for market makers, 
but only with clear guidance on legitimate market making activities provided by the Commission. 
me asks that the Commission re-examine the three day window under Rule ~03 and 204T, and 
promulgate a "pre-borrowing" requirement for all short sales• 

. 
3 See Liz Moyer, Curbing Short-Selling Abuse, FORBES (July 15, 2008).
4 This observation was made by an official at NASDAQ, Frank Hatheway, Senior Vice President and Chief 
Economist on May 27, 2009. 



EXHIBIT A 

DENNIS NIXON BIOGRAPHY 




Dennis E. Nixon 
President & CEO, International Bank of Commerce - Laredo, Texas 
Chairman, International Bancshares Corporation 

As the principal architect behind the unprecedented growth of lntcmationol Bancshares Corporation nnd lntemotionnl Bnnk ofCommerce, 
Dennis E. Nixon is widely r~cognized as one of the nntion's leading bnuking authorities nnd executives. Since joining IBC in 1975, 
Nixon has been instmmental in International Bancshnrc=s Corporation's ranking os the largest minority·owned bank orgnnizntion in the 
continental United States. Nixon's knowledge in all orcns of banking wns 1>ivotnl in the development of IBC's e~tensive acquisition 
and expansion effo11s. The IBC family ofbnnks has assets ofSJJ.4 billion with 280 full·servicc branches. and more thnn 440 ATMs, 
throughout 104 communities in Texas and Oklnhoma. 

IBC's strategic development d~signed by Nixon and his leadership team is best summed up in the company's credo. "\Ve Do More... The 
bnnk's outstanding growth nnd consistent perfonnnnce with Nixon at the helm is what sets it apart from other institutions. An example 
of JBC's growth is the 7-dny full service in-store banking fncilitics nt grocery stores such os H-E·B., Wnl-Mort, Kroger. Randall's and 
shopping mnlls. Ni:irnn's vision is to expand by providing the convenience ofbanking where people shop. 

lntcmnlionally, Nixon wns instmmentnl in the passage ofthe North American Free Trnde Agreement. In Moy of2008, IBC was recognized 
with lhe United Stntes·Mexico Chamber of Connmm:e's Good Neighbor Award for the bnnk's contribution to the possnge ofNAFTA, 
on its ISth nnniversary. Nixon has also been actively involved in its financial development, which has occurred between the U.S. and 
Mexico. 

Nixon's nppronch lo honking, in which nl I customers large and small are cherished. is chat which he describes as "locnl. •·This unorthodox 
business environment bus been achieved through yenrs ofbuilding outstanding rnpport with the communities I BC serves. This is clcnrly 
visible ns he is nvidly in\'olvcd in the community nud gi\'cs of his rime willingly. Nixon promotes generosity nnd voluuteerism from his 
employees by encouraging them to participate in charitnble events. Through his selfless example, almost 70 percent of IBC employees 
participate in civic activities with various uon-profit orgnniznlions. This commitment resulted in JBC receiving the Govcmor's Volunteer 
Award for the State ofTc~os. 

For his outstonding generosity, United Way honored Nixon with its nccloimctl Platinum Cornzon Awnrd. His myriad ofcivic involvements, 
nwards ond recognitions have heen on n nntionnl and international level. Other recognitions include the Junior Achievement Business 
Hall of Fame Awnrd, the Pnul Hards Fellow Award given by Rotary International for outstanding community service. and the Eleanor 
Roosevelt Hmnnnities Aword given by the Stntc oflsraeJ for outstanding services lo humanity. In 2006. Dennis Nixon was inducted into 
the Jlrestigious Tcxos Business Hall of Fame. In 2007, he was elected lo serve on the board ofdirectors ofthe United Slates Chmnber of 
Commerce, and in 2008 he received the International Citizen Award from the World Affairs Co\mcil ofSnn Antonio. Recently, be was 
selected to b~ the recipient of the Mr. South Texns 20 I 0 honor by the Washington•s Birthday Celebration Association. 

Other civic activities thnt Nixon participates in include the American Hearl Association. the Americnn Cancer Society, lhe Boys and Girls 
Club of Laredo, United Wny of Laredo ond of her similnr mganizalions to improve lhe health and quality of life for citizens of Laredo and 
South Texns. Nixon is Ptist President of the Lnredo Chamber of Commerce as well as the Laredo Development Foundation. He is also n 
founding member of the Associntion of South Tcx.ns Communities nnd the Alliance for Security nnd Trnde, bipnrtisnn orgnnizations for 
the bettcnnent ofSouth Texas. Nixon currently serves on the Boord ofVisitors ofM.D. Anderson Cancer Center in Houston. TX. 

Nixon is u graduate of the University of Texas. He is married to Elma "Bavi" M. Nixon, and has three children: Denise Nixon Bunk, 
Jonathan A. Nixon nnd Kristina E. Nixon Netzer: nnd four grandchildren, Snnmnthn Rose Bunk, Charles Davis Bunk, Jonathon Dennis 
Nixon, and Sebnstian Rolf Nixon. 

P.O. Drawer 1359 laredo, TX 78042-1359 956/722-7611 Telex 703-735 Fax 956fl26·6635 

Member FDIC/lnternatlonal Bancshares Corporation 
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EXHIBIT E 


FEBRUARY 1, 2010 LETTER TO THE SEC 




IBC 
International Bancshares · 


Corporation 


February 1, 2010 

Josephine J. Tao, Assistant Director, Division ofTrading and Markets 
Matthew Sparkes, StaffAttorney, Division ofTrading and. Markets 
Susan Petersen, Special Counse~ Division ofTrading and Markets 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549-6628 

Ladies and Gentlemen, 

The PlJlPOse oftbis IC]Jtter is to suppl~ent the information that I presented at the meeting 
held on Novem}?er 3, ·2009 that was organized by the American Bankers Association and 
attended by a number of financial institutions to discuss the abuses of short 1raders and the 
negative impact of such tmding on financial iostitutio~. I am the President, CBO and Chainnan 
of the Board oflntemational Bancshatea CorporatiJ>D (1!1JBC"), which is a publicly-traded $11.4 
billion multi-bankJinancial holding company·hea~ in Laredo, Texas. 

As I discussed at the meeting, during 2009, IBC's short volume ~ to a high of 
over 11 million shares, an increase of 891%. At its peak, short sellers represented over 21% of 
mc's generally accepted fioat, and drove IBC's stock priee th>m over $24, to a low of$6.SS in a 
matter ofmonths. Since the meeting, we have gathered specific data about the tails to delivei in 
IBC stock during 2009. This data shows that during the height of the short trading in IBC stock 
during March through May of2009, the fails to deliver were qe. We believe this data reflects 
that Rule 204 is not adequately curbing the ·abuses ofshort traders and that additional action by 
the Commission is necessary. 

In response to the potentially negative market impact of fails to deliver, the Commission 
first adopted Rule 204T in Octobe1: 2008 and then after.noting the significant downward trend in 
fails to deliver since the adoption of the temporary rule, the CoDQnission adopted final Rule 204 
effective as of July 31, 2009. In Release Numb~ 34-60388 regarding the ad(tption of the final 
mle, the Commission re.ferenced p:eliminary data that show that fiWs to deliver under the 
temporary Rule 204 declined 56.6% from 1.1 billion to 478 million (which we note is still a very 
large number.) 

The me data show that fails to deliver under the temporaa Rule were huge. Please sec 
the attached two documents detailing fails to deliver-in: lBC stock during 2009. The first chart 
.sets forth every share that failed to deliver during 'the calendar year, aaanged by date, and the 
closing price for each day is detailed "in the right column of the chart. The second is a graph 
illustrating the trading activity in me for the 2009 calendar year in gray with the respective fails 
to deliver overlaid in orange .. 

P.O.'DRAWER 1369, LAREDO, TEXAS 78042-1359 (956) m.7811 
mc-eo11-01 . I 
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me has spent the last year with a team of profes~nals in educating, investigating and 
taking action to prevent wh~t appea.rs to be manipulative short selling in IBC stock IBC has met 
w.i1h representatives of the Commissi~ American Bankers Association, FINRA, Nasdaq and 
several members of Congress, and submitte.d a twenty-two page comment letter dated June 9, 
2009 on.reinstating the uptick rule and a supplemental comment letter da~ June 17, 2009 to tell 
IBC's story. I also personally attended the Commissi~'s Securities Lending and Short Sale 
Roundtable on September 30, 2009. IBC's story exemplifies the negative effect short sellers 
have on fimmc.hd infrtitutions and for this reason IBC has continuously asked the government to 
vigorously enforce current short selling rules and to adopt further regulations to curb the abuses 
of short sellers. The abuses of short sellers. can cause the sudden and irrational decline in the 
prices ofequity securities and the deteriora.tion in investor·confictence in our financial markets. 

Specifically, we continue to strongly urge the Commission to (1) reinstate the uptick rule 
based on the national best bid; (2) institute a ''pre-borrow'9. req~ for short sale 
transactions; (3) adopt disclosure rules for short sellers which mirror those obligations for long 
positions; and (4) take other appropriate measures to curb the abuses by short sellers. It is our 
understanding that with respect to such proposed actio~ it is currently the intention of the 
Commission to merely ~lish a circuit breaker that will go into effect when a stock is down 
10% or more and that will then allow shorting only at a price higher than the ~t bid. Ih.@ 
Commission's proposal is inadequate and· will·not effectively curb the abuses ofshort sellers. In 
fkct, based on the attached IBC stock price data it appears that the circuit breaker would have 
only been triggered twice during 2009 and neither ofthose instances would.have occurred during 
the period when me was experiencing the largest amount offails to deliver. 

I continue to strongly urge the. Commission to adopt regoJ,atory reform and to take other 
appropriate measures to effectively pl'eclude abusive short seller behavior. 

DeDnis N"ixon 
President, ChiefExecutive Officer and Chaftman 
International Bancshares Corporation 

http:fimmc.hd
http:appea.rs
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cc: 	 The Honorable Kay Bailey Hutchison 
United States Senate 
284 R1issell Senate Office Building 
Washington, DC 20510-4302 

The Honorable John Comyn 

United States Senate 

S17 Hart SeJ;late Office Building 

Washington, DC 20510-4304 


The Honorable Ted Kaufinan 

United States ~e.nate . 

383 R.usscll Senate Office Building 

Washington, DC 20510-0801 


The Honorable Henry Cuellar 

United States House ofRepresentatives 

336 ~1'.House Office Building 

Washington, DC 20515-4328 


The Honorable Steny Hoyer 

United States House ofRcpi:esentatives 

1705 Lons.worth House Office B~ding 

Washington, DC 20515-2005 


The Honorable Luis Gutierrez 

United States House·ofRepresentatives 

2266 Rayburn BuildiQg 

Washingto~Dc.2os1s 

The Honorable.Paul Kanjorski 

United States House ofRepresentl;l.tives 

2188 Raybum HoU$e Office Building 

Washington, DC 20S15-3811 


Sarah A. Miller 

Senior Vice President 
 . I 
American Bankers Asso~on 

1120 Connecticut Ave., NW 

Washington, DC ·20036 
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FEBRUARY 8, 2010 LETTER TO THE SEC 




IBC 

International Bancshares 


Corporation 


February 8, 2010 	 i::: 
(. '\ 	 ~ 
~:· 	 ir:;:::::t --') 	 -n ;.o
~no 
!.'l::= 	 g rn 
-:) J:I"' C?The Honorable Mary L. Schapiro, Chair.man 	 o...,,.::;:c:1 --l rn 

The Honorable Kathleen L. Casey, Commissioner 	 63. :2. .. ..,The Honorable Blisse B. Walter, Commissioner 	 -0 
~~ 	:J'. 
('"") ..The Honorable Luis A Aguilar, Commissioner 	 ..,,V> s:- b..

The Honorable Troy A Paredes, Commissioner c ,......, 
United States Securities and Exchange Commission :; Cl' 

l 00 F. Street, NE -f 

Washington, D.C. 20549-0609 

Re: 	 Letter to Staffofthe Division ofTrading and Markets to supplement information 
presented at meeting held onNovember 3, 2009 to discuss short selling abuses 

Dear Chairman and Commissioners: 

Please find enclosed herewith for your information a copy ofa letter dated February l, 2010 that I 
provided to members ofthe staffofthe Division ofTrading and Markets. It supplements the info.rmation I 
presented at a meeting with them held on November 3, 2009. The meeting was organized by the 
American Bankers Association and attended by a number offinancial institutions to discuss the abuses of 
short traders and the negative impact of such trading on financial institutions. I am the Presid~ CEO 
and Chairman of the Board of International Bancshares Corporation {"lBC"), which is a publicly-traded 
$11.4 billion multi-bank financial holding company headquartered in Laredo, Tex.as. I also personally 
attended the Commission's Securities Lending and Short Sale Round.table on September 30, 2009. 

It is our understanding that it is currently the intention of the Commission to establish a circuit 
breaker that will go into effect When astock price is down 10% or more and that will then allow shorting 
only at a price higher than the best bid. We strongly believe the proposed action is inademmte. For this 
reason we provided staff with the supplemental informational regarding IBC's experience with fails to 
deliver. The IBC data illustrates that Rule 204 is not adequately curbing the abuses of short traders and 
that regulatory measures beyond the proposed circuit breaker are necessary. 

We appreciate your commitment and the related time and efforts spent by the staffofthe Division 
ofTrading and Markets to curb abusive short selling activities. 

2864669.2 

P.O. DRAWER 1359, LAREDO, TEXAS 78042-1359 (956) 722-7611 
IBC-8011-01 
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September 22, 2009 Letter to SEC 




September 22, 2009 

The Honorable Mary L. Schapiro, Chairman 
The Honorable Kathleen L. Casey, Commissioner 
The Honorable Blisse B. Walter, Commissioner 
The Honorable Luis A. Aguilar, Commissioner 
The Honorable Troy A. Paredes, Commissioner 
United States Securities and Exchange Commission 
100 F. Street, NE 
Washington, D.C. 20549-0609 

Re: Securities and Exchange Commission Securities Lending and Short Sale Roundtable, File 
Number 4-590. 

Dear Chairman and Commissioners: 

International Bancshares Corporation ("IBC') (Nasdaq: IBOC) is a well capitalized 
$11.4 billion multi-bank financial holding company headquartered in Laredo, Texas, with more 
than 280 facilities and more than 440 ATMs serving 104 communities in Texas and Oklahoma. 
Dennis Nixon, President, Chief Executive Officer and Chairman of the Board of IBC1 has been 
selected to participate on the Securities and Exchange Commission's (the "Commission") 
Securities Lending and Short Sale Roundtable (the "Roundtable) panel discussing the 
implementation of a pre-borrowing or hard locate rule. This letter is a supplement to Mr. 
Nixon's opening remarks and serves as IBC's written statement. In short, IBC firmly believes 
that short traders should be required to pre-borrow shares before engaging in a short trade and 
should have parallel disclosure obligations to long traders. 

This year IBC has been (i) ranked the number one Hispanic-owned financial institution 
by the Hispanic Business Magazine for the fourth consecutive year, (ii) ranked 11th by the ABA 
Banking Journal's 2009 rankings of Banking's Top Performers, (iii) ranked 18th on Bank 
Director Magazine's Bank Performance Scorecard of Top 150 Banks and Thrifts in the United 
States, and (iv) selected as a participant on the FDIC's community bank advisory committee. 
While IBC's banking operations have not been immune from the effects of the economic 
downturn, it has been one of the best performers among its peers, experiencing a record of over 
136 consecutive quarters of continuous profitability. Having experienced economic downturns 
in the past in Texas, such as the 1980 oil bust, IBC expected an impact to its stock price given 
the financial crisis. However, no one expected that short sellers would be able to severely detach 
IBC's fundamental value from its trading price. 

IBC has spent the last six months with a team of professionals in educating, investigating 
and taking action to prevent what appears to be manipulative short selling in IBC stock. IBC has 
met personally with the Commission, ABA, FINRA, the Nasdaq and several members of 
Congress to explain the negative effect short sellers can have on financial institutions. 
Additionally, IBC submitted a twenty-two page comment letter dated June 9, 2009 (attached 

1 Mr. Nixon's biography is attached hereto as Exhibit A. 



hereto as Exhibit B) on reinstating the uptick rule which called for the Commission to (1) 
vigorously enforce current short selling rules; (2) institute a "pre-borrow" requirement for short 
sale transactions; (3) promulgate disclosure rules for short sellers which mirror those obligations 
for long positions; ( 4) investigate the impact of the market maker exemption from the "locate" 
rule exemption under Regulation SHO in connection with the potential abuse of the 
clearing/settlement process creating naked short positions; and (5) promulgate rules which would 
require brokers to allocate lent stocks to specific margin account holders and disclose to the 
margin account holder of a loss of voting for those shares. In a supplemental comment letter 
dated June 17, 2009 (attached hereto as Exhibit C), IBC urged the Commission to promulgate 
rules to address the lack of reporting and transparency in which short sellers operate. IBC has 
also submitted letters to bank regulators requesting their investigation into how short sellers may 
be violating certain bank regulatory laws. All of these efforts have involved substantial expense 
of both time and money to better protect IBC's shareholders, depositors and the communities it 
serves. 

Since the beginning of the year, IBC's short volume has increased to a high of over 11 
million shares, an increase of 891 %. At its peak, short sellers represented over 21 % of IBC's 
generally accepted float, and drove IBC's stock price from over $24, to a low of $6.55 in a 
matter of months. Coincidentally, on the same day IBC's stock price reached its all-time low, a 
negative analyst report/blog posting was issued by a well-known short seller encouraging other 
short sellers to short IBC. That trading day was IBC's all-time second largest day of trading 
volume. Ironically, that same day IBC saw more buyers for its common stock than sellers, but 
its stock price still dropped to $6.55. Subsequently, another blog was posted, again, 
coincidentally, on IBC's third all-time largest trading volume day. As if two coincidences were 
not enough, Nasdaq has since informed IBC that it appears that a group of short sellers curiously 
took their positions in IBC shortly before the first blog entry and have remained there since, 
which is an abnormally long time. Attached as Exhibit D and E are two charts which show the 
dramatic impact the short sellers have had on IBC. 

IBC believes short sellers provide little value to the market outside of legitimate market 
making activities. The current rules allow for naked shorting of a stock within a three day 
window, but only classify the trade as "naked" once there is a failure to deliver. IBC believes a 
true "naked" short position is created when a short seller sells a stock without first borrowing the 
security. IBC has yet to be convinced why the current three-day delivery time should be 
allowed. IBC believes the Commission should modify Regulation SHO, Rule 203 and Rule 204T to 
require that all short sales be "pre-borrowed." 

Regulation SHO, Rule 203, requires that short sellers either (i) have borrowed (''pre
borrowed'') or entered into a bona fide arrangement to borrow the security, or (ii) have reasonable 
grounds to believe the security can be borrowed before the settlement date. The Commission has 
defined a "naked" short sale to mean when a security is not delivered on settlement date.2 However, 
IBC believes a true "naked" short position is created when a short seller sells a stock without first 
borrowing the security. The current rules allow for a true naked short if a seller can conjure up 
"reasonable grounds" for not pre-borrowing the stock. By documenting a "reasonable ground," the 

2 See also Robert Brooks and Clay M. Moffett, The Naked Truth: Examining Prevailing Practices in Short Sales and 
the Resultant Voter Disenfranchisement, THE JOURNAL OF TRADING, 46, 4 7 (2008). 



short seller is allowed to have a naked short for three days. The Commission does not consider these 
short-term naked shorts a problem until the fourth day, if the stock is not delivered. On the fourth 
day, the Commission equates a failure to deliver to the creation of a "naked" short position. 

IBC believes that the three day location window provides a loophole for manipulative short 
selling activity. For three days, a true naked short sale goes undetected and the short seller has a 
window in which they can add extra downward momentum on a stock, because without being forced 
to borrow the shares first, traders can short a limitless amount of stock. Additionally, pre-borrowing 
eliminates the probability that a stock lender will lend out the same shares to several different 
traders.3 While the current rules reduce the timeframe for short sellers to engage in manipulative 
strategies before being identified, IBC still believes that manipulative strategies, used prior to the 
more stringent rules, can still take place, albeit now in a shorter timeframe. 

Furthermore, IBC believes that the current three day window allows for related third parties 
to "cycle" their short interest positions within the window and prevent a failure to deliver on the 
fourth day. This means that the reports on failure to delivers could be understated and large naked 
short positions may still exist. IBC's stock has seen a significant rise in the trading volume of its 
common stock. Since January 29, 2009, IBC's trading volume has been abnormally high. IBC was 
listed in the S&P Midcap 400 on February 2, 2009, but this volume has remained higher for an 
abnormally longer period of time than what firms typically experience upon being listed.4 Since the 
beginning of the year, IBC's short interest has grown 860% to over 21% of IBC's recognized float. 
Exhibit C shows the dramatic shift in IBC's volume and short interest trend. IBC believes that this 
increase in volume may represent evidence of the "cycling" of short positions between related 
parties, and IBC is advocating greater transparency into short sellers and their interests so that the 
market can identify whether sudden volume changes are based on market fundamentals or short 
seller manipulation. 

Lastly, IBC sees no need for any window to locate shares given the significant impact of 
technology on the market, such as the dematerialization of stock certificates. Since certificates are 
moved electronically instead ofphysically, short sellers are able to locate shares immediately prior to 
engaging in a short position. While there may be an opportunity cost associated with searching for 
the security, that cost is likely small. Thus, a pre-borrowing requirement will not reduce efficiencies 
in the market. IBC does, however, recognize that there should be an exception for market makers, 
but only with clear guidance on legitimate market making activities provided by the Commission. 
IBC asks that the Commission re-examine the three day window under Rule 203 and 204T, and 
promulgate a "pre-borrowing" requirement for all short sales. 

3 See Liz Moyer, Curbing Short-Selling Abuse, FORBES (July 15, 2008). 

4 This observation was made by an official at NASDAQ, Frank Hatheway, Senior Vice President and Chief 

Economist on May 27, 2009. 
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DENNIS NIXON BIOGRAPHY 




Dennis E. Nixon 
President & CEO, International Bank of Commerce - Laredo, Texas 
Chairman, International Bancshares Corporation 

As the principal archi tect behind the unprecedented growth oflntemational Bancshares Corporation and International Bank ofCommerce, 
Dennis E. Nixon is widely recognized as one of the nation's leading ban.king authorit ies and executives. Since joining TBC in 1975, 
Nixon has been instrnmental in International Bancshares Corporation's ranking as the largest minority-owned bank organization in the 
continental United States. Nixon's knowledge in all areas of banking was pivotal in the development of IBC's extensive acquisition 
and expansion effor1s. The LBC fami ly of banks has assets of S 11 .4 bill ion with 280 fu ll-service branches, and more than 440 ATMs, 
throughout I04 communi ties in Texas and Oklahoma. 

IBC's strategic development designed by Nixon and his leadership team is best summed up in the company's credo, "We Do More." The 
bank's outstanding growth and consistent performance with Nixon at the helm is what sets it apart from other institutions. An example 
of lBC's growth is the 7-day full service in-store banking facilities at grocery stores such as H-E-B ., Wal-Mart, Kroger, Randall 's and 
shopping malls. Nixon's vision is to expand by providing the convenience of banking where people shop. 

Internationally, Nixon was instrnmental in the passage of the North American Free Trade Agreement. In May of 2008, IBC was recognized 
with the United States-Mexico Chamber of Commerce's Good Neighbor Award for the bank's contribution to the passage ofNAFTA, 
on its 15th anniversary. Nixon has also been actively involved in its financial development, which has occurred between the U.S. and 
Mexico. 

Nixon's approach to banking, in which all customers large and small are cherished, is that which he describes as "local." This unorthodox 
business environment has been achieved through years of building outstanding rapport with the communities IBC serves. This is clearly 
visible as he is avidly involved in the community and gives of his time willingly. Nixon promotes generosity and volunteerism from his 
employees by encouraging them to participate in charitable events. Through his selfless example, almost 70 percent of lBC employees 
participate in civic activities with various non-profit organizations. This commitment resulted in IBC receiving the Governor's Volunteer 
Award for the State ofTexas. 

For his outstanding generosity, United Way honored Nixon with its acclaimed Platinum Corazon Award. His myriad ofcivic involvements, 
awards and recognitions have been on a national and international level. Other recognitions include the Junior Achievement Business 
Hall of Fame Award, the Paul Harris Fellow Award given by Rotary International for outstanding community service, and the Eleanor 
Roosevelt Humanities Award given by the State of Israel for outstanding services to humanity. Jn 2006, Dennis Nixon was inducted into 
the prestigious Texas Business Hall of Fame. In 2007, he was elected to serve on the board of directors of the United States Chamber of 
Commerce, and in 2008 he received the International Citizen Award from the World Affairs Counc il of San Antonio. Recently, he was 
selected to be the recipient of the Mr. South Texas 20 I 0 honor by the Washington's Bi rthday Celebration Association. 

Other civic activities that Nixon part icipates in include the American Heart Association, the American Cancer Society, the Boys and Girls 
Club of Laredo, United Way of Laredo and other similar organizations to improve the health and quality of life for citizens of Laredo and 
South Texas. Nixon is Past President of the Laredo Chamber of Commerce as well as the Laredo Development Foundation. He is also a 
founding member of the Association of South Texas Communities and the Alliance for Security and Trade, bipartisan organizations for 
the betterment of South Texas. Nixon currently serves on the Board of Visitors ofM.D. Anderson Cancer Center in Houston, TX. 

Nixon is a graduate of the University of Texas. He is married to Elma "Ba vi" H. Nixon, and has three children: Denise Nixon Bunk, 
Jonathan A. Nixon and Kristina E. Nixon Netzer; and four grandchildren, Samantha Rose Bunk, Charles Davis Bunk, Jonathan Dennis 
Nixon, and Sebastian Rolf Nixon. 

P.O. Drawer 1359 Laredo, TX 78042-1359 956/722-76 11 Telex 703-735 Fax 956/726-6635 

Member FDIC/International Bancshares Corporation 
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I 
International Bancshares 

.Corporation 

June 9, 2009 

The Honorable Mary L. Schapiro, Chairman 
The Honorable Kathleen L. Casey, Commissioner 
The Honorable Elisse B. Walter, Commissioner 
The Honorable Luis A. Aguilar, Commissioner 
The Honorable Troy A. Paredes, Commissioner 
United States Securities and Exchange Commission 
100 F. Street, NE 
Washington, D.C. 20549-0609 

Re: Securities and Exchange Commission Release No. 34-59748; File No. 87-08-09 (the 
"ProposedSHO Amendment~') 

Dear Chainnan and Commissioners: 

Ititernational Bancshares Corporation ("/BC'), 1 respectfully submits this letter (the "Letter") ill 
response to the above release.2 IBC·fully supports the Commission's proposed rule to amend 
Regulation SHO under the Exchange Act of 1934 (the "Exchange Act') to adopt a modified 
uptick rule based on the National -Best Bid, and adopt a circuit breaker rule that would halt any 
increases in short positions in a particular security that suffers a ten percent {10%) intraday 
decline. In addition-to the Comssion's call for comments on reinstating an uptick rule and 
creating circuit breakers, IBC also respectfully asks the Commission to: (1) vigoronsly enforce 
the current short selling rules; (2) institute a ''pre-borrow'' requirement for short sale transactions, 
or at the very least, make Rule 204T permanent; (3) promulgate disclosure rules for short sellers 
which mirror those obligations for long positions, (4) investigate the impact of the market maker· 
exemption from the "locate" rule exemption under Regulation SHO in connection with the 
potential abuse of the clearing/settlement process creating naked short positions, arid (5) 
promulgate rules which would require .brokers to allocate lent stocks to specific margin account 
holders and disclose to the margin account holder ofa loss ofvoting for those shares. 

INTRODUCTION 

In July 2007, the Commission eliminated Rule lOa-1 under the Exchange Act (the "Uptick 
Rule").3 The elimination of the Uptick Rule came after a pilot program, temporarily suspending 
the Uptick Rule for certain securities (the "Pilot Program").4 The Pilot Program allowed the 

1 (NASDAQ: IBOC) is a $12.4 billion multi-bank :financial holding company headquartered in Laredo, Texas, with 
over 265 facilities and over 420 ATMs serving more than 101 communities in Texas and Oklahoma.
2 .

Exchange Act Release No. 34-59748 (April 8, 2009). · 
3 Exchange Act Release No. 34-55970 (June 28, .2007) ("Uptick Elimination Release"). 4 . . 

Exchange Act Release No. 50104 (July 2.8. 2004). . 
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Comrrrission's. Office of Economic Analysis ("OEA") to gather and examine market and trading 
data from May 2, 2005 to August 6, 2007.5 Additionally, several academics released studies · 
analyzing the data from the Pilot Program and its impact on the markets.6 The authors of these 
reports were invited by the Commission to participate in a public roundtable on the Pilot 
Program (the "Pilot Roundtahle"). 7 Based on the aforementioned reports, and the Pilot 
Roundtable, the Commission eliminated the Uptick Rule. 8 

Since the Uptick Rule's elimination, the market has experienced extreme volatility and steep 
price declines in certain financial stocks, including IBC, all significantly due in part to the 
actions of short sellers. One trader noted that the removal of the Uptick Rule was "an 
aphrodisiac for volatility."9 The actions of these short sellers have eroded investor confidence, 
put market fundamentals out of balance and have disrupted the integrity and stability of our 
financial system. This has prompted investors to request that the Commission reinstate the 
Uptick Rule, including issuers, academics and members of Congress, .culminating in over 4,000 
requests received by the Commission's Office oflnvestor Education and Advocacy. 

On April 8, 2009, the Commission had an open meeting to discuss whether to propose reinstating 
the Uptick Rule, or some version thereof In a unanimous decision, the Commission voted to 
release the Proposed SHO Amendments and seek public comment on whether short sale price 
restrictions, circuit breaker restrictions or some combination thereof should be imposed. 

DISCUSSION 

-IBC believes that short sellers provide no benefit to the marketplace and in fact create a Las 
Vegas style gambling environment. Therefore, short sales should be prohibited in their entirety,· 
except for certain "'bona fide market making activities" by market makers pursuant to specific 
guidance promulgated by the Commission. However, recognizing that the Commission has long 
held the view that short selling provides the market with important benefits, 10 IBC strongly 
supports the Commission's proposal to institute a form of the Uptick Rule. 

IBC is a well capitalized $12.4 billion multi-bank financial holding company headquartered in 
Laredo, Texas, with over 265 facilities and over 420 ATMs serving more than 101 communities 
in Texas and Oklahoma; On December 23, 2008, IBC took TARP funds at the federal 
government's request. IBC chose to participate in the Troubled Asset Relief Program ("TARP'),· 
through the Capital Purchase Program ("CPP'), even though IBC was well capitalized. Since the 

5 Office of Economic Analysis, Securities and Exchange Commission, Economic Analysis of the Short Sale Price 

Restrictions under Regulation SHO Pilot, (September 14, 2006). . · 

6 See, KarlDiether, Kuan Hui Lee and·IngridM. Wemer, Its SHO Time! Short-Sale Price-Tests and Market Quality, 

June 20, 2006; Gordon J. Alexander and Mark A. Peterson, (How) Do Price Tests Affect Short Selling?, May 23, 

2006; J. Julie Wu, UptickRule, Short Se1ling andPriCe Efficiency, August 14, 2006. . . 

7 For a transcript of the Pilot Roundtable, see Securities and Exchange Com.mission, Roundtable on the Regulation 

SHO Pilot, September 15, 2006 (amended September 29, 2006). 

8 See Uptick Elimfuation Release. 

9 Aaron Lucchetti and Peter A. McKay, Rule Change Ticks OffSome Traders, THEWALL STREET JOURNAL (August 

14, 2007). 

10 See .id. at 9 (noting that the Commission believes that short selling adds market liquidity and pncing efficiency). 
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CPP was designed to only be offered to sound financial institutions with solid regulatory ratings. 
'and was encouraged by the bank regulators and the US. Department of the Treasury (the 
'"Treasury"), IBC deemed it prudent to participate and issued $216 million of preforred stock to 
the Treasury. Since that time, IBC has experienced an artificial disconnect between IBC's stock 
price and market fundamentals, due in significant part to speculative short sellers. 

IBC has experienced "economically significant" harm since the elimination of the Uptick Rule. 
IBC saw a 188% increase in short interest from February 13, 2009 to March 31, 2009, resulting 
in a stock price decline of 54.31 % during that time. Total"short interest in IBC exceeded 20% of 
IBC's recognized float at the March 31, 2009 report date, and has remained above 20% since the 
March 31st report. 11 During this time, the overall stock market experienced a 10.8% increase in· 
short interest on the NYSE, a 4.4% increase over the same period on the NASDAQ, 12 and the 
financial sector, as represented by the S&P 500 Financial Sector Index,. experienced a 4.65% 
stock price decline. . 

On March 23, 2009, IBC was the victim of a misleading short seller's analyst report,13 which 
was used to negatively impact IBC' s stock price and encouraged other short sellers to short sell 
IBC stock. On that same day, IBC saw more buyers for its common stock than sellers; however; 
its stock price dropped 12.58% to $6.55, its 52-week low. If IBC's shares were not being 
manipulated via short sellers, normal supply and demand principles would have dictated a 
higher, rather than lower, stock price. A second misleading report by the same analyst was 
published on April 30, 2009.14 Suspiciously, IBC experienced its second and third highest day of 
trading volume of all-time on the days the two misleading reports were issued. The only higher 
trading volume day was the date in which institutional buyers purchased shares ahead of IBC' s 
listing in the S&P Midcap 400 Index. All ofthese actions, which have served to artificially drive 
down the stock price of IBC, have led to long term investors and depositors questioning the 
financial stability of IBC. NASDAQ assisted. IBC in reporting the misleading short trader 
reports to FINRA and an investigation is pending. IBC currently has very minimal legitimate 
analyst coverage, and IBC believes this lack of coverage combined with its relatively smaller 
market Cap and smaller number of shares outstanding make it a prime target for manipulative 
short selling strategies, such as the misleading March 23rd and April 30th short seller analyst 
reports. 

IBC's recent stock price volatility does not reflect the market fundamentals underlying IBC's 
business. In February 2009, the Bank Director Magazine ranked IBC 18th iri its Bank 
Performance Scorecard ofTop 150 Banks and Thrifts in the United States. In 2008, the Hispanic 
Business Magazine recognized IBC as the number one Hispanic-owned financial institution in 
the country. Standard & Poor's rated IBC in the 94th percentile in its Investability Quotient · 

11 As reported on www.nasdaq.com (last visited May 27, 20()9). 
12 March 24, 2009 Reuter's article, "Short Stocks: Bets Build Against Banks, Tech." 
13 See Citron Research, Citron examines International Bancshares (NASDAQ:IBOC), March 23, 2009, available at 
http://www.citronresearch.com/index.php/2009/03/?3/ (last visited June 4, 2009). 
14 See Citron Research, !BOC, Either The Best Operated Bank In America,. or a Bank with Something To Hide..you 
decide, April 30, 2009, available at http://www.citromesearch.com/index.php/2009/04/30/ (last visited June 4, 

·2009). . . 

http://www.citromesearch.com/index.php/2009/04/30
http://www.citronresearch.com/index.php/2009/03/?3
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Percentile on March 28, 2009; which describes how good a company's medium to long-term 
return potential is relative to the entire S&P. However, this same report noted that IBC's 
technical evaluation was bearish, ranking 6 out of 100 (100 indicates a bullish indicator). This 
report exemplifies that the stock trading price of the company was disconnected from IBC's 
fundamental value. IBC believes this disconnect was due in significant part to speculative short 
sellers. 

Historically, IBC has had an ongoing stock repurchase program. IBC was required to terminate 
the stock repurcb:ase program in connection with participating in TARP. IBC believes the 
inability to repurchase its common stock made it more vulnerable to the short traders' efforts to 
drive duwn the stockprice. 

On March 27, 2009, IBC sought consent :from the Treasury to use some or all of its regular 
dividend funds to repurchase common stock. In the consent request, IBC explained how its 
stock price had fallen precipitously in connection with the steep rise in short-interest trading 
since IBC became a TARP participant. IBC further explained that the depressed stock price 
greatly impaired IBC's capital raising ability, created reputational damage and had other untold 
collateral consequences. IBC is the largest Hispanic bank in the continental United States and 
the damage to IBC's stock price has harmed the minority employees, customers, shareholders 
and communities that IBC serves. On April 7, 2009, the Treasury consented to IBC's request. 
Although the ability to repurchase some of its common stock should help IBC defend itself 
against the short sellers, IBC is now fully aware of the devastating effect that unrestrained short 
sellers can have on a company. me firmly believes there should be more reporting and 
restraints with respect to short sellers as it is impossible to even determine who is short selling. 

As of May 15, 2009, IBC's short volume had increased over 860% to 11,311,974 total shares 
shorted from the beginning of the year, at which time JBC had a total of 1,177,937 shares short. 
This short interest now represents 21% of IBC's recognized float and has driven IBC's stock 
price from a 52-weekhigh of $35.80 prior to taking TARP funds, to a 52-week low of $6.55 in 
March 2009. IBC believes its actual float amounts are much lower than those reflected in the 
recognized float, such that the percent of short interest is even greater, based on the amount of 
shares of IBC that are traded. IBC believes that its tnie "float," the amount of shares that are 
able to be shorted,· is less than 30 million shares, making the true short interest closer to 37%. 
IBC notes that it was included in the S&P Midcap 400 Index as of February 2, 2009, and while 
the listing may have played a role in the increase of short interest in IBC, NASDAQ has 
indicated that IBC'ssustained increase in volume since the listing is abnormal. 15 

All of this market data evidences that short sellers have negatively impacted JBC's share price. 
The damage that irrational, sudden and excessive fluctuations of securities prices can create is 
more severe with respect to financial institutions. Unfounded rumors made for the purpose of 
driving down financial institutions' share prices can create an ill-founded concern regarding the 
financial stability ofthe :financial institution. Jt is important to note that damage to confidence in 
the financial sector presents a systemic risk to the economy. The Commission noted in the 

15 Per conversation with Frank Hatheway, Senior Vice President and ChiefEconomist on May 27, 2009. 

http:abnormal.15
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Proposed SHO Amendments, that "[s]uch rapid and steep price declines can give rise- to 
questions about the underlying financial condition of an institution, which in tum can erode 
confidence even without an underlying financial basis.''16 IBC's battle with short sellers 
exemplifies the Commission's concern. As more and more companies lose analyst coverage, 
short sellers will have the ability to manipulate stock prices much easier, due to a lack of 
independent information to offset any manipulative reports used. 17 The ability for a short seller 
to issue a negative report and spread it like wildfire over the internet is devastating. Under the 
current rules, companies do not have the ability to protect themselves from this sort of attack. 

In addition, the Commission's own actions have indicated that it believes short selling poses a 
serious risk. In July 2008, the Commission issued an emergency order to impose borrowing and 
delivery requirements on short sales of equity securities of financial institutions.18 This initial 
emergency order had little effect on the Commission's concern that short sellers were having a 
negative impact on financial institutions.19 Even with the July short sale restrictions, Lehman 
Brothers saw its stock price plummet fifty-two percent (52%) on September-9, 2008, and another 
forty-two percent (42%) on September 11, 2008. This decline was partly due to exposure to the 
subprime crisis, but was exacerbated by false rumors and short sellers. Lehman Brothers 
exemplifies how short sellers can cause counterparties and investors to lose confidence in a 
financial instituti<?n, which in turn can lead to a systemic risk to the entire :financial system. The 
Commission recognized this risk and on September · 18, 2008, the Commission issued another 
emergency order prohibiting short selling in the publicly traded securities of certain financial 
institutions and other securities (the "Short Sale Ban"), including IBC.20 

The combination of the Commission's heightened concerns regarding financial institutions and 
actions regarding short sellers and the negative impact short sellers have had on IBC, outweighs 
all of the "economically insignificant" conclusions that the Commission relied on to eliminate 
the Uptick Rule originally. Therefore, IBC strongly urges the Commission to adopt a modified 
uptick rule based on the National Best Bid, which should apply at all times, and a circuit breaker 
which would halt any increase of a short position upon a ten percent (10%) intraday decline ofan 
issuer's stock price. In addition, IBC strongly urges the Commission to (1) vigorously enforce 
the current short selling rules; (2) institute a "pre-borrow" requirement for short sale transactions, 
or at the very least, make Rule 204T permanent; (3) promulgate disclosure rules for short sellers 
which mirror those_ obligations for long positions, ( 4) investigate the impact of the market maker 
exemption from the "locate" rule exemption under Regulation SHO in connection with the 
potential abuse of the clearing/settlement process creating naked short positions, and (5) 
promulgate rules which would require brokers to allocate lent stocks to specific margin account 
holders and disclose to the margin account holder of a loss ofvoting for those shares. 

16 See Proposed SHO Amendments at 22 (citing Exchange Act Release No. 34-58166 (July 15, 2008) {"Short Sale 
Emergency Ban Order"), and Exchange Act Release No. 34-58752 (Sept. 17, 2008)). 
17 See Jeff D. Opdyke and Annelena Lobb, MIA Analysts Give Companies ·worries, THE WALL STREET JOURNAL 
(May 26, 2009) (noting that layoffs, attrition~ retirement or brokerage fmns moving analysts around is leading to 

. more companies losing analyst coverage). 
18 See Short Sale Emergency Ban Order. 
19 See Proposed SHO Amendments, at 21. 
20 See Exchange Act Release No. 58592 (September 18, 2008).. 

http:institutions.19
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1. The Commission should engage in more aggressive enforcement of short selling 
regulations to root out and prosecute manipulative short selling activities. · 

The U.S. Office of Inspector General ("OJG') released a report that showed the Commission's 
enforcement of short seller rules was inadequate, under the previous administration:.21 The OIG 
noted that no procedures were in place at the Commission's Division of Enforcement to identify, 
address and effectively respond to manipulative short selling:22 'Regulation SHO has recently 
been amended to tighten delivery requirements for shares that are shorted; however, these 
amendments are effective only to the extent they are enforced. The Commission, under the 
current administration, did not concur with the OIG's recommendatioris.23 IBC believes that the 
OIG's recommendations are critical to enforcing short seller rules. For example, IBC believes 
that the Commission should develop procedures to triage naked and manipulative short selling 
complaints.24 Rumor mongering, short and distort schemes, and abusive naked short selling 
present a systemic risk to the market when they are used against financial institutions. IBC urges 
the Commission to adopt written triage policies which put complaints against financial 
institutions through a more stringent review process. 

The Commission has taken steps to curb short selling by tightening rules on short sellers. 
However, for those rules to be effective, they must be immediately and aggressively enforced._ . 
Therefore, IBC urges the Commission to adopt procedures to effectively enforce Regulation 
SHO, and to also adopt IBC's recommendations discussed belOw to create additional restrictions 
on short sellers and potentially manipulative short seller strategies. 

2. The Commission should modify Regulation SHO. Rule 203 and Rule 204T to 
require all short sales be "pre-borrowed." 

Reglilation SHO, Rule 203, requires that short sellers either (i) have borrowed (''pre-borrowed'') 
or entered into a bona fide arrangement to borrow the security, or (ii) have reasonable grounds to 
believe the security can be borrowed before the settlement date. As discussed below in greater 
detail, the Commission has defined a "naked" short sale to mean when a security is not delivered 
on settlement date.25 However, IBC believes a true "naked" short position is created when a 
short seller sells a stock without first borrowing the securitv. The current rules allow for a true 
naked short if a seller can conjure up "reasonable grounds" for not pre-borrowing the stock. By 
documenting a "reasonable ground," the· short seller is allowed to have a naked short for three 
days. The Commission does not consider these short-term naked shorts a problem until the 
fourth day~ if the stock is not delivered. On the fourth day, the Commission equates a failure to 
deliver to the creation of a "naked" short position. 

21 See Office of Inspector General, Office of Audits, Practices Related to Naked Short Selling Complaints and 

Referrals, March 18, 2009 (noting that between January 1, 2007 through June 1, 20& only 123 out of over 5,000 

short selling complaints were furt!ier investigated, but no enforcenient actions were ever brought). 

22 See id. at iii. 

23 See id. at 40. 

24 As was noted in the OIG's report, but was not agreed with the by Comillission, see id. at 38 and 40. 

25 See supra note 50 thorough 54, and accompanying text. 
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IBC believes that the three day location window provides a loophole for manipulative short 
selling activity. For three days, a naked short sale goes undetected and the short seller has a 
window in which they can add extra downward momentum on a. stock, because without being 
forced to borrow the shares first, traders can short a limitless amount of stock. Additionally, pre
borrowing eliminates the probability that a stock lender will lend out the same shares to several 
different traders.26 Whlle the current rules reduce the timeframe for short sellers to engage in 
manipulative strategies before being identified, IBC still believes that manipulative strategies, 
used prior to the more stringent rules, can still take place, albeit now in a shorter timeframe. 

Furthermore, IBC believes that the current three day window allows for related third parties to 
. "churn" their short interest positions within the window and prevent a failure to deliver on the 
fourth day. 1bis means that the reports on failure to delivers could be understated and large 
naked short positions may still exist. IBC's stock has seen a significant rise in the trading 
volume of its common stock Since January 29, 2009, IBC's trading volume has been 
abnormally high. IBC was listed in the S&P Midcap 400 on February 2, 2009, but this volume 
has remained higher or an abnormally longer period of time than what firms typically experience 
upon being listed.27 Since the beginning of the year, IBC's short interest has grown 860% to 
over 21% of IBC's recognized float. Exhibit A shows the dramatic shift in IBC's volume and 
short interest trend. While IBC does not have any proof; due to the lack of transparency into 
short sellers and their interests, IBC believes that this increase in volume may represent evidence 
of the "churning" of short positions. By moving a short position back and forth between two 
parties, a true naked short position could be created, yet never become a failure to deliver. 
Therefore, naked short sellers may exist within the current legal framework, but the current legal 
framework doesn't provide the protection it was intended to offer, due to this three day window. 

Lastly, IBC see.s no need for any window to locate shares given the significant impact of 
technology on the market, such as the dematerialization of stock certificates. Since certificates 
are moved electronically instead ofphysically, short sellers are able to locate shares immediately 
prior to engaging in a short position. While there may be an opportunity cost associated with 
searching for the security, that cost is likely small. Thus, a pre-borrowing requirement will not 
reduce efficiencies in the market. IBC does, however, recognize that there should be an 
exception for market makers, but only with clear guidance on legitimate market making activities 
provided by the Commission. Therefoi:e, IBC asks that the Commission re-examine the three 
day window under Rule 203 and 204T, and promulgate a "pre-bormwing" requirement for all 
short sales. 

3. The Commission should adopt regulations to require disclosure of short positions 
which mirror requirements for long positions. 

IBC argues that the Commission should consider amending Regulation SHO to require 
disclosure of short positions that mirror the disclosure for long positions. IBC asks the 

26 See Liz Moyer, Curbing Short-Selling Abuse, FORBES (July 15, 2008). _ 
27 As mentioned in note 15, this observation was made by an official at NASDAQ. 
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Commission to promulgate disclosure rules · which trigger reporting requirements mirroring 
· Exchange Act Section 13(d) for those with short economic interests in an equity security, either 
by (i) amending Exchange Act Rule 13d-3, or (ii) adding a similar provision in Regulation SHO. 
IBC notes derivative transactions should be disclosed as well, due to the high use of options and 
futures contracts to effectuate short economic interests outside of direct short and long positions 
in the underlying securities. 

Currently, short interests and derivative transactions are hidden from issuers and investors. 
Section 13(d) of the Exchange Act was promulgated to regulate the amount of information 
asymmetry in the marketplace. Sizeable economic interests in a company, be it a long economic 
position or short economic position, can affect the price of a stock and corporate control. 
Commentators have noted that short sellers are taking on activist roles in corporate governance 
and policy.28 If an activist held a significant long position, Section 13(d) would require certain 
disclosures to inform the other security holders, and thus, reduce information asymmetry in the 
marketplace. However, the current ·regulations allow a short seller activist with the same 
economic position to remain anonymous simply because they are short. The current regulatory 
scheme for the disclosure of long economic positions versus short economic positions is one
sided and has eroded the overall effectiveness of Section 13( d) by creating information 
asymmetry based on the type of economic position held .. 

Under the current rules, the short positions in IBC stock are bidden behind a veil of secrecy, 
unlike long economic positions. IBC's current short interest is over 21 % of IBC's recognized 
float, yet the current disclosure rules do not require any transparency by those short sellers. Per 
information provided from NASDAQ, a sizeable short -position was initiated in IBC the last two 
weeks of February 2009. During this timeframe, IBC's short interest doubled, but due to the 
current disclosure requirements, the holder of this position was not required to disclose anything 
to IBC and its investors. Furthermore, as noted earlier, IBC's second and third highest days of 
trading volume occurred on the same days as a misleading analyst report was released. The 
current rules allow short sellers, whether acting in concert or not, to remain · completely 
anonymous. Due to the one sided disclosure requirements, IBC and its investors do not know 
whether any short sellers hold sizeable short interests or their intentions; however, all holders 
know information for significant long positions. 

This information asymmetry leads to uncertainty for investors. Due to the fact that IBC is a 
financial institution, this information asymmetry could pose a systemic risk to IBC and other 
financial institutions experiencing similar short interest growth. Thus, IBC asks that the 
Commission adopt a disclosure provision under Section 13(d) or under Regulation SHO, for 
short economic positions, mirroring the disclosure requirements for long economic positions 
under Section 13(d). Disclosure rules for specific economic interests should be parallel for both 
long and short positions and should not only be limited to significant long interests. 

4. The Commission should adopt the Modified Uptick Rule based on the National Best 

. 	
28 Theodore N. Mirvis, Adam 0. Emmerich, and Adam M. Gogolak, Beneficial Ownership ofEquity Derivatives 
andShort PositioriS-A Modest Proposal to Bring the 13D Reporting System into.the 21st Century, Wachtell, Lipton, 
Rosen & Katz Memorandum (March 3, 2008). 
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Bid. 

IBC strongly supports the Commission's proposal to institute Proposed Rule 201(b)(l)f29 and 
Proposed Rule 201(a)(2),30 establishing a modified uptick rule based on the national best bid 
("Best Bid Uptick Rule"). The Commission's Proposed SHO Amendments called for empirical 
data regarding the costs and benefits of reinstating short sales price tests. IBC believes that the 
empirical data used by the Commission to eliminate the Uptick Rule was economically 
inconclusive, and that IBC's market data, as detailed above, shows conclusive evidence that a 
Best Bid Uptick Rule is needed to limit short term, speculative short sellers' ability to negatively 
impact stocks. 

A. The Uptick Rule was eliminated with no "economically sig;aificanf' results to 
indicate the Uptick Rule was beneficial or detrimental to the market. 

The reports discussed at the Pilot Roundtable, including the report by the OEA and other 
academic reports, concluded that the Uptick Rule was no longer necessary. However, this_ 
conclusion was based upon the absence of any economically significant positive or negative 
findings regarding the effect of the Uptick Rule. For example, the OEA found little empirical 
justification for maintaining the Uptick Rule for actively traded securities.31 Specifically, the 
OEA found that the Uptick Rule had (1) no impact on daily volatility, (2) limited impact ofprice 
distortion, and (3) no impact on market quality or liquidity of actively traded stockS.32 

Therefore, the OEA report not only found little justification for maintaining the Uptick Rule, but 
also found little justification for eliminating it Also, outside researchers looked at the data from 
the Pilot Program. These academics generally supported the removal of the Uptick Rule with 
mixed results, but the underlying results behind their conclusions were ultimately "economically 
inconclusive." 

Charles Jones, Professor of Finance at Columbia University, discussed his report at the Pilot 
Roundtable. Professor Jones looked at 1932 and the effect of the institution of the Uptick Rule 
on short sellers. He concluded that during this timeframe, liquidity improved while short interest 
declined. This appeared to support some sort of short seller restriction; however, Professor Jones 
noted that he could not extrapolate events from that timeframe to the current environment due to 
the drastically different market of the Great Depression. IBC argues that the current market 
environment represents a similar serious structural market change as that of the Great 
Depression; and therefore, is indicative of the positive impact of a short seller restriction can 
have during these structural changes. Professor Jones also concluded there was no change in 
volatility or volume, nor did it have a price impact upon the institution of the Uptick Rule 
originally. .· 

29 Proposed Rule 20l(b)(l) provides that "[a] trading center shall establish, maintain, and enforce written policies 

and procedures reasonably ~esigned to prevent the execution or display of a short sale order in a covered security at 

a down bid price." See Proposed SHO Amendments at 248. · 

36 Proposed Rule 20l(a)(2) defines "down-bid price" as "a price that is less than the current national best bid or, if 

the last differently priced national best bid was greater than the current national best bid, a price that is less than or 

equal to the current national best bid." Id. 

31 See id. at 13. 

32 See id. at14, nt. 38. 
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Professor Ingrid Werner, Professor of Finance at The Ohio State University also presented her 
report at the Pilot Rormdtable. Professor Ingrid looked at the actual Pilot Program to determine 
whether the Uptick Rule had a negative impact on the market. Professor Ingrid concluded that 
the Uptick Rule caused a decline in short sales and noted that the elimination may have had a 
small effect on liquidity. However, Professor Paul J. Irvine critiqued Professor Werner's report 
and noted that there was no- "economic significance" to any of Professor Werner's :findings. 
Furthermore, Professor Irvine noted that Professor Werner's report did not discuss what would 
have happened during unusual volatility. Thus, Professor Werner's report doesn't explain what 
benefit or detriment the Uptick Rule would have had in this current economic environment, 
which is characterized by extreme volatility. 

Lastly, Gordon J. Alexander, Professor of Finance at the University of Minnesota, presented his 
report at the Pilot Roundtable which also discussed the impact of the Uptick Rule during the 
Pilot Program. Professor Alexander concluded that the Uptick Rule treated (1) no change :in 
short seller tracling volume, (2) no change in implied volatility or in any other measure of 
volatility, and (3) no change in market efficiency. Therefore, Professor Alexander coneluded 
that the data ftom the Pilot Program did not show whether the Uptick Rule was effective or not. 

Thus, the Pilot Roundtable provided no economically significant data to find that the Uptick 
Rule was a benefit or detriment to the market. Furthermore, the Pilot Roundtable failed to look 
at the economic significance of the Uptick Rule on small vs. large market cap participants and 
also failed to look at so-called outliers. As noted :in the Pilot Rmindtable, the studies only looked . 
at the averages of the participants in the study. Lastly, the data set ftom the Pilot Program was 
not representative of the Uptick Rule's operation during a significant structural change in the 
market. Thus, IBC argues that the Pilot Program produc~d no empirical evidence upon which the 
Commission should have relied to eliminate the Uptick Rule in the first place. 

The Commission and the Proposed SHO Amendments have asked for empirical data_ regarding 
the cost and benefits of reinstating _a short sale price test or imposing a circuit breaker rule and 
the impact on the market of reinstating such restrictions-noting that comment letters and 
requests thus far had not included any empirical data yet rather provided speculative opinions. 
IBC notes that no economically significant data was presented to the Commission when the 
Uptick Rule was eliminated, but that the impact of short sales on IBC's stock price is market data 
which shows the Commission should take action. 

B. Due to a lack ofacademic empirical data, and with market data showing negative 
short seller impact, the Commission should adopt the Best Bid Uptick Rule. . 

During the Commission's proposal regarding eliminating the Uptick Rule and its Proposed SHO 
Amendments, the Commission called for empirical data When eliminating the Uptick Rule, the 
Commission received no economically significant data, yet voted to eliminate the Uptick Rule. 
IBC strongly urges the Commission to adopt the Best Bid UptiCk Rule in light ofthe market data 
showing the negative impact of unlimited short selling. · IBC believes that this rule will help 
prevent potentially abusive or manipulative short selling from irrationally- driving down an 
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issuer's stock price. In the absence of economically significant evidence to the contrary, the 
Commission should adopt the Best Bid Uptick Rule in order to protect investors and bolster 
investor confidence; The Commission should not only rely on current short sale regulations and 
anti-fraud/anti-manipulation provisions of the securities laws to address potentially abusive short 
selling. The Commission's resources are limiteel, and during a structural market event such as 
the current credit crisis, there are too many opportunities for abuse and not enough resources to 
monitor all situations. 

IBC supports the adoption of the Best Bid Uptick Rule over a modified uptick rule based on the 
last sale price. As the Commission has noted, a modified uptick rule based on the national best 
bid is based on information that reflects current levels of buying and selling, as opposed to a last 
sale price which reflects past information and is subject to a potential ninety (90) second delay 
window. IBC believes that a Best Bid Uptick Rule, creating a short selling restriction, would 
drive relatively uninformed traders out of the pool of shorts, as some academics have found.33 

Had the Best Bid Uptick Rule been in effect this year, IBC believes that uninformed, momentum 
short sellers would have been driven from the pool of short sellers of IBC's stock. The Best Bid 
Uptick Rule would create an incremental cost which would deter relatively uninformed short 
trading, and by removing those uninformed short sellers, IBC believes that informed short sellers 
would have still acquired their positions and would have profited based on fundamentals, rather 
than from the added return speculative, uninformed short sellers caused in the stock. 

While the Proposed SHO Amendments call for comments on numerous topics, IBC only 
addresses the following issues, regarding the Best Bid Uptick Rule: 

(i) ·!BC strongly urges the Best Bid Uptick Rule be adopted with no exemption 
for a broker-dealer engaging in a bona fide market making activity. 

IBC strongly urges the Commission to further investigate the implications of market markers 
being exempt from short selling rules. For example, the Commission should provide strict 
guidance on what constitutes "bona fide -market making activity." As noted below, the 
Commission;s attempt to clarify bona fide activities only clarified that "bona fide activities" 
were essentially determined by the market makers. A market maker's job is to provide liquidity 
to the market. In a declining market, the market itself is providing liquidity on the sell side; 
therefore, the market maker should provide liquidity on the buy side. . IBC believes that no 
market maker exemption is necessary to provide greater liquidity in a declining market and the 
Commission has reported no economically significant data to show otherwise. Therefore, IBC 
urges the Commission adopt final rules with no exemption for market makers, or at a minimum 
provide strict guidance for the definition of ''bona fide market making activities." 

33 See Douglas W. Diamond and Robert E. Verrecchia, Constraints on Short Selling and Asset Price Adjilstment to 
Private Information, 18 JOURNAL OF FINANCIAL ECONOMICS 277, 279 (1987). 

http:found.33
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(ii) !BC strongly urges the Best Bid Uptick Rule be adopted with no exemption 
for trades occurring after regular trading hours in the United States. 

Under the Uptick Rule, the Commission interpreted the rule to apply to all trades in covered 
securities, regardless of what time the trade occurred.34 Therefore, any short sale · was 
constrained to the last sale price reported at closing of the market. If the Commission were to 
adopt the Best Bid Uptick Rule. without such a provision, then large market participants would be 
able to effectuate their trading strategies during after-hours trading. Thus, the Commission 
would create two different trading hours, one set for long positions during the regular hours and 
another set for short positions in the after-hours. This bifurcation would eliminate any possible 
benefits of. the Best Bid Uptick Rule, and would simply shift the time frames of those 
transactions. Thus, IBC urges the Commission to have the Best Bid Uptick Rule apply during all 
trading time periods. 

(iii) !BC strongly urges ·the Commission adopt the Best Bid Uptick .Rule 
without a pilot study on the impact ofsuch a rule. 

The Commission's Pilot Program was an experiment using the market to determine the 
effectiveness of the Uptick Rule. As noted earlier, the results of this experiment were 
inconclusive. In the Proposed SHO Amendments, the Commission seeks comment on whether it 
should engage in another pilot study to look at reinstituting some form of the Uptick rule. IBC 
strongly. urges the Commission to forego a pilot program and promptly begin the three month 
implementation period. 

As various panelists at the Pilot R-0undtable discussed, the Pilot Program was unable to show 
what would happen during a structural changing event, such as the credit crisis. An additional 
pilot study at this point in time will not provide any more guidance on how the removed Uptick 
Rule would have performed in the past twelve (12) months. A pilot study is forward looking and 
cannot show how the Uptick Rule would have performed, unless those conditions occur again 
during the study. Due to the government's response to the credit crisis, the probability of our . ' 

markets experiencing another structural change in the next six (6) to twelve (12) months is low. 
Such a study would likely produce little or no benefit, while the cost of allowing short sellers to 
continue unrestricted is large. Therefore, IBC strongly urges the Commission to adopt the Best 
Bid Uptick Rule without a pilot study. 

5. The Commission should immediately adopt a Circuit Breaker with a prohibition on 
short sales once triggered. 

In addition to the Best Bid Uptick Rule, IBC strongly urges the Commission to adopt the 
proposed circuit breaker halt rule ("Circuit Breaker Halt Rule"). IBC urges the Commission to 
adopt the Circuit Breaker Halt Rule, such that upon a decline often percent (10%) in the price of 
a particular security, increases in short economic positions in that security, wherever it is traded, 
will be temporarily prohibited. IBC is against a circuit breaker uptick rule, which would apply a 

34 See Exchange Act Release No. 48709 (Oct 28, 2003). 
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modified uptick rule after the decline of some designated percentage, as IBC urges the 
Commission to adopt a Best Bid Uptick Rule which would apply at all times, as discussed above. 

IBC believes that a Circuit Breaker Halt Rule would provide the ability to prevent severe "bear 
raids." While most Self Regulated Organizations ("SRO") have the ability to halt trading in a 
security, IBC believes that a uniform circuit breaker is necessary for investor confidence, and to 
act as a deterrent to bear raids. In addition to the Lehman Brothers example discussed earlier, on 
September 8, 2008, United Airlines ("UAL") shares plummeted 76% due to unfounded rumors 
of a bankruptcy. Presumably, members ofthe bear raid on UAL shorted the stock down and then 
covered at or around the bottom. Had a Circuit Breaker Halt Rule been involved, IBC believes 
the extreme intraday volatility would have been limited and a complete trading halt of UAL 
stock would have been averted. 

Furthermore, as the Commission has noted,35 a halting in increases of short economic positions 
allows the opportunity for investors to become aware, and respond to significant market 
movements. If a circuit breaker under the Circuit Breaker Halt Rule is triggered, investors would ~ 

receive a market signal that would allow them to rationally evaluate if the downturn is due to 
fundamentals or short seller speculation. Thus, the Circuit Breaker Halt Rule would provide 
greater investor protection and instill confidence. 36 

· 

Regarding specific operation of the Circuit Breaker .Halt Rule, IBC strongly urges the 
Commission to impose the Circuit Breaker Halt Rule where a ten percent (10%) decline in the 
price of a security would halt all increases in short economic positions for the remainder of the 
trading day. IBC agrees with the Commission that a ten percent (10%) decline trigger point, 
based on the security's prior day closing price, is an appropriate level as it is consistent with 
current SRO Circuit Breakers. 37 Furthermore, the Circuit Breaker Halt Rule provides a balance 
between the need to halt manipulative short selling and a market participant's expectation that 
legitimate short selling strategies will be available. 

The Commission asked .for comments regarding a circuit breaker's impact on "bear raids."38 

IBC believes that by instituting a Circuit Breaker Halt Rule, investors would be able to evaluate 
whether the breaker was triggered based on the incorporation of unfavorable information into the 
stock price, or if it was triggered due to non-fundamental actions, such as a "bear raid." If 
irivestors determine that a "bear raid" is occurring, they will be able to adjust their holdings by 
taking advantage of this information to purchase more shares at this lower price. This will in 
tum push the price back to its fundamental value and counteract the bear raid. This brief halt 
will nrinimize the profitability of all "bear raid" strategies; and thus, deter "bear raids" in the 
market. 

While the Proposed SHO Amendments call for comments on numerous topics, IBC only 
addresses the following issues, regarding the Circuit Breaker Halt Rule: 

35 See Proposed SHO Amendments at 87 (citing Exchange Act Release No. 26198 (Oct 19, 1988)). 

36 See Exchange Act Release No. 39846 (April 9, 1998). 

37 See Proposed SHO Amendments at 93. 

38 See id. at 107. 
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A. !BC strongly urges the Commission to adopt the Circuit Breaker Halt Rule with a 
uniform trigger point and then commission a pilot study to look at different trigger levels for 
different stocks, but not commission.a general pilot study, 

IBC · strongly urges the Commission to adopt the Circuit Breaker Halt Rwe with a ten percent 
(10%) trigger point without a pilot study. IBC believes that immediate action is needed in order 
to provide stability in the market and restore investor confidence. IBC believes that the 

. Commission should look at conducting a pilot. study which varies the triggering ·levels for 
different types of. stocks. IBC suggests the Commission conduct a pilot study to look at the 
impact of varying the trigger by market capitalization and by sectoL Specifically, the 
Commission should look at· decreasing the trigger point for financial institutions which pose a 
special systemic risk to the economy, and look at decreasing the trigger point for small cap 
companies who are likely most at risk for manipulative short selling strategies, due to a lack of 
analyst coverage. · 

B. IBC strongly urges the Commission to adopt the Circuit Breaker Halt Rule and 
have it be effective· throughout the entire trading day. 

The Commission noted that a proposed circuit breaker would not be triggered if there was a · 
severe decline in the price of any security within thirty (30) minutes of the end of regular trading 
hours on any trading day.39 However, IBC strongly urges the Comlnission to apply the Circuit 
Breaker Halt Rule uniformly throughout the day. Just as IBC believes that the Best Bid Uptick 
Rule· should apply at all times, IBC also believes that by allowing the Circuit Breaker Halt Rule 
to be relaxed during the last thirty (30) minutes, short sellers would be encouraged to engage in 
speculative strategies during that time frame. As mentioned above, UAL's stock price was 
pushed down in a matter of minutes; therefore, a thirty (30) minute window would allow an 
opportunity for speculative short sellers to still effectuate severely manipulative schemes during 
that time frame. 

C. JBC strongly urges the Commission adopt the Circuit Breaker Halt Rule without 
an exemption for options market markers selling short as part of bona fide market making in 
derivatives and hedging activities related to a security subject to a halt. 

IBC believes short selling should be stopped in all forms once the Circuit Breaker Halt Rule is 
triggered and not allow any exceptions during this time. The reason for implementing a circuit 
breaker of any type is to give investors-the ability to evaluate the market signal of a severe price 
decline. Investors during the decline must be assured that further selling pressure is not being 
put on the Stock price by indirect means. Short sellers should not be able to exploit any 
loopholes by using derivatives and exemptions to increase their short position. 

The Regulation SHO Amendments noted that during the Short Sale Ban, a market maker could 
not effect a short sale if the market maker knew that the customer's or counterparty's transaction 

39 See id. at 140. 
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would result in the customer or counterparty establishing or increasing a net short position.40 

IBC believes that this provision must be included in the Circuit Breaker Halt Rule, as the rule's 
purpose is to prevent an increase ofa short position during the halt. The Commission argues· that 
the time period of one day renders this provision moot.41 However, if the intention is to allow 
investors to process the downturn signal, no investors should be able to continue increasing a 
short interest in any form. Therefore, IBC asks the Commission remove the exemption for 
options market makers and reinstitute a -provision for options market makers similar to those 
during the Short Sale Ban. 

Similarly, on October 17, 2008, the Commission eliminated the options market maker exemption 
to the mandatory buy-in requirement of Regulation SHO, Rule 204T.42 However, Rule 204T, 
which requires clearillg firms by 9:30 a.m. on the day after settlement date to close out short 
sales that did not settle, is set to expire on July 31, 2009. As discussed in detail throughout this 
letter, IBC urges the SEC to amend Rule 203 and Rule 2_04T to require all short sellers pre
borrow their shares prior to initiating a short sale, but at a minimum the Commission should 
make Rule 204T permanent with no options market maker exemption.43 The Commission 
believed that the elimination of the options market maker exemption would further -reduce 
failures to deliver and addressed potentially abusive naked short selling when it took action in 
October 2008.44 Therefore, at a minimum, the Commission should make Rule 204T permanent 
with no exemption for options market makers as its reasoning still applies today. 

6. -If the Commission adopts a Circuit Breaker which triggers the modified rule based 
on the national best bid, then the Commission should tailor the amendments to specificallv 
address the risk to financial institutions. 

On March 24, the NYSE, NASDAQ and others exchanges (the "Exchanges") sent a letter to the 
Commission with their recommendation for the amendments to Regulation SHO. The letter was 
sent prior to the Commission's open meeting adopting the Proposed SHO Amendments and 
calling for comments on the proposed rules. The letter asked that the Commission institute a 
Best Bid Uptick Rule to apply when a circuit breaker is triggered (the "Exchange Proposaf'), 
rather than having it apply constantly as IBC argues. 

If the Commission agrees with the Exchanges and adopts final rules which mirror the Exchange 
Proposal, IBC asks that the Commission adjust the Exchange Proposal to provide greater 
protectionto :financial institutions, due to the special risks associated with reputational damage to 
that industry sector. 

Both the Federal Reserve and the Commission acknowledged the systemic risk that market 
manipulators pose to financial institutions.45 These risks included a significant decline in stock 

4-0 See id. at 96. 

41 Id. at 97. 

42 Exchange Act Release No. 34-58775 (October 17, 2008). 

43 For a further discussion, see Section 6 below. 

44 See id. at 11. 

45 See Short Sale Emergency Ban Order at 2 
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prices, the reduction of a financial institution's ability to fairly deal with counterparties, risk of 
significant depositor withdrawals and an overall threat to fair and orderly markets.46 IBC argues 
that these special risks will continue to exist if the Commission adopts the Exchange Proposal. 
Therefore, IBC asks that the Commission create special rules for all ":financial institutions'.47 

IBC argues that if the Exchange Proposal is adopted, then IBC's proposal, the Best Bid Uptick 
Rule and Circuit -Breaker Halt Rule, as previously discussed, should be adopted for financial 
institutions. 

Currently, there is a bill in the Senate which would require the Commission to adopt a modified 
Uptick rule for '":financial institutions.'.48 Therefore, the Commission should adopt the Best Bid 
Uptick Rule for "financial institutions." At a minimum,. the Commission should alter the 
Exchanges' Proposal to have a Circuit Breaker Halt Rule for financial institutions. As noted 
earlier, financial institutions pose a special risk to the market. Without meaillngful restrictions 
on short sellers, the past may repeat itself, causing a crisis of confidence with broad market 
consequences.49 

· The Commission found a need to adopt emergency orders prohibiting all short 
sales for weeks, to allow investors to evaluate whether the price declines of fmancial institutes . 
were signaling a change in fundamentals or a speculative short sale strategy. At a minimum, 
financial institutions, their investors and depositors, should be afforded at least an afternoon to 
evaluate a significant intraday decline without the fear of increasing short interests. Therefore, 
IBC asks that if the Commission- adopts the Exchange Proposal, the Commission modify their 
proposal to allow for a Circuit Breaker Halt for financial institutions. 

7. The Commission should examine the Market Maker exemption from the ''Locate" 
Requirement under Rule 203(b)(2(ili) and its effect on the market's clearing system. 

In addition to the Commission's proposed amendments to RegUlation SHO of an uptick test and 
circuit breaker, IBC also urges the Commission to investigate and provide transparency into the 
market maker exemption and clearing process related to naked short selling by market makers. 
Currently, there is little transparency into market making activities and the clearing process for 
issuers and investors. IBC believes that some market makers may be using the Clearing process 
and Regulation SHO Rule 203(b )(2)(iii) to mask naked short sales. These short sales represent 
the same threat that the Commission faced when it implemented rules preventing naked short 
sales for individual investors. Therefore, IBC asks that the Commission investigate and provide 
data to stakeholders regarding the costs and benefits of Rule 203(b )(2)(iii). 

An individual investor who wishes to enter a short position in a security is subject to the 
requirements of Regulation SH0.50 Rule 203(b)(l) requires the short seller to borrow or arrange 
fo borrow the securities ill time to make delivery to the buyer within a standard three-day 

46 See id. 

47 IBC recommends the Commission adopt the definition of "fmancial institutions" from the Short Sale Emergency 

Ban Order, Appendix A. 

4
i See S. 605, 11th Congress §1 ( 4) (2009). 


· 	
49 As noted by the Commission in the Short Sale Emergency Ban Order at 2 
50 17 CFR 242.203 et. seq. 
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settlement period from the trade date ("T+3" or "locate requiremenf). 51 If a short seller cannot 
"locate" the securities, a broker-dealer is not able to engage in the short sale transaction;52 When 
locating the shares, a short seller must borrow the security and deposit collateral with the lender 
(typically the proceeds from the sale ofthe security). This subjects the short seller to borrowing. 
costs, including the loss of use of their deposit, the loss of interest from the deposit (which the 
lender receives), and the risk of additional margin calls.53 If the short seller fails to purchase or 
borrow the stock in accordance with the locate requirement, the short seller has "failed to 
deliver" ("FTD") and has a naked short position. Regulation SHO Rule 204T requires a broker 
to track all FTDs and then borrow or buy-in sufficient securities to close out those FTDs the 
beginning ofregular trading on T +4. 54 

According to Regulation SHO Rule 203(b )(2)(iii), a "market maker"55 is exempt from the 
"locate" requirement; and thus, may engage in naked short-sale transactions if they are engaged 
in "bona-fide market making activities in the security for which the exemption is claimed."56 The 
Commission recently provided guidance on the definition of "'bona-fide market making 
activities. "57 However, this guidance simply confirmed that "bona fide market making 
actiVities" were in the discretion of the market maker. 58 We are not aware of any publication 
where a market maker was required to defend their use of this exemption. 59 

Therefore,-market makers are able to engage in naked short sales without the borrowing costs 
associated with short selling. They do not have to borrow the stock; they have no transaction 
costs; they are not subject to margin requirements; and they have full use of the short sale 
proceeds immediately.60 Academics have proposed that market makers are strategically failing 
to deliver when borrowing costs are high; thus, they may be abusing their market maker 
exemption to produce the largest economic benefit for themselves, rather than using the 
exemption to provided needed liquidity to the market. 61 There is currently no meaningful 
transparency into the transactions of market makers. Similarly, the number of FTDs by market 
makers is unknown. 

51 17 CFR242.203(b)(1) 

52 Id. 

53 See Robert Brooks and Clay M. Moffett, The Naked Truth: Examining Prevailing Practices in Short Sales ·and the 

Resultant Voter Disenfranchisement, THE JOURNAL OF TRADING, 46, 47 (2008 (hereinafter referred to as "Brooks 

and Moffetf'). 

54 Rule 204T(a)(l ). 

55 See Exchange Act Section 3(a)(38), 15 U.S.C. 78c(a)(38) ("The term 'market maker' means -any specialist 

permitted to act as a dealer, any dealer acting in the capacity ofblock positioner, and any dealer who, with respect to 

a security, holds himself out (by entering quotations in an inter-dealer communications system or otherwise) as 

being willing to buy and sell such security for his own account on a regular or continuous basis."). 

56 17 CFR242.203(b)(2)(iii) - 
57 See Exchange Act Release No. 34-58775 (October i7, 2008). _ 

58 See id. at 29 (stating that whether or not a market maker is engaged in bona fide market making would depend on 

the fact and circumstances ofthe particular activity). 

59 Brooks and Moffett at 47. _ 
60 Brooks and Moffett at 47. 

61 See Brooks and Moffet at 48 (citing Boni, Leslie, Strategic Delivery Failures in U.S. Equity Markets," 9 JOURNAL 


OF FINANCIAL MARKETS 1, 1-26 (2006)). 
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Some academics believe that the market maker exemption allows for the creation of '"phantom" 
securities. Once a market maker fails to deliver a security, there is a possibility that the market 
maker may sell the stock they were supposed to locate to another long investor. The 
unsuspecting long investor may purchase this phantom security and the market maker may place 
a marker in the investor's account, which would act as a pledge to deliver the shares once they 
eventually locate those shares. 62 The long investor believes that he has received "good delivery'' 
ofthe phantom stock and may begin to exercise the fruits of ownership ofthat security, including 
voting power. However, if the market maker never "locates" the share, the long investor never 
actually gets the security, but there is no way for an investor to know whether his share is real or 
phantom.63 According to the Depository Trust Company ("DTC}, due to the complexity of the 
clearing and settlement system, it is not "feasible to trace any particular delivery or fail to deliver 
by a seller to any particular receive or fail to receive by a buyer." 

This situation should be remedied by the clearing system. The DTC and/or the National 
Securities Clearing Corporation ("NSCC') have the power to either borrow the shares from 
another member account through the Stock Borrowing Program ("SBP'), or force the market 
maker to buy the security in the open market.64 However, unless the market maker is forced to 
"buy in," the NSCC's borrowing of the stock may allow the FTD to remain permanent. This has 
the potential to leave phantom stock in the system. 

Additionally, because our market system now aggregates certificates into fungible pools of 
shares that serve as sources for lending shares, broker's cannot identify which shares of stock 
have been lent. 65 Therefore, if Broker A has aggregated 100 shares from 100 investors, not held 
in margin accounts (thus, not lendable ), and ifBroker B has engaged in a naked short and goes to 
the NSCC to borrow the stock, who subsequently borrows that single share from Broker A, the 
NSCC has created a "phantom" share from a single "real" share. Neither the purchaser of the 
phantom stock, nor any of Broker A's investors are aware of this. At a very minimum, 
additional voting rights are created, due to Broker A's customer believing he or she has voting 
rights, and the new holder believing they have a right to vote as well. This is a problem for 
shares held in margin accounts as well, see Section 9 of this Letter, below. 

The combination of the market marker exemption and broker example above creates a 
complexity with which investors and issuers should be concerned. The creation of phantom 
shares has serious consequences. Phantom shares create supply pressure on the market. Basic 
economics dictates that increased supply of shares results in depressed share prices. 
Furthermore, corporate governance is threatened as more shareholders hold voting power than 
the issuer has allowed.66 When actual certificates needed to be located prior to 1973, the holder 

62 See id. at 47. 

63 Brooks and Moffet note that the clearing process takes place in "back rooms" and is hidden from an individual 

:investor, which was precipitated by the move to a custody system in 1973. The professors note that physical transfer 

of certificates created a bottleneck in the clearing process, but that the move to holding securities in street names and 

the use ofthe DTC and the NSCC has created a complex system that is entirely anonymous. Id. at 47-50. 

64 Id. At 52. 

65 Brooks and Moffett at 52. 

66 Brooks and Moffett at 52-57. 
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of the certificate was able to evidence their voting rights. The lender of the shares retained 
economic benefits of the shares, but surrendered their voting rights to the short seller. This 
waiver of voting rights no longer exists with the el:irrrination of certificates.67 The broker 
example exemplifies this effect Using the example above, ifthere are no lendable certificates, 
Broker A will potentially have 100 votes and Broker B will have 1 vote. The phantom share will 
expand the pool of voters. Broker A believes it has a 100% voting interest, but in reality will 
only have a 99% interest. If all interests are· voted, the issuer will have overvoting in all proxy 
contests. This has been documented by various sources. 68 Brokers have policies in place to 
"pro-:rate" these overvotes.69 However, pro-rating explicitly acknowledges that phantom shares 
eX:ist in the system and dilutes the voting power of legitimate votes. 

The above example oversimplifies this complex issue; however, the possible outcomes are a 
serious concern for IBC, all issuers and investors. Therefore, IBC asks that the Commission 
investigate the market marker exemption and evaluate the costs and benefits . of creating 
transparency in this part of the market. There is strong evidence that the Commission's actions 
on September 18, 2008 had a profound effect on naked short selling trading. 70 However, IBC 
believes that the Commission should .examine the entire market system, including the market 
makers and clearing process, to ensure that investors are being protected and that the markets are 
able to operate efficiently. 

A lack of transparency in this part of the market can lead to negative perceptions regarding the 
accuracy of reported FTDs. As noted by the Commission, this can lead to investors taking 
actions to prevent their stbck from being transferred to securities intermediaries, such as the DTC 
or other broker-dealers by marketing their securities "custody only."71 These actions could 
undermine the goal of a national clearance and settlement system. Therefore, IBC urges the 
Commission to provide transparency into this part of the market to promote investor confidence. 

8. If the . Commission does not amend Regulation SHO to provide for a "pre
borrowing" requirement, the Commission should at least make Regulation SHO, Rule 
204T permanent. 

As stated in Section2, IBC urges the Commission to adopt a "pre-borrowing" requirement for all 
short sales transactions. Without a pre-borrowing requirement, short sellers have the ability to 
implement strategies around triggering a failure to deliver, such a.S · through "churning" as 
mentioned above. However, if the Commission does not adopt IBC's recommendation, then the 
Commission should at least make the automatic buy-in provisions ofRule 204T permanent. 

67 Brooks arid Moffett at 52. 

68 Books and Moffett at 56 {noting that the Securities Transfer Association found 341 cases of overvoting out of341 

cases reviewed in 2005). _ 

69 See Bob Drumm.on, One Share, One Vote: Short Selling Short Circuits System, BLOOMBERG NEWS, March 1, 

2006. 

70 See Tom McGinty and Jenny Strasburg, Shorts Sellers Sqi1e~zedAll Around, 1tffi WALL STREET JOURNAL; April 

7, 2009. 

71 See Exchange Act Release No. 34-58775, nt. 20 (October 17, 2008). 
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On September 17, 2008, as part of the Short Sale Ban,72 the Commission strengthened delivery 
requirements by adding an immediately effective provision to Regulation SHO, Rule 204T. Rule 
204T imposes a penalty on any clearing agency participant which has an FTD. On October 14; 
2008, the Commission adopted Rule 204T as it appeared in the Short Sale Ban. Rule 204T 
requires clearing agency participants to close out all FTDs by 9:3 0 a.m. on the day after 
settlement date ("T+4"),-either by borrowing or purchasing securities of like kind and quantity. 

Rule 204T also contains a sunset provision, and is set to expire on July 31, 2009. The 
Commission explained that the sunset provision would "enable the Commission to assess the_ 
operation of the temporary rule and intervening developments, including a restoration of stability 
to the financial markets, as well as public coinments, and consider whether to continue the rule 
with or without modification at all."73 

There have been benefits by haVing a required buy-in provision, even though there is the ability 
to operate manipulative schemes within Rule 204T's three day window. For example, the 

-number of FTDs has plummeted, to a daily average of 79 in the three months ending in March 
from 529 in the first nine months of 2008, according to an analysis of trading data from major 
stock exchanges done by the Wall -Street Journal. 74 IBC believes that naked short sellers are still 
operating within the three day window, but at least the current provision limits the time for their 
strategy and increases their costs by having to work around this provision. To allow Rule 204T 
to expire would be a dramatic step backwards. 

Furthermore, on October 17, ·2008, the Commission eliminated the options market maket 

exemption to the mandatory buy-in requirement of Regulation SH0~75 As discussed previously, 

the Commission believed that the elimination of the optfons market maker exemption would 

further reduce FTDs and addressed potentially abusive naked short selling.76 The reduction of 

FTDs takes into account Rule 204T with no market maker exemption. Therefore, Rule 204T as 

currently in effect should continue to address potentially abusive naked short selling. Thus, IBC 

argues that the Commission should make Rule 204T permanent with no exemption for options 

market makers. 


9. The Commission should promulgate rules which require the allocation of shares 

lerit, and disclose to those margin account holders that they no longer have voting rights in 

order to prevent the dilution of all shareholders. 


Overvoting can have an invisible influence on a company. Commentators have noted that 
through the use of naked short sales, certain persons can potentially manipulate high stakes 

72 See supra note 23 and accompanying text. 

73 Exchange Act Release No. 34-58774 (Oct. 14, 2008). _ _ 

74 Tom McGinty and Jenny Strasburg, Short Sellers Squeezed All Around: SEC Closes Loopholes as Some Firms 

Limit Stock Lending to Traders, THEWALL STREET JOURNAL (April 7, 2009). 

75 Exchange Act Release No. 34-58775 (October 17, 2008). 

76 See id. at 11. 
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elections.77 IfBroker X lends a customer's shares from out ofa margin account, because they 
-are all pooled together, the customer doesn't know he or she doesn't have the shares to vote. 
This is regardless of whether the SBP has created additional "phantom shares," as discussed in 
Section 7. The margin account holders may vote in an election; and thus, in margin accounts, 
''phantom votes" are common place. The person who borrowed the shares is able to vote the _ 
shares~ if they still have them in possession, -or the person who purchases the shares from the 
short seller will vote them. Currently, the broker-dealers adjust the number of votes for each 
proposal by the number of overvotes. If there are not more votes than actual shares held by the 
brokerage, then no adjustment is made. In this scenario, "phantom votes" are still in the pool of 
eligible voters due to stock lending, just not obvious from vote tallies. Unless actual margin 
account holders have voting rights taken away, then the possibility of dilution is present. 

Several large companies, such as Intel, and other large market participants, such as TIA-CREFF, 
have indicated that margin account stock lending allows-for corporate_ governance to be gamed.78 

IBC believes that short sellers can utilize short sales through margin stock lending to manipulate 
votes-even_within the current regulations. Theoretically, a short seller can utilize the three day 
window around a record date to gain voting rights. By borrowing the shares from a margin 
account, there is the possibility that more votes are able to vote than duly and validly authorized 
by the issuer. An activist shareholder can utilize transaction to dilute other shareholders. This 
threat exists in today's regulatory scheme and IBC reiterates that the Commission should adopt a 
"pre-borrowing" requirement to prevent potential manipulation of voting rights. 

If the Commission does not adopt a "pre-borrowing" requirement as discussed in Section 2, then 
IBC urges the Commission to require transparency into the practice of lending shares. IBC 
believes that shareholders should be able to have their shares held in a margin account and lent 
out, but if a broker lends shares then it must attribute the borrowed stock to a specific margin 
account holder. They should also notify the margin account holder that he or she no longer has 
voting rights due to the shares being lent. Currently, brokerages are not required to incorporate 
true transaction costs from the transaction. These costs are passed down to all shareholders of the 
issuer through the negative impact of overvoting. Therefore, the Commission should require 
those shares which are lent to be allocated and disclosed to the margin account holder. 

CONCLUSION 

The Commission eliminated the Uptick Rule in July 2007 after a pilot study, which provided 
economically insignificant results on the effectiveness of the Uptick Rule. Since that time, 
markets have experienced a roller coaster ride through increased volatility and wild swings in 
stock prices as the economy has experienced a structural market change. During this time, short 
sellers have engaged in abusive short selling strategies and negatively impacted certain stocks, 
causing some companies' fundamental values to be significantly detached from their stock price. 
Because the structural market change dealt with the credit crisis, financial institutions were, and 
are currently being, targeted by short sellers who utilize rumors to engage in abusive short selling 

77 Bob Drummund, Doub1e Voting in Proxy Contests Threatens Shareholder Democracy, www.bioomberg.com 

(February 27, 2006) (last visited on May 29, 2009). 

?s Id. 


http:www.bioomberg.com
http:gamed.78
http:elections.77


June 9, 2009 

Page22 


strategies. The Commission identified this threat in July and September 2008 and issued 
emergency ord~rs to protect financial institutions, identifying that abusive short seller strategies 
posed a systemic risk to all financial institutions. The Commission should continue protecting 
financial institutions and other issuers from the continuing threat posed by abusive short sellers. 

IBC is a well capitalized $12.4 billion multi-bank financial holding company headquartered in 
Laredo, Texas. Because it took TARP funds at the Treasury's request, it does not have any 
analyst coverage, and due to its relatively smaller market capitalization in the financial sector, 
IBC has been the victim of speculative short sellers who have driven a wedge between IBC's 
fundamental value and its stock price. Since taking TARP funds, IBC's short interest has grown 
860% and its stock price has been reduced from over $24 to a low of $6.55. This has created 
unwarranted concern in IBC's financial condition and posses a threat to IBC,. its shareholders · 
and depositors. Furthermore, the increase of IBC's short interest to over 11 million shares 
shorted creates enormous opportunities for overvoting and significantly dilutes the property 
rights ofIBC's shareholders. 

Because of the threat to IBC and other financial institutions posed by short sellers~ IBC strongly 
urges the Commission to adopt a modified uptick rule based on the National Best Bid, and adopt 
a circuit breaker rule that would halt any increases in short positions in a particular security that 
suffers a ten percent (10%) intraday decline. Jn addition to the Commission's call for comments 
on reinstating an uptick rule and creating circuit breakers, IBC also respectfully asks the 
Commission to: (1) vigorously enforce the current short selling rules; (2) institute a "pre-borrow" 
requirement for short sale transactions, or ·at the very least, make Rule 204T permanent; (3) 
promulgate disclosure rules for short sellers which mirror those obligations for long positions, 
(4) investigate the impact ofthe market maker exemption from the "locate" rule exemption under 
Regulation SHO in connection with the potential abuse of the clearing/settlement process 
creating naked short positions, and (5) promulgate rules which would require brokers to allocate 
lent stocks to specific margin account holders and disclose to the margin account holder of a loss 
ofvoting for those shares . 

. Thank you for your consideration of this letter. If you have any questions or would like any 
further information regarding the issues raised in this letter, please call the undersigned at (956) 
726-6614. 

Sincerely, 

Dennis Nixon 
Chief Executive Officer and Chairman 
International Bancshares Corporation 

cc: 	 Robert Khuzami, Director, Division ofEnforcement 

John W. While, Director, Division of Corporation Finance 

James Brigagliano, Co-Acting Division ofTrading and Markets 

Daniel M. Gallagher. CO-Acting Division ofTrading and Markets 
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Exhibit A 

Trend Analysis of lBC's Short Interest and Volume 
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I 
International Bancshares 

Corporation 

June 17, 2009 

The Honorable Mary L. Schapiro, Chairman 
The Honorable Kathleen L. Casey, Commissioner 
The Honorable Blisse B. Walter, Commissioner 
The Honorable Luis A. Aguilar, Commissioner 
The Honorable Troy A. Paredes, Commissioner 
United States Securities and Exchange Commission 
100 F. Street, NE . 
Washington, D.C. 20549-0609 

Re: Securities and Exchange Commission Release No. 34-59748; File No. S7-08-09 (the 
"Proposed SHO Amendments") 

Dear Chairman and Commissioners: 

International Bancshares Cotporation ("IBC'), 1 again respectfully submits this letter in response 
to the above release as a means to supplement IBC's original comment letter filed with the 
Commission on June 9, 2009.2 As discussed in more detail in IBC's original comment letter,, 
IBC fully supports the Commission's proposed rule to amend Regulation SHO under the 
Exchange Act of 1934 (the "Exchange Acf') to adopt a modified uptick rule based on the 
National Best Bid, and adopt a· circuit breaker rule that would halt any increases in short 
positions in.a particular security that suffers a ten percent (10%) intraday decline. In addition to 
the Commission's call for comments on reinstating an uptick rule and creating circuit breakers, 
IBC also respectfully asks the Commission to: (1) vigorously enforce the current short selling 
rules; (2) institute a "pre-borrow'' requirement for short sale transactions, or at the very least, 
make Rule 204T permanent; (3) promulgate disclosure rules for short sellers which mirror those 
obligations for long positions, ( 4) investigate the impact of the market maker exemption from the 
"locate" rule exemption under Regulation SHO in connection with the potential abuse of the 
clearing/settlement process creating naked short positions, and (5) promulgate rules which would 
require brokers to allocate lent stocks to specific margin account holders and disclose to the 
margin account holder of a loss ofvoting for those shares. 

The purpose of this second comment letter is to emphasize that IBC strongly believes the lack of 
reporting and transparency regarding short selling activities facilitates the nefarious actions of a 
handful of short selling predators to the detriment of thousands of legitimate shareholders 
holding long positions. While the argument is often made that in a free market both the short and 
long sides of the market must be allowed to freely function, there is no rational basis to allow the 
short side of the market to function in the shadows without the same level of transparency and 
disclosures that apply to the long side of the market. It is illogical that while the dispensing of 

1 (NASDAQ: IBOC) is a $12.4 billion multi-bank financial holding company headquartered in Laredo, Texas, with 

over 265 facilities and over 420 A1Ms serving more than 101 communities in Texas and Oklahoma. 

2 Exchange Act Release No. 34-59748 (April 8, 2009). 
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information by the registrant and investors on the long side of the market is highly restricted and 
prohibits materially misleading or incomplete information, the short side of the market is allowed 
to freely publish manipulative reports that distort and exaggerate negative information for the 
purpose of creating doubt and confusion. This distortion is exacerbated by the inability of the 
long side of the market to effectively counter the abusive misinformation proffered by the short 
traders. 

This information asymmetry grants an unfair advantage to short sellers and is inherently unfair to 
shareholders holding long positions. It is critical that the Commission adopt symmetrical 
disclosure rules in order to remedy the current regulatory structure that has the effect of 
protecting the manipulative abuses of a small number of short traders at the expense of an 
overwhelming majority of investors holding long positions. These changes would be consistent 
with the Commission's stated goal to enact reforms to improve investor protection and restore 
confidence in our markets. 

Thank you for your consideration of this letter. If you have any questions or would like any 
further information regarding the issues raised in thi tter, please call the undersigned at (956) 
726-6614. 

ChiefExecutive Officer and Chairman 
International Bancshares Corporation 

cc: 	 Robert Khuzami, Director, Division ofEnforcement 
John W. While, Director, Division ofCorporation Finance 
James Brigagliano, Co-Acting Division ofTrading and Markets 
Daniel M. Gallagher. CO-Acting Division ofTrading and Markets 

De sNixon 
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