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Brent J. Fields
Secretary
U.S. Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549-1090
Dear Mr. Secretary:
The purpose of this letter is to express our opposition to the July 17, 2017, "Request for
rulemaking to amend Rule l 4a-8 under the Securities Exchange Act of 1934 regarding
resubmission of Shareholder Proposals" submitted by the Corporate Governance Coalition for
Investor Value (Petition).
The Council of Institutional Investors (CII) is a non-profit, nonpartisan association of public,
corporate, and union pension funds, and other employee benefit plans, foundations and
endowments with combined assets that exceed $3 trillion. Our member funds are major, long
term investors committed to protecting the retirement savings of millions of American workers.
CII also has associate members, including asset managers with more than $20 trillion in assets
under management. 1
CII and its members have a deep interest in ensuring that Rule 14a-8 2 is a fair and workable
standard for shareowners and companies. 3 We believe the current rule provides institutional and
retail investors an orderly and cost-effective means to communicate important policy issues to
their fellow shareowners, boards of directors, and corporate management.
We are mindful that many positive advances in U.S. corporate governance practices simply
would not have occurred without a robust shareowner proposal process in place. For example:
•

Shareholder proposals were the impetus behind the practice-currently mandated
by major U.S. stock exchanges' listing standards-that independent directors

1

For more in fo rmati on about the Council of Institutio nal Investors ("CU"), please visit CII's websi te at
hllp://www.cii .org/about us.
2
17 CFR 240. I 4a-8 - Shareholder proposals, Cornell U. L. School, LII,
https://www. law.corne ll.edu/c fr/tcxt/ 17/240. l4a-8 (last viewed Aug. 18, 20 17).
3
See, e.g., Examining the U.S. Proxy Voting System: Is it W orking for Everyone?, Corporate Governance
Roundtab le, H osted by Rep. Scott Garrett, 11 4 1h Cong. 7 (Nov. 16, 2015) (Statement of A my Borrus, Interim
Executive Director, CII),
http://www.c ii.org/fi Ics/issues and advocacy/corrcspondence/20 I 5/ I I I 6 15 c ii Rep%20 Garrell roundtab lc su
bmissio n amv borrus.pdL
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constitute at least a maj ority of the board, and that all the members of the following
board committees are independent: aud it, compensation, nominating and corporate
governance. 4
In 1987, an average of 16% of shareholders voted in favor of shareholder proposals
to declassify boards of directors so that directors stand for election each year. In
20 l 2, these proposals enjoyed an 8 l % level of support on average. Ten years ago,
less than 40% of S&P 500 companies held annual director elections compared to
more than two thirds of those companies today. 5
Shareholder proposals were critical in demonstrating investor support for
expensing of stock compensation in fin ancial reports. For example, many
companies voluntarily adopted employee stock option expensing before it was
required as a result of more than 150 proposals to expense stock options submitted
during the 2003 and 2004 proxy seasons. 6
Electing directors in uncontested elections by maj ority (rather than plurali ty) vote
was considered a radical idea a decade ago when shareholders pressed for it in
proposals they filed with numerous companies. Today, 90% of large-cap U.S.
companies elect directors by majority vote, largely as a result of robust shareholder
support for majority voting proposals. 7
A proposal that built momentum even more rapid ly and influenced the practices of
hundreds of companies in the last few years is the request for proxy access.
Resolutions filed by the New York City Comptroller to al low shareholders meeting
certain eligibility requirements to nominate directors on the company' s proxy balJot
achieved majority votes at numerous companies. As a result, since 2015 , more than
400 public companies have adopted proxy access bylaws.8
Shareholder proposals over 25 years have built support for more diversity on boards
of directors. For example, during the current proxy season a proposal at Cognex
Corp. requesting that the compan y's board adopt a poli cy for improving board
diversity received 62.8% of votes cast. 9
S hareholder proposals were critical in building support over many years fo r better
disclosures on environmental risk in corporate re porting. For example, during the
current proxy season proposals requesting disclosure o f how climate change could
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See Kenneth Bertsch, Executi ve Director, CII et al., Joint Statement on Defending Fundamental Shareholder
Rights 2 (June 2, 2016),
http://www.c ii.orn:/fi Ics/issues and advocacv/li nancial rc!!u lat ion/Joi 111<,i.20Stati.:mcnt%20on7r20Shan;owncr9'r 20R
i!!hts7r206 2 20 I7%20FI NAL.pcl f; Ceres et al., The Business Case for the Current SEC Shareholder Proposa l
Process 6 (Apr. 20 17),
h1tp://www.ussi Lol'Q/li )cs/Pub lic Policv/Commcnt Le1tcrs/B usi ncss<'e 20Case 1k 20for<if.,() l-la-8.pdf.
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See, e.g., Fabrizio Ferri, Harvard University et al., The Impact of Shareholder Activism on Financial Reporting and
Compensation: The Case of Employee Stock Options Expensing, 84 Acc t. Rev. 433, 434 (Mar. 2009) ("We find
that firms targeted by ESO expensing proposals were more li kely to subsequentl y adopt ESO expensing relati ve to a
control sample of S&P 500 firms."), available at
h1tps://www. jstor. org/stablc/27802659?scg= I#page scan tab contents.
7 Joint Statement on Defending Fundamental Shareholder Righ ts at 2; Ceres et al. at 6.
8
Joi nt Statement on Defending Fundamental Shareholder Rights at 2-3; Ceres et al. at 6.
9
See, e.g., Ronald Mueller et al., Shareholder Proposal Trends In 2017 Proxy Season: Part 2, Law360, July 20,
2017, at 4 (subscription required), htt ps://www. law360.co m/articles/9-l6(ffVshareholder-proposa l-trcnds-in-20 17
pmxy-scason-pan -2.
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affect their businesses were approved by shareowners at ExxonMobi l, Occidental
Petro leum, and PPL. 10
The Petition ignores these and many other improve ments to corporate governance and corporate
disclosure that have resulted from the current rule. In stead, the Petition alleges, w ithout any
supporting ev idence, that Rule l 4a-8 is a "contri buting factor" in the recent decline in the
number of public companies.
We unde rstand that some groups representing manageri al interests do not agree with some of
these developments . But it does not make sense fo r the U. S. Securities and Exchange
Commission (SEC or Commi ssion) to constrict a well-worki ng tool fo r co mmunication of
shareowner views just because lobbyin g organi zations fo r managerial interests request such
acti on. As such, we do not believe the Petition is worthy of the Commission's limi ted resources.
If, however, the Commi ssion decides to consider a new rulemaki ng in response to the Petition,
we would respectfull y request that as an initial step the SEC staff consider broadly soliciting
input from in vestors, management and board representatives, and other market partici pants about
their ex periences with Rule l4a-8. For example, the solic itation could request information or
include a questionnai re about the perceived costs and benefits of the current rule and whether the
rule can be improved to bette r meet the needs of investors. 11
As a second step, the Commi ssion could consider holding public roundtables to have an open
exchange among investors, management and board representatives, and other market participants
on the input received. Co mbined, these steps could prov ide a sound basis for a determination of
whether Commiss ion rule making should be pursued on this issue of great importance to
investors.
We appreciate the consideration of our views on this matter. Please feel free to contact me with
any questions.
Sincerely,

N~~
Jeffrey P. M ahoney
Ge neral Counse l
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See, e.g., Steven M ufson, Fin anc ia l Firms Lead S hareho lder Re belli o n Agai ns t ExxonMobil Climate C hange
Polic ies, Wash. Post, May 3 1, 20 17, al 3, available at h11ns://www.washing1o npos1.com/m::ws/cnc rgy
c n vironmcnt/wn/20 I 7/05/3 1h:xxonmohi 1-is-lrvi ng -10-fcncl-nff-a-shan; holder-rc bc lIion-over-cl i male
c ha n !.!cl? u1m lcrm=.b4b729506edc .
11
See Ame ndme nts 10 Rules on S hare ho lder Proposals, Exchange Act Re lease No. 39,093 , In vest me nt Company
Act Re lease No. 22,82 8, at 3 (proposed rule Sep!. 18, 1997) ("We began the study in February 1997 wi th the
di stributio n o f a Q uestio nnaire o n s hare ho lder proposals."), hllps://www.sce. go v/rulcs/proposcd/3-l-39093.htm.
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CC:

The Honorable Jay Clayton
The Honorable Michael Piwowar
The Honorable Kara Stein
William Hinman, Director, Division of Corporation Finance

