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On October 25,2010, the U.S. Securities and Exchange Com 
mission (the "SEC") published a request for public comment 
on the extent to which private rights of action under the 
antifraud provisions of the Securities Exchange Act of 1934, 
as amended, should be extended to cover cases involving 
transnationalsecurities fraud1. TheSECwasmandatedbythe 
United States Congress2 to study this issue as part of 
Congress's efforts to limit the effect of the U.S. Supreme 
Court decision in Morrison et al. v. National Australia Bank 

Ltd et aP ("Morrison"). 

One question specifically raised in Congress's mandate to the 
SEC concerned "what implications such a private right of 
action would have on international comity". In its request for 
public comment, the SEC therefore included the following 
inquiry: 

"Whatwould be the implications on international comity 
and international relationsofallowingprivate plaintiffs to 
pursue claims under the antifraud provisions of the 
Exchange Act in cases of transnational securities fraud? 
Identifyanystudies thatpurport to show the effectthatthe 
extraterritorial application ofdomestic laws have on inter 
national comity or international relations." 

The following article addresses this question by considering 
the judicialprinciplesapplicablein casesinvolvingtransnatio-

The following article reflects the contributions of Dr. Carsten Gerner-
Beuerle (for the U.K. section), Prof. Alain Pietrancosta (for the France 
section),Prof.Dr.PeterMankowski(for the Germanysection)andLee D. 
Neumann (analysisand conclusions). 

Securities and Exchange Commission Release No. 34-63174; File No. 
4-617: Study on ExtraterritorialPrivateRights of Action. 

Section 929Y of the Dodd-Frank Act of July IS, 2010(also known as the 
"Wall Street Reform andConsumer ProtectionAct"), callsforthe SEC to 
render a report to the U.S. Congress by January 21,2012. 

Morrison v. NationalAustraliaBank,130S. Ct 2869(2010). 

nal securities fraud in three countries: the United Kingdom, 
France and Germany.Specifically, the following hypothetical 
situation is posed: 

Company"LTD" is organized under the laws of "Home 
Country" (which is outside the European Union) and is 
publicly traded on the main securitiesexchangeof Home 
Country. LTD seeks to develop its shareholder base in 
"Target Country" (the U.K., France or Germany) by 
encouraging investors in Target Country to purchase 
publicly traded shares of LTD. LTD's CEO and CFO 
therefore travel to Target Country and meet with local 
investors to discuss LTD as an attractive investment 

opportunity. It turns out that the information provided by 
LTD's CEO and CFO to Target Country investors, which 
was consistent with LTD's Home Country disclosure, was 
in fact materially incorrect and misleading. When LTD's 
share price falls on Home Country exchange following the 
disclosure of accurate information, Target Country inves 
tors suffer losses. 

Target Country investors bring suit against LTD and its 
CEO and CFO in a Home Country court alleging securi 
ties fraud under Home Country law. 

The following inquiries are then made: 

Scenario (i): Would a Target Country court accept the case 
described above and apply Target Country securities law 
in judgment of LTD and its CEO and CFO in such circums 
tances? 

Scenario (ii): Would it make a difference if, instead of the 
CEO and CFO having physically traveled to Target Coun 
try, the faulty information had been communicated 
through LTD's corporate web site on a page targeting 
Target Country investors (for example, using a web page 
translated into Target Country language)? 

Scenario (Hi): Would it make a difference if LTD had not 
specifically targeted Target Country investors (as in Scena 
rio (ii)), but that its information wasgloballydisseminated, 
including in Target Country? 

Scenario (iv): If the Target Country court accepts the suit, 
could investors from Home Country, or from a third juris 
diction(neither Home Country nor Target Country) join 
the Target Country investors as co-plaintiffs in the same 
action in connection with losses incurred as a result of the 
same faulty information? 

The discussion below considers how the hypothetical scena 
rios above, each of which raises specific issues, would be 
treated under UK, French and German law. Based on this 
discussion,the analysisand conclusion which followprovide a 
response to the SEC's inquiry regarding the impact on inter 
national comity of allowing private plaintiffs to pursue claims 
under U.S. law in cases of transnational securities fraud. 

RTDF N° 1/2 • 2011 ♦ DOCTRINE/ Dr. Gcrner-Houerle, Prof. Pietrancosta, Prof. Dr. Mankowski, Lee D. Neumann 
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The United Kingdom 

1. Introduction 

The centrepiece of the regulatory regime in the UK is the 
Financial Services and Markets Act 2000 (FSMA),4 which is 
complemented bystatutoryinstrumentspromulgatedbyHM 
Treasury and rules made by the UK public regulator, the 
Financial Services Authority (FSA). In exercising its delega 
ted law-making powers under the FSMA, the FSA has adop 
ted Listing Rules and Prospectus Rules, dealing with public 
offers and the admission of securities to the official list, and 
Disclosure Rules and Transparency Rules, which regulate 
ongoing obligations of issuers.5 Thus,issuers whose securities 
are listedin the United Kingdom6 or offeredto the publicor 
admitted to trading on a regulated market in the United 
Kingdom7 are subject to comprehensive disclosure obliga 
tions, both at the time of the offer to the public and during 
trading in the secondary market. 

In case of non-compliance with these obhgations, issuers face, 
in addition to criminal liability and various sanctions that can 
be imposed by the FSA,8 civilliability toward investors who 
suffer loss as a result of incorrect disclosure. The FSMA 

contains two liability provisions, s 90 FSMA for untrue or 
misleading statements in the listing particulars or public offer 
prospectus, and s 90A FSMA for incorrect secondary market 
disclosure. Additional private causes of action derive from 
common law, notably the law of tort. Investor lawsuits have 
been brought based on the tort of deceit9 and the tort of 
negligent misrepresentation, after the latter was recognised as 
a cause of action in 1964.10 

In spite of this multifaceted regime and the size of the capital 
markets in the UK, the level of enforcement by the public 
regulator was, until recently, low, and private enforcement 
rare.11 The reasons for the marked differencein the intensity 

4	 2000 c. 8. 

5	 The Rules arc contained in the FSA Handbook, which can be accessed 
online at http://www.fsa.gov.uk/Pages/Handbook/index.shtml. 

6	 In the sense of being included in the official list, ss74-82 FSMA and Listing 
Rules. 

7	 Section 85 FSMA, Prospectus Rule 1.1.1R. The UK disclosure regime 
applies whenever the UK is 'Home State', see PR 1.1.1R. This is determi 
ned by the Prospectus Directive, Directive 2003/71/EC of the European 
Parliament and ofthe Council of4 November 2003, OJ 2003 L 345/64, Art 
2(l)(m). Forissuersincorporated in acountry outside the EU, Home State 
is the Member State where the securities are intended to be offered to the 

public for the first time or where the first application for admission to 
trading on a regulated market is made. For the application of ongoing 
disclosure obligations to issuers incorporated in countries other than the 
United Kingdom see DTR 1.1.1R, 4.1.1R, 5.1.1R, 5.11,6.1.1R. The general 
rule is that such issuers are subject to UK regulation, provided that the UK 
is 'Home State* as defined above. 

8	 Sections 85(1), 87A, 87K, 87L, 87M, 91 FSMA. 

9	 See, for example, Peek v Gumey (1873) LR 6 HL 377. The tort of deceit 
was interpreted rcstrictively by the House of Lords in Deny v Peek (1889) 
LR 14 App Cas 337. As a response, the legislature introduced an express 
basis for prospectus liability in the Directors' Liability Act 1890,which, in 
turn, served as a model for the liability provisions of the US Securities Act 
of 1933 and the modern rules in the UK. 

10	 In Hedley Byrne & Co Ltd v HeUer& Partners Ltd [1964] A.C. 465. For 
decisions applying the tort of negligent misrepresentation to incorrect 
statements in primary market disclosure see Al-Nakib Investments v Lon-
gcroft[1990] 3 ALL ER 321;and PossfundCustodianTrustees v Diamond 
[1996] 2 All ER 774. 

11	 Armour, 'Enforcement Strategics in UK Corporate Governance: A Road-

of enforcement compared to the United States are not easy to 
identify. It issuggested that theyrelateboth to deficiencies in 
the structure of the UK causesof action12 and procedural law 
that islessconducive to private securitieslitigationthan in the 
US.13 For the same reasons, there is no significant case law or 
other jurisprudence determining the international reach of 
the UK liabilityprovisions in connection with international 
securities fraud. 

With respect to the hypothetical scenarios addressed in this 
article, the issuer LTD is not incorporated in the UK and its 
securities are not admitted to trading on a regulated market. 
Hence, the disclosure regime of the FSMA would, according 
to its express provisions, not apply. Below, we will discuss 
whether the same holds for the liability provisions under the 
FSMA and the torts of deceit and negligent misrepresenta 
tion according to general principles of conflict of laws. 

2. Jurisdiction 

English courts have jurisdiction in claims inpersonam,inclu 
ding claims for damages of defrauded investors in the capital 
markets, if the defendant is served with process in England or 
abroad.14 If the defendant is not present in England for the 
service of process, English courts are careful not to encroach 
upon the sovereignty of other countries by exercising jurisdic 
tion over foreign nationals.15 In fact, the traditional common 
law rule was that English courts had no jurisdiction to enter 
tain a claim in personam against defendants that were not 
present in England.16 This has now changed, and the Civil 
Procedure Rules list the cases where process may be served 
on a defendant out of the jurisdiction.17 It should be noted 
that jurisdiction of the English courts under the rules for 
service on defendants not present in England is discretionary. 
The English courts will not exercise jurisdiction unless the 
application sets out that the claimant believes that the claim 

map and Empirical Assessment' in Armour and Payne (eds), Rationality 
in Company Law (Oxford: Hart 2009), 71, 85-90,also ECGI - Law Wor 
king Paper No. 106/2008, available at http://ssm.com/abstract=1133542. 

12	 For a comparison of UK and US private causes of action see Gerner-
Beuerle, 'Underwriters, Auditors, and Other Usual Suspects: Elements of 
Third Party Enforcement in US and European Securities Law' (2009) 6 
European Company and Financial Law Review 476. 

13	 For a detailed discussion of the differences see Davies, Liability for miss 
tatements to the market: A discussion paper (2007), paras. 111-118. 

14	 Collins (ed.). Dicey, Morris and Collins on The Conflict of Laws (London: 
Sweet & Maxwell, 14th ed. 2006), Rule 22. 

15	 See, for example, Siskina v Distos Compania Naviera S.A. Appellants 
[1979] A.C. 210per Lord Denning:The exerciseof this power [to permit 
service of process out of the jurisdiction]raises delicate questions of the 
relationships inter se of sovereign states and of international comity.... 
Accordingly it seems to me that this is a statutory and legislative field in 
which the court should exercise severe self-restraint...' Ibid. 240. See also 

ibid. 254-255per Lord Diplock: The rules allowing for service ofprocess on 
a person out of the jurisdiction 'are "exorbitant" jurisdictions which run 
counter to the normal rules of comity among civilised nations. For this 
reason it has long been held that where there is any room for doubt as to 
their meaning the provisions of the sub-rules are to be strictly construed in 
favour of the foreigner...' 

16	 Dicey, Morris and Collins, no. 14 above, para. 11-146. 

17	 CPR, r6.36,and para.3.1 of Practice Direction 6B. These provisions apply 
only to cases that are not governed by the Judgments Regulation (Brussel 
I), i.e. claimsthat are outside the scope of the Regulation (Art. 1) and/or 
defendants that are not domiciled in a Member State (Art 3). We will also 
not analyse the problem of when overseas companies within the meaning 
ofPart 34 of the Companies Act 2006 are 'present' within England. For an 
overview and a discussion of the relation to the Civil Procedure Rules see 

Fawcett and Carruthers, Cheshire, North & Fawcett on Private Internatio 
nal Law (Oxford: Oxford University Press, 14th ed. 2008),358-370. 
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has a reasonable prospect of success and the court is satisfied 
that England is the proper place in which to bring the claim 
(forum conveniens).1S 

The most relevant head for our purposes is the section of the 
Civil Procedure Rules dealing with claims in tort, given that 
the liability provisions for incorrect market disclosure are 
commonly classified as tort law.19 The 'claim in tort' head 
provides that English courts may assume jurisdiction where 
(a) damage was sustained in England; or (b) the damage 
sustainedresulted from an act committedwithinEngland.20 
As far as the first limb is concerned, damage is defined as the 
loss produced upon the claimant as a direct consequence of 
the wrongful act.21 It is not necessary that all the damage is 
sustained in England, provided that this is the case for some 
significant portion.22 In foreign-squared transactions (Scena 
rios (i) to (iii) above), where legal action is brought against a 
foreign issuer and the claimants purchased the securities on a 
foreign exchange, but they are resident in England, this part 
of the test willgenerally be satisfied. The initial damage can be 
seen in the actual acquisition of the issuer's securities.23 In 
Scenarios (i) to (iii), the centre of this transaction will typi 
cally be in England, for example because the investor ins 
tructs a local broker and the securities are credited to the 

investor'saccountin England.24 In Scenario(iv),on the other 
hand, these events will typically not have taken place in 
England, with the consequence that the jurisdiction of 
English courts under the first alternative must be denied. 

18	 CPR, r6.37(l), (3). For an interpretation of these requirements and the 
burden imposed on the claimant of showing them see Seaconsar (FarEast) 
Ltd v BankMarkaziJomhouriIslandIran[1994] 1 A.C. 438. 

19	 See Davies, 'Liability for misstatements to the market' (2010) 5 Capital 
Markets Law Journal 443, 451; van Houtte, The Law Applicable to 
Securities Transactions: Choice of Law Issues' in Oditah (ed.), The Future 
for the Global Securities Market - Legal and Regulatory Aspects (Oxford: 
Clarendon Press 1996), 69, 78; Ringe and Hellgardt, 'The International 
Dimension of Issuer Liability - Liability and Choice of Law from a 
Transatlantic Perspective' (2011)31 Oxford Journal of Legal Studies 1,12, 
with references. 

20	 Practice Direction 6B, para. 3.1(9). 

21	 ABCIv BFT [2003] 2 Lloyd's Rep 146,para.44 (relyingon CaseC-220/88 
Dumez Francev. HessischeLandesbank (Helaba) [1990] ECR 1-49: 'the 
place where the damage occurred... can be understood only as indicating 
the place where the event giving rise to the damage, and entailing tortious, 
delictual or quasi-delictual liability, directly produced its harmful effects 
upon the person who is the immediate victim of that event', para.20). 

22	 MetallundRohstoffA.G. v Donaldson Lufkin&JenretteInc. [1990] 1 Q.B. 
391,437;Cecilv Bayat [2010] EWHC 641 (Comm), para.122,reversed on 
other grounds, [2011] EWCA Civ 135. 

23	 Hallv Cableand Wireless Pic [2009] EWHC 1793(Comm), para.32.The 
fall in LTD's share price upon disclosure of accurate information does not 
constitute a separate loss but, rather, 'it crystallises the amount ofa present 
loss, which hitherto had been open to be aggravated or diminished by 
movements in the... market', see ibid. para. 33 (quoting Nykredit Mor­
tgageBank pic v Edward Erdman Group Ltd. (No.2) [1997] 1WLR1627 at 
P.1632C-D). 

24	 See Cecil v Bayat, no. 22 above, which dealt with misrepresentations 
concerning shareholdings in a foreign company. In assuming jurisdiction, 
the court referred to the fact that the 'economic base' of the claimants was 

England and 'that it was to this country that the shares and profit [of the 
company] would have been transferred and where the financialloss would 
have been suffered' by them, ibid. para. 122.This reasoning also applied to 
aclaimant who was working abroad at the relevant time. It should be noted 
that the fact alone that the claimant received the misrepresentation and 
entered into a contract in reliance upon the statement in his home country, 
and that the ultimate financial loss is felt there, is not enough to establish 
jurisdiction if the initial damage manifests itself abroad, see Alfred Dunhill 
Ltd v DiffusionInternationale De MaroquinerieDe PrestigeS.A.R.L [2002] 
1 All E.R. (Comm) 950 (with regard to Art. 5(3) of the Brussels Conven 
tion). 

If, despite the investors being resident in England, the first 
alternative of the 'claim in tort' head does not apply because, 
for example, the transaction is effected through a foreign 
broker and the accounts are located abroad, it is necessary to 
analyze the second limb of the test as well. The second alter 
native is taken to require that 'substantial and efficacious acts 
[were] committed within the jurisdiction'.25 In the case of 
fraudulent or negligent misrepresentations, courts have held 
that this requirement is met if the misstatements are made in 
England.26 Thecourtsinterpret the jurisdiction clauserestric­
tively, stressing the need to avoid multiple competent jurisdic 
tionsand conflicting applicable laws.27 Thisconcernis parti 
cularly pertinent in securities litigation. Since the issuer's 
securities can be purchased by investors located in any coun 
try, jurisdiction rules that were too permissive would lead to 
the issuer being potentially subject to claims in a large number 
of different jurisdictions.28 

In Scenario (i) above the misrepresentation originates in 
England during meetings of LTD's CEO and CFO with local 
investors. Accordingly, the connecting factor is clearly pre 
sent and English courts would assume jurisdiction. In both 
Scenarios (ii) and (iii) the outcome would be different. 
English courts are of the opinion that the receipt of incorrect 
information that is communicated from abroad and acting 
upon the misrepresentation within the jurisdiction do not 
constitutesufficient connectingfactors.29 The decisions that 
established this rule for personal communications30 must 
hold a fortiori for securities fraud, where communication is 
often impersonal and (in foreign-squared cases) the investors 
act only partly upon the statement within the jurisdiction, 
namely as far as they base their investment decision on the 
incorrect information, whereas the actual securities trade 
occurselsewhere.31 A comparisonwith Ubel cases,where the 

25	 Metallund RohstoffA.G. v Donaldson Lufkin &JenretteInc. [1990] 1 Q.B. 
391,437. 

26	 NewsatHoldingsLtd, Newsat-425 Ltd, Newsat1 Ltd v CharlesZani [2006] 
EWHC 342 (Comm) (relying on Domicrest Ltd v Swiss Bank Corporation 
[1999] QB 548, a case that concerned Art. 5(3) of the Lugano Convention 
1988);Cecil v Bayat, no. 22 above, para. 124. See also ABCI v BFT, no. 21 
above, para.41. For an application of Art. 5(3) of the Judgments Regula 
tion in this context see London Helicopters Ltd v Heliportugal LDA-INAC 
[2006] EWHC 108 (QB). 

27	 Newsat Holdings, no. 26 above, paras. 36-38 (quoting the Court of Justice 
of the European Union, Case C-220/88 Dumez France SA and Tracoba 
SARL v HessischeLandesbank [1990] ECR 1-49; Case C-68/93 Shevill v 
Press Alliance SA [1995] ECR 1-415). 

28	 This point was also emphasised by Davies, Davies Review of Issuer Liabi 
lity: Final Report (2007), para. 63. 

29	 Cecil v Bayat, no. 22 above, para. 125. Before the amendment of what is 
now CPR, r6.36 and para. 3.1 of Practice Direction 6B in 1987 in order to 
align the rules with Art. 5(3) of the Brussels Convention (now Art 5(3) of 
the Judgments Regulation, which provides for special jurisdiction in tort of 
the courts at the place 'where the harmful event occurred'), as interpreted 
by the Court of Justice of the European Union in Case 21/76 Handelswe­
kerij GJ Bier BV v Minesde Potassed'Alsace SA [1976] ECR 1735), the 
common view was that English courts could entertain the claim if the 
statement was received and acted upon by the claimant within the jurisdic 
tion. See Diamond v. Bank ofLondon and MontrealLtd [1979] Q.B. 333; 
Multinational Gas and Petrochemical Co. v Multinational Gas and Petro 

chemical ServicesLtd. [1983] Ch. 258; Cordoba Shipping Co v National 
State Bank, Elizabeth, New Jersey (The Albaforth) [1984] 2 Lloyd's 
Rep. 91; and from the literature Dicey, Morris and Collins, no. 14 above, 
para. 11-218;Fawcett, Harris and Bridge, International Sale of Goods in 
the Conflict of Laws (Oxford: Oxford University Press 2005), paras.6.110­
6.113. 

30	 See no. 26 above. 

31	 In fact, some liability provisions for incorrect market disclosure, notably s 
90FSMA, do not require a showing of reliance. Investors can raise a claim 
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same problem of a wide dissemination over the internet can 
arise as in Scenario (iii), confirms this assessment. English 
courts have held that the location of the publisher's establish 
ment is the place where the harmful act is committed, not the 
places where the publication isdistributed.32 

Finally, the position of the investors in Scenario (iv) above is 
even more problematic. Communication of the incorrect 
information to the investors in their home country would not 
establish the requisite connecting factor with England, and 
neither would the receipt of information communicated from 
abroad in England. Even where the situation is within the 
letter of the law, for example because the incorrect disclosure 
originated from England (as in Scenario (i)), it is questionable 
whether the courts will assume jurisdiction if the investors 
have no connection to England, other than that they were 
coincidentally in the country or apprised themselves of the 
disclosure within the jurisdiction in order to take advantage of 
English securities laws. In a leading Ubelcase, EngUshcourts 
refused to exercise jurisdiction where foreign claimants took 
up residence in England for the purpose of pursuing the libel 
claim, but their real grievance occurred in other countries.33 
Therefore, with respect to non-local investors who purchase 
their securities on a non-local exchange, there is reason to 
assume that the EngUsh courts will judge the situation in a 
similar way to the US Supreme Court in Morrison. 

3. Applicable law 

As far as appUcable law is concerned, it is useful to distinguish 
between the express liability provisions in the FSMA and 
other areas of the law that may provide remedies for securi 
ties fraud, notably tort law (in the UK, the relevant instru 
ments are the torts of deceit and negligent misrepresenta 
tion34). The international reach of the express liability 
provisions is limited by the requirements that are imposed by 
these provisions. Section 90 FSMA, the provision for prospec 
tus liabiUty, appUes only to misleading statements in the lis 
ting particulars35 or the prospectus.36 These are technical 
terms that refer to the listing particulars as defined by the 
FSMA37 andrequiredunder the Listing Rules,38 andto pros 
pectuses required because securities are offered to the public 
in the United Kingdom or admitted to trading on a regulated 

for damages even though they were not aware of the incorrect statement 
and did not, accordingly, 'act upon it' in any way. This example illustrates 
that traditional tort law jurisdiction concepts are not well suited to address 
the idiosyncrasies of securities litigation. 

32	 Newsat Holdings, no. 26 above, para. 37 (quoting Case C-68/93 Shevill v 
Press Alliance SA [1995] ECR 1-415). But see also Loutchansky v Times 
Newspapers Ltd. (Nos. 2 to 5) [2002] Q.B. 783; Dow Jones & Company Inc. 
v Gutnick[2002] HCA 56 (holding that the tort of defamation is committed 
where the defamatory material is downloaded, at para. 44); Harrods Ltd. v 
Dow Jones & Company Inc. [2003] EWHC 1162 (permission to serve out 
was granted in spite of the very small number of copies of the defamatory 
material available to readers in England; the court noted that the material 
was also published online and that the claimant was an English company, 
at paras. 4, 44). Defamation cases arc crucially different from securities 
fraud in that the damage to reputation occurs, and consequently, the tort is 
committed, at the place where the defamatory material is available in 
comprehensible form, Dow Jones v Gutnick, ibid. para. 44. 

33	 Kroch v Rossellet Cie Socilti des Personnesa ResponsibilitS Ltd [1937] 1 
All ER 725. 

34	 See no. 10 above. 

35	 Section 90(l)(b). 

36	 Section 90(11). 

37	 Section 79(2). 

38	 Section 79(1), L.R. 4. 

marketin the UK39 and approvedbythe competentauthority 
in the UK or, where another Member State of the EU is 
'Home State', by the competent authority in that State.40 
While the law is not entirely clear about this, it is, therefore, 
sensible to interpret the scope of application of section 90 as 
paralleling that of the prospectus disclosure obligations des 
cribed above.41 The legislature was more expUcit when it 
adopted section 90A FSMA. According to schedule 10A of 
the FSMA, the liabiUtyprovision applies where the securities 
of the defendant issuer are, with the consent of the issuer, 
admitted to trading on a market situated or operating within 
the UK, or the UK is the issuer's Home State.42 

Thus, the sections of the FSMA can be interpreted as contai 
ning a rule of substantive law coupled with a rule demanding 
application of the provisions whenever the connecting factor 
with the United Kingdom (offer of securities to the public in 
the UK, admission to trading on a regulated market in the 
UK, or the UK is the issuer's Home State) is present.43 In 
Scenarios (i) to (iv) above, the issuer is not incorporated in the 
UK and its securities are not admitted to trading on a regula 
ted market there. Hence, section 90A FSMA does not 
apply.44 

As far as liability outside the scope of the FSMA is concerned 
(torts of deceit and negligent misrepresentation), the applica 
bility of English law is determined by general principles of 
conflict of laws. Liability for incorrect market disclosure is 
commonly classified as being governed by private internatio 
nal tort law.45 These rules have now been harmonised by the 
Rome II Regulation.46 Article4 of the Regulationdealswith 
tortious UabiUty. The general rule provides that the law appU 
cable to tort/delict shall be the law of the country where the 
damage occurs (lex damni), irrespective of the country where 
the event giving rise to the damage occurred or the country 
where indirect consequences occur.47 This parallels the first 
alternative of the EngUsh rules on jurisdiction. Therefore, in 
applying the reasoning from the section "Jurisdiction" 
above,48 we can concludethat in Scenarios(i) to (iii) above, 
EngUsh law will, in principle (save possible exceptions to be 
discussed below), be appUcable, provided that the relevant 

39	 Section 85(1), (2). 

40	 Section 85(7). 

41	 See no. 7 above. 

42	 Schedule 10A, para.1(1). 

43	 On this interpretation, the norms would be what has been called in the 
literature 'setbstgcrechte Sachnormen' ('self-satisfied' norms of substan 
tive law), i.e. provisions that determine their international scope of appli 
cation notwithstanding the lex causae. See Kegel, 'Die selbstgerechte 
Sachnorm' in Jayme et al (eds) Gedachtnisschrift fur Albert A. Ehren­
zweig (Karlsruhe; Heidelberg: C.F. Mtiller 1976), p 51. This interpretation 
is not shared by everyone, see Davies, no. 19 above, 451. 

44	 If the discussions with investors or the communication of information to 

investors in the UK constitutes a public offer, which may be the case 
depending on the type of communication, the investors, and the securities, 
an approved prospectus would be required and liabiUty would, accordin 
gly, attach to misstatementsin that prospectus (section 90 FSMA). Offer to 
the public is defined in s 102B FSMA. The prospectus requirement does 
not apply to certain types of security and offers to qualified investors and 
fewer than 100 persons, ss 86,102A FSMA. 

45	 See no. 19 above for references. 

46	 A summary of the UK tort choice of law rules, which continue to apply to 
matters outside the scope of Rome II (in particular defamation), is given 
by Fawcett and Carruthers, no. 17 above, 766-768,868-872. 

47	 Art 4(1). 

48	 Text to notes 21 to 24. 
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connecting factors with England (instruction of the broker, 
location ofthe accounts, etc.)are present.49 

The Rome II Regulation provides for an exception to the 
general ruleapplying the lex damni if the case 'is manifestly 
more closely connected' with another country (so-caUed 
'escape clause').50 Some commentators suggest to use the 
escape clause not byway of exception, but as the default rule 
in securities Utigation, and apply,for example,the lawof the 
country where the issuer is incorporated or where it has its 
primary Usting.51 It may be argued that this is particularly 
appropriate in Scenario (iii), where the issuer disseminates 
information globally and does not specifically target local 
investors of the forum, in order to avoid the application of 
multiple, potentiaUy conflicting legal regimes. However, it 
remains to be seen whether the courts wiU foUow this route. 
This may be unlikely, given that the Rome II Regulation 
makes clear that the escape clause is intended to apply only in 
exceptional circumstances (confer the wording: 'mani 
festly').52 

France 

1. Introduction 

For purposes of simpUcity,we wiUassume that the officers of 
LTD comply with the specific French legal rules appUcable to 
communications with investors on the French national terri 

tory in connection with transactions in securities listed on an 
exchange outsidethe European Union (the "EU").53 Specifi 
cally, we assume that their communications would not be 
deemed to be a public offer of securities54 and do not fall 
under either the prohibition on solicitation of transactions on 
an "unrecognized" exchange outside the EU55, or on imper 
missible financial solicitation, which covers all unsolicited 
communications, by any means, with specified, unsophistica 
ted investors with respect to securities traded on such mar 
kets56. 

2. Jurisdiction 

In the hypothetical scenarios considered, jurisdiction will not 
be decided through the application of EU rules, in particular 

49	 In Scenario (iv), the damage to the foreign investors will typicallynot occur 
in the UK. But since it is unlikely that English courts will assume jurisdic 
tion in that case, it is not necessary to pursue the question. 

50	 Art. 4(3). 

51	 Davies, no. 19 above, 451; Ringe and Hellgardt, no. 19 above, 23-35. 

52	 See Fawcett and Carruthers, no. 17 above, 799-800, for a discussion of the 
escape clause and references. 

53	 See H. Synvet, A. Tenenbaum, Instruments financiers, R6p. international 
Dalloz, 2009, numero 54 etseq. 

54	 French Monetary and Financial Code (Code monetaire et financier). Art. 
L. 411-1. 

55	 French Monetary and FinancialCode, Art. L. 423-1:"Thepublic may only 
be approached, in any form whatsoever and by whatever means, directly or 
indirectly, in connection with transactions relating to a foreign market for 
transferablesecuritiesother than a regulated market ofa European Econo 
mic Area Member State, for negotiable futures contracts or any other 
financial product, if mat market has been recognised as determined by 
decree, and subject to reciprocity". 

This text applies when an offer is made to the public in France, as defined 
on the basis of residence, by any means, including internet, provided the 
solicitation is active in character, and not simply passive. See H. Synvet, A. 
Tenenbaum, op. cit., numero 54 et s. 

56	 French Monetary and Financial Code, Art. L. 341-10 4°. 

the Brussels I Regulation of December22, 2000 ("Brussels 
I"). Although the scenarios involve Utigation of civil and 
commercial matters before a court in an EU member state 
(France) and in an international context, the litigation is not 
withinthe fieldof applicationof BrusselsI becausethe defen 
dantisnotresident on the territory ofanEU member state57. 
Such residence is one of the conditions both for applying the 
general rule of competenceestablishedby BrusselsI - actor 
sequitur rei -58 andoffering theplaintiffa choice ofcompetent 
forums inUtigation involving contracts59 or torts60. 

Because the defendant is domiciled outside the EU, the rules 
of French law regarding territorial conflicts of jurisprudence 
should be applied for determining the competence of French 
courts61. In the hypothetical scenarios, the competence of 
French courts is not in doubt to the extent relevant elements 

connect the Utigation to France. 

Thus, after first considering that, in principle, the competent 
jurisdiction iswhere thedefendant isdomiciled62, French law 
permits French courts to judge matters of tort when the place 
ofthe harmful act,or of the damage sustained, is in France63. 

Since the issue under the law of the forum (i.e., France) would 
be characterized as a tort resulting from the communication 
byLTDanditsofficers offraudulent information64, theinves 
tor plaintiffs would have the right to bring an action against 
the officers and/or LTD in a French court provided that either 
the damage was incurred in France, or the harmful act took 
place inFrance65. 

Under the law of the forum, identifying the jurisdiction where 
the damage occurred raises some uncertainty due to the lack 
of precise guidance in French law. 

Since only the primary damage, and not any consequential 
damage, mustbe considered66, one positionwouldbe that the 
damage occurred where the shares of LTD were acquired, 
which presumably was on the LTD Home Country market. 

57	 Brussels I Art 2 § 1. Even the exclusive competence provided in corporate 
matters (Reglement, Art. 22-2), which some commentators argue should 
be extended to litigations involving the responsibility of corporate mana 
gement (see D. Cohen, La responsabilite civile des dirigeants sociaux en 
droit international privl, Rev. crit. de droit international privd, 2003.585, 
spec. p. 613 s.) assumes that the corporate headquarters is located on the 
territory of an EU member state. 

58	 Brussels I, Art 4-1. 

59	 Brussels I, Art 5-1. 

60	 Brussels I, Art 5-3. 

61	 Brussels I, Art. 4-1. 

62	 New French Code of Civil Procedure (Nouveau code de procidure civile), 
Art 42. 

63	 New French Code of Civil Procedure, Art. 46. See Molina Douchy-Oudot, 
Competence, Repertoire Dalloz de procedure civile, December 2010, 
numero 84 et s. 

64	 See H. Gaudemet-Tallon, Competence civile et commerciale, Repertoire 
international Dalloz, 2007, numero 12. 

65	 See H. Gaudemet-Tallon, op. cit. numero 38 et seq.; A. Huet, Competence 
des tribunaux francais a regard des litiges internationaux. Competence 
Internationale ordinaire. Principe de l'extension a 1'ordreinternational des 
regies de competence territoriale interne, JurisCIasseur Droit internatio 
nal, Fasc. 581-20,2002, numero 37 et seq. 

66	 The place where the damage was incurred does not include the domicile or 
headquarters of the injured party (Cass. civ. 2C, 15oct. 1981,Gaz. Pal.1982. 
1. Somm. 100), nor the place where the financial consequences of the 
alleged misconduct may ultimately be measured (Civ. 2c, 28 February. 
1990, numero 8811.320, Bull. civ. II, num6ro 46), but the location where 
the damage originally occurs. 
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Assuming thattheinformation provided to investors (French 
or non-French) in France was the same as the information 
avaUable where LTD's securities are traded, this position 
would lead to the argument that the investors suffered 
damage by acquiring securities on that marketas a resultof 
the over-valuation of the shares resulting from the pubUca­
tion of unjustifiably favorable information about the issuer. 
Even if the damageremained unseen until the true situation 
of the issuer was revealed, the damage nevertheless existed 
andFrench jurisprudence would recognize it asa certainty67. 

However, connections to other jurisdictions may also be 
maintained as a result of the complexity of the financial 
damage and the different analyses possible. The principal 
alternative would be to locate the damage where the relevant 
cash or securities accounts used for the transactions were 

located68. This position would be based on the Kronhofer 
decision of June 10, 2004, by the Court of Justice of the 
European Union, which interpreted jurisdiction similar to the 
approach adoptedin the Brussels I69. 

If the fraudulent information is communicated to investors in 

France, by any means (written, oral or visual) or through any 
medium, there is no doubt that the harmful act occurred on 
French territory. French courts would thus clearly have juris 
diction in Scenario (i), where LTD's officers are physicaUy 
present in France, and are likely to have jurisdiction in Scena 
rio (ii), if French investors are considered to be specifically 
targeted. The targeting of French viewers may be deduced 
from several possible indicators, such as the use of the French 
language, a link to a French contact, or ease of access through 
hyperlinks, searchenginesor French advertising70. Thisbasis 
for jurisdiction would also permit the French court to take 
into account all damage incurred by the plaintiffs, even if such 
damage was incurred outside France71. The same result 

67	 "The certainty of the harm arose once the victims purchased shares [...] at 
a price greater than their true value as a result of the publication of false 
information", Cour d'appel de Paris, 9° ch. Sect A, 15 January. 
1992 (Affaire « Societe Generate de Fonderie »): Dr. societes, September 
1992, § 189, note H. Hovasse; Gaz. Pal., 1992,1, p. 293, note J-P. Marchi; 
RTD com., 1992, p.884, note P. Bouzat; Cass. Grim. 15 March 1993, 
pourvoi numero 92-82.263,Bull. Crim. 1993, numero 112, p. 270. Adde, N. 
Spitz, La reparation des prejudices boursters, Banque edition, 2011, 
numero 357. 

68	 See infra Applicable law. 

69	 CJCE, 10 June 2004, Kronhofer, aff. C-168/02, Rec I. 6009; Rev. crit de 
droit international prive, 2005.326, note H. Muir Watt; D. 2005.Pan. 1261, 
obs. P. Courbe et H. Chanteloup. The Court was answering, in this situa 
tion, a question raised in connection with a Utigation between M. Kronho 
fer, who was domiciled in Austria, and financial investment advisors, who 
were domiciled in Germany, seeking an indemnity for M. Kronhofer for 
financial losses which he claimed he had suffered as a result of the tortious 

conduct of the defendants, whom he claimed caused him, over the tele 
phone, to enter into a contract for share purchase options acquired on the 
London Stock Exchange, but without warning him of the risks involved in 
such a transaction. Asked to interpret Article 5, point 3, of the Brussels 
Convention, which establishes as the criterion for jurisdiction the "place 
where the harmful event occurred'', the Court decided that such expres 
sion "does not refer to the place where the claimant is domiciled or where 
"his assets are concentrated" by reason only of the fact that he has suffered 
financial damage there resulting from the loss of part of his assets which 
arose and was incurred in another [EU Member] State". 

70	 See, regarding offers of financial services, le Livre blanc de la Commission 
bancaire et de la Banque de France, Internet, quelles consequences pru­
dentielles, published in December 2000. 

71	 See CA Paris,15°ch., sect. B., 30 June 2006,Ste Morgan Stanley & Co et a. 
c/ SA LVMH: JurisData numero 2006-303479; Bull. Joly Societes 2006, 
p. 1453,note D. Schmidt; Banque et droit 2006,numero 108,p. 34,note H. 
de Vauplane; D. 2006, p. 2241, obs. X. Delpech; A. Pietrancosta, Affaire 

would be reached for non-French plaintiffinvestors who are 
resident in France. 

However, it ismore difficult to determine that the harmful act 
occurred in France in Scenario (Hi) when the fraudulent infor 
mation did not specifically target French investors but was 
simply available on LTD'swebsite. Because the act causing 
the damage occurred where the information was released, 
identifying where that took placeraisesimportant issuesof a 
technicalnature (would it be the location of the server, of the 
website host, or of the internet access provider?) and at a 
practical level (if these elements are mobile). Although 
Frenchjurisprudencehas not directlyaddressedthis issue,an 
analysis of decisions regardingthe placeof damagecausedas 
a result of the internet or the law appUcable to torts over the 
internet appears to demonstrate a growing trend among 
French judges to look beyond the mere accessibility of the 
website in France and to require in addition that specific 
connections to the French legal environment be present to 
provethat Frenchinternetviewers weretargeted72. 

In the event sufficient connections to France are not present, 
which is likely to be the case under Scenario (ui), it should be 
noted that the jurisdiction of French courts may also be 
established based solely on the basis of the plaintiffs posses 
sing French nationality (wherever they are domiciled) at the 
time the action is initiated. Article 14 of the French Civil Code 

grants French plaintiffs a right to demand the jurisdiction of 
French courts, at the option of the plaintiff and to the exclu 
sion of any other jurisdiction. Although expressed in restric 
tive terms, this right may be exercised in both financial and 
non-financial matters73. 

3. Applicable law 

Although, based on the discussion above, it is likely that a 
French court would have jurisdiction in Scenarios (i) and (ii) 
and the other circumstances described, it remains to be deter 
mined which law, among various possibUities, should be 
appUed. Since jurisdictional and legal authority may be deci 
ded as separate matters, the tort law which would be appUed 
by the French judge must be identified. 

The choice of law would be determined by applying the rules 
of conflicts of law established by the EU Regulation of July 
11,2007 on the law appUcable to non-contractual obUgations, 
known as "Rome II". 

First, the hypothetical scenarios are within the geographic 
range of Rome II because they involve an international litiga 
tion and are subject to the jurisdiction of an EU member 

Morgan Stanley d LVMH: le recadrage de la Cour d'appel de Paris, 
Revue trimestrielle de droit financier, 200671,p. 6; C. Chabert, Courtes 
observations de droit international prive a propos de l'arrfit Morgan 
Stanley, Communication Commerce eiectronique numero 12, dcccmbre 
2006, comm. 158. 

72	 See H. Gaudemet-Tallon, op. cit. numero 40; A. Huet, op. cit, numero 42; 
D. Bureau, H. Muir Watt, Droit international prive, PUF, 2010, numero 
1016 et seq.; G. Lardeux, La competence internationale des tribunaux 
francaisen matiere de cybcrddlits, Dalloz 2010 p. 1183. 

73	 See V. H. Gaudemet-Tallon, op. cit. numero 108 etseq.; B. Audit, Droit 
international prive, Economica, 6° ed. 2010, numero 358 et seq., p. 320 et 
seq.; A. Huet, Competence « privil6gi6e » des tribunaux francais ou com 
petence fondee sur la nationalite francaise de Tune des parties, Fasc. 
581-30etseq., 2002. 
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I 
state74. Rome II is not limited only to intra-EU matters, but 
estabUshes generalized conflicts of laws rules as the interna 
tional private lawofthe member states75. Asstatedin Article 
3 of Rome II: (Universal AppUcation): "Anylawspecified by 
thisRegulation shallbe appliedwhether or not it is thelawofa 
Member State." 

Second, the hypothetical scenarios are within the substantive 
reach of Rome II, since the Utigation involves compensation 
for damagecaused by the violation of non-contractual civilor 
commercial obUgation. 

It is in fact hardly possible to contest that the Utigationagainst 
the officers and/or the company LTD involves tort law, 
whether this characterization arises from the position of 
Frenchlaw(lexfori)16 regarding the subject, or the extension 
of the independent interpretation adopted by the Court of 
Justice of the EU regarding jurisdictional conflicts77. 

The hypothetical Utigation also does not appear to be of a 
nature excluded from Rome II. By its terms, Rome II does not 
apply to "non-contractual obligationsarisingout ofcorporate 
law". However, legal doctrine is largely consistent in conside 
ring that this exclusion, despite its lack of precision, concerns 
only actions based on a violation of the actual terms of corpo 
rate law, without reducing Rome II's authority in connection 
with the tort liability to third parties of a company or its 
officers78. 

As a result, the conflict oflaws should be resolved by applying 
Rome II. Because there are no provisions specifically addres 
sing market purchases and sales of securities, and there is no 
contractual agreement between the parties as to applicable 
law79, reference should be made to the general rule of Rome 
II for resolving conflicts of laws. The applicable law would 
thus be "the law of the country in which the damage occurs 
irrespective ofthe country in which the event giving rise to the 
damageoccurred and irrespective ofthecountry or countriesin 
which theindirect consequences ofthateventoccur."80 Howe 
ver, Rome II sets apart the case "where it is clear from all the 
circumstances ofthe case that the tort/delict is manifestlymore 
closely connected with [another] country [...] based in particu 
lar on a preexistingrelationshipbetween the parties, suchas a 
contract, that is closely connected to the tort/delict in ques 
tion"61. 

74	 See F. J. Garcimartfn Alferez, The Rome II Regulation: On the way 
towards a European Private, International Law Code, The European 
Legal Forum (E) 3-2007, p. 77, numero 9 et s.; G. Lardeux, Sources 
extra-contractuelles des obligations. Determination de la loi applicable, 
JurisQasseur Droit international, Fasc. 553-1,2008, numero 7; O. Bosko­
vic, Reglement Rome II (Obligations non contractuellcs), Repertoire 
international Dalloz, 2010, numero 3. 

75	 See D. Bureau, H. Muir Watt, op. cit. no. 1002, p. 412. 

76	 See, in favorof the characterizationof the plaintiffsas third partiesand of 
their action as a demand in tort, including for Utigation initiated by share 
holders as a result of false information published in the financialmarket by 
a company, F. Danos, La reparation du prejudice individuel de I'action­
naire, RJDA, 5/08, p. 475. 

77	 V. T. Azzi, Bruxeiles I, Rome I, Rome II: regard sur la qualification en 
droit international prive communautaire, Dalloz 2009, p. 1621. 

78	 In agreement, see F. J. Garcimartfn Alferez, Art prec. numero 20; O. 
Boskovic, op. cit numero 9. In general, see H. Synvet, Societe, Rep. 
international Dalloz, numero 111 et s. 

79	 Rome II, Art 14. 

80	 Rome II, Art 4-1. 

81	 Rome II, Art 4-3. 
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The clear EU preference for the lex loci damni results in a 
presumption that this law of the place of damage is closest to 
the dispute. This presumption can only be rebutted on an 
exceptional basis in favor of the law of jurisdiction where the 
harmful act occurred when such jurisdiction has "manifestly" 
closerconnections with the situation in question82. This pre 
sumption thus overrides somewhat the earlier approach in 
French law, which gave equal importance in torts involving 
more than one jurisdiction to the law of the place of the 
harmful act and the law of the place where the damage 
occurred83, withpreference to be given, in principle84, to the 
law of the jurisdiction which had the closest connection to the 
dispute85. 

As a result of the rule retained by Rome II, the place where 
the damage occurred must be identified, which raises serious 
difficultiesunder French law in our hypothetical scenarios, as 
was seen above. A serious argument may be made that the 
directdamage, which is the onlydamage to be considered,86 
occurred where the shares were acquired, which means the 
Home Country market, due to the initial over-evaluation of 
the price of the shares resulting from the pubUcation of infor 
mationunjustifiably favorable to LTD87. Thelawofthe place 
of the market where the shares were purchased should, there 
fore, be declared applicable in Scenarios (i), (ii) and (iii), its 
closeness to the dispute reinforced by other facts (the princi 
pal market for LTD's shares, the source and principal center 
for the pubUcation of false information, lex societatis)which 
protect it from replacement by the law of the place where the 
harmful act occurred. Indeed, it seems unlikely that the law of 
the place where the harmful act occurred, even if it consisted 
of an active communication of fraudulent information in 

France, has "manifestly" closer connections with the dispute. 

However, as was seen above, another analysis is also possible, 
whichwould place the site of the damage in Scenarios (i), (ii) 
and (iii) in the jurisdiction where the relevant cash or securi 
ties accounts were located. Such an analysis would lead to a 
different result only if the relevant accounts were located in 

82	 See E. Loquin, La regie de conflit generate en matiere de deiit dans le 
riiglementdu 11juillet 2007,inS. Corneloup et N. Joubert, (ss. la dir.de), 
Le reglement communautaire « Rome II» sur la loi applicable aux obliga 
tions non contractuelles, 2008, Litec; D. Bureau, H. Muir Watt, op. cit. 
numero 1005, p. 414; O. Boskovic, op. cit numero 38 etseq. 

83	 See Cass. lre civ., 14janv. 1997,Gordon and Breach, Bull. civ. I, numero 16, 
p.8,Rev. crit.de droit international prive,1997,p.504,note J.-M.Bischoff, 
JCP G1997, II, 22903, note H. Muir Watt, D. 1997, jurispr. p. 177, note M. 
Santa-Croce; Cass. 1™ civ., 28 October 2003, Bull civ. I numero 219, 
p. 172,D. 2004.233 note P. Delebecque, Rev. cr. 2004.83, note D. Bureau. 

84	 Regarding the numerous aspects of jurisprudential uncertainty on this 
issue, see D. Bureau, H. Muir Watt, op. cit numero 987, p. 399; G. 
Lardeux, Sources extra-contractuelles des obhgations. Determination de 
la loi applicable, JurisClasseur Droit international, Fasc. 553-1, 2008, 
numero 32 et 51 et seq. 

85	 See Cass. lre civ., 11 May 1999,Mobil North, Bull. civ. I num6ro 153, p. 101, 
Rev. crit. de droit international prive, 2000, p. 199,note J.-M. Bischoff, JDI 
1999,p. 1048,note Legier, D. 1999,somm. p. 295,obs. Audit, JCP G1999, 
n, 10183, note H. Muir Watt; Cass. 1™civ., 5 March 2002, Sisro, Bull. Civ. 
I numero 75, p. 58, JCP G 2002 II 10082, note H. Muir Watt, Rev. cr., 
2003.440, note J.-M. Bischoff; Civ. lrc, 27 March 2007, numero 05-10.480, 
Bull. civ. I, numero 132, Rev. crit. de droit international prive, 2007.405, 
note D. Bureau; Civ. lre, 27 May 2010, numero 09-65.906, in6dit 
Also, with respect to public denigration, the matter of LVMH / Morgan 
Stanley, CA Paris, 15ech., sect B, 30 June 2006, numero 04/06308, RTDF, 
numero 2006/2, p. 6, note A. Pietrancosta. 
On the uncertainties of the system, see P. Bourel, Responsabilite civile, 
Rep. international Dalloz; Horatia, numero 985 et seq. 

86	 See Rome II, recitals 16 and 17. 

87	 See supra. 
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France, asa result oftheprimary connection with France, the 
countrywhere the harmful act occurred. From the EU pers 
pective, this analysis has the advantage, in keepingwiththe 
goal ofcoherence expressed byRome II88, ofbeing based on 
the Kronhofer judgment of June 10, 2004, of the Court of 
Justice of the EU concerning jurisdictional competence89. In 
this case, the location of the investment account of the defen 
dant, to which the defendant transferred funds which were 
subsequently invested and which became the subject of the 
disputed financial losses (Germany), was preferred to the 
domicile of the plaintiff,which was supposed to represent the 
"place of his wealth" (Austria), while no consideration was 
given to the fact that the placements had been made in the 
London market. 

In addition to the chaUenge for the judge of resolving the 
question of the relevant accounts, which may be extremely 
difficult, particularly in the context of an international acqui 
sition of book-entry (dematerialized) securities90, the limits 
of the analogy with the Kronhofer judgment should be kept in 
mind, since there are differences between the rules and prin 
ciples for resolving conflicts of law and jurisdictional conflicts, 
and also because there are factual distinctions between the 

case considered in Kronhofer and our hypothetical scena­
•	 91 

nos. 

88	 See Rome II, recital 7. 

89	 See CJCE, 10 June 2004, supra. 

90	 With respect to the legal location of book-entry securities, the position can 
be taken that the law of the issuer should be applied, since it generally 
governsthe form of issued securities(sec H. Synvet, Societe, Rep. interna 
tional Dalloz, numero 95). 

91	 The applicable law is granted an overarching authority, since it governs "in 
particular" (Art. 15): 

(a) the basisand extent of liability,includingthe determination of persons 
who may be held liable for acts performed by them; 

(b) the grounds for exemption from liability,any limitation of liabilityand 
any division of liability; 

(c) the existence, the nature and the assessment of damage or the remedy 
claimed; 

(d) within the limitsof powersconferred on the court by its procedurallaw, 
the measures which a court may take to prevent or terminate injury or 
damage or to ensure the provision of compensation; 

(e) the question whether a right to claim damages or a remedy may be 
transferred, including by inheritance; 

(f) personsentitled to compensation for damagesustainedpersonally; 

(g) liability for the acts of another person; 

(h) the manner in which an obligation may be extinguished and rules of 
prescription and limitation, including rules relating to the commencement, 
interruption and suspension of a period of prescription or limitation. 

The designated governing law only yields before "mandatory provisions" 
("lois de police franchises" (Art 16; it should be noted here that the 
international application ofFrench criminal or administrative violations in 
connection with the communication orpublication of fraudulent or mislea 
ding information is limited essentially to securities listed on regulated 
markets within the meaning of French and EU law. See the French 
Monetary andFinancialCode, Art. L. 465-3and the General Regulationof 
the Autoriti des marches financiers (the "AMF", or French Securities 
Markets Authority), Art 632-1.); or the French public policy ("ordre 
public international francais") (Art. 26; such as excessive non 
compensatory punitive or exemplary damages plus interest, see recital 32). 

Germany 

1. Jurisdiction 

1.1. General 

Given that LTD, CEO and CFO aU are not resident in a 
Member State of the Brussels I Regulation, in Denmark or in 
a Contracting State of the Lugano Convention, the jurisdic 
tion of German courts would be governed by German natio 
nal law,namely the Zivilprozessordnung (ZPO), by virtue of 
Art. 4 (1) Brussels I Regulation. Four different heads of 
jurisdiction are possible candidates for establishing jurisdic 
tion dependent on the facts of the specific case. There is no 
specific aspect of "extraterritoriality" in this regard since the 
claims at stake brought forward by investors estabUshed 
under private law are simple claims under private law with 
public law issues only possibly relevant as incidental ques 
tions. 

1.2. Random heads of jurisdiction 

Two of the possible heads of jurisdiction will find only random 
appUcation. The first is § 29 ZPO employing the place of 
performance of a contractual obligation as a head of jurisdic 
tion for claims in contract enforcing that very contractual 
obUgation. This will only come into operation insofar as there 
are direct contractual relations between LTD and the inves 

tors, and even then only for claims against LTD, not for claims 
against CEO or CFO. The second in this category is § 21 ZPO. 
Here the connecting factor is a place of business. Evidently 
this will only apply against LTD again, and a necessary prere 
quisite is that LTD has a place of business in Germany. The 
notion of place of business should be interpreted in accor 
dance with the respective yardsticks as established by the 
Court of Justice of the EU under Art. 5 (5) Brussels Conven 
tion. This appUes to all settings indicated under (i)-(tii) 
without further differentiation. 

1.3. § 32 ZPO: Jurisdiction in tort 

The most likely and predominant candidate is § 32 ZPO 
basingjurisdictionin tort on the tortious activity.92 This rule 
ought to be interpreted in line with the interpretation given to 
the parallel Art. 5 (3) Brussels Convention or Brussels I 
Regulation respectively by the Court of Justice of the EU. 
Hence, the principle of ubiquity will apply vesting jurisdiction 
in either place where tortious activity was exerted by the 
tortfeasor or where primary losses were sustained by the 
victim.93 Thesecondheadofjurisdiction isarguably restricted 
to claimsrecovering the loss sustained in that very jurisdiction 
and does not aUow for the recovery of the worldwide loss in 
this forum.94 

Under Scenario (i) above, since the CEO and CFO traveUed 
to Germany and divulged relevant but misleading informa 
tion to investors whilst meeting them in Germany, the first 
option (where the tortious activity took place) will be availa­

92	 Cf. only Geimer, Internationales Zivilprozessrecht (6th ed. Koln 2009) 
para. 1521b. 

93	 Cf. only BGHZ124,245; BGHZ 132, 111;BGHZ176,346; BayObLGZ 
1995,303. 

94	 Transferring the Shevill doctrine both towards investment cases and into 
national law with no supporting case law at hands. 
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I 
ble. Certainly the core activityleading to liabiUty occurred in 
Germany where the CEO and CFO deUvered the roadshow 
to investors. Accordingly, both the CEO and CFO acted in 
Germany, and their activity can be attributed to LTD which 
theyrepresented, too.95 

Additionally, the primary loss would be sustained in Ger 
many if the account from which the single investor transfers 
the moniesat stake is held in Germany.96 Suchan analogous 
treatment to investment fraud is proper, since the loss incur 
red is the same qualitatively and on the investor's fortune in 
both situations. 

With respect to Scenario (ii) above, other modes of directly 
transmitting information to Germany, for instance direct 
e-mailing to recipients evidently resident in Germany, also 
qualifiesas relevant activity exerted in Germany. A website 
targeted especiaUy at Germany (whether solelyor jointlywith 
other countries) might constitute like activity in Germany, 
too. Yet there is no judicial authority expressly supporting 
such contention so far. Nonetheless, if a market is misinfor 
med (whether negligently or deUberately), spreading the 
information on the market concerned is the activity that 
matters.97 

Under Scenario (iii) above, whether a global dissemination 
including Germany via a website constitutes relevant activity 
in Germany has not been judicially decided yet, either. An 
educated guess would tend to an answer in the negative. The 
level of German investors in LTD's shareholder base could 

possibly make a difference, though, insofar as it might be 
taken as an indication that Germany is purposefully targeted 
(even if only among other countries) and the inclusion of 
investors from Germany is not accidental if German investors 
are a regular and non-negligible feature which cannot escape 
attention. 

1.4. § 23 ZPO: Jurisdiction based on assets 
located in Germany 

The second likely option at least against LTD is provided by § 
23 ZPO granting jurisdiction if the defendant has assets loca 
tedinGermany. Everyassethowever small issufficient.98 For 
instance, chairs or tables in an office held by LTD are relevant 
hereiftheyare LTD'sproperty.99 Assetsfeatureinparticular 
the defendant's own credit claims (against whomsoever) if the 
debtor is resident in Germany, since the debtor's residence 
determines the location of any such claim pursuant to § 23 
2nd clause ZPO. Hence, besides LTD's bank accounts in 
Germany (insofar as they are positive)100, claims by LTD 

95	 Cf. generallyBGH WM 2010,2214,2216;OLG Bremen IPRax 2000,228; 
Vollkommer, IPRax 1992,207,211; von Hein, IPRax 2006, 460,461; id, 
LMK 2010,308395. 

96	 a. only BGHZ 80,1; BGHZ 132,111;BGH NJW-RR 2008,516;BayO­
bLG MDR 2003,893; BayObLG MDR 2004,365; BGH ZIP 2010,2004, 
2006; BGH WM 2010,2214,2216. 

97	 Van Houtte, in: McLachlan/Nygh (eds.), Transnational Tort Litigation 
(1996),p. 155,169;von Hein,RabelsZ 64 (2000),194,198;id, RIW 2004, 
602, 604; Mankowski, in: Magnus/Mankowski, Brussels I Regulation 
(Munchen 2007) Art. 5 Brussels I Regulation note 224. 

98	 BGH NJW1988,966,967; BGH NJW1990,990, 991; BGHZ 115,90,93; 
BGH NJW 1997,324,325 = JR1997,462 with annotation Mankowski 

99	 Cf. BGH NJW-RR 1991, 423, 425; OLG Frankfurt NJW-RR 1996,186, 
187; Hessisches LAG AR-Blattei ES 920 Nr. 7 with annotation Man 
kowski. 

100 a. BGH WM 1987,1353 et seq.; OLG Frankfurt NJW-RR 1988,572 et 
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against other investors who in turn are resident in Germany 
might trigger jurisdiction. § 23 ZPO ought to be appUed 
restrictively byadding a furtherlinkto Germany.101 Yetsuch 
link can stem from the claimant's person: If the claimant is 
resident in Germany or is a German national, this wiU suf 
fice.102 This applies to aU settings indicated under (i)-(iii) 
without further differentiation. 

Whether the CEO or CFO respectively can be sued in Ger 
many based on § 23 ZPO depends on the location of their 
respectiveassets,sincethe same yardsticksapply.This applies 
to aU settings indicated under (i)-(ui) without further diffe 
rentiation. 

2. Applicable Law 

The appUcable law must be determined according to the 
Rome II Regulation. Neither (c) nor (d) of Art. 1 (2) Rome II 
Regulation are operative and thus do not exclude the case 
from thescope andambit ofthe Rome II Regulation.103104 

2.1. Pre-contractual liability and Art. 12 Rome II 
Regulation 

Art. 12 Rome II Regulation might deserve some attention 
insofar as pre-contractual liabiUty is at stake. At least misre 
presentations inconcrete negotiations will becovered.105 Art. 
12 (1) Rome II Regulation employs an akzessorische 
Ankniipfung subjecting pre-contractual liability to the law 
governing the ensuing (or envisaged) contract. Which law 
governs the contract is to be ascertained by virtue of the 
Rome I Regulation. Yet outside concrete negotiations and 
contractual dealings, Art. 12 Rome II Regulation should not 
be deemed appUcable.106 

2.2. Product liability and Art. 5 Rome D 
Regulation 

Amongst the other special rules, only Art. 5 Rome II Regula 
tion on product liability could possibly deserve attention.107 
But this would have to overcome the definition of "products" 
as contained in Art. 2 Product Liability Directive which is 
restricted to movables and thus to tangibles. However, there 
is no respective case law, due to the relative novelty of the 
Rome II Regulation. As to substance, Recital (20) Rome II 
Regulation strongly indicates that consumers' health is the 
main protective target for Art. 5 Rome II Regulation. Accor 
dingly,it would be a far shot to apply Art. 5 Rome II Regula 
tiondirectly or even peranalogiam to securities liabiUty.108 

seq.;OLG FrankfurtWM 1988,254et seq.;OLG FrankfurtWM 1989,57 
et seq.;OLG Dusseldorf NJW 1991,3103. 

101	 BGHZ 115,90;BAG APNr. 13zu §38 ZPO Internationale Zustandigkeit; 
BGH NJW 1997,324,325; OLG Munchen RIW 1993,66; OLG Stuttgart 
RIW 1990,829,830. 

102	 BGH NJW 1997, 324, 325 = JR 1997, 462 with annotation Mankowski; 
BGH NJW 1997,2886; OLG Stuttgart RIW 1990,829,830. 

103 In detail Ringe/Hellgardt, (2011) 10OJLS 1,20 et seq.; to the same avail 
Kiesselbach, [2011] JIBFL25. 

104 Attempts by the UK to introduce an exemption into the Regulation failed 
and were unsuccessful. Council Document 7928/06. 

105 Kiesselbach, [2011] JIBFL 25,26. 

106 Ringe/Hellgardt, (2011)10OJLS 1,20; Kiesselbach, [2011] JIBFL 25,26. 

107 As hypotheticallyarguedby TschUpe/Kramer/Gluck, RIW 2008,657,663. 

108 TschSpe/Kramer/Glilck, RIW 2008,657,663. 
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2.3. Place where the damage occurs under Art. 4 
(1) Rome II Regulation 

GeneraUy, the dominant rule is Art. 4 Rome II Regulation. 
According to Art. 4 (1) Rome II Regulation,tortious liabiUty 
is to be determined by the law of the place where the relevant 
damage occurs. Where activities resultingin the damageare 
located is not significant in Ught of the unequivocal second 
clause of Art. 4 (1) Rome II Regulation. The Rome II Regu 
lationcan veryappropriately employthe jurisprudenceparti 
cularly of the Court of Justice of the EU relating to the 
paraUel partsofArt. 5 (3)Brussels I Regulation, in part since 
Recital (7) Rome II Regulation urges this to be done. Hence, 
it isnecessaryto identifywhat constitutes the primarydamage 
in the scenarios considered. Only the primary or immediate 
damage is relevant for the present purposes. 

Primary damage is the damage to the asset originallyprotec 
ted.109 Whichasset is protected must be determined pursuant 
tothe tort in question.110 Specific tortsare designed to protect 
certain assets or values. Since the tort at stake must provide 
the answer to the question, an autonomous and uniform 
approach which would be entirely fact-based is not feasi 
ble.111 If the tort committed was a tort designed to protect the 
victim's fortune as such, the damage to the fortune is the 
relevant damage.112 In this specificscenario, the damage to 
the investor's fortune is the primary damage. On a general 
level,the paramount question iswhether the tort at stake isan 
informational tort and protects market integrity or whether it 
isdesigned to protectthe investor's fortune.113 

Under Scenario (i) above, where the CEO and CFO partici 
pate in a roadshow, both roads (whether the fault involves 
damage to the investor's fortune or to market integrity) may 
lead to Rome, which itself leads, however, to German law: If 
the tort at stake was characterised as an informational tort 

against market integrity, the primary damage would be inflic 
ted on the German market with the roadshow in Germany 
indicating beyond any doubt that the German market was 
targeted. If the tort at stake is identified as against damage to 
the investor's fortune, it might be assumed that investors who 
are presented with a roadshow in Germany wiU have in Ger 
many their accounts from which the moneys to be invested 
will be withdrawn, and thus the location of these accounts is 
relevantin thisregard114. Accordingly, the secondUmb would 
also lead to a connecting factor Unking the case to Germany 
and German law insofar as investors with their relevant 

accounts in Germany are concerned. 

The respective torts committed by CEO and CFO would also 
be located in Germany under Art. 4 (1) Rome II Regulation 

109 Cf. Antonio Marinari v. Lloyd's Bank pic and Zubaidi Trading Co., [1995] 
ECR 1-2719,1-2739 para.14;Rudolf Kronhoferv. Marianne Maier, [2004] 
ECR 1-6009,1-6030para. 19;OGH OJZ 2005, 111, 112. 

110 Mankowski, in: Magnus/Mankowski, Brussels I Regulation, Munchen 
2007, Art. 5 Brussels I Regulation note 233. 

HI	 Mankowski, in: Magnus/Mankowski, Brussels I Regulation, Munchen 
2007, Art. 5 Brussels I Regulation note 233. 

112 a. only LG Dortmund IPRax 2005,542,544. 

113 Cf. OLG Frankfurt ZIP 2010,2217; Mankowski, EWiR § 37b WpHG 1/10, 
725. 

114 Cf. BGH ZIP 2010,2004,2006; BGH WM 2010,2214,2217; Junker, ZZP 
Int. 9 (2004), 200, 205 et seq.; Mankowski, RIW 2005, 561, 562; id., in: 
Magnus/Mankowski, Brussels I Regulation, Munchen 2007, Art. 5 Brus 
sels I Regulation notes 239 et seq.; Leible, in: Rauscher, Europaisches 
Zivilprozess- und Kollisionsrecht, Brussel I-VO/LugObk, 3rd ed. 2011, 
Art 5 Bttssel I-VO note 86b; Kiesselbach, [2011] JIBFL 25,27. 

regardless ofwhetherone wouldtreat these torts as indepen 
dent means or as incidental to LTD's tort115. 

With respect to Scenario (ii) above, a website targeted espe­
ciaUy at Germany(whethersolelyor jointlywithother coun 
tries) could likewise inflict damage to the investors' assets 
held in Germany in a manner foreseeable to LTD. If the 
misinformation is measured as against inflicting damage on 
the German market the answer would also be in the affirma 
tive and would lead to the appUcation of German law. 

Under Scenario (Ui) above, a website globally disseminating 
incorrect information can inflict like damage to investors' 
assets held in Germany. It is arguable as to which degree of 
foreseeabUity that German assets could be affected, and the 
inquiry ought tobemade.116 At leasta substantive number of 
investors from Germany in the past would serve as an indica 
tion of suchforeseeabUity.But it ought not to be required that 
they reach a certain percentage of share capital on aggregate. 

2.4. Parties' choice of law under Art. 14 Rome II 

Regulation 

Art. 14 (1) Rome II Regulation permits tortfeasor and victim 
to choose the applicable law expost and if aUparties concer 
ned are professionals,even ex ante. This rule is applicable in 
the event of misstatements, too.117 

3. Foreign investors as co-plaintiffs 

On the abstract level, there is no hindrance that foreign 
investors from third countries outside the EU join in as 
co-plaintiffs.Yet there must be jurisdictionfor each and every 
claim singled out to allow that claim to be brought in German 
courts. If LTD holds assets in Germany, jurisdiction can be 
based on § 23 ZPO. To the extent the foreign investors can 
assert that they reUed on the faulty information dispersed in 
Germany, § 32 ZPO will open up jurisdiction against LTD 
under Scenario (i) (roadshows in Germany) and Scenario (ii) 
(electronic information targeting Germany) above, and also 
against the CEO and CFO in Scenario (i) above. 

Co-plaintiffs are a common procedural feature where they 
fulfil the requirements as set out by § 59 ZPO that they are 
entitled by the same factual or legal background. 

115 Cf. to the attribution of delictual activityby auxiliary personnel to the main 
tortfeasor in an international setting related to capital markets BGH ZIP 
2010,2004. 

116 Cf. for a parallel discussion Mankowski, CR 2002,450. 

117 Kiesselbach, [2011] JIBFL 25,27. 
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Analysis and Conclusion 

1. Analysis in tight of the SEC's inquiry 
regarding internationalcomity, with 
reference also to the U.S. Supreme Court's 
decision in Morrison 

1.1. General: Private rights of action under UK, 
French and German law exist in a variety of 
circumstances in cases involving transnational 
securities fraud 

In each of the jurisdictions examined above, private rights of 
action under local law could be maintained against foreign 
companies in cases involving transnational securities fraud. 
However, the analysesabove are based largely on applicable 
legalprinciples,since,despite the sophisticationof their legal, 
regulatory and judicial environments, there is a lack of juris 
prudence and law or regulation providing clear guidance as to 
the scope of private rights of action specificallyin such cases. 

1.2. Scenario (i); When transnational securities 
fraud is committed against local investors on the 
national territory, local investors may sue in local 
courts and, in general, under local law 

In each of the United Kingdom, France and Germany, when 
company representatives commit fraud on the national terri 
tory by communicating false information to local investors, 
investors may bring suit against the company and its represen 
tatives in local courts. Local jurisdiction is based principally 
on the fact that damage resulted from an act committed on the 
national territory. 

Furthermore, under the circumstances of Scenario (i), inves 
tors may seek the protection of local law. Each of the United 
Kingdom, France and Germany is subject to the Rome II 
Regulation, which establishes the general principles of 
conflict oflaws for the adhering EU member states. Under the 
Rome II Regulation, the principle inquiry for determining the 
applicable law is where the damage occurs (lex damni), except 
when circumstances "manifestly" link the case to a different 
jurisdiction. 

In both the United Kingdom and Germany, if the investors 
harmed by the fraudulent communication used local accounts 
in connection with the transaction, the damage is deemed to 
occur locally, and thus local law applies. In addition, in Ger 
many, the fraudulent communication is also deemed to have 
harmed local market integrity. French jurisprudence also 
recognizes that the investors' use of local accounts may lead to 
the conclusion that damage occurred locally, and thus that 
French courts have jurisdiction and may apply French law; 
however; a counter-argument, that the damage occurred in 
the jurisdiction where the shares were purchased - i.e., in the 
jurisdiction where the company's shares are traded - may 
prevail before a French court. 

The critical point to be retained, however, is that the "bright­
line" rule established by the U.S. Supreme Court in Morrison 
- that the appUcable law in international securities fraud is the 
law of the country where the securities are traded - is not 
consistent with the harmonized approach adopted in the 

European Unionunderthe RomeII Regulation, which gene 
rally applies the law of the jurisdiction where the damage 
occurs. 

1.3. Scenarios (ii) and (iii); When fraudulent 
information is communicated electronically, the 
outcome may differdepending on whether local 
investors were "targeted" by the electronic 
communications (Scenario (ii)), or whether they 
simply had accessto generally available 
information (Scenario (iii)) 

Under Scenario (ii), where LTD specifically targets local 
investors(for example,through web pages translated into the 
locallanguage),localcourts would have jurisdiction, as under 
Scenario (i), if damage is deemed to have occurred locally 
because local investors used local accounts in connection with 
the transaction. Furthermore, local law would apply in the 
United Kingdom and Germany; in France, it is not clear 
whether the court would conclude that the damage had occur 
red in France (where the investors' accounts are located) or in 
the country where the securities where purchased (where the 
trading market is located), and thus it is not clear whether the 
court would apply local (French) law or the law of the country 
where the trading market is located. 

However, under Scenario (iii), where investors access infor 
mation on LTD's website which is not specifically targeted 
toward them, the outcome may differ. Although it may still be 
possible to establish local court jurisdiction on the basis that 
damage occurred locally (provided the investors' used local 
accounts in connection with the transaction), courts may 
refuse jurisdiction on the grounds that, because the informa 
tion was not targeted to the investors, the damage actually 
occurred in the jurisdiction where the fraudulent information 
was published (i.e., where LTD's website is located) or where 
the securities were purchased (where the trading market is 
located). For the same reasons, the investors' local law may be 
held not to apply. 

The critical point to be retained is that in the jurisdictions 
considered, a distinction may be made in private rights of 
action in international securities fraud between situations 

when (i) the jurisdiction of the injured investors was specifi 
cally targeted by the issuer's electronic communications, and 
(ii) the investors accessed generally available, untargeted 
information. Local investors are more likely to receive pro 
tection under local law in the first situation than the second, 
although the English courts would reject jurisdiction in both 
situations if the investors' accounts were not located in 

England. Once again, the "bright-line" test in Morrison is 
inconsistent with the approach taken in the jurisdictions 
considered, where a relevant factor may be whether the issuer 
communicated the fraudulent information specifically toward 
local investors. 

1.4. Scenario (iv): The jurisdictions considered 
would not generally take jurisdiction over claims 
by a non-resident/non-national investor wishing 
to join a suit by local investors, except if certain 
conditions are satisfied 

Although no cases on point could be cited, jurisprudential 
principles in thejurisdictions considered appeared consistent 
with the ruling in Morrison denying private claims in the 
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"foreign cubed" scenario. However, if the non-resident/non­
national plaintiff can demonstrate an independent factual 
basis for justifying local jurisdiction (and in Germany, if the 
defendant company LTD has assets there), such non 
resident/non-national investor would be permitted to join in a 
local action. 

Conclusion 

The SEC's request for public comment on private rights of 
action in the context of international securities fraud has 

generated a substantial number of responses from businesses, 
lawyers, investors, government representatives and others. In 
connection with the SEC's efforts to make a proposal to the 
U.S. Congress which provides adequate protection to U.S. 
investors, maintains the competitiveness of U.S. securities 
markets and is respectful of international comity, the analyses 
presented in this article offer key guidance on several matters: 

1. Private rights of action in cases involving transnational 
securitiesfraud whichapply local law against foreign defen 
dants are consistent with judicial principles in sophisticated 
jurisdictions outside the United States. 

2. One predominant principle in determining both jurisdic 
tion and applicable law in private actions involving trans 
national securities fraud is where the damage occurred 

A common criterion in the jurisdictions considered for deter 
mining where the damage occurred is the location of the 
investor's accounts used in connection with the transaction. 

However, to eliminate the lack of predictability criticized by 
the U.S. Supreme Court in Morrison, it may be preferable to 
adopt a criterion based on a more easily anticipated fact 
situation, such as the jurisdiction where the investor is loca 
ted. 

3. A secondsignificantfactor in connection with determining 
whether the investors* local law should apply, particularly 
when the information is communicated over the Internet, is 
whether the issuer specifically targeted local investors. 

As appUed to U.S. securities markets, two groups of foreign 
issuers may be presumed to be targeting U.S. investors with 
their English-language communications: (i) foreign issuers 
Usted on U.S. securities markets, and (ii) foreign issuers with 
sponsored American Depositary Share (ADS) programs tra 
ded on the U.S. over-the-counter (OTC) market. 

In both cases, SEC filings by the Usted issuers, and corporate 
website postings by OTC-traded issuers to comply with Rule 
12g3-2(b)ns, are clearly targeted to U.S. financial markets 
and form part of the issuer's strategy to attract or maintain 
U.S. investor interest. As shown in the country analyses 
above, the appUcation of U.S. disclosure law to such commu 
nications in private actions against transnational securities 
fraud would be consistent with judicial principles outside the 
United States. 

However, it may not be consistent with legal principles out 
side the United States for non-US issuers who do not target 

118 Rule 12g3-2(b) under the U.S. Securities Exchange Act of 1934, as amen 
ded. The purpose of the rule is essentially to ensure that U.S. investors 
have information equivalent to what is made available in the issuer's home 
country,while offering an exemption from SEC reporting requirements to 
unlisted issuers with more than 300 security holders in the United States. 

U.S. investors to be subject to U.S. disclosure law in private 
actions. For example, it may not be appropriate for a foreign 
issuer which indicates on its corporate website that the infor 
mation is not directed toward U.S. investors, and which does 
not otherwise transmit corporate communications to the U.S. 
or take steps to promote U.S. investor interest in its securities, 
to be subject to U.S. disclosure law in private actions by U.S. 
investors. However, if damage to U.S. investors was 
"foreseeable", which may be the case if an unsponsored ADS 
program has been estabUshed for such issuer, then the result 
should perhaps be otherwise.119 

4. As part oftheSEC'spreparatory workfor the report it is to 
deliver to the U.S. Congress on private rights of action in 
cases involving transnational securities fraud, and in parti 
cular with respect to the concernsexpressedover internatio 
nal comity, it may do well to take into account theprinciples 
adopted in the European Union's multilateral, harmonized 
regulations. 

The three countries considered in this analysis, together with 
23 other European Union countries, have agreed to harmo 
nize their principles of jurisdictional conflicts and conflicts of 
laws, and a proposal is currently under consideration to 
deepen and extend the degree of harmonization in this 
regard.120 

Annex: Summary tables for Scenarios 
(i), (ii) and (iii) 

The tables below summarize the principal conclusions of the 
individual country analyses which are most relevant to the 
SEC's recent pubUc inquiry. This summary information is 
subject to the conditions and complementary discussion pro 
vided above under each analysis. 

119 If non-US issuers for whom unsponsored ADS programs are to be subject 
to U.S. disclosure standards in private actions in U.S. courts, the possibility 
of requiring the foreign issuer's approval for the establishment of such 
unsponsored ADS programs should be reconsidered by the SEC. If such 
authorization is not required, but U.S. investors could nevertheless bring 
actions against issuers on the basis of the issuers' general, untargeted 
disclosure, the U.S. approach would not be consistent with approaches in 
non-U.S. jurisdictions which consider generalized, non-targeted informa 
tion as an insufficient basis for applying the investors' local law. 

120 See "Proposal for a Regulation of the European Parliament and of the 
Council on jurisdiction and enforcement ofjudgments in civil and commer 
cial matters, final pp. 8, 23-25" available at http://www.europeanlaw 
monitor.org/legislation/2010/COM2010748text.pdf. 
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!ScenarioO): LTD'sCEO and CFG meetwithinvestors inTarget Country 

Jurisdiction English courts would have jurisdictionon two bases: 
(i) damage sustained in England (provided the investors' accounts usedin connection 
with the investment are located there), and 

United (u) damage resulted from an actcommitted in England (the roadshow). 
Kingdom 

Applicable law Rome II Regulation: appUcable lawis the lawof the countrywherethe damage occurs 
(lex damni), unless thecaseis"manifestly moreclosely connected" withanothercountry. 
Damage occursin Englandif the investors'accountsare located there. 

Jurisdiction Frenchcourtswould havejurisdiction sincethe damageresultedfroman act committed 
in France (the roadshow).
A possible additional basis for jurisdiction would exist if it were determined that the 
damage occurred in France. However, it is currently not clear whether a court would 
determine that the damage occurred: 
- in France, whichmay be the caseif the investors' accounts used in connection with the 
investment are located there, or 
- in thecountrywheretheshares werepurchased (ie,wherethe stockmarketislocated). 
In all cases,a person of Frenchnationality has the right to demand French jurisdiction. 

France 

Applicable law Rome II Regulation: appUcable law is the law of the country where the damage occurs 
(lexdamni), unlessthe caseis"manifestlymore closelyconnected" with another country. 
It is not currently clear under French law whether the damage would be deemed to have 
occurred: 
- in France, which may be the case if the investors' accounts used in connection with the 
investment are located there, or 
- in the country where the shares were purchased (i.e., where the stock market on which 
LTD's shares are traded is located). 

Jurisdiction	 German courts would have jurisdiction on three bases: 
(i) damage resulted from an act committed in Germany (the roadshow), or 
(u) damage sustained in Germany (providedthe investors' accounts used in connection 
with the investment are located there) or 
(iii) assets held by the defendant in Germany, or the investor (including a non-resident/ 
non-national) has specific links with Germany (e.g., relied on the information dissemi 
nated in Germany). 

Germany 

Applicable law	 Rome II Regulation: appUcable law is the law of the country where the damage occurs 
(lexdamni),unless the case is "manifestly more closely connected" with another country. 
Damage occurs in Germany on two bases: 
- damage to the investors', provided their accounts used in connection with the invest 
ment are located in Germany, and 
- damage to the integrity of the German market ("informational tort"). 

5cenano:{(n):]foud^ 
i Sce1^o^m)rFra^ 

Jurisdiction	 English courts would have jurisdiction on the basis of damage being sustained in 
England (provided the investors' accounts used in connection with the investment are 
located there). 
If the facts do not support "damage sustained in England", the tortious act would be 
deemed to have been committed where the pubUsher of the fraudulent information is 

United located (LTD's Home Country), and EngUshcourts would not have jurisdiction. 
Kingdom 

Applicable law	 Rome II Regulation: see Scenario (i) above for the UK. 
Damage occurs in England if the investors' accounts are located there. 
However, under Scenario (iii), it may be argued that the general dissemination of 
information on LTD's website justifies applying LTD's Home Country law and not 
Target Country law. 
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Jurisdiction 

France 

Applicable law 

Jurisdiction 

Germany 

Applicable law 

Under Scenarios (ii) and (iii), jurisdiction is currently uncertain and would depend on 
whether the damage is deemed to have occurred: 
- in France, which may be the case if the investors' accounts used in connection with the 
investment are located there, or 
- in the country where the shares were purchased (ie, where the stock market is located). 
Alternatively, there would be jurisdiction if the court is persuaded that French investors 
were specifically targeted byLTD's communications, whichis likelyunder Scenario (ii), 
and unlikely under Scenario (iii) (for information generally disseminated, the place 
where the damaging act occurs isconsidered to be the location of pubUcation(i.e.,where 
LTD's web site is located)). 
In all cases, a person of French nationality has the right to demand French jurisdiction. 

Rome II Regulation appUes - as in Scenario (i) above for France, it is not clear under 
French law where the damage would be deemed to have occurred. 

German courts would have jurisdiction on the basis of damage sustained in Germany 
(provided the investors' accounts used in connection with the investment are located 
there). 
If the facts do not support "damage sustained in Germany", the damage would probably 
be deemed to have occurred: 
- in Germany, under Scenario (ii), provided the court determines the targeting German 
investors constitutes an "activity in Germany"; but 
- where the pubUsherof the fraudulent information is located (LTD's Home Country), in 
Scenario (iii), unless some factor persuades the court that Germany was targeted (e.g., 
LTD has a high proportion of German shareholders). 
Jurisdiction can also be based on assets held by the defendant LTD in Germany or if the 
investor (including a non-resident/non-national) has specific links with Germany (e.g., 
relied on the information disseminated in Germany). 

Rome II Regulation applies - see Scenario (i) above for Germany.
 
Under Scenario (ii), damage occurs in Germany on two bases:
 
- damage to the investors', provided their accounts used in connection with the invest
 
ment are located in Germany, and
 
- damage to the integrity of the German market ("informational tort").
 
Under Scenario (iii), damage may not be deemed to have occurred in Germany if the
 
damage to German investors and the German market was not foreseeable.
 


