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Public Investors Arbitration Bar Association 

November 15,2010 

Ms. Jennifer S. McHugh, 
Senior Advisor to the Chairman 
U.S. Securities and Exchange Commission 
100 F Street. NE 
Washington, DC 20549 

RE: PIASA Meeting Request, Fiduciary Standard Study 

Dear Ms. McHugh: 

Public Investors Arbitration Sar Association (PIASA) is a national association of attorneys 
who represent public investors in securities arbitration proceedings. Since its formation in 
1990, PIASA has pursued its mission of promoting and protecting the interests of public 
investors in all securities and commodities arbitration forums. Our members and the 
investors we represent have a strong interest in the laws and rules that govern financial 
regulation. 

I write on behalf of PIASA to request an in-person meeting with you regarding the 
Fiduciary Standard Study currently underway at the Securities and Exchange 
Commission. It is our understanding that you are charged with oversight of the Study. and 
that the final report regarding the Study is due toward the end of 2010 or early in 2011. 

In Attendance from PIASA 
PIASA Soard Members: 

Jason Doss, Atlanta. GA 
J. Pat Sadler, Atlanta, GA 
Joseph Peiffer, New Orleans, LA 
Peter Mougey, 2011 PIASA President, Pensacola, FL 

Agenda 

1. Overview of key points of PIABA Comment LeUer dated September 3, 2010; 

2. Benefits of uniform fiduciary standard; 

3. Gaps in current standard of care; Principle-based regUlatory approach provides 
better investor protection than transaction-based regUlatory approach; 

4. Limitations of using disclosures to satisfy fiduciary obligations; 

5. Advertisements used by financial services companies such as broker-dealers 
and life insurance companies contribute to consumer confusion regarding scope of trust 
relationship; and 

6. Written submissions by defrauded consumers and counsel evidencing that the 
trust relationship with financial advisors is the same regardless of business models. 

Public Investors Arbitration Bar Association
 
2415 A Wilcox Drive Norman, OK 73069 Phone: (405) 360-8776 Fax: (405) 360-2063
 

Toll Free: (888) 621-7484 Website: www.PfABA.orgEmall: pfaba@plaba.org
 



Ms. Jennifer B. McHugh 
November 15. 2010 
Page 2 

The above referenced members are available to meet with you in Washington, D.C. as 
follows: 

November 29, 2010 
November 30. 2010 
December 1. 2010 
December 6, 2010 
December 7.2010 

If these dates will not coordinate with your calendar, please provide altemative date(s) that 
are acceptable and we will work around your availability. 

Ms. McHugh, thank you for your consideration. I look forward to hearing from you soon. 

Sincerely yours, 

~J.~ 
Robin S. Ringo. PIABA 
Executive Director 

Public Investors Arbitration Bar Association
 
24\5 ~ Wl)cox Dri'49 Norman. OK 73069 Phone: (405) 360-8776 Fax: (405) 360-2063
 

Toll Free: (888) 621-7484 Website: www.PIABA.org Email: plaba@plaba.org
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,~meripnse Financial has more We'll help you reach
than 10.oo0.flnanclal adVISors. 
LInda IS one of th~., all your milestones.' 

, And your mile-pebbles. 
Helping people achieve what they want In life is something we've 
focused on for the Pasl11S years. U's the goal of each of our over 

,	 10,000 advisors. And that may be why we've become America's 
largest financial planning company. , 
Our advisors ta.ke th$tlmetQ,lIs~n to you 'andunders.lardY,our 
oreams. We apPlY o,urdlsclpl~Qd'approachi'conslderlng yo~r'c!~msl 
alhlsP8.cts of"~~ffnlllnce~ as:WeIl :as'e.conomlcc:onciltions.Ohlythen . 
~Itv&fjnd ,th~)@P.P.,"9prj~~,fi,Oa'lCl.J,!~Mt-o,o,J,iit1m,~Ml(!,'J).)~OU. . 
teal:h\yOuI1ndhtldu~!liJoai$; 'Wti.~t'S :mpt@lwi¥trackyour ptOlri~9 'over 
time. aCUuSUng.yourplan;along:thewaSt. Md_that's~howwe 'help you
reach I!fe'~ riJl~~$t~~~.' . ­

Meet us at arnerlprlse.com 

Our-Advisors.·Your.Dreams.
 
MORE WITHIN,.RE!\Pli'
 

mailto:th~)@P.P.,"9prj~~,fi,Oa'lCl.J,!~Mt-o,o,J,iit1m,~Ml(!,'J).)~OU
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WEALTH MANAGEMENT- OUR PROCESS
 
Morgan Keegan is committed to a comprehensive approach of providing an array of financial services to our clients.
 
Through our Wealth Management Consulting process, we coordinate Investment planning, financial planning and
 
estate planning services by addressing fOllr primary areas:
 

• Creating and Growing Wealth 
• Protecting and Preserving Wealth 
• Planning for the distribution of wealth during life In the most tax advantaged way 
• Planning for the distribution of wealth at death In the most tax advantaged way 

Our Wealth Management Consulting approach can be split Into two primary components - investment planning 
process and financial planning process. Once appropriate investments have been selected, the focus turns to 
addressing the financial planning side of the equation. 

After the Investment plan has been designed and Implemented, we remain your long-term partner by providing 
ongoing monitoring of your Investment portfolio and periodic assessments of the plan to assure that It continues 
to be appropriate moving forward. 

TIlls unique process allows us to provide an unparalleled level of service for our clients. The end result Is a 
complete, customized plan that is designed to meet your long-term financial goals. 

Private Client Group Home I Our Storv I Wealth t=lanagement I Investing I IQQ!s I Career OpportunitIes I Contact Us I ~ 

INVESTMENT PRODUCTS OFFERED BY NORGAN KEEGAN: 

NOT FOlC lNSURED I MAY LOSE VALUE I NO BANK GUARANTEE I NOT A DEPOSIT I 
NOT INSURED BY ANY GOVERNMENT AGENCY 

Copyright © 2010 Morgan Keegan & Co., Inc. All rights reserved. Last posted on Nov 17, 2010 
Please send Questions or comments to mklnfQ®Olorgankeegan.com. 

t=loroan Keegan Terms and Conditions I tvlorgan Keegan Privaev PoliCY I New Account Information I Dow Jones Terms of Use 

Chqo Fall Si:e en tn. sae: A A A A 
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WORKING WI1HAFlNANClALADVISOR UFESTAGES 

Working With A Financial Advisor 
INhafslt Uke to Be With Wells FargoAdvIsors? 
~. for us Irs a commiment.1I's abaut honoring ourrelalionshlp w1lh )Ou 
andbeIng fullylnwsl8d In )QUI' success. Irs aboulbeingw1lh )OU owrystep 
oflhe way.lhrough O\eJYlife lMlIll, O\eJYslage oflIle Inwslment planning 
process. ewrylrlumph and e.erychallenge. 

Ouroommiment to)aU will not change. lhars what Itmeans to be with \Neils 
Fargo.emisors. So. v.t1o are )aU wilh? 

1)1alk \\ilh a financial ad\lsoraboutgelllng starled wilh)OUrown
 
personali2ed inwstment plan. call (866) 927.()812.
 

""'" .__


Rnd a Local OffIce: IEller Zip IE:1 
HO\E I CUENTlOOIN I~USI NCNUS CUENTS 

FINANCIAL SOLlfflONS INVESlMENT TOOLS & INSIGHTS ABOUT US 

Our Process 
ute is aprecess. So lhars howwe approach 
worldng wilh)OU. realizing change Is oonslant 
and)Our lmesbnenl plan must e\Olw and 
adapt to keep up. Loam aboutour irHleplh 
imeslrnen! Qlaonjoo process 

We're With You EveryStap of 
the Way 

~needs and goals will change cmr 
lime, end v.tlen Iheydo, we'l help)OU 
meke edjustmenls to)OUr lmasment 
plan as needed. v.\J wanl to make S\Il9 
)OU're rrJng)OUrllfe lheway)OUWllOlto 
lIwil 

In-Depth Analysis & Regular 
Feedback 

v.\J1I help)OU slaycn lrack to meet)OUr 
goats and help)Ou make changes to 
)OUrInwstment ptan end asset 
aIlocalion v.tlen appropriate. 

Intelligent Financial Solutions 

Olatwewdarl6ed )OUI'goaIs. we" 
work doselyv.;lh}Oll to dewlap 
InlelllgenllinandaJ solutions that make 
sense for ~r unique situation. 

LIsten, Understand, Clarify 

WI,. Ilslen doselyto\\flal)OU haw to 
sa)! Wt wanl to understand vdlafs 

, important to)aU and \'AlaI ~ ha\e 

I
plannad for)OUr life. This will help us 
darlfy)Our speclficgoals. 

I 
.._-_._-­

@2009-2010W!lls liYooAdvisors. lLCAn rights resetVed. ~1~llega! Clsdoslffl! I~I~I~ 
..... Sacurlllosllnd Ill$urance Products: 

IN:7I' FDC-Insurod ItoBank Qlar.lnloo IMAY Loso valuo I 
" 'M!as FargoAdvisors Is the lrado R1ml usocll7t two separato registered broker-deaers: 'MIs FargoAlMsors,LLCllIkIV'oI3o'Is FargoAcMsas FlnanciaI N!lwa\(, lLC, t.brtXI's .E n:lfloblrt alfialos 

at WllIs Fatgo &Q:rrp;nf. ... 
t..ne to lAfd.pa1yW!bs!es Br8 prcNided fcryoJ CCJ'lIIenlence and lnfomu:ioo JUPOSIl$ ortj. WlJs FargoAdvisors Is net responsille for lh8 WClm'Blicn ~ 00 ltird party W!b ~s). 
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UntlllD)' c1leDt mom she OODleS first. 

f IJntlllllnckrstand wnat dri.·(H h",.
 
And wh3t 510..... h..., dewn.
 

U'~l1ll •.nv"" what rrllll;~s h~r t=.t"p out of bedir;
 
II;", mc.rning. 

llntil sh~ •./tldO!:l3tand5. thatl"m alwl\}"3 ttl inking 
,,!:.;,ut her in·..~l","nt •. 

/le.t JUSl at ,hI;: ofIkE . 

!lUt at tho Op"t3. 

At a barbew~. 

In a traffic 13m ... 

'_'n1l1 th~n. 

We wDl not rest $UBS 
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Well connected 
't

MorganStanley
 

Having an intimate knowledge of blue chips and small caps is important. But even more important is an intimate 
knowledge of you and your goals. Get connected to a Morgan Stanley Financial Advisor and get a more personalized 
plan for achieving success. 

Morgan Stanley Dean Witter is now Morgan Stanley.
 
Move your money. Visit morganstanJey.com orcalll-BMORGAN-NOW.
 
r,t·i(~.:f: Sf~)nft·\, 1:!td \'.'(\!i r:~II't:i~C_ ted dfl~ ·~(~r Vlr(~ alJ' ~ So 01 'iit:rg"" '~r{}~;r~i: fJi:~lt \.,..tle( ,,, Co $;;h',(.: .:::( ~.l!h~h:fj t~lr:JU.~p iJo:,:,::-' :. ~~~';:". l'."-,· l' .;" t 

""'l!l.,11I :;I'Uili'y!(. Co 11lI.Ofpill •.tll'CI. 11l()l1lbf.'~ :'JPC ;r):lllt 01 MIl11;.1h ~;l:lnle)l OW 111:'. 
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Advertising campaign: Edward 
Jones (Time Matters) 
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EdwardJones 
MAKING SENSE 0' INVESTING 

Our Prlnclples 

Who Shollid lnvost With Us 

Our fh'llll'llCfOJI Advisors 

Who Thoy Aro 

Day In tho LUll 

Recruiting So Trolnlnll 

Your CommunIty Br~nch 

1l0WTh~Worlt 

CI1ooJo ~;~:. 

AW4Irds Gl RecognItion 

Ollr"I"ory 

~ • WMt Makes Us Different 

Our Financial Advisors 

At Edward Jones. we like to say that our financial advisors have a good bedside 
manner. What exactly do we mean by Ihal? 

Parsona' AltenUon 
Just like when you go to the doclor, our IInalldlllllcllrisors bellave In providing 
one·on·OIIe service In the prlvllcy of their o..n oMces • or even YOllr home, Ir you 
prefer, They listen to your needs and goals and offer a persona' "diagnosis· In 
language that you understand. And lang after your appointment, you can count 
on them to be ramillar with your hlslory lind provide answers to future questions 
and concems. 

We realize that aur level of service might seem II little unconventlana!. But why 
should yoo expect anythln!lless than persOllalized, one·on·ane IIttentlOll when It 
comes co your nnanetal securltv? Choose the following to learn more about the 
way we serve our dienlS. 

\Ybo TheY Are 
You've proballly seen your Rnandal advisor In YOIIr nelghbarhood rrom time to 
time. But Ir net. you can leam all alloul him Of IIer here. 

Day In the Ufe 
It talees a great deal er dedltatlan to be a successful IInanetal adviser. Get a 
closer look at how our Ilnandaladvlsers spend their days, 

Recruiting 3. Tr'tinittg 
we look ror specillc qualitles In our potentlllillnancial advISers. leam more about
 
what makes an Ideal candidate, and what we do to train tllOm.
 

VOllr Communl\V 8ranch
 
We prerer convenience. That's why our branch elllces are located next to the
 
grocery store rather than In high rise elncl! buildings. Learn Why.
 

How They W9rk
 
We walk up and greet people with a smile and a handshake. It's a "'tie old­

rashloned. but we thInk It's the best way to start building relationships. Find out
 
why.
 

Hom-o sa1QlM-p Fco;dbiiltk FI"d a Branch Canada tiCMO Privacy Disc!oIWGI 

Over 10,000 offi.ces. 
Find one near you. 

RELATEOUHKS 

Interested in a ~ with 
Edward Jones? 

coP;1iG'llC20IO E<lwOld JoM•. "".~•• ""'Md. M.rnbct liE­
nus litO" dO."" tot US. rtsCC'onts antv Tb~ WfY.:es. cftered wilFUl lhis silo art Ih'.uat'Je .xdu"~ uvauQh aur U S ftnanCiaI ~d .."Isors Edwo1rc3 Jones' U S h~ Q4VI$OI'$ may Oltly
 

"'¥fuel nuSl\ol.lwi:U'l res;Gants crll'\e ~es 'OIwh~ Utl!l'ia1e ptOpec'tff'l'Ol:seoted Pleosonata thall'lOl.D 01 IIWttltvaSlmlut!s :lind le""~S cne-l1IiCn:ed Are ~~bfd Ineltfe'''t ~e
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planDed. 
You've never run from responSibility. That's just the To talk to a Financial Advisor near you or to receive a 
kind of person you are. Whether it's your family, your free copy of our broctllJre. call1.800.Smith Barney or 
fnends. or your coworkers-people have always relied viSit us online at sl11ithlJarney.com/workingweallh 
on you. But how will you balance the promises you've 
made to others with the promises you've made to Come to Smith Barney. 
yourself? Where wealth works. 

Perhaps It'S time to throw out your notions of what 
"j"'you can talk about WIth a Financial Advisor. At Smith
 

Barney. we can helpyou planand navigatetough family
 
issues lhat may affed everyth1l1g rrorn your cash now
 
and investment choices to your estate plan.
 

,~ http://charlieveprek.files.wordpress.com/200911 O/smithbamey_WW_ffiotherl.jpg	 11/23/2010 10 
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Ovetvlew 

With halfa century of experience, Oppenheimer Asset Management has eamed a reputauon for 
creatNty, innoo.etion and superior inwstment managemenl At Oppenheimer Asset Management, 
our clients ha\e acx:ess to a team of specialists v.tlose expertise spans many disciplines - from 
hedge fiJnds to mutual funds, from domestic Ill\eStments to offshore opportunities. We Integrate 
tralitional and nontraditional portfdios Inlo a unified sdution v.tllie olfering ready access to 
manager.; we belie..e to be among the best in the ill\eStment management uni\else - both wthin 
and outside the finn. Oppenheimer Asset Management's team has the experience and training to 
address lhe di\elSe needs of our clients and help them mow closer to their financial goals. 

()ppert.eimer~ Management islhe name wldetv.hichOppeMeimerA:Blt ManagemenlInc. doesbusness 
OppeMeimer and (),lpenheimerA:Blt Managemenllnc. aIll affiliates Please nlfer 10 OooeMewlcrnlOtll detail\> 

II 



/>bout ~penheimer 

.. 'Ahaflh Planning 

»Ccrnulling Grcup 

» Oppenheimer
-\ InwSmanI AlMSIlIS 

» Allemalive "'" 
InveSments Group 

D 
»Private Eq18ly 

"" »Mvanlag9 Bank 
DopoSt Proglllm"" ..... -.._.-­"~'-~" 

~ »Mulual Fund 
SeMoes 

"" »ExeoJtive 5eMces 
!"'I 

»OMEGA 
'F' 

»EqulUes& Fixed
 
f'\ Income
 

) »	 Elll:hange TI3ded
 
Flnls
 

"" »Options 

'" 
»Auclicn Rate 

Seairilies" 
j 

'\ 
,; 

"" 
~ 

V\'Il ptovlde wellll/l managemenl50lUlIons Iaaored to your 
Ilnanclal olljed/ve$. FI\ltII petSOtllII plannlng 10 
performance repOr1lng. \Ve can assisl you 81 every phase 
of aceumula!lng. protecllng. preservfng and lIanafemng 
your wellilh. we Ilring together lhe rlghl team 01 
professionals. each lYeII·Yersed in their investment 
disciplines. to help crafl an inlegnlled Investrn9nlslIBlegy 
tailored to your unique needs. 

Delivering unlllased advice and proYlding access 10 a 
wide lange of IrB(fjllonaJ and nonlladi1ionaltnvastment 
plOdUdsls the foundalllll1 or O\Z busrness. From 
trediUonaJ lnvesllllents Includlng eqully and Ilxed Income 
10 more specialized pIOducls such as hedge funds for 
quelilled inwslors and separate accounls. we can help 
you fulfil an enu,e asselalJocation strategy or Jusla 
portion of your porUollo. 

"m-portanibitdoStires-- .. ---'-+ -- -_ ••• -----

Priwqo Statement IAuction Rlle SeaJrities- NaticnaJ SelUemenI Offer IMugin DldOSlre DxlJment
 
DldOSJlll or secRequired Order Rluting Inrarrrolion I Mutual f\Jnd Bill 01 Rghls) axle or Co~
 

Wli!lleblC'Mlr Policy I BCP SulTm8lY I legal Ds:laimer I MSRB I At-RAJcintlnWllorEducaticn Nelles
 
Eleclronlc Munldpal Ma:leiAccemSy.tem (EMMA)
 

Statement of FInancial Condition 

COpyr!ghl;'2010 Oppenheimer & Co. Inc. Tram;,ds Busnll$oo All Principal Exdlilngesand Member SIPC 
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Managing Wea1th:Put a team ofprofessionals behind your portfolio .. Fidelity Investments Page 1 of1 

L=tJ!..!:i~~j;li L- ---'I~ I:==I~ CustomorSelnne. Open an Account Log In 

A<:<:ounu & Trode fiOWS & Insights Reuo,eh o..l~llllC9 & R.llt.mtt1t Invennent ProduClS 

!~~~m~~~~l~ 
Gvl""nce & Ril/r"m.nl	 EmaJIAAA 

Managing Wealth 
Put FlpeJity's expertise behind your portfolio I Get a complimentary conSUltation 

: I' CaD Fidelity 800·343·3548 
Ifyau Dl'O.lIIl ~lllrwilh a Iarger,lnote .. 

TOP CUSTOMER QUE5nONScoml'lex po:tfollo; you r.eed an 
HaN can Illy 10 make my income II ~~ a~~~s~or Contor 

sxperionccd, Ilta!OlllC parlnw 10 provide 
~anu ane! spec:lallzed lCrvIcO 10 help. • 13$1 In ralitvrnant? WE INVITe YOU 
meet jour IncIlvldUllI needs and goals. Would you benefit from a Roth El<pedeneo our oxclusllllli IOur exclusive sel\'lees help grow your wealth monogoment 
asseb, I'rolecl whel you've bUUl, '. 

2010 Cenvonllpn? 
rosaarch and events 

mlnimlzO llIxcs, lIIld pus on your wellllh ! I
I , llslen 10 0 reCent p0dc3st 

10 your he!r.l. 

For CllS1AlInln w£lh $250,000 DrIllGt8 In _cis, cur _ith management eand- POltTFOUO ADVISORY SERVICES 

~-"~9!lls1!8= . Havo our prclesSicnola
rnanilile'YOur pOrttouo lOt 

• A peraonal rcloUCIIlShlp wllh an AcCOunt Excaltiw w!IO'I provldo ycu wllh OlIO'	 you 
.	 Dll-one guldllllDC _lIallons. supportod by a team who Wat hall' you wllh
 

your day-tcHl~y aCcount naeds .
 •LEARN MORe ABOUT •	 Everyday law I'rIc:lng on brokerage irides lIS well as cellaln 'aas walvad,
 
itclucllng annuli! fee ond most /:DW-balanco fees fer ~lUal lunda.' TlUSts & estalo p13!\1llng
 

Charilablo Giving epUons
 

delt1caicd learn ri~eriencodl;'Pf~on!!ls.ln~lng~d In_.
•	 FUDI'Dl1!lD:of~\~l!')!I.~.~by_~~loa 

How insurance can help 
• AdvanCed pedontlllllQt rePonJng and oulcmaled eomaS alerts 10 halp kaap your Your complirnemary pc1lfollo review

fiMndalgOllIs on welt	 . 

• Spadal OCCllSS 10 Fidolity Inslghb lhtOullh conference cans and aemjnaro 

Wo also offer othet addilicnal seJVicca 'ond cnilliemonb to help you wIlh your long·
 
lenn finandal nood$.
 

Our complimentary wealth rnanagomanl 00,*0$ ore designed 10 enhanco yovr
 
experience with us. gMng you Ihe guld3nco. InYll$lmcnb choices, and tho seMeo
 
you wallt aa ler 0 graal value. . .
 

II you prefer 10 manago yeur portrcfio en your own, lake·advanlaga of out 
. soprlrSUcoied'lrodl,fg IClcllsl1nd'supportvla'ou'-Adlvo Tiud~r'Silrvlccc (ICltCIISlomers ' 

vdlll $26.000+ In 3SGclS end 120+ .mdos In a rclUng 1'2 month period). WD have II 
dedlcol~d ltBcf",g spoc!aUsl avaJlallle 10 help w1lh yeur .trades and 10 answer your 
questlcns llOO-503-3407. 

BigibtUy rcqulremenls maY apPlY for services. 
CALL 8110-343-3548 TO DISCUSS YOUR FINANCIAL PUNS WITH A REPRESEIfTAllVl!, 

'LOW balatlCll fllO for Ir.l!eJl FilMS ~I.l'pln. Mel oUter f.e:: and Ql<pellsos nuy awtY. Clher 1e1!$ an~ Ull'lM8S apFtc:aO!a III ""'tintled investmont oro ~d :n tho tur4s ClIfTOnl 
~;tus. 

G.odlw.'O ~lllrf Fldelty Is cCl~nalln notlre.1s r.:tlneMduolizod end Is r.otlnlotlded 10 serle ao th. ptlmory Ct =Ie b:!:;Is ;ll< yaUlln......lmenl or ;zx.pan.~;,.g~ 

Fideilly ilrokera;o S..vlccs LLC. Momber NVSE, 81P.C. 000 Slilem Slteol. SIllI:h6eld, RI 02917 
~n."l.:!~.$l0U3.4~p). _•...•_ ;........ . .._.- _ . • ••• _ •• _ ••, - - .- ' __ ••• _ " 'eo. •••• • • ••• __ ••
 

CopyrighttS9l1-2010 FMR LLC.
 
All rlghlS rntl1la4.
 

TelTll$ ef.Uio I PtI¥:ICY I Sceurlty I Site Map
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This matcrial Is outhorlzcd for distribution only when accompanied or preceded by Dprospectus Dnd a 
current .lIpplic.llble Performance flyer for the Dnnultles being offered. The prospectus contains Investment 
objectives. risks, lees, ch.llrges. expenses, and other Information regarding the variable annuity contract 
and the underlying investments. which should bo considered carefully before Investing. You should road 
tho prospectus carefully befotel Investing money. 

This information is written In connection with the promotion or mDrketing of the matteres) addressed in this 
materi,,1. The information cannot be used or rolied upon for the purpose of avoiding IRS penalties. These 
materials are not intended to provide tax, accounting or legal advice. As with all matters of a tax or fegal 
nature, you should consult a tax or legal counsel for advice, 

-r,,~ Hllrtforcr' ;l Tho Hartford FlnandD1 SO.rvitClS Group, Inc.. lind itll sublidlarlos.lneluding the issuIng comp,nlci of Hartford Uto
 
'ft$UrDntO Comp~ny Dnd Hartford Ulo ..nd Annuity 'n.suraneo Company.
 

TblUlclc: dl,ErJbUtlons (In~tudln9 «rr,etn dOOm.cd distnbl.ltlons),ere S\I~ject to ordll'\C~ itN:omo t~. end If m..de PtiOl to.gb 59)\. rnay 
olso M wbloct to 6 '0'5 '~OfO' lneome t... p(rfl.o1ty. EGfty lurrCl'lder cl\o.rges moy 41150 apply. With'dra'lNtlls wUJ reduce tho dooth b~ncflt. 
CbS" surrondtr value. and Bttno'(t BDtonCl:. OistrlbuUons from tho Contrtlct priOf to tho Annvfty Commencement Do-to. InefudJng 
distributions from the Pef'1onal Pension ACCOUnt, liTe laxDbfe to the extent of Income 0l"I the Contrkt. EJCc:as wlthdr.ow..ll tn¥t Impact 
co:"llrad voruo. deom benefit. bftd Dny ootlonal9U4'bl"lteed AmOU:lt'l in.n..,...nt mme than the actuet.zlhdrllwAl 

If yOU i':1C Investing in .. varla!)lo 4lnnlJJty through" t,.·advantbO~rcuro-mem ptan such III an IRA.. you wm reeOlvo nD additfONlI tax 
,dvantllge from a varbbJe onnuJty. ,Under toose clrcumstliRtOs. you shDuJcf eN)' consider bUYIng it vm.oble unu'ty It It maams ~ 

boctluso or the annuItY'S othar 'o,olUTC!s. such as lJ!ctl.rno tneorne Da)'m~nts .and dNth b~nl protection. 

1M IssuIng t1\$urance eompollnlC'S am not invest~tltadvlSer1 nor I't!'gJst(/t"l'd as sueh with tl\O SEC or lltly st:.to seeuntios regulatoty 
aurhont)p'. They are not acting In any fiduclal"y cap:l~jty With raspect to your in~stmont. ThIslnform.U.on daos not consUtuto 
pcrlOna'izCld InvQstm.ont advJeo or tiMnCI,t oiannln; advl~Cl'. 
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FACTS SPECIFIC TO THE CLAIMS OF 

wasbomon 

November 3, 1944 in Shorterville, Alabama. 

His wife, •was bam on 

November 26, 1944 in Midway, Alabama. 

They each separately followed their families 

to Haines City, Florida as small children. 

married in 1962. 

They have six children, twelve grandchildren and five great grandchildren. 

both attended Oakland High School, but neither graduated. After he 

completed ninth grade, . parents told him they could no longer support him and he would 

have to find food and shelter for himself. As his father told him, "it was time for him to be a 

man." could not stay in high school and make enough money for food and rent. In order 

to survive, left high school and began working full time as a citrus and apple field hand. 

While was at Oakland High, she met and they fell in love. When she was in the 

eleventh grade she became pregnant with child. was forced out of high school as 

a result of the pregnancy. After 6 years of working the fields and taking care of their children, 

moved to Sodus, New Yark to look for work and be with mother. In 

1969, began working at Xerox in assembly. In 1970, began working at Xerox in 

shipping and receiving. Ultimately, both moved into the area of product inspection. In 

November 1999, after 29 and 30 years, they both retired from Xerox at the age of55, based on 

the advice of Isabella. 

Both have great cases. They overcame tremendous challenges in life 



to become wonderful people and productive citizens. They do not have a lot of education, but 

through hard work, grit and determination they both were able to accumulate sizable retirement 

accounts. Because ofIsabella's advice to both of them they now have little left and worry about 

making small purchases or traveling (even by car) to meet their great-grandchildren. Ifyou have 

any doubts about either of them, then I urge you to meet them. 

. first heard about Isabella from ., Shop Chairman at 

Xerox. See Ex. A, ACT Notes, October, 21, 1999. They contacted Isabella to set up an 

appointment to "see how they stand financially" and discuss the possibility of retiring. See Id. 

Isabella put . mind at ease by mentioning the many people at Xerox he was working 

with. See id. In October 1999, met with Isabella to discuss their options at 

his office. See id. at October 29, 1999. At the time, was earning approximately $40,000 a 

year and had approximately $365,000 to contribute to retirement. was also earning 

approximately $40,000 and had approximately $340,000 to contribute. 

At the meeting, the shared their average monthly expenses. Isabella showed 

them a projection and determined that the "numbers work" and they had enough to retire. See Id. 

at October 29, 1999. He told them that their principals would be maintained and that they could 

afford to withdraw from their retirement accounts at the rate of 10% per year. 

In November 1999, both retired and opened an IRA account with 

Morgan Stanley. Had Isabella told the the truth, that a sustainable withdrawal rate 

was 3-5% and that a 10% withdrawal rate would almost certainly deplete their accounts, they 

would have continued working until at least age 62, another 7 years, at their Xerox positions that 

were not at risk. 

2 



In December 1999, rolled over approximately $368,000 into his IRA account 

managed by Isabella. In January 2000, James began taking systematic withdrawals under Rule 

72(t) at the rate of$30,000 per year or $2,500 per month. In October 2009, there was 

approximately $118,000 remaining, representing an account decline of approximately $250,000. 

This loss would have been greater had. not reduced his systematic withdrawals to $ i'~250 in 

May 2007 and to $1,000 in November 2008. Morgan Stanley's report will undoubtedly reduce 

the value of claim by $18,900 due to extraordinary withdrawals. The reduction in 

. systematic withdrawal rate more than makes up for the "extraordinary" withdrawals As 

such, $250,000 represents a fair measure of loss. 

Similarly, in December 1999, rolled over approximately $338,000 into her IRA 

account managed by Isabella. In January 2000, began taking systematic withdrawals 

under Rule 72(t) at the rate of $30,000 per year or $2,500 per month. In October 2009, there was 

approximately $45,000 remaining, representing an account decline ofapproximately $293,000. 

This loss would have been greater had not reduced her systematic withdrawals to $1,250 

in May 2007 and to $1,000 in November 2008. As it will for Morgan Stanley's report 

will reduce the value of claim by $16,000 due to "extraordinary" 

withdrawals. reduction in systematic withdrawals more than make up for her 

extraordinary withdrawals. As such, $293,000 represents a fair measure of loss. 

Throughout the existence of the Morgan Stanley accounts the were concerned 

about the accounts' declining value. See Ex. A, ACT Notes, June 6,2002. In June 2002, 

Isabella's advice seemed to be to start "hoping" the accounts go up. See Id. The' 

" remember Isabella telling them that "they had to be in it for the long haul" and that "they had to 

3 



ride out the bad market." Morgan Stanley was quick to blame the investment environment for 

their losses. See id. at January 23,2006. Isabella also told the to consider reducing 

their withdrawal rate. See id. at November 6, 2002, October 6, 2003 and October 21,2004. As 

the retired based on Isabella's advice that they could withdraw $2,500 per month, they 

felt that they had to withdraw $2,500 per month. Ultimately, the . reduced their 

withdrawal rate as soon as they could afford to. 

Not surprisingly, despite the fact that : reduced their withdrawal rate, 

the are now in terrible financial shape without much hope ofgetting better. They 

cannot believe and do not understand how their combined assets of$706,000 have plummeted to 

$163,000 in under 10 years. They currently survive on social security and the money they pulled 

~ out of Morgan Stanley. Finding jobs at 65, without a high school diploma does not seem likely. 

Staying as close to their extended family as possible is very important to 

They have family throughout the southeast which they had planned on visiting in their 

"golden years." As put it, "when you are concerned about having enough money to buy 

"" your husband a fishing license this year, you certainly don't have enough money to go south." It 

breaks heart knowing that they have great grandchildren that they have not even met 

because they have not had enough money to go visit them. 

This is not the retirement the worked so hard for or the one sold to them by 
" 

Isabella. The financial situation is bleak with no prospects for improvement. Their 

situation is a result ofIsabella's gross mismanagement of their accounts and his fraudulent 

advice that they could afford to retire early. 
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'1:0: U. S. Attorney .. : .. • t·~ : 

From: 

Walker, Louisiana 70785 

Re:	 David McFadden 
Sentencing 

We have been asked to write a ''victim impact statemenf' for the Judge presiding over the David McFadden 
sentencing. To say we have worried over dates, meetings, conversations and the consequences ofhis 
actions is an understatement To express how this bas impacted us is painful. 

My wife and I worked, raised four children, paid taxes and bills, yet managed to save for our retirement. 
Life savings, monies saved by two people working paycbeck to paycheck, living frugal, honest lives. We 
met David through what we now know were his recruitment tactics. Knowing little ofstocks and 
invesbnents we cautiously placed everything we bad saved on his promises for our future. He abused our 
trust and squand~red our life's work. 

I continue to work altlitiugh we have numerous medical problems. My wife is now disable and the stress 
associated with finical worries often irritates medical issues. What concerns us most is we have yet to feel 
the long-term effects·ofMr. McFadden's treachery. Abuse ofthe elderly is a criminal offence but that is 
what he is guilty of. Victim, the word says it all and the abuse continues. 

God tells us to forgive him and we were taugbt that our treasures on earth should be used to bless others. 
My wife and I had planned to spend our retirement on travel, family and community. Mr. McFadden's 
actions have taken those choices from us. He took away our dreams. 

We do forgive bim. We will try to live our days with dignity and integrity, something Mr. McFadden bas 
no knowledge of. Please treat him with the same respect he has shown. 

Thank You 

,
 



Victim Impact Statement 

I am , I worked for and retired from Exxon after 30+ years ofservice. 
My wife .and I planned and saved for retirement from the beginning ofmy 
employment. We contributed the maximum amount allowable to the Exxon Thrift Plan, 
invested routinely in Exxon stock, and saved whatever else we could afford. We lived a 
comfortable, conservative life style. We always planned, saved and paid cash for all 
major needs such as cars, appliances, with the exception of our first home, which was 
financed and paid off. We designed, built and paid for our second and present home. 
We did 90% of the building ourselves along with the help of friends and family. It was 
paid for the day we moved in. I worked as much overtime as possible to be able to pay 
for the things we wanted or needed. In hindsight I realize I probably sacrificed valuable 
family time while working to guarantee a comfortable retirement. We received a small 
inheritance when my father passed away. We put this money away for retirement. To 
make a long story short, we worked hard, saved, lived a conservative lifestyle and when 
retirement time came we felt we had achieved our goals. We retired feeling comfortable 
about the future. 

We talked with several retirement planners and managers and after a short stint with 
another firm we moved to DFS and David McFadden. McFadden painted a rosy picture 
and since he was managing a large group of other Exxon retirees we felt comfortable 
with putting our retirement future in his hands. Shortly after going to DFS we began to 
see a decrease in our portfolio, but were assured by McFadden that it was just the market 
and that everything was well placed and there was no need to worry. After loosing most 
ofthe inheritance money we had invested we were forced to go into our personal 
savings to tide us over for about a year until we could start to draw from our retirement 
investments. As our worries increased and sleepless nights became common, we began 
to make monthly visits to DFS for updates and reviews. At this time we began to see 
less and less ofMcFadden and our portfolio was handed over to another DFS employee. 
My wife became stressed to the point that she could hardly bring herself to make these 
monthly review meetings. Fortunately Exxon offered me a short term assignment, so I 
returned and worked to build up some money to reinforce our dwindling savings. It 
finally came to a point where I asked "do you guys know what you're doing"? Again we 
were reassured that everything was under control and that recovery was assured. We 
were naive in believing that McFadden and DFS were reputable and honest. In the end 
that proved to be a false belief. 

I vividly recall the last time we visited DFS and saw McFadden. As we were leaving the 
office, McFadden gave my wife a little hug, patted her on the shoulder and said "don't 
worry, everything is going to be all right". That last meeting and comment haunts 

29316Sv.l 
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until today. Shortly after that we left DFS and moved to another company for retirement 
management. We joined into the second suit against McFadden and DFS and with the 
help of some great attorneys, we were able to recover some ofour lost retirement. Our 
future is no longer what we had planned for, and we live every day with some degree of 
fear for the future. I feel like I let my wife down, and did not fulfill my husbandly 
requirement by trusting in McFadden. It hurt deeply the day my wife told me "I wish 
you had never retired", but I understood how she felt. As I am writing this, I asked my 
wife for the date ofmy retirement. As she was going through the paperwork she came 
across some old DFS correspondence and told me "it just makes me want to cry every 
time I see this stuffor think about it". It hurts to hear he say that. 

In an effort to help insure our future, and provide some additional comforts, I along with 
another McFadden investor fonned a small home maintenance company. We don't make 
a lot, but it helps. We lost somewhere around $1,000,000.00 with McFadden. The suit 
attorneys did a great job ofrepresenting us and after paying their fee we managed to 
recover a bit less than halfofwhat we had invested. McFadden's parent company, 
Securities America, paid the suit award and we are thankful for that. McFadden on the 
other hand has done nothing to show any remorse for the damage he has done to our 
family. There is no monetary amount that can pay for the years ofhard work and the 
emotional damage he has inflicted on and me, especially . . That's something 
I'll have to live with every day. As I said, we did have some partial monetary recovery 
from the suit, but I feel the difference between what we initially invested and what we 
recovered is still owed to us by David McFadden. Not Securities America, not the 
employees of DFS, it is owed us solely by David McFadden. 

As I started writing this I had no idea ofwhat to write or how to convey the losses we 
have suffered at McFadden's hands. I wish I had the ability to better say what I feel but I 
don't. I appreciate you reading this. I hope it will give you a cleared picture ofDavid 
McFadden and will assist you in making your decision in his sentencing. 

Respectively, 

29316Sv.l 
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NAnONAL ASSOCIATION OF SECURITIES DEALERS, INC. 
(IN ARBITRATION) 

No. 
Claimant, 

STATEMENT OF CLAIM 
v. 

MCDONALD INVESTMENTS, INC., DAVID H. 
HOHIMER, and MICHELLE M. HANSEN, 

Respondents. 

The is a tribal government organized under federal law. Its 

principal offices are located in Seattle, Washington. Under NASD procedures this hearing should be 

held in Seattle, Washington. 

McDonald Investments, Inc. ("McDonald Investments") is a NASD member firm, with its 

principal place ofbusiness in Cleveland, Ohio. The branch office involved in the transactions at issue 

here is located in Seattle, Washington. 

Michelle M. Hansen and David H. Hommer are, and were at the times of these events, 

registered representatives employed by McDonald Investments in its Seattle office. Ms. Hansen was 

an "Advisor" in McDonald Investments' "Wealth Management Group", and Mr. Hohimer was a 

Senior Vice President of Investments. 

Hansen and Hohimer were acting within the scope of their employment in connection with the 

events at issue here, and the Respondents are jointly and severally liable for all damages suffered by 

the Claimant as a result ofHansen and Hohimer's conduct. 

STATEMENT OF CLAIM - Page I
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I.	 INTRODUCTION 

, entrusted the short-term investment of its 2004Tht:. 

operating budget to McDonald Investments, and Hohimer and Hansen. Since that money was needed 

to provide basic services for members of within a 9 month period, required 

short-term, very conservative investments. Completely contrary to investment 

objectives, McDonald Investments selected closed-end funds that were long-term investments, of 

considerabie to speculative risk, and which carried high sales charges. McDonald Investments 

misrepresented the nature of these funds and failed to disclose the risks and fees involved. Due to the 

nature of the investments chosen by McDonald Investments, Hohimer and Hansen. 

suffered significant losses within 6 months. and the Nation withdrew its funds. 

II. FACTS 

Each year receives its operating budget from the Federal Bureau of Indian Affairs 

and the Indian Health Service. This money is used to operate over 100 programs within .,.- -_., 

including social services, police. medical services, and forestry and fisheries management. In late 

2003 .on anticipated receiving about $9 million for its 2004 operating budget. This money was 

disbursed throughout the year as needed. _anticipated that all of the 2004 operating budget 

would be spent in that year. 

Prior to 2004. had invested its operating budget in short term instruments through 

DA Davidson. The instruments were designed to disburse cash each month. The investments chosen 

were very conservative. since any capital loss would lead directly to a shortfall in the budget of one or 

more of the programs that are vital to operating I and providing for its members. 

STATEMENT OF CLAIM - Page 2 

vk23010a 11/23/10 

II
 



"" 
'\ 

""" 
?I 

'" 
~ 

2 
"" 
1"\ 3 

iI', 
4 

!l\ 

5 
" 
'\ 6 

" 7 
!l\ 

8 
" 

9
"" 

10" 

"" II 

'" 12 
" 
11\ 13 

!l\ 14 , 
15 

" 
16

" 
'\ 17 

" 18 
..., 

19 
'" 

20" 
" 21 

" 22 
" 
" 23 

'\ 24 

" 25 
" 
'\ 26 

'\ 

'\ 

" 
" 

" 
" 

had a banking relationship with Key Bank, and in late 2003 its contact there 

encouraged to hear a proposal from Key Bank-affiliated McDonald Investments for 

investing some of the 2004 operating budget. . . .agreed to do so. 

McDonald Investments, through Hansen and Hohimer, proposed in a December 19, 2003 letter 

to create an investment strategy for . J. It stated: 

The attached proposal outlines a strategy we recommend for the purpose of 
investing the nine million ofgrant funds. The recommendation consists of 
providing the maximum yield with safety and preservation ofcapital. In addition, 
it allows for a monthly draw-down ofone million in principal, and interest if 
needed. 

This is an ultra-conservative, short-term strategy, designed to release funds 
monthly over a nine-month period. Funds that are not needed can be rolled into 
the floating rate fund each month in order to maximize the total return of the 
funds. 

Based on that representation, chose to invest approximately half of its grant funds with 

McDonald Investments. It understood that the investments would be short-term and low-risk, as the 

nature of the operating budget required. . was the main 

contact between . and McDonald Investments. 

On August 8, 2003, representatives of , including 

signed a McDonald Investments Active Asset Corporate 

Account Application2
• That Application describes investment objective as follows: 

"Income: Assets are allocated to provide a current stream of income and/or preservation ofcapital. 

This strategy is suited for the investor willing to assume risk commensurate with the level of income 

required." This objective carries the lowest risk ofany of the Application's four possible objectives. 

I A copy of that letter is attached as Exhibit 1 to this Statement of Claim. Unfortunately, the Nation is 
unable to locate a copy of the proposal that was attached to and referenced in the letter. 

2 Exhibit 2. 
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made several investments with McDonald Investments prior to investing the 2004 

operating budget. On September 4. 2003 transferred $1.573.090 to McDonald Investments 

account number 62683790. On September 10.2003. Hohimer and Hansen recommended that 

invest $1.000,000 in a Safeco Spinnaker Advisor Variable Annuity, with a guaranteed income 

of3%. On September 30, McDonald Investments allocated the remaining balance to two funds, the 

First Trust Four Comer Senior ($300,005.00) and the Western AST Claymore US Treasury 

($273.080). Most ofthis money was distributed for short term cash needs by the end of 

2003, and these securities are not at issue n this case. 

transferred $3,000,000 to McDonald Investments account number 6268379 on 

January 6, 2004 and an additional $500,000 on January 29. The five closed-end funds to which 

McDonald Investments, Hansen and Hohimer allocated that money are at issue in this case because: 

1) Hansen and Hohimer misrepresented and omitted material facts about the nature of those 

investments to ; and 

2) Those investments were unsuitable for . in that they 

a. Exposed to far more market risk than was appropriate. and 

b. Had long-term time horizons when time horizon was only nine 

months. 

Hohimer and Hansen did not discuss the risks, the sales charges, or any other information 

19 II abollt the closed-end funds that they recommended to or any other 

21 

22 

23 

24 

25 

26 

representative of I. McDonald Investments did not provide prospectuses for the funds to 

until after the purchases were complete. relied on McDonald Investments' 

representations that the investments would be ultra-conservative and short-term, and believed that the 

individual funds fit that description. 

Closed-End Funds were, by their nature, wrongfor . A closed-end fund differs 

from the more common open-end fund in the way in which it is valued. A closed-end fund issues a 

fixed number ofshares in an actively managed portfolio ofsecurities. The shares are traded in the 
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market like common stock, and the market price ofthe shares is determined by supply and demand 

and not by net-asset value (NAV) as are open-end funds. This is significant because it makes the 

share price generally more volatile than an open-end fund. Because closed-end shares are traded on 

an exchange, they carmot be simply redeemed from the fund company as with an open-end fund, 

which makes them generally less liquid. The nature ofclosed-end funds, generally more volatile and 

less liquid, made such funds an inherently unsuitable choice for investors such as the Nation who are 

seeking short-term investments. 

The Five Closed-End Funds 

Calamos Strategic Total Return Fund. Hohimer and Hansen recommended that 

purchase $315,006.00 of the Calamos Strategic Total Return Fund ("Calamosn
) on March 30,2004. 

The March 25, 2004 Prospectus cautions "Because the fund is newly organized, its common shares 

have no history ofpublic trading. Shares ofclosed-end funds frequently trade at a discount from their 

net asset value. The risk of loss due to a market discount may be greater for initial investors expecting 

to sell their shares in a relatively short period after completion of the public offeringJ
/, It goes on to 

state "[a]n investment in the Fund may be speculative in that it involves a high degree ofrisk and 

should not constitute a complete investment program." 

Calamos, like the other five funds at issue in this case charged a 4.5% sales load on the initial 

offering price4
• This meant that the net asset value was reduced immediately following the initial 

offering, so not all of investment went towards the purchase of the various securities 

chosen by fund managers. Calamos is a closed-end fund, and valued at the market price rather than 

NAV. However, even in a closed-end fund, NAV is one of the chief factors that determine market 

price, and the two often correspond. In the case ofCalamos, the price dropped approximately 13% 

within the first month after its initial offering. This initial price drop is common with closed-end 

funds. "[I]t almost never makes sense to buy closed-end mutual funds via an initial public offering 

3 March 25, 2004 Prospectus at p.l.
 

4 March 25, 2004 Prospectus at p. 14.
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(IPO). Like most stock IPOs, these investments nearly always trade lower shortly after their offerings, 

as the impact ofsales loads and the normalizing ofdemand runs its courses. n did not have 

the time to wait until the success of the fund made up for the impact ofthe initial sales charge because 

its time horizon was much shorter than the investors that Calamos was intended for. The same is true 

for all of the funds discussed below. 

Cohen & Steers Select Utility Fund, Inc. Hohimer and Hansen recommended that 

purchase $225,006 ofCohen & Steers Select Utility Fund, Inc. (the "Utility FundU
) on March 30, 

2004. The March 25, 2004 Prospectus describes it as a "recently organized, non-diversified, closed­

end management investment company designed primarily as a long-term investment and not as a 

trading vehicle6
." The Utility Fund charged a 4.5% sales load on its initial offering price7

• 

Dreman Claymore Dividend and Income Fund. Hohimer and Hansen recommended that 

purchase $500,006.00 of the Dreman Claymore Dividend and Income Fund ("Dreman") on 

January 30,2004. The January 27,2004 Prospectus states that "The Fund is intended for investors 

seeking a high level ofcurrent income and capital appreciation over the long terms." Dreman 

Claymore is a value fund, which aims to identify and invest in stocks "that are trading below what the 

Investment manager perceives to be their true market value .. ,9" By definition, this type ofvalue 

investing requires a long time horizon because such undervalued stocks take time to appreciate. 

time horizon was a mere 9 months, no where near long enougl to justify this kind of 

investment. Dreman charged a 4.5% sales load on its initial offering p ~elO. 

S Matthew Emmet, Bad Investment Advice, Motley Fool, October 21, 2005.
 

6 March 25, 2004 Utility Fund Prospectus at p.12.
 

7 March 25, 2004 Utility Fund Prospectus at p.25.
 

8 January 27, 2004 Dreman Prospectus at p. 29.
 

9 January 27, 2004 Dreman Prospectus at p. 5,19.
 

10 January 27,2004 Dreman Prospectus at p.17.
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ING Clarion Global Real Estate Income Fund. Hohimer and Hansen recommended that 

2 purchase $510,006 of the ING Clarion Global Real Estate Income Fund ("INO") on February 

3 27, 2004. "The [Fund] is a non-diversified, closed end management investment company designed 

4 primarily as a long-tenn investment and not as a trading vehicle ll
." Its "primary investment objective 

5 is high current incomeI2 
:, Its Prospectus states "[d]ue in part to the risk involved in investing in 

6 preferred securities of non-investment grade quality, an investment in the [Fund] should be considered 

7 speculative." INO charged a 4.5% sales load on its initial offering price13. 

8 Western Asset/Claymore US Treasury Inflation Protected Securities Fund Hohimer and 

9 Hansen recommended that purchase $1,300,001.00 of the Western Asset/Claymore US 

10 Treasury Inflation Protected Securities Fund ("Western Asset") on February 27, 2004. The September 

11 25,2003 prospectusl4 states: "Shares of closed-end management investment companies frequently 

12 trade at a discount from their net asset value, and the Fund's shares may trade at a price that is less 

13 than the initial offering price. Net asset value will be reduced immediately following the initial 

14 offering by a 4.5% sales load charge and offering costs paid by the fund. The risk ofinvesting in a 

15 newly-organized, closed-end investment company may be greater for investors who sell their shares in 

16 a relatively short period after completion of the public offering. The Common shares are designed for 

17 long-term investors and should not be treated as trading vehiclesls." 

18 The five funds dropped in value consistently over the five months following fisrt 

, 19 held aemployee,.and anotherpurchase. On June 22, 2004 

, 20 teleconference with Hohimer and Hansen to discuss the losses in account. 

21 

"' II February 24, 2004 INa Prospectus at p. 24. 
22 

"' 12 February 24, 2004 INO Prospectus at p. 1. 
23 

13 February 24, 2004 INa Prospectus at p.lS. 
"' 24 

"' 14 The Prospectus that McDonald Investments provided to the Nation was for a previous fund with the 
2S same name, symbol WIA, and not for the fund that the Nation purchased at the February 2004 IPO price, 

"' symbol WIW. 

"' 
26 

IS September 25,2003 Western Asset Prospectus at p. 26. 
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asked how these losses could have occurred in an account that was intended to be "ultra-conservative, 

short-term strategy." Neither of the McDonald Investments representatives could offer any answer to 

question. 

On July 28, 2004, wrote a letter requesting that McDonald Investments liquidate its 

investments and wire the funds to .. 
banks account l6

• By the end ofAugust 2004, all but 

approximately $500,000 of the account was wired out. The money that remained was in cash 

equivalent securities, and was wired out on September 3, 2004. sustained losses in the 

following amounts: 

Fund 

Calamos Strategic 
Total Return Fund 

CostlDate 

$315,006.00 
on 3/30/04 

Sale 
PricelDate 

$264,925 
on 7/30/04 

Loss 

($50,080.24) 

Time He/d 

4 months 

Percentage 
Loss 

15.8% 

Cohen &Steers 
Select Utility Fund, 
Inc. 

$225,006.00 
on 3/30/04 

$179,946.23 
on 7/30/04 

($45,059.77) 4 months 20.0% 

Dreman Claymore 
Dividend and 
Income Fund 

$500,006.00 
on 1130/04 

$411,768.31 
on 7/30/04 

($88,237.69) 6 months 17.6% 

INGClarion 
Global Real Estate 
Income Fund 

$512,006.00 
on 2/27/04 

$302,706.90 
on 7/30/04 

$118,761.14 
on 8/27/04 

($88,537.96) 6 months 17.2% 

Western 
Asset/Claymore US 
Treasury Inflation 
Protected 
Securities Fund 

$1,300,011.00 
on 2/27/04 

$617,431.50 
on 7/30/04 

$464,788.98 
on 8/27/04 

($217,792.00) 6 months 16.7% 

Total: 
($489,707.66) 

16 Exhibit 3. 
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1996 5,631 2004 8,201 

1997 5,997 2005 6,074 

1998 4,938 2006 4.614 

1999 5.608 2007 3,238 

2000 5.558 2008 4.982 

2001 6,915 2009 7.137 

2002 7.704 Through October 2010 4.766 

Yeaily Volume Comparison 
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A~ltration Cases Served by Controversy Involved 

Typo of Col)lroversyo 2006 2007 2008 200!l October 201 0 

~argln Calls 103 45 64 128 71 

Churning 257 133 212 306 238 

Unaulhorized Tr!Jding 242 174 248 478 341 

FaIlure to Supervise 1.425 830 1.029 2,691 2,002 

Negfigence 1.619 891 1,602 3,405 2,3110 

Omisslon of Facts 588 275 1,201 2,453 1,650 

Breach or Contract 1.397 953 1,658 2,602 1,853 

B~ ofFiduciary Duty 2.621 1.616 2,836 4,206 2,696 

Unsuitabmty 1.347 695 1,181 2,473 1.673 
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FINRA DISPUTE RESOLUTION, 

'" .. 
\ . .. 

...'" .,..Claimants, FINRA-DR NO.:IO-00838 

* ..- versus­

'" 
AMEIUPIUSE FINANCIAL SERVICES, INC. * 
FIKIA H&R BLOCK nNANCIAL ADVISORS, 

'" 
Respondent. * 

'" 

ANSWER OF RESPONDENT, AMEIUPRISE FINANCIAL SERVICES, INC. 
FIKIA H&R BLOCK FINANCIAL ADVISORS 

Ameriprise Financial Services, Inc. f/kla H & R Block Financial Advisors ("H & 

R Block") submits this answer to the Statement of Claim filed by 

individually, and on behalf of the (" 

Trust") and individually and on behalf of the \ 

Revocable Trust (' . Trust") (collectively the "Claimants"). 

Claimants seek to hold H & R Block liable in an amount exceeding $250,000 as 

compensation for a decline in the value of securities they maintained in their H&R Block 

accounts.' Specifically, Claimants allege that H & R Block's recommendations that 

Claimants invest in reverse convertible notes C'RCNs") and variuus mutual funds were 

unsuitable given Claimants' investment objectives and risk tolerance. In making these 

Claimants have not yet specified the compensatory damages they are seeking. apart to note that they 
are requesting in excess of 5250,000. Claimants also seck pre-judgment interest, costs, itllomcys fees, 
and punilive damages. 

J
 



10. 

Respondent owed no fiduciary duties to Claimants and, even if it did, no such 

duties were breached. 

11. 

To the extent Claimants seeks to assert claims for alleged violations of NASD, 

FINRA, or NYSE rules, no such private right of action exists to pursue such claims. 

12. 

Claimants' claims are barred, in whole or in part, by the equitable doctrines of 

laches, due diligence. unclean hands, and estoppel. 

13. 

Claimants' claims are barred, in whole or in part, by their own fault and by the 

applicable rules of comparative fault. 

14. 

Claimants are not entitled to recover attorneys' fees under applicable law. 

15. 

Claimants' claims are barred, in significant part, by applicable statutes of
 

limitations.
 

16. 

Some or all of Claimants' claims, including derivative claims, are not arbitrable
 

under the FINRA rules or any arbitration agreement.
 

17. 

Claimants are not entitled to punitive damages under applicable laws as they fail
 

to state a cause of action that would allow the Panel to grant this type of award.
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FINANCIAL INDUSTRY REGULATORY AUTHORIlY 
.....-- -_... ·DISPT.JTERESOLUTION-· . 

-'----.-.-------:..::.~-.::-.------------------------X 

In 'the Matter ofthe Arbitratioq. of 

:FlNRA-DR Arbitration....­
Claimants. CtiseNo. 

-against-
STATEMENT OF ANSWER 

MBRlULL LYNCH, PIERCE, FENNER & 
s~~CqRP<?RATED 

Respondents.
 

..:.--~-------------------------------.-----X
 

Respondents Metrill Lynch, Pierce. Fenner & Smith Incorporated ("Merrill Lynch") and 

. (coilectively. "Respondents"), by their attorneys, Krebsbach & Snyder, P.C., 

hereby submit their Answer to Claimants' Statement of Claim. Respondents deny Claimants' 

substantive allegations and deny that they are liable to Claimants for any dllII}ages. All factual 

allegations not specifically admitted he:ein arc denied.. 

PRELlMINARY STATEMENT 

From the opening paragraphs of their Statement of Claim, Claimants' allegations arc 

stunningly at odds with the facts and the truth. In crafting a fable of unsuitability, breach of 

fiduciary duty and fraud, they accuse their Merrill Lynch financial advisor, Steven Flagg, of 

placing them in high quality, investment grade, t;ixed income vehicles that they now claim were 

incompatible with their purported objective of "safety," based solely on performance in the 

tumtiituous down market that began in the latter part of 2008 as a result of the credit and 



.~~9 ..l!~Y.~.J1Q J~ga.I..1iuthOxjty. tq pro~ecu.te. R.. cl~int. t:ox: vio~at:io~ .. C?f. in~~~~ ru.!C3S ..~eg~!~itlg 

suitability. In other words. the existence of SRO rules and internal policies of a brokerage firm 

does not create a duty running from the brokerage finn to the customer, and any purported 

violation 'does not provide a priv~te right of action. Thus, any purported claim for violation of 

industIy rules must be di~missed for failure to state a valid cause of action. 

THERE WAS NQ NEGLIGENCE OR :BREACH OF FIDUCIARY DUTY 

Claimants' CMA was an unmanaged, self-directed account. Mr. Flagg had no discretion 

to initiate transactions in the CMA, whether purchases or sales: All securities transactions had to 

be and were reviewed and approved by Claimants in advance. 

Claimants have no claim 'against Respondents. premised upon an alleged bre~ch of 

fiduciary duty or any other duty ofcar~. See, e.g., Kwiatkowsld v. Bear, Steams & Co., In.c., 306 

F.3d 1293 (2d Cir. 2002). In Kwiatkowski, Bear Steams had been sued by its client. 

( 
Kwiatkowski. for millions of dollars in losses in a non-discretionary secwities brokerage 

account, alleging common law negligence and breach of fiduciary duty for failing to warn him of 

risks, failing to keep him infonned of market forecast.'J and for negligent advice concerning the 

timing of his trades. The Second Circuit ruled that in a noo-discretionary securities account. 

there is no ongoing duty of reasonable care that requires a brokerage finn to give advice or 

monitor information beyond the limited transaction-by-transaclion duties that are implicated in 

executing its customer's instructions. Id., 306 F.3d at 1305-07. 

Kwiatkowski reaffirms the long-standing weight of authority that the duties of a broker in 

handling a non-discretionary account are limited, and do nol rise to the level of a general 

fiduciary duty or ongoing duty of care. See Independent Order oj Foresters v. Donaldson, 

Lufkin & Jenrette, Inc., 157 F.3d 933, 940 (2d Cir. 1998) (finding that broker-customer 
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Civ. 4253, 1994 U.S. Dist LEXIS 6377, at *21-22 (S.D.N.Y. 1994) (broker owes n9 fiduciary 

duty to client in a non-discretionary "typical" broker-client relationship); accord Fekety v. 

Gruntal & Co., 191 A.D.2d 370,595 N.Y.S.2d 190 (1st Oep't 1993); Finkel v. Shearson Lehman 

Hutton Inc., N.Y.L.J. Dec. 20, 1994 at p.27 (Sup. Ct. N.Y. Co. 1994) (The U[mJere unilateral 

reposal of trust and confidence in reliance upon the expertise of another . . . is insUfficient as a 

matter of law to create a fiduciary relationship"). At the end of the day, Mr. 

responsibility was to make suitable recommendations, but Claimants made all of the investment 

decisions and were charged with the responsibility to infonn Mr. 
\ 
of any disputes or 

concerns. 

Respondents did not stand in a fiduciary relationship with Claimants. Claimants have not 

alleged and cannot prove any facts to support a claim that Respondents brea~ed any duty ofcare 

( 
to them whatsoever. Accordingly, Claimants' claims for breach of fiduciary duty and for 

negligence must be dismissed. 

CLAIMANTS' PURPORTED CLAlM FOR FAn.URE 
TO SUPERVISE FAILS AS A MATTER OF LAW 

Claimants' purported claim for failure to supervise fails to state a valid claim fOT relicf. 

Simply stated, there is no common IllW claim for failure to slIpervise. The obligation to 

supervise is a regulatory requirement, not a common law duty. Under applicable regulations, 

broker-dealers are charged with the responsibility of having reasonable supervisory systems in 

place -that are reasonably implemented. Although Merrill Lynch reasonably monitored 

Claimants' a?Counts and acted properly in accordance with applicable rules, there is no factual 

issue regarding supervision that needs to be addressed in this case because. as discussed below. 

there is no private right ofaction for a purported failw-e to supervise. 
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Lo\WOFFICES 

BAKER, DONELSON, BEARMAN, CALDWELL & BERKOWITZ 
A PROFESSIONAL CORPORATION 

FIRST TENNESSEE IJUILDING, 
165 MADISON AVENUE 

SUITE 2000 

MEMPHIS, TENNESSEE 38103 
(901) 520·2000 

FACSIMILE 
(9011 577·2303 

'\ CLMrO:u. SIMPSON 
Direc:t Dilll: 901.577.2314 

" Direct Fax; 901.577.4233 
E-Mail Address; c:.simpson@bakcrdonclson.c:om 

May 26, 2009 

Via Fed Ex Delivery 

Joan M. Pendergast 
Case Administrator 
FINRA 
Boca C~nter. TOWJ;:r 1 
5200 Town Center Circle, Suite 200 
Boca Raton, Florida 33486-1015 

" Re: v. Morgan Keegan & Co., Inc. 
F.INRA Dispute Resolution Arbitration No. 09-01592" 

(	 Morgan Keegan's Answer to Statement of Claim-", 

-", Dear Ms. Pendergast: 

" Respondent, Morgan Keegan & Co., Inc. (UMorgan Keegan") submits the following Answer to 
the Statement of Claim filed by Claimant, ("Claimant")." 

'\ 

I. INTRODUCTION 
" 

In this case, Claimant alleges that he is the victim of a "theft" perpetrated by Mr. Richard Aaron " Paul, a fanner financial advisor for Morgan Keegan. Claimant's basic contention is that Morgan 
" Keegan failed to properly supervise and monitor Mr. Paul's activities with Claimant which subsequently 

caused Claimant to incur damages. However, Claimant is simply mischaracterizing the facts ofthis case " 
-",	 

to not only create a cause of action against Morgan Keegan but to also bolster his alleged claims. This 
Panel should reject Claimant's Statement of Claim and dismiss nil claims asserted against Morgan 
Keegan in their entirety." 

""\ 

Claimant alleges that Mr. Paul advised him to invest in a company called the DVS Group, (UDVS") on a couple of occasions. DVS is a self-proclaimed group of specialists based in Kansas City, 
'\ Kansas who connect "entrepreneurs and capital with business opportunities having an enterprise value 

between $1 Million and $20 Million." See www.thedvsgroup.com (An insert from DVS' website is 
" attached hereto as Exhibit 1). Claimant invested in Convertible Balloon Promissory Notes with DVS. 
""\ The basic structure of these investments was for interest to aCCl1le for the first 36 months of the note 

'\
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'11\	 Joan M. Pendergast 
May 26. 2009 
PageS 

3. Statute of Frauds - Claimant's breach of contract claim(s) are barred, in whole or in 
part, by the applicable statute offrauds. 

4. Unclean Hands - Claimant's claims, in whole or in part, are barred by the doctrine of 
unclean hands. 

s. Waiver, Ratification, Laches and Estoppel - The equitable doctrines of waiver, 
ratification. laches, estoppel and prior breach operate to bar Claimant from recovering any damages in 
this action: 

»	 Claimant represented himself as a knowledgeable investor who understood the 
risks associated with this investment choices and the duties he undertook as 
Trustee for the subject accounts; 

»	 Claimant authorized all transfers from the subject accounts for which he 
served as Trustee; 

»	 Claimant never notified Morgan Keegan that· any improper or unauthorized 
activity had occurred in his accounts; 

»	 Claimant received timely reports of the transactions in which he engaged and 
waived any cause of action by accepting the reports without objection; and 

'\ ( » Claimant had a contractual duty, as well as duty under the reasonable investor 
standard, to monitor his investments and to promptly object to any improper 
trades or activity. 

6. Statute of Limitations - Claimant's claims are barred by all applicable statutes of 
limitations, both federal and state. 

7. Failure to Mitigate Damages - Claimant's claims are barred because Claimant failed to 
mitigate his damages. 

8. Punitive Damages - Morgan Keegan avers that Claimant's claims for punitive damages 
are barred because Claimant cannot prove by clear and convincing evidence that Morgan Keegan acted 
with malice relative to Claimant. Morgan Keegan further avers that the claims for punitive damages or 
other extra contractual damages are not constitutionally permissible under either the Tennessee State 
Constitution or the United States Constitution. 

9. Fiduciary Duty - Morgan Keegan avers that it did not owe Claimant any fiduciary duty 
as alleged and stated by Claimant in his Statement of Claim. In the alternative, the acts in question were 
fair and equitable to Claimant and Morgan Keegan acted in the upmost good faith. 

10. Good Faith - At all times Morgan Keegan acted in good faith with reasonable belief and 
lawfulness of its acts. 

MCJS J961338vl
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OPC01mS~t.. ADUITTIlD III WA".,.lIaTOII
 
ROD~TU.LOQAN DAVID w. TAnon.. AO,..nTED IN WAS"INGrON" CAUfOSlHtA
 
IUcttAJU> A. AP'r&LaAUW. "~CY ICAklUBSt	 AD"'1T1~D IN ALADI(A & CALI~ORH'A 
IiIl.&A.AAD..t"-"'A.. ".a.~Q.II'aT" 'RANc:r.s L. ~It	 ADMITTED IN DIOl'RlCT OP COLUalQI" • 'LORIDA 
Ca"IZJ\DJ:I'II A. IQ;NDNcte	 RUOI$'fEIUIO FOnUleN LAWYER WI1lf TilE. LAW eOCI[TY 

0' HONG JeONQ & ADMITTeD IN trff:W "OAK 
..	 SOl-tenon AounT~D IN lINOLAND. WAl6" AND NOnl'hr;I..., 

tRelAHO 

ALI" O'rHI!RS ADMITTED IN CALtFORHIA 

Via Facsimile and UPS 

Derek L. Sorrells
 
FINRA Dispute Resolution
 
300 S. Grand Avenue. Suite 900
 
Los Angeles, CA 90071-3135
 

Re: v. ·UBS Financial Services Inc.• et at. 
FINRA Case No.: 

Dear Mr. Sorrells: 

Respondents DBS Financial Services Inc. ("UBS") and Gregory Geller 
("GeUer") (collectively. "Respondents") hereby submit their Answer to the Statement 
of Claim filed by Claimants and. (collectively, 
the". ., or 14Claimants"). 

I.
 
GENERAL DENIAL
 

Respondents deny each and every allegation of wrongdoing and liability 
set forth and/or implied in Claimants' Statement of Claim. Respondents further deny 
that Claimants have been injured in the amount claimed, or in any other amount, by 
Respondents. 

II. 
JNTRODUCTION 

Claimants have enjoyed a long lind profitable relationship with 

" 
Respondents. Indeed, Claimants worked with GeUer for nearly 15 years and never 
expressed dissatisfaction with the handling of their accounts. To the contrary, 
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B.	 CLAIMANTS CANNOT STATE A COMMON LAW CLAIM 
FOH.FRAUD. 

Claimants' cause of action for fraud based on misrepresentation and 
omission fail. A claim for misrepresentation requires: (1) a misrepresentation or 
concealment and non-disclosure; (2) knowledge of the falsity; (3) intent to defraud; 
(4) justifiable reliance; and (5) resulting damages. 5 WITKIN, SUMMARY OF 
CALIFORNIA LAW, "Torts," § 676, p. 778 (9th ed. 1988); Roberts u. Ball, Hunt, Hart, 
Brown & Baerwitz, 57 Cal. App. 3d 104,110 (1976); Okun u. Morton, 203 Cal, App. 
3d 805, 828 (1988) (stating "[alII of these elements must be present if actual fraud is 
to be found; one element absent is fatal to recovery"). 

Likewise, for an alleged omission to be material and therefore 
actionable, ICthere must be a suhstantiallikelihood that the disclosure of the omitted 
fact would have been viewed by the reasonable investor as having significantly 
altered the total mix of information made available." Basic Inc. u, Levinson, 485 
U.S. 224, 231-32, 108 S. Ct. 978, 983, 99 L. Ed, 2d 1 (1988), citing TSC Indus., 
Inc. u. Northway, Inc., 426 U.S. 438, 449-450, (1976) (internal quotations omitted) 
(holding materiality is appropriately decided as a matter of law). 

Claimants cannot satisfy these elements. Indeed. two of the primary 
elements for a claim offraud are that the wrongdoer must have 11.nown the 
statements were false and must have actually intended to defraud. The evidence 
will show that Respondents provided accurate information to Clai~ants, and that"' 
Claimants used their investment experience and sophistication to evaluate the 
information provided, and make informed, independent decisions. Moreover. 
Claimants' have failed to state their fraud claim with the requisite particularity. 

c.	 RESPONDENTS DID NOT BREACH ANY FIDUCIARY 
DUTIES TO CLAIMANTS. 

Claimant's beach of fiduciary claim is without merit. A broker does not 
owe a fiduciary duty to a client who maintains a non-discretionary account. See 
De Kwiatkowsld u. Bear, Stearns & Co. Inc., 306 F.3d 1293, 1302. 1307 (2d Cir. 
2002). See also Marchese u. Nelson, et al., 809 F. Supp. 880,894-895 (D. Utah 
1993). The uncontradicted evidence will establish that Claimants' accounts at issue 

II 



Derek L. Sorrells 
FINRA 
May 241 2010 
Page 16 

Re: v. UBS Financial Services Inc., et at 
FINRA Case No.: 

were non~discretionary, that they controUed the accounts, and that Respondents did 
not breach any duty owing to Claimants that caused them any damages. 

Claimants' investment decisions l do not give rise to any breach ofduty 
(fiduciarYI contractual or otherwise) on the part ofRespondents: «[a] 
nondiscretionary customer by definition keeps control over the account and has full 
responsibility for trading decisions...." De Kwiatkowski u. Bear, Stearns & Co, 
Inc., supra, 306 F.3d at 1302. 

Moreover, even if Respondents owed Claimants a fiduciary duty, the 
scope of that duty was limited and properly discharged. Both federal and state 
courts have recognized that a broh:er is not a guarantor of market performance; a 
brokers' duty varies depending on the sophistication 'ofthe investor and the 
investor's control over the account. Duffy u. CavalierI 215 Cal. App. 3d 1517, 1536 
n.11 (1989); Leboce, B.A. u. Merrill Lynch, Pierce, Fenner & Smith, Inc., 709 F.2d 
605,607 (9th Cir. 1983); Caravan Mobile Home Sales, Inc., Retirement Trust u. 
Lehman Bros. Kuhn Loeb, Inc., 769 F.2d 561,567 (9th Cir. 1985).6 

The scope of the fiduciary duty depends on the specific facts and 
circumstances presented in a given case. Duffy, 215 Cal. App. 3d at 1536 n.ll. 
Specifically, the focus is on: (1) the relative sophistication and experience of the 
customer; (2) the customer's ability to evaluate the broker's recommendations and 
exercise an independent judgment; (3) the nature of the account, w:hether 
discretionary or nondiscretionary; and (4) the actual financial situation and needs of 
the investor. Duffy, 215 Cal. App. 3d at 1536. So long as the customer is of 
sufficient intelligence and understanding to make the ultimate investment decision 
and does so, any duty is limited and the customer is responsible for the investment 
decision and must bear the resultant losses. Duffy, 215 CaL App. 3d at 1536-7 
n.ll. 

6 The key in determining control over a securities <.u:counl is whether the customer had the ability to 
independently evaluate his broker's recommendations, based on the available information and the 
investor's ability to interpret such information. David K. Lindemuth Co. u. Shannon Fin. Corp.• 
660 F. Supp. 261.265 (N.D. Cal. 1987) (citing Follansbee u. Davis, Skaggs & Co.• Inc., 681 F.2d 673, 
677 (9th Cir. 1982». 
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Application of these factors to this case demonstrates that any 
fiduciary duty Respondents owed to Claimants was extremely limited in scope. 
Claimants w~re well-informed investors. They were more than capable of making, 
and in fact made, all of the investment decisions in the accounts. 

The facts clearly demonstrate that Respondents appropriately 
discharged their duties to Claimants. Respondents communicated on a regular 
basis with Claimants, and they, at all times acted properly and in the best interest 
of Claimants. At the arbitration hearing, their breach of fiduciary duty allegation 
should be summarily rejected as contrary to the evidence. 

D.	 UBS DID NOT BREACH ANY WRITTEN CONTRACTS 
WITH CLAIM:ANTS. 

To prevail on a claim for breach of contract, a plaintiff must establish 
the following: (1) a valid contract between the parties; (2) plaintiffs performance of 
the contract; (3) defendant's breach ofa specific term in the contract; and 
(4) damages to plaintiff caused by the breach. Otworth u. South Pacific Trans. Co., 
166 Cal. App. 3d 452, 458 (1985); Lortz u. Connell, 273 Cal. App. 2d 286, 290 (l969). 
Claimants cannot prove the existence of a contract or that Respondents breached a 
specified term in any contract. As set forth above, Respondents acted in good faith 
and in accordance with Claimants' instructions at all times. Claimants' breach of 
contract claim, thus, fails. 

E.	 UBS DID NOT BREACH ANY IMPLIED COVENANT OF 
GOOD FA.1'7H AND FAIR DEALING. 

Claimants cannot establish a cause of action for breach of the implied 
covenant of good faith and fair dealing because no such claim exists against a 
brokerage house. In Trustees ofCapital Wholesale Electric Company Profit Sharing 
and Trust Fund u. Shearson Lehman Brothers, Inc., 221 Cal. App. 3d 617, 624 
(1990), the court of appeal concluded that a brokerage house and its customer did 
not have a "special relationship" similar to that of the insurer/insured to justify tort 
damages for breach of the implied covenant ofgood faith and fair dealing. As such, 
Claimants' claim for breach of the implied covenant ofgood faith and fair dealing 
necessarily fails. 

J~
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"\ ViafacsimiJe transmission to: 301-527-4868 

Bonnie R. Simon
 
Senior Case Administrator
 
FINRA Dispute ResoJution
 
Boca C~nter Tower 1 - Suite 200
 

" 5200 Town Center Circle
 
. Boca Raton, FL 33486
 

Re: 
v. Citigroup Global Markets, Inc.; Morgan Stanley
 
Smith Barney; JOJUl Batista Bocchino aIkIa John
 

"\	 
Bocchino Batista; Does I through XX. Inclusive
 
FINRA Dispute Resolution Arbitration Number
 

Dear Ms, Simon: 

This Jetter will serve as the initial Answer and Affirmative Defenses of Respondents Morgan 
Stanley Smith Barney, formerly known as Smith Barney, a division and service mark of Citigroup 
GlobaJ Markets, Inc. ("MSSB") and JoJm Batista Bocchino ("Bocchino" or collectively "Respondents"), 
its financial consultant, in response to the Statement of Claim (the "Claim") filed by Claimant Optimum 
Financial Ltd. ("Optimum" or "Claimant") against Respondents. 

I. GENERAL DENIAL 

"\ As required by Section 12303 of the FINRA Code of Arbitration Procedure for Customer 
Disputes, Respondents herein set forth all currently available defenses and relevant facts that will be 
relied upon at the hearing. Respondents, however, are in the process of gathering and reviewing all of 
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operate to reduce the value of the plaintiffs securities, the plaintiff is precluded from recovery under 
Rule IOb-5." Jd. 

As set forth above, the evidence will show that Respondents made no misstatements or 
omissions of material fact to Claimant, that any alleged misstatements or omissions were not made with 
scienter, that Claimant did not justifiably rely on any alleged misstatement or omission. and that its 
losses were not proximately caused by any alleged misstatement or omission but were instead caused by 
an investment strategy created by Claimant's own investment advisor that proved unsuccessful. 

Nor Docs Claimant Have a Cause of Action Premised Upon Any Misl'cprescntntion or 
Omission 

Respondents never made any misrepresentations to Claimant about its investments or accounts. 
Yet, Claimant has included such a cause of action in its Claim. To prevail on the misrepresentation 
claim, (i.e., fraud). Claimant must show: (l) a false statement or misrepresentation of material fact; (2) 
Respondents' knowledge at the time the representation was made'that such statement was false; (3) that 
the representation was intended to induce Claimant to act in reliance thereon; (4) Claimant's action in 
justifiable reliance on the representation; and (5) resulting damage or injury to Claimant in so acting. 
See Thor Bear, Inc. v. Crocker Mizner Park, Inc.• 648 So. 2d 168, 172 (Fla. 41h DCA 1994). In general, 
the "false statement of fact" element must concern a pnst or existing facl." Id. An action for fraud may 
not be premised upon a promise of future action except where the promise of future action is made with 
no intention of performing or with a positive intention not to perform. rd. 

Negligent misrepresentation is identical. except for the element directed to the respondent's 
knowledge related to the representation at issue. The claim for negligent .misrepresentation requires 
Claimant to prove: (I) there was a misrepresentation of material fact; (2) the Respondents either knew of 
the misrepresentation, made the misrepresentation without knowledge of its truth or falsity, or should 
have known the representation was false; (3) the Respondents intended to induce another to acl On the 
misrepresentation; and (4) injury resulted to the Claimant acting in justifiable reliance upon the 
misrepresentation. See Florida Womens Medical Clinic, Inc. v. Sultan, 656 So. 2d 931, 933 (Fla. 4lh 

DCA 1995). 

As set forth herein. the Respondents made no actionable, material, misrepresentation to 
Claimant. Any representation was not made with knowledge of the falsity, or negligence with regard to 
its truth or falsity, Claimant could not have acted in justifiable reliance thereon, and suffered no resulting 

,	 damages from so acting. Accordingly, Claimant's claims for intentional and negligent misrepresentation 
are without merit and must be dismissed. 

Respondents Have Not Breach Any Fiduciary Duties 

Claimant's claim of breach of fiduciary duty fails as a matter of law and should be dismissed in 
its entirety. Claimant's Claim seeks to impose "fiduciary" obligations and duties on Respondents that 
only arise in very limited circumstances that do not exist here, i.e. where Respondents are given 
discretionary trading authority over Claimant's accounts. 

"\ 

IS
 



December II, 2009 
Page 8 

To recover on a breach of fiduciary duty claim the Claimant must prove the following: first, that 
a fiduciary relationship existed, second, that Respondent breached that fiduciary duty, third, that the 
breach was the proximate cause of, fOUl1h, damages to the plaintiff. Gracey v. Eaker, 837 So. 2d 348, 
353,353 n.J (Fla. 2002). As a matter oflaw, Claimants cannot get past the first element ofa breach of 
fiduciary duty claim since there was no fiduciary relationship between Claimant and Respondents. The 
fiduciary relationship that existed was between Posada and Claimant. 

In this non-discretionary account, Respondents only had a duty to do the following: recommend 
a stock only after studying it sufficiently to become informed as to its nature, price and financial 
prognosis; carry out the customer's orders promptly in a manner best suited to serve the customer's 
interest; inform the customer of the risks involved; refrain from self-dealing; not to misrepresent any 
fact material to the transaction; and, transact business ouly after receiving prior authorization from the 
customer. Leib v. Merrill Lynch, Pierce, Fenner & Smith, 461 F. SUfP. 95] (B.D. Mich. 1978); see 
also De Kwiatkowski v. Bear. Stearns & Co.. lIlC., 306 F.3d 1293 (2" Cir. 2002). Respondents never 
made any recommendations to Claimant. Respondents followed the instructions received from 
Claimant's authorized representative, Posada. As such, the only conclusion that can be reached is that 
Respondents complied with each of these duties and responsibilities with the utmost good faith. 

Respondents Have Not Brenched Any Confr'nc( with Claimant 

In its Claim, Claimant purports to allege several legal causes of action, including breach of 
contract between Claimant and Respondents. Claimant's claim based on this causes of action lacks 
merit. In an action for breach of contract, the burden of proof is on the Claimant to prove by a 
preponderance of the evidence: (1) the existence of a valid contract; (2) a material breach of one or more '" 
of the contract's terms; and (3) damages flowing from the breach. See Abbott Laboratories, Inc. v. 
General Electric Capital, 765 So. 2d 737, 740 (Fla. 5lh DCA 2000); Carpenter Contractors of America. 
Inc. v. Fastener Corp. of America. Inc., 611 So. 2d 564,565 (Fla. 4th DCA 1992). Claimant has failed to 
identify any conlract or warranty upon which it seeks relief. It has failed to identify any contract term or 
warranty that was allegedly breached. In an abundance of caution, Respond~nts deny that they breached 
any existent contract term or warranty and deny that Claimant suffercd any damages flowing fi'om any 
alleged breach. 

There Can Be No Claim for Negligent Supervision Since Respondents Were Not 
Responsible for Supervising Posada 

Claimant also asserts a cause of action against MSSB for failure to supervise. MSSB utilizes a 
multi-faceted supervisory and compliance program. The program includes: (I) review and approval by 
the Branch Office Manager, or a delegate of all new account applications, (2) daily review by the 
Branch Office Manager, or a delegate, of each stockbrokers' trades, and (3) monthly review by the 
Branch Office Manager, or a delegate, of thc activity in selected customer accounts. Furthermore, 
MSSB's compliance depaItment continually reviews customer accounts to detect excessive trading 
and/or other significant activity. MSSB fully complied with all rules and industry practice in its 
handling of Claimant's accounts. As such, this claim should also be dismissed in its entirety. 
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Public Investors Arbitration Bar Association 

September 3, 2010 

VIA E-MAIL To: rule-comments@sec.gov 

Ms. Elizabeth M. Murphy, Secretary
 
Securities and Exchange Commission
 
100 F Street, N .E.
 
Washington, D.C. 20549
 

Re:	 Release No. 34-62577; 1A-30S8; File No. 4-606
 
Study Regarding Obligations of Brokers, Dealers, and Investment
 
Advisors
 

Dear Ms. Murphy: 

On behalf of the Public Investors Bar Association ("PIABA"), I thank the
 
Commission for this opportunity to comment on the above-referenced study
 
regarding the standards of care for brokers, dealers and investment advisors when
 
providing personalized investment advice and recommendations about securities
 
to retail investors. PIABA is a national, not-for-profit bar association comprised
 
of more than 460 attorneys, including law school professors and former
 
regulators, who devote a significant portion oftheir practice to the representation
 
of public investors in securities arbitrations. Accordingly, our members and their
 
clients have a strong interest in the current standards and any action the
 
Commission may take with regard to the standards referenced above.
 

PIABA recommends that the Commission create a uniform standard with
 
regard to brokers, dealers and investment advisors when providing personalized
 
investment advice and recommendations about securities to retail investors. Such
 
standard should encompass the broad fiduciary duty that currently applies to
 

,
investment advisors. Today, brokers' and investment advisors are regulated under ,., 
two different regulatory schemes with different standards of conduct. 

~ 

Notwithstanding this distinction, the services each offers are marketed in a way 
that makes them indistinguishable to investors. To complicate matters further, 
brokers often use titles that contain the word "advisor", leaving customers with no 
clear guidance on what rules apply to the accounts they hold. This confusion is 
clearly set forth in the Treasury Department's report entitled "Financial 
Regulatory Reform - A New Foundation: Rebuilding Financial Supervision and 
Regulation,,2: 

I As used herein, the term broker includes dealers as well. 
2 http://www.financialstability.gov/docs/regs/FinaIReport web.pdf (June 17,2009) 
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Retail investors are often confused about the differences between investment 
advisers and broker-dealers. Meanwhile, the distinction is no longer meaningful 
between a disinterested investment advisor and a broker who acts as an agent for 
an investor; the current laws and regulations are based on antiquated distinctions 
between the two types of financial professionals that date back to the early 20th 
century. Brokers are allowed to give "incidental advice" in the course of their 
business, and yet retail investors rely on a trusted relationship that is often not 
matched by the legal responsibility of the securities broker. In general, a broker­
dealer's relationship with a customer is not legally a fiduciary relationship, while 
an investment adviser is legally its customer's fiduciary. 

From the vantage point of the retail customer, however, an investment adviser and 
a broker-dealer providing "incidental advice" appear in all respects identical. In 
the retail context, the legal distinction between the two is no longer meaningful. 
Retail customers repose the same degree of trust in their brokers as they do in 
investment advisers, but the legal responsibilities of the intermediaries may not be 
the same 

Case law has consistently held that the Investment Advisors Act of 1940 (IAA)3 has 
established a "federal fiduciary standard to govern the conduct of investment advisers, broadly 
defined, see Transamerica Mortgage Advisors v. Lewis, 444 U.S. II, 17, 100 S.Ct. 242, 62 
L.Ed.2d 146 (1979).',4 Therefore, if an account is being handled pursuant to the IAA, the adviser 
has a fiduciary duty to the customer. The IAA specifically exempts brokers who provide 
investment advice, so long as the advice is solely incidental to the brokerage services, and the 
broker does not receive special compensation for the advice.s 

When it comes to the standard applicable to brokers, the answer is not as clear cut. There 
is no federal fiduciary standard that applies to brokers. Under the current regulatory structure, 
whether or not a fiduciary duty applies is dependent on state law, and as such, customers located 
in different states are owed different duties. 

Courts have routinely held that when an account is discretionary, the broker has a 
fiduciary duty to the client. In Leib v. Merrill, Lynch, Pierce, Fenner & Smith6

, the court 
specifically set forth the duties a broker owed the customer when the account was a discretionary 
account: 

Such a broker, while not needing prior authorization for each transaction, must ( I) 
manage the account in a manner directly comporting with the needs and 
objectives of the customer as stated in the authorization papers or as apparent 
from the customer's investment and trading history, Rolfv. Blyth Eastman Dillon 
& Co., Inc., 570 F.2d 38 (2d Cir. 1978); (2) keep informed regarding the changes 

315 U.S.C. §80b-l et seq.
 
4 Financial Planning Ass'n v. Securities and Exchange Commission, 482 F.3d 481,490 (D.C.
 
2007).
 
515 U.S.C. §80b-2(a)(lI)
 
6461 F.Supp. 951,953 (E.D.Mich.l978)
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in the market which affect his customer's interest and act responsively to protect 
those interests (see in this regard, Robinson v. Merrill Lynch, supra) ; (3) keep his 
customer informed as to each completed transaction; and (5) explain forthrightly 
the practical impact and potential risks of the course of dealing in which the 
broker is engaged, Stevens v. Abbott, Proctor and Paine, 288 F.Supp. 836 
(E.D.Va.1968). 

However, when the account is not discretionary, the standards of duty owed by a broker 
to a customer vary widely from state to state. Certain states recognize a fiduciary duty in every 
broker - customer relationship. See Duffy v. Cavalier, 215 CaI.App.3d, 1517, 1530 (1989). 
Other states vary in terms of when the broker - customer relationship is a fiduciary one. In 
Marchese v. Nelson7

, the court laid out the ways various courts have addressed this issue: 

[I]n Leib, the court indicated that in a nondiscretionary account, the "broker is 
bound to act in the customer's interest when transacting business for the account; 
however, all duties to the customer cease when the transaction is closed." Leib, 
461 F.Supp. at 952-53. Notwithstanding this apparently limited duty, the Leib 
court identified six duties associated with nondiscretionary accounts: (l) the duty 
to recommend stock only after becoming informed about the stock; (2) the duty to 
promptly carry out the customer's orders; (3) the duty to inform the customer of 
the risks involved in a transaction; (4) the duty to refrain from self-dealing; (5) the 
duty not to misrepresent any fact material to a transaction; and (6) the duty to 
transact business only after prior authorization from the customer. Id. at 953. 

The Hotmar [v. Listrom & Co., 808 F.2d 1384, 1386 (10th Cir.1987)] court, in 
finding no fiduciary relationship, analyzed whether the broker agreed to manage 
or otherwise control the account, or rather, whether he merely rendered advice. Id. 
at 1387. Finding no agreement by the broker to monitor his clients' 
nondiscretionary accounts, the court found no fiduciary relationship. Id. 

\ [T]he Baker [v. Wheat First Sec., 643 F.Supp. 1420, 1429 (S.D.W.Va.1986)] 
court found a fiduciary relationship where the broker exerted "de facto control" 
over the account. Baker, 643 F.Supp. at 1429. To the Baker court, such de facto 
control existed when '''the client routinely follows the recommendations of the 
broker.' " Id. (quoting Mihara v. Dean Witter & Co., 619 F.2d 814, 821 (9th 
Cir. I980». 

Finally, other courts assume the existence of a fiduciary relationship even if the 
account is [non]discretionary [sic], and then analyze the facts to determine the 
scope of the duty and whether the broker breached the duty. See, e.g., Romano v. 
Merrill, Lynch, Pierce, Fenner & Smith, 834 F.2d 523, 530 (5th Cir.l987) 
(interpreting federal securities law). Applying this analysis, the Romano court 
found no breach where the customer, an alert and vigilant businessman, controlled 
his nondiscretionary account and made all decisions regarding activity in the 
account. Id. (citations omitted). 

" 7 809 F.Supp. 880, 893 (D. Utah 1993) 
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In Leib, the court recognized that apart from discretionary and non-discretionary 
accounts, there exists a hybrid-type account. "Such an account is one in which the broker has 
usurped actual control over a technically non-discretionary account. In such cases, the courts 
have held that the broker owes his customer the same fiduciary duties as he would have had the 
account been discretionary from the moment of its creation.,,8 

In addition to the discretionary-nondiscretionary nature of the account, the type of fees a 
customer pays is also relevant in determining whether or not a fiduciary duty exists. As 
mentioned above, the IAA specifically exempts brokers who provide investment advice, so long 
as the advice is solely incidental to the brokerage services, and the broker does not receive 
special compensation for the advice. In 1999, the Commission expressed concern that the 
various fee structures that brokerage firms had begun to offer would make firms subject to the 
IAA.9 The Commission recognized that the nature of the services offered to the customer often 
did not vary depending on the type ofaccount, but rather it was only the broker's compensation 
that varied. In light of this view, the Commission took the position that it did not believe that 
Congress intended these accounts to be covered by the IAA.10 However, in 2007, the Court of 
Appeals for the D.C. Circuit struck down the rule, holding that the Commission did not have 
authority to broaden the exception set forth in the IAA. 11 Hence, brokers who offer fee-based 
accounts are deemed to receive special compensation under the IAA and are required to be 
registered as investment advisers and as such, are subject to the fiduciary obligations of the lAA. 

The duties owed by the individual a customer is doing business with will vary widely 
depending on the individual's title, compensation structure, and the state in which the individual 
is located. Customers are left with differing degrees of protection. Because the services offered 
are so similar, customers should be afforded the same level of protection, regardless of whether 
they are dealing with a broker or an investment advisor. This may be done by either eliminating 
the broker exclusion contained within the fAA, or by adding language to the Securities Exchange 
Act of 1934 which mirrors that contained in the IAA. We believe the latter would alleviate any 
burden on brokers to additionally register as investment advisors. We would be supportive of 
any effort by the Commission to create high, uniform standards for investment professionals, 
regardless of the capacity in which they interact with customers. 

If a uniform fiduciary standard is to be adopted, it must be a true fiduciary standard. A 
standard which is denominated "fiduciary" is not truly such, unless it has the historical hallmarks 
of fiduciary status. These include: (a) the duty ofloyalty; (b) the duty to make full disclosure; 
(c) the duty to carry out the client's instructions faithfully; (d) the duty to act in the highest good 
faith; and (e) the duty to place the client's interest before the fiduciary's own interest. While a 

8461 F.Supp. at 954 
9 S.E.C. Notice of Proposed Rulemaking, 64 Fed. Reg. 61,228 (Nov. 10, 1999). The 
Commission adopted final rule 202(a)(11 )-1 under the fAA on April 15,2005. See, S.E.C. Rei. 
No. 34-51523, available at http://www.sec.gov/rules/final/34-51523.pdf. However, the 
Commission did not take any actions against firms which offered fee-based accounts between the 
issuance of the proposed rule in 1999 and the adoption of the final rule in 2005. 
10Id.
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'\	 
uniform fiduciary standard is a good idea, it must not be a watered-down standard masquerading 
as a fiduciary standard. 

\ 

Finally, we urge the Commission to consider creating a private right of action to pursue a 
breach ofa federal fiduciary duty. Presently, only a limited private remedy is recognized 
pursuant to the IAA. 12 In order for a federal fiduciary duty to be meaningful, it is essential that 
aggrieved customers be permitted to pursue legal remedies for a violation of that duty. 
Additionally, the federal fiduciary duty should represent the minimum standard to which brokers 
must adhere. To the extent that individual states wish to impose higher standards on brokers, it 
is important that states retain that right. It should be explicit that any federal fiduciary duty does 
not preempt any existing or forthcoming state fiduciary duty. 

We thank the commission for the opportunity to share our views on this topic. To the 
extent the Commission has any questions or would like any further information, please do not 
hesitate to contact me. 

Respectfully submitted, 

PUBLIC INVESTORS ARBITRATION 
BAR ASSOCIATION 

lsI 
Scott R. Shewan 
President 

Mr. Shewan's Contact Information: 

Scott R. Shewan 
Pape & Shewan, LLP 
642 Pollasky Avenue 
Suite 200 
Clovis, California 93612 
Telephone: (559) 299-4341 
Facsimile: (559) 299-0920 

'\ 

12Transamerica Mortg. Advisors, Inc. (TAMA) v. Lewis, 444 U.S. 11,24, 100 S.Ct. 242, 349 
(1979) ("For the reasons stated in this opinion, we hold that there exists a limited private remedy 
under the Investment Advisers Act of 1940 to void an investment advisers contract, but that the 
Act confers no other private causes of action, legal or equitable.") 
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