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Public Investors Arbitration Bar Association

November 15, 2010

Ms. Jennifer B. McHugh,

Senior Advisor to the Chairman

U.S. Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

RE: PIABA Meeting Request, Fiduciary Standard Study
Dear Ms. McHugh:

Public Investors Arbitration Bar Assaciation (PIABA) is a national association of attorneys

who represent public investors in securities arbitration proceedings. Since its formation in

1990, PIABA has pursued its mission of promoting and protecting the interests of public
investors in all securities and commodities arbitration forums. Our members and the
investors we represent have a strong interest in the laws and rules that govern financial
regulation.

| write on behalf of PIABA to request an in-person meeting with you regarding the
Fiduciary Standard Study currently underway at the Securities and Exchange

Commission. It is our understanding that you are charged with oversight of the Study, and

that the final report regarding the Study is due toward the end of 2010 or early in 2011.

In Attendance from PIABA
PIABA Board Members:

Jason Doss, Atlanta, GA

J. Pat Sadler, Atlanta, GA

Joseph Peiffer, New Orleans, LA

Peter Mougey, 2011 PIABA President, Pensacola, FL

Agenda

1. Overview of key points of PIABA Comment Letter dated September 3, 2010;

2. Benefits of uniform fiduciary standard;

3. Gaps in current standard of care; Principle-based regulatory approach provides
better investor protection than transaction-based regulatory approach;

4. Limitations of using disclosures to satisfy fiduciary obligations;

5. Advertisements used by financial services companies such as broker-dealers

and life insurance companies contribute to consumer confusion regarding scope of trust
relationship; and

6. Written submissions by defrauded consumers and counsel evidencing that the
trust relationship with financial advisors is the same regardless of business models.

Public Investors Arbitration Bar Association
2415 A Wilcox Drive Norman, OK 73069 Phone: (405) 360-8776 Fax: {405) 360-2063
Toll Free: (888) 621-7484 Website: www.PIABA.org Emalil: piaba@piaba.org



Ms. Jennifer B. McHugh
November 15, 2010
Page 2

The above referenced members are available to meet with you in Washington, D.C. as
follows:

November 29, 2010
November 30, 2010
December 1, 2010
December 6, 2010
Deqember 7, 2010

If these dates will not coordinate with your calendar, please provide alternative date(s) that
are acceptable and we will work around your availability.

Ms. McHugh, thank you for your consideration. | look forward to hearing from you soon.
Sincerely yours,

Robin S. Ringo, PIABA
Executive Director

Public Investors Arbitration Bar Association
2415 A Wilcox Drive Norman, OK 73069 Phone: (405) 360-8776 Fax: (405) 360-2063
Toll Free: (888) 621-7484 Website: www.PIABA.org Email: plaba@piaba.org
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_Ameripnse Financiol has more
than 10,000 financial adwisors,

Linda is one of them.

‘Our Advisors. Your Dreams.

We'll help you reach
all your milestones.
And your mile-pebbles.

Helping people achieve what they want In life is ssmething we've
focused on for the past 115 years. It's the goal of each of our over
10,000 advisors, And that may be why we've become America’s
largest financlal planning company.

Our advisors take the time toilisten to you'and understard your
dreams. We apply our- discipiviad: approach. ‘considering your-dreams,
all-aspacts of your- finances as wall ‘as-economic conditions, Only-then

~ can'we find the:appropriate lina,nclaj solutlons; that can: help.you.
 reach your individual:goals; ¥

Wnat's ‘ore wd t ack your progress over
time, adjusting your: plan; along the way And that's how we helpyou
reach fife's mllestones. '

Meet us at arnerlprise.com

Ameriprise @

MORE WITHIN. REACH ' Financial
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\dvice & Margket Intelligence

-\
ML Online Proview

Proviow our enine sendce for seoount
{nformation and Invesiment rosearch.

CHERD-

RISK TOLERANCE EVALUATOR W
Calculate your risk-lslarence score.

J
N\
OTHER ML SITES
Selecta Sits
7

hitp://www.individual.ml.com/?id=15261_15410_15416

MLHemo  Cllont Login

_Home......Products & Services Contact Us.

Homo > Products & Services > Advice & Markot Inteliigence
Advice & Market Intelligence

Accoss {o giobal epportunides. A discipined planning sppreach. A natwerk of specladsed axpertsa.
Thase are merely the beginating of Menfl Lynch's conamitment (o you. As wo develp o deep
undarstanding of you and your aspira¥ons, wo wil put Troso strargihs (0 work for you areurd tho world
fo halp you meol your goa's.

Wik It has beecemo easlar for privala Investors b cocuss workd financlal markels, o natura of giobal
!nwwng Im becomo more ccn'orax Tho abiity to undarstand and taka advaniage of emerging tronds
and cppertunilos is g end groalng your woath,

Yuhwu.yndmmnda!w:crmhku D0 mo b §2in a deep urtorsianding of your Liquo
sitvadon, proros end goals. Drawing on Mol Lynetts bosl-in-class Glebicl Resaarch, your Finenclel
Advisor will holp to Identfy now apporiunities In ehmglng merkols and prosent waslth mansgement
siralsglos (hat ere alignad with your objucives. Working closaly wih you, your Financicl Adviscr wid

& Waalh nt Procass (haliocks lar beyond Invostmants — end boeders — o cronls
tailcrad stalsglos and dasvor soiulions b help you echicve tong-lamm goals fer you and your fomily.”

* Not avallabla In all jurisdictions.

Advico and Markoting Intelligence Products and Servicas:

Skllled Exports:

At Merrll Lynch, your perscnal Financlal Advisor providas the highest-catbro achice end guldance to
hap you manage weath in tha gicbal Imostment marke'place. Drawing on the depth of Marrll Lyneh’s
resources 2nd axportise In 40 countrlas eround the workl, yeur Financlal Adviser sels os your slngla
palnt of conlact to help you ko advantaga of ghobal cpporiunilios and find Invastimant solufens thel work
{or you.

Leading Global Rosearch:

With a presenco In financial marke's sround the world, Menil Lynch providos In-dapth unalyses of
macreeconarmic bonds, assol afocalion stralegles, globe! credit siuctures, oguilles and fhad incomo
sacurlfes. Our BAS-ML Equlty Rosoarch eaalysts provide delallod equdly research on moras han 2,850
cemganios in moro than 20 Indusyies workiufda, Wo conduct tharough cnalyses of fixad incomo
products end Instuments, Incleding U.S. Troasury Inftation Index Noles and zeso coupon bonds, Our
englysls 2iso provide sxensivo cowrage of G-ﬁ and E-10 currencles, including dally rovews of major
maskot (icmos and a mive cemmpyr )y enzlysls of y bonds and Issuos,

Woaith Managomont Process;

Based on a comprehensive understanding of your unlgus needs and clrcumstancas, your Financlel
Advsor wil work with you to assess and analyze your current gssots end lotilBes, short- ond long-lorm
bwasiment objectiwas, and tolcrancs for sk

To put ho right invosiments to work for your sibralion, yeur Financlal Advisor Wil use o disclpined
Waath Managameni Process tia! foSows four koy sleps. Throughoul (s procass, your Financial
Advisar Wil croato o Wikred Imostiment s¥alegy ond wil hep you b seloct sokgens from a broad
platform of instiiutonal-grodo financial products fat ora akgned wit yeur Invesiment ctjecives, Tho four
siops of o procass gro os folows:

1) Estabiish Objcctives: Durdng tha first
phaso, your Financlal Adusor wil wark
closcly with you lo IdenSfy and prioriise
your shorl- and tong-lerm goals.

2) Sci Stratogy: Onza your chiacthas, risk
tofargnco cnd Invosting Ume hodzon are
dafinad, your Financlal Adwser wil develop
an os3el clocation siralogy (o selycuon
track lo achlsving your goals,

3) tmplement Solutions: In (s slap, your
Financlal Adviser wil propose

Mlmlll Lyn:h

Waiith I‘jﬂ'ﬁagoment
)I{cmf NG and sakfons (rat 2re cons!siant with yeur
7= streleg'c assel sfocafon.

4) Revlow Progrosa; Your Flnsncial
Advisor wib mel Wit you perfodicaly to
roviow your chjoctas, siratogles end
porformanca, assossing your ongoing oblity
to cchiovs your financial goals and making
adusiments 68 nocossasy,

Global Investment Stratogy:
Your Marri Lynch Financlal Adviser wi also ergloy o Sysiemalle approach o gicbal assat allscation,
carelully diversifying your pertcdo n erder ks manage gicbal risk, Ouring ts procoss, your Financlel
Aduser Wi halp you selecl o comdinadon of cash and cash equivalents, securiles, Invosimant funds and
sinchred preducts that ara conststent with your fisk-relum prefi’a.

’ -
GLOBAL OFFICE LOCATOR
Locato a Manil Lynch Offico Near

You,

o

s )
GLOBAL RESEARCH
HIGHLIGHTS

Mecro Fecus Reporls
Irom our Giobs!
Rasoarch Toam

Avallatlo ln:

[English ¥
L

@VM SPOTLIGHTS

Jun 22, 2010

Manil Lynch Gebsl Woath
Nanagemon and Copgorrin
Ro'ease 14t Annuc! World Woath
Report Waalh Recmy Noory
Compensatos for 2008 Losses -
HNWI Population waMng al17.1
Parcent Whita KNWI Weatth
Raachos $30 Trillen

vhkre

Jun 18, 2010

8ofA Marril Lynch Fund Managor
Surwoy Finds Inwslor Confldenca
Ercded But Fears Over Etwo Havo
Paeked Recced Mave Out of Enorgy
Stocks (n Wako ef Guif Spit

Mare

May 18, 2010

BofA Marrii Lynch Fund Managor
Surwsy Finds Invastors Rateatng o
uM%eEwH” s Growlh Foars Riso

. .
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. Getting Started”  Investment Planninig © Executive Services © Retirement Plans © RMK Tru
Need Help Navigating?

WEALTH MANAGEMENT ~ OUR PROCESS

Morgan Keegan is committed to a comprehensive approach of providing an array of financial services to our clients.

Through our Wealth Management Consulting process, we coordinate investment planning, financial planning and
estate planning services by addressing four primary areas:

s Creating and Growing Wealth

« Protecting and Preserving Wealth

+ Planning for the distribution of wealth during life in the most tax advantaged way
« Planning for the distribution of wealth at death In the most tax advantaged way

Our Wealth Management Consulting approach can be split into two primary components ~ jnvestment planning
process and financial plapning process. Once appropriate investments have been selected, the focus tumns to
addressing the financial planning side of the equation.

After the Investment plan has been designed and implemented, we remain your long-term partner by providing
ongolng monitoring of your [nvestment portfolio and periodic assessments of the plan to assure that it continues
to be appropriate moving forward.

This unique process allows us to provide an unparalleled level of service for our clients. The end result is a
complete, customized plan that is deslgned to meet your long-term financlal goals.

Private Client Group Home | Qur Storv | Wealth Management | Investing | Tools | Career Qppartunities | Contact Us | Site Map
INVESTMENT PRODUCTS OFFERED BY MORGAN KEEGAN:

NOT FDIC INSURED | MAY LOSE VALUE | NO BANK GUARANTEE | NOT A DEPOSIT |
NOT INSURED 8Y ANY GOVERNMENT AGENCY

Copyright © 2010 Morgan Keegan & Co., Inc. All rights reserved. Last posted on Mov 17, 2010
Please send questions or comments to mkinfo@morgankeegan.com.

Morgan Keegan Terms and Conditions | Morgan Keegan Privacy Pollcy | New Account Information | Dovs Jones Terms of Use

ChengeFortSeeonthisSte: A A A A
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: find a Local Office: m
HOVE | CUENTLOGIN | CONTCT US | NON-AUS CUENTS
WORKING WITH A FINANCIAL ADVISOR | LIFE STAGES |  FINANCIAL SOLUTIONS | INVESTMENT TOOLS &INSIGHTS | ABOUT US
Working With A Financial Advisor
What's|t Like to Be With Wells Fargo Advisors? Our Process

Well, for us if's a commitment s about hanoring our relationship with you
and belng fullyinvested in your success. I's about belng with you every step
of the way- threugh everylife evert, everystage of the imestment planning

process, every rfumph and every challenge.

Our commitment to you will not change. That's what it means {o be with Wells

Fargo Ahisors, So, who are you with?

To talk with a inancial advisor about getting started with your own
personalized investment plan, cail (866) 927-0812.

Lifeis a process. So that's how we approach
working with you, realizing change is constant
and your investment plan must evolve and
adapt to keep up. Leam about our in-depth
imvestment planni

Listen, Understand, Clarify

Weli listen doselyto what you have to
say We want to understand whals
important to you and what you have
planned for your iife. This will help us
darifyyour spedificgoals.

Intelligent Financial Solutions

Once we'\e dasified your goals, well
work doselywith you to develop
intelligentfinandal solufions that make
sense for your unique situation,

In-Depth Analysis & Regular
Feedback

Well help you stayon track o meaet your
goals and help you make changes to
your Investment plan and asset
allocation when appropriate.

We're With You Every Step of
the Way

Your needs and goals will change over
time, and when they do, wa'l help you
maks adjustments to your investment
plan as needoed. We want to make sure

mfmﬁﬁnymﬂfe the way you wani o
it

©2009-2010 Wells FargoAdvisors, LLG AD rights reserved. Biivecy | Security | Leqal Clsclosures | Sta Mip | Contact Us | Gveers

Securltios and Insurance Products:

[NOT RCinsured | NO Bank Guarantee | MAY Lose value |

Welis FargoAdvisors is the trada narmo used by two separato registered broker-dealers: Wetls Fargo Advisors, LLC and Weds FargoAdvisors Financial Network, LLC, Merbers SIEG, non-bank affZiates

of Welts Fargo & Qonpany.

Links 1o third-party Web skes are provided for your convendence and infonmation purposes only. Wels Fargo Advisors is not responsible for the knforation contzined on third party Web se(s).
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tntd 23ha Hadd rinvenied achisciur, she wauld notrast Warwoold Parak Schumachie, hor bietness pastrar (Londen, 1552}

ST WTINE B NCHITILSG JN PRTLETIM FEARCATA SIS O3 O ull LI A1 ETRIae

Unti] iy cllent knows she comes fitst.

Uatil 1 undarstand what drives ber.
And whiat slonw: her doan.

untl | kacay what makes her basp out of bedin
the merning.

And what keepe har asks st nght.

Untif she undertand: that1'm ahways thinking
about her investmrents.

o if shs isn't )
tict just at the office.
But st the ogers.

At a barbecus,

In a waffic jam...

Untit bz- ambitons fzel lhe my smbitiars.

uintd then..

We will not rest % UBS

WW L Camita smibinatier
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Well connecte

MorganStanley

Having an intimate knowledge of blue chips and small caps is important. But even more important is an intimate

knowledge of you and your goals. Get connected to a Morgan Stanley Financial Advisor and get a more personalized
plan for achieving success.

Morgan Stanley Dean Witter is now Morgan Stanley.
Move your money. Visit morganstanley.com or call L-8MORGAN-NOW.

W Stantey s Wei Eannected are setvies i s of Mergen Stanley Diar Vatter & Co. Servics
Roarga Stantey & o Incorated, membaes SIPC 2001 Morgzan Stantay DW e,

are tleeed theagpn Lo
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" Advancod Search
Fi Join Coloribus About Login
Global Advertising Archive ind an ag Q  Sovos Soarenes o g

ADVERTISING ARCHIVE BRANDS AWARDS / FESTIVALS AD MIRROR FOCUs SUBMIT AN AD

TV & CINEMA PRINY QUTDOOR AMBIENT ONUNE viRAL oM PROMD OESIGN 6 BRANDING RADID CASE 3TUDY MAKING OF
Get a free business page ;

on Google ) ‘ ' Google places =

Add photos, hours, and more. Il's easy 4

Flaron nanvia remfiywinaas

Ads Archive / Print, Magazine & Newspaper Ads like 6T Share ¢ 0 meat
Edward Jones: Crazy idea

Advertising campaign: Edward
Jones (Time Matters)

i Edward Jones:
Crazy idea
< Protads
8rand: Edward Jones

8y CRAMER -KRASSELT
Inusy

Edward Jones:
Audacity to bellave
N frintads

Erand: Edward Jones

By CRAMER-KRASSELT
Inusa

2GS
s:mvl dn

Pleaso subscriba to download hl-resclution digital version

Latest Edward Jones Ads &

View this advert Credits & Description: Commercials

Download high P rising Agency: Cramer Krassel/Chicago.

resolution version CCO: Marshail Ross
Creative Directors: Gary Dayle, Christina Cahit,

| ) Sherry Scharschmidt

Releasod: Qctoher 2009 Executive Producer. Sergio Lopez
. Director: Jeffery Plansker
Brand nama: Edward Jones Producer; Kira Corstens
Agency: CRAMER.-KRASSELY Producticn Cempany; Supply & Demand

Editor. Noah Herzog



Home Company Info Careers Your Branch
Edward Jones

MAKING SENSE OF INVESTING

US Home » What Makes us Different

Gur Principles Our Financial Advisors Over 10.000 offices
X .

Who Should Invest With Us At Edward Jones, we like to say that cur financlal advisors have a good bedside Find one near you.

manner. What exactly do we mean by that?
Our Financtal Advisors

Pearsonal Attention

Just like when you go to the doctor, our financial agvisors bellave In providing
one-an-one service in the privacy of thelr own offices - or even your home, If you
prefer, They listen to your needs 3nd goals and offer a parsonal "dlagnosis” in
language that you understand. Angd long after your appeintment, you can count

Who Thay Ara

Day In the tifg

Recrulting & Trolning on them to be famillar with your history and provide % to future g
and concems.
Your Community Branch
We realize that our level of service might seem 3 little unconventicnal. But why RELATED LINKS
How They Work should you expact anything less than personalized, one-on-one attentlon when It
Choase A comes to your finandal security? Choose the followlng to learn more about the Interested in a garger with
. wWay we serve our dlients. Edward Jones?
Awards & Recognition A
You've probably seen your Rnancial advisor in your neightorhcod from time to
Qur Mistory time. But if nct, you can learn afl about him or her here.
Day in the Lif

It takes a great deal of dedlzation to be a successful Rnancial adviser. Get d
closer togk at how our financial advisors spend their days.

Recruiting & Training
We look for specific qualities in our potential financlal advisors. Learn more about
what makes an ideal candidate, and what we ¢o to traln them.

Your Community Branch
\We prefer convenience. That's why our branch offices are tocated next to the
grocery store rather than in high rise office bulldings. Learn why,

How They Wark

We walk up and greet people with a smile and 3 handshake. It's 2 Ittie oid-
fashioned, but we think It’s the best way to start bullding relationships. Find out
why.

Homoe Sdomap Feedback FindaBranch  Canadatiemo  Privacy  Disclosvras

Copytight © 2010 Edward Jones. All (gINs resorved. Member SIPC.
Tius s:te 13 0s:gnog for U S, resiconis only The servizes clfared within this sile are avatabie axclusively through aur US Anancial agwsors Edwarg Jonas‘ U S fingnclal aavisors may outy
conctud Dusinats wiih rasidents of the states for wiuch Iney 312 propery registored Please note that nol ab of the and are Dia in every siate
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Page 1 of 1

You've never run from responsibility. That's just the
kind of person you are. Whether it's your family, your
friends, or your coworkers—people have always relied
on you. But how will you balance the promises you've
made to others with the promises you've made to
yourself?

Perhaps it's time to throw out your noticns of what
you can talk about with a Financial Advisor. At Smith
Barney. we can help you plan and navigate tough family
issues thal may affecl everything Irom your cash flow
and investment choices to your estate plan.

To talk to a Financial Advisor near you or to receive a
free copy of our brochure, cali 1.800.Smith Barney or
visit us online at smithbarney.com/workingwealth

Come to Smith Barney.
Where wealth works.

4 http://charlieveprek.files.wordpress.com/2009/10/smithbarney_ww_motherl .jpg
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>> Matiel Comuments

¥ Gonauting Group Overview

> Oppenheimer With half a century of experience, Oppenheimer Asset Management has eamed a reputation for
lnvestment Advisors crealivity, innovation and superior imvestment management, At Oppenheimer Asset Management,
our clients have access to a team of specialists whose expertise spans many disciplines ~ from
> Altemalive hedge funds to mutual funds, from domestic investments 1o offshore opportunities. We integrate
tnvedments Group traditional and nontraditional portfdlios into a unified solution while offering ready access to

managers we believe to be among the best in the imestment management universe — both within
and autside the firn. Oppenheimer Asset Management's team has the experience and training to
address the diverse needs of our clients and help them move closer to their financial goals.

Oppw.anaefm Mznagegsem isthe name wwder which Oppenheimer Asset Management Inc. does bugness
Cppenheimer and Oppenheimer Assat Management Ing. are affiliates Pleass rales to Oveniewlor more detalls
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> MzmoglngYour

> Valih Planning

>> Oppenheimer
Invetmeant Advisers

>> Altemative
Invegments Group

>»Private Equity

>> Advantage Bank
Depodt ngrarn

>> Mutual Fund
Senices

>> Execulive Senices

>> OMEGA

>> Equilies & Fixed
income

We provide wealth management solutions lailored to your
financial objectives. Fram personal planning to
performance reporting, we can assist you at every phase
of socumulating, protecilng, preserving and transfeming
your weailh. We twing logether the right team of
professtonals, each well-versed in their investmentl
disciplines, o help craft an integraled investment sirategy
faltored to your unique needs.

Delivering unblased advice and providing access 10 3
wide range of lraditonal and nontraditiona! Investiment
products is the foundatlon of cur business. From
iraditlonal Investmens including equily and fixed income
to mora speclalized producls such as hedge funds (or
qualified invesloss and separste accounls, we can help
you fulfill an entire asset allocation strategy o just a
portion of your portfotio.

i
H

>> Exchange Traded
Funds

>> Oplions

>> Auction Rate
Securities

Important Disclosures
Privacy Statement | Auction Rate Seasilies— National Settiement Offer | Margin Disdoasre Docurment
Disdoaure of SEC Required Order Routing Informaticn | Mutual Fund Bill of Rights} Code of Conduct
Whisgleblower Palicy | BCP Summary | Legal Disdaimer | MSRS / FINRA Joint Investor Education Notice
Eledronic Municpa) Martet Access Sydem (EMMA)

Statement of Financlal Condition

Copyright ©2010 Oppenheimer & Co. Inc. Transacts Busness on All Prindipal Exchanges and Member SIPC

12
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Managing Wealth:Put a team of professionals behind your portfolio - Fidelity Investments Page 1 of' 1
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THE HARTFORD : THE HARTFORD

HARTFORD’S PERSONAL
RETIREMENT MANAGER variable Annuity

Including the Personal Pension Account annuity option.

‘thlrd century remmnfng
thevr orotection and

This material Is authorized for distribution only when panied or preceded by a pl tus and a

current applicable performance flyer for the annuities being offered. The prospectus contains investment
oblectives, risks, fees, charges, expenses, and other information regarding the variable annuity contract
and the underlying investments, which should be considered carefully before investing. You should read
the prospectus carefully before Investing money.

This information is written in connection with the promotion or marketing of the matter(s) addressed in this
material. The information cannot be used or ralied upon for the purpose of avolding IRS penaltles. These
materials are not intended to provide tax, accounting or legal advice. As with ali matters of a tax or lega!
nature, you should consult a tax or legal counsel for advice.

~The Hartford™ is The Hartfard Financlal Services Group, InG, and its subsidiaries, Including the issuing campanies of Hartford Life
insuranco Company snd Hartford Life and Annulxv Insurance Company.

Texablc h certain \ ) are sybject to orginery income taxes, and If made prior to age S9%, may
olso be subject to & 10% fedord) income tox panaity. Eorly surrender charges moy also apply. Withdrewals will reduce the death benefit,
cash surrender vatue, and Benelit Balonce. Distributians from the Contract prios to the Annufty Commencement Date, including
distributions from the Personal Pension Account, ore taxable to the extent of income on the Contract. Excess withdrowals may Impact
contract volue. death benefit, and any oational guaranteed amounts in an 2mount Mmare than the s¢tual withdrawal

1f you are investing in a variable annulty through a tax-advantaged retirement plan such as an IRA, you wifl recoivo no addittonal tax
advantage from a variable annuity. Under these clrcumstances, you should cnly consider buying a variable annuity If It makes sense
because of the annuity’s other foatures. such as !lfetime income payments and doath baneflt protection.

The Issuing are not 2dvisers nor registored 38 sUCh with thg SEC or any state secunities regulatory
aumomy They are nnr acting In any f:ducla!y capacity with respect to your i This | does not
per advice of i 1 planning ddvice,

Herttonds Personal Retirement Manager B-Share & o flexidlo promium vardable snnuily issued by Hartford Life Insurance Company,
Simsbury, CT or Hartlord Lite and Annyity Insurance Company, Simsbury, CT: HLALAWADS, HL/LA-VAO3(Rev. 01-10), HLALA-VAOI(30),
HU/LAWVAOS(CAY, HL/LA-VAO3CO, HL/LAVAOGICT, HL/LAWVAD3(20), HL/LA-VAO3IFL(O1-09), KL/LA-VAG3(P), HLALA-VAD3ID,
HL/LA-VAOB(20)KS, HIALA-VADI(30R), HLLA-VAOX20P), HLAA-VADI(30IMD, HL/LA-VAOIMN, HLALAVADI(207)M0,

HLAA-VAOK S0IMT(Rev. 03-09), HL/LA-VADIND, HL/LA-VADI(S0INK, HL/LA-VADI(20)NM, HL/LA-VAO3OK, HU/LA-VAO3(I0)OR,
HL/LA-VAD3(20)PA, HL/LA-VAO3(207)SC(Rev. 09-00), HL/LA-VAO3TX(01/08), HLALA-VAD3, HLALA-VAG3(20)WI(Rev.08-09), HL.-
VAOINY. Hert 's Porsonal i ger B-Share Is underwritton and distributed by Hartfard Secyrities Olstribution Company, the.

Al fiod by final and Contract and are sudject to change without notice. In the event of a conflict between
this intormation and that contalnad In the prospectus and/or Contract, the prospectus and Contract shall provail.

All information herein (s as of 8/2010, unless otherwise noted.
ORM.B-003 6/10 ANNIODGA3 Printed in US.A. & 2010 The Hartford, Hartford, CT O611s  Hartfordinvestor.com
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B-Share tax-deferred variable annuity
This brochure m"ust be accompanled by the Praduct Guide,
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FACTS SPECIFIC TO THE CLAIMS OF

was born on
November 3, 1944 in Shorterville, Alabama.
His wife, . was born on
November 26, 1944 in Midway, Alabama.
They each separately followed their families
to Haines City, Florida as small children.

married in 1962.
They have six children, twelve grandchildren an—dbf;\}e ;rcat grandchildren.

.. both attended Oakland High School, but neither graduated. After he

completed ninth grade, " parents told him they could no longer support him and he would

have to find food and shelter for himself. As his father told him, “it was time for him to be a

man.” could not stay in high school and make enough money for food and rent. In order
to survive, left high school and began working full time as a citrus and apple field hand.
While was at Oakland High, she met and they fell in love. When she was in the
eleventh grade she became pregnant with child. was forced out of high school as

a result of the pregnancy. After 6 years of working the fields and taking care of their children,
moved to Sodus, New York to look for work and be with mother. In
1969, began working at Xerox in assembly. In 1970, began working at Xecrox in
shipping and receiving. Ultimately, both moved into the area of product inspection. In
November 1999, after 29 and 30 years, they both retired from Xerox at the age of 55, based on

the advice of Isabella.

Both have great cases. They overcame tremendous challenges in life



to become wonderful people and productive citizens. They do not have a lot of education, but
through hard work, grit and determination they both were able to accumulate sizable retirement
accounts. Because of Isabella’s advice to both of them they now have little left and worry about
making small purchases or traveling (even by car) to meet their great-grandchildren. If you have
any doubts about either of them, then I urge you to meet them.

. first heard about Isabella from .» Shop Chairman at
Xerox. See Ex. A, ACT Notes, October, 21, 1999. They contacted Isabella to set up an
appointment to “see how they stand financially” and discuss the possibility of retiring. See Jd.
Isabella put mind at ease by mentioning the many people at Xerox he was working
with. See id. In October 1999, met with Isabella to discuss their options at
his office. See id. at October 29, 1999. At the time, was eamning approximately $40,000 a
year and had approximately $365,000 to contribute to retirement. was also earning
approximately $40,000 and had approximately $340,000 to contribute.

At the meeting, the shared their average monthly expenses. Isabella showed
them a projection and determined that the “numbers work” and they had enough to retire. See /d.
at October 29, 1999. He told them that their principals would be maintained and that they could
afford to withdraw from their retirement accounts at the rate of 10% per year.

In November 1999, both retired and opened an IRA account with
Morgan Stanley. Had Isabella told the the truth, that a sustainable withdrawal rate
was 3-5% and that a 10% withdrawal rate would almost certainly deplete their accounts, they
would have continued working until at least age 62, another 7 years, at their Xerox positions that

were not at risk.
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In December 1999, rolled over approximately $368,000 into his IRA account
managed by Isabella. In January 2000, James began taking systematic withdrawals under Rule
72(t) at the rate of $30,000 per year or $2,500 per month. In October 2009, there was
approximately $118,000 remaining, representing an account decline of approximately $250,000.
This loss would have been greater had . not reduced his systematic withdrawals to $ 1‘,‘250 in
May 2007 and to $1,000 in November 2008. Morgan Stanley’s report will undoubtedly reduce
the value of claim by $18,900 due to extraordinary withdrawals. The reduction in

" systematic withdrawal rate more than makes up for the “extraordinary” withdrawals As

such, $250,000 represents a fair measure of loss.
Similarly, in December 1999, rolled over approximately $338,000 into her IRA
account managed by Isabella. In January 2000, began taking systematic withdrawals

under Rule 72(t) at the rate of $30,000 per year or $2,500 per month. In October 2009, there was
approximately $45,000 remaining, representing an account decline of approximately $293,000.
This loss would have been greater had not reduced her systematic withdrawals to $1,250
in May 2007 and to $1,000 in November 2008. As it will for Morgan Stanley’s report
will reduce the value of claim by $16,000 due to “extraordinary”
withdrawals. reduction in systematic withdrawals more than make up for her
extraordinary withdrawals. As such, $293,000 represents a fair measure of loss.

Throughout the existence of the Morgan Stanley accounts the were concerned
about the accounts’ declining value. See Ex. A, ACT Notes, June 6, 2002. In June 2002,
Isabella’s advice seemed to be to start “hoping” the accounts go up. See Id. The’

remember Isabella telling them that “they had to be in it for the long haul” and that “they had to
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ride out the bad market.” Morgan Stanley was quick to blame the investment environment for
their losses. See id. at January 23, 2006. Isabella also told the to consider reducing
their withdrawal rate. See id. at November 6, 2002, October 6, 2003 and October 21, 2004. As
the retired based on Isabella’s advice that they could withdraw $2,500 per month, they
felt that they had to withdraw $2,500 per month. Ultimately, the . reduced their
withdrawal rate as soon as they could afford to.

Not surprisingly, despite the fact that ., :reduced their withdrawal rate,
the are now in terrible financial shape without much hope of getting better. They
cannot believe and do not understand how their combined assets of $706,000 have plummeted to
$163,000 in under 10 years. They currently survive on social security and the money they pulled
out of Morgan Stanley. Finding jobs at 65, without a high school diploma does not seem likely.

Staying as close to their extended family as possible is very important to

They have family throughout the southeast which they had planned on visiting in their

“golden years.” As put it, “when you are concerned about having enough money to buy
your husband a fishing license this year, you certainly don’t have enough money to go south.” It
breaks heart knowing that they have great grandchildren that they have not even met
because they have not had enough money to go visit them.

This is not the retirement the worked so hard for or the one sold to them by
Isabella. The financial situation is bleak with no prospects for improvement. Their
situation is a result of Isabella’s gross mismanagement of their accounts and his fraudulent

advice that they could afford to retire early.

e ———
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To: U.S. Attorney

vs" ‘
From:

Walker, Louisiana 70785

Re: David McFadden
Sentencing

We have been asked to write a “victim impact statement” for the Judge presiding over the David McFadden
sentencing. To say we have worried over dates, meetings, conversations and the consequences of his
actions is an understatement. To express how this has impacted us is painful.

My wife and I worked, raised four children, paid taxes and bills, yet managed to save for our retirement.
Life savings, monies saved by two people working paycheck to paycheck, living frugal, honest lives. We
met David through what we now know were his recruitment tactics. Knowing little of stecks and
investments we cautiously placed everything we had saved on his promises for our future. He abused our
trust and squandered our life’s work.

I continue to work althiugh we have numerous medical problems, My wife is now disable and the stress
associated with finical worries often irritates medical issues. What concems us most is we have yet to feel
the long-term effects of Mr, McFadden's treachery, Abuse of the elderly is a criminal offence but that is
what he is guilty of. Victim, the word says it all and the abuse continues.

God tells us to forgive him and we were taught that our treasures on earth should be used to bless others.
My wife and I had planned to spend our retirement on travel, family and community. Mr. McFadden’s
actions have taken those choices from us. He took away our dreams.

We do forgive him. We will try to live our days with dignity and integrity, something Mr. McFadden has
no knowledge of. Please treat him with the same respect he has shown.

Thank You



Victim Impact Statement
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Iam , I worked for and retired from Exxon after 30+ years of service.
My wife . . and I planned and saved for retirement from the beginning of my
employment. We contributed the maximum amount allowable to the Exxon Thrift Plan,
invested routinely in Exxon stock, and saved whatever else we could afford. We lived a
comfortable, conservative life style. We always planned, saved and paid cash for all
major needs such as cars, appliances, with the exception of our first home, which was
financed and paid off. We designed, built and paid for our second and present home.
We did 90% of the building ourselves along with the help of friends and family. It was
paid for the day we moved in. I worked as much overtime as possible to be able to pay
for the things we wanted or needed. In hindsight I realize I probably sacrificed valuable
family time while working to guarantee a comfortable retirement. We received a small
inheritance when my father passed away. We put this money away for retirement. To
make a long story short, we worked hard, saved, lived a conservative lifestyle and when
retirement time came we felt we had achieved our goals. We retired feeling comfortable
about the future.

We talked with several retirement planners and managers and after a short stint with
another firm we moved to DFS and David McFadden. McFadden painted a rosy picture
and since he was managing a large group of other Exxon retirees we felt comfortable
with putting our retirement future in his hands. Shortly after going to DFS we began to
see a decrease in our portfolio, but were assured by McFadden that it was just the market
and that everything was well placed and there was no need to worry. After loosing most
of the inheritance money we had invested we were forced to go into our personal
savings to tide us over for about a year until we could start to draw from our retirement
investments. As our worries increased and sleepless nights became common, we began
to make monthly visits to DFS for updates and reviews. At this time we began to see
less and less of McFadden and our portfolio was handed over to another DFS employee.
My wife became stressed to the point that she could hardly bring herself to make these
monthly review meetings. Fortunately Exxon offered me a short term assignment, so I
returned and worked to build up some money to reinforce our dwindling savings. It
finally came to a point where I asked “do you guys know what you're doing”? Again we
were reassured that everything was under control and that recovery was assured. We
were naive in believing that McFadden and DFS were reputable and honest. In the end
that proved to be a false belief.

I vividly recall the last time we visited DFS and saw McFadden. As we were leaving the

office, McFadden gave my wife a little hug, patted her on the shoulder and said “don't
worry, everything is going to be all right”. That last meeting and comment haunts

293165v.1



until today. Shortly after that we left DFS and moved to another company for retirement
management. We joined into the second suit against McFadden and DFS and with the
help of some great attorneys, we were able to recover some of our lost retirement. QOur
future is no longer what we had planned for, and we live every day with some degree of
fear for the future. I feel like I let my wife down, and did not fulfill my husbandly
requirement by trusting in McFadden. It hurt deeply the day my wife told me “I wish
you had never retired”, but I understood how she felt. As I am writing this, I asked my
wife for the date of my retirement. As she was going through the paperwork she came
across some old DFS correspondence and told me “it just makes me want to cry every
time I see this stuff or think about it”. It hurts to hear he say that.

In an effort to help insure our future, and provide some additional comforts, I along with
another McFadden investor formed a small home maintenance company. We don't make
alot, but it helps. We lost somewhere around $1,000,000.00 with McFadden. The suit
attorneys did a great job of representing us and after paying their fee we managed to
recover a bit less than half of what we had invested. McFadden's parent company,
Securities America, paid the suit award and we are thankful for that. McFadden on the
other hand has done nothing to show any remorse for the damage he has done to our
family. There is no monetary amount that can pay for the years of hard work and the
emotional damage he has inflicted on and me, especially . . That's something
I'll have to live with every day. As I said, we did have some partial monetary recovery
from the suit, but I feel the difference between what we initially invested and what we
recovered is still owed to us by David McFadden. Not Securities America, not the
employees of DFS, it is owed us solely by David McFadden.

As I started writing this I had no idea of what to write or how to convey the losses we
have suffered at McFadden's hands. I wish I had the ability to better say what I feel but I
don't. I appreciate you reading this. I hope it will give you a cleared picture of David
McFadden and will assist you in making your decision in his sentencing,.

Respectively,

293165v.1
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NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC.
(IN ARBITRATION)

No.
STATEMENT OF CLAIM

Claimant,
V.

MCDONALD INVESTMENTS, INC., DAVID H.
HOHIMER, and MICHELLE M. HANSEN,

Respondents.

The is a tribal government organized under federal law. Its
principal offices are located in Seattle, Washington. Under NASD procedures this hearing should be
held in Seattle, Washington.

McDonald Investments, Inc. (“McDonald Investments™) is a NASD member firm, with its
principal place of business in Cleveland, Ohio. The branch office involved in the transactions at issue
here is located in Seattle, Washington.

Michelle M. Hansen and David H. Hohimer are, and were at the times of these events,
registered representatives employed by McDonald Investments in its Seattle office. Ms. Hansen was
an “Advisor” in McDonald Investments’ “Wealth Management Group”, and Mr. Hohimer was a
Senior Vice President of Investments.

Hansen and Hohimer were acting within the scope of their employment in connection with the
events at issue here, and the Respondents are jointly and severally liable for all damages suffered by

the Claimant as a result of Hansen and Hohimer’s conduct.

STATEMENT OF CLAIM - Page 1
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L INTRODUCTION
The . entrusted the short-term investment of its 2004
operating budget to McDonald Investments, and Hohimer and Hansen. Since that money was needed
to provide basic services for members of within a 9 month period, required
short-term, very conservative investments. Completely contrary to investment
objectives, McDonald Investments selected closed-end funds that were long-term investments, of

considerable to speculative risk, and which carried high sales charges. McDonald Investments

- misrepresented the nature of these funds and failed to disclose the risks and fees involved. Due to the

nature of the investments chosen by McDonald Investments, Hohimer and Hansen,
suffered significant losses within 6 months, and the Nation withdrew its funds.
II.  FACTS

Each year receives its operating budget from the Federal Bureau of Indian Affairs
and the Indian Health Service. This money is used to operate over 100 programs within
including social services, police, medical services, aqd forestry and fisheries management. In late
2003 .on anticipated receiving about $9 million for its 2004 operating budget. This money was
disbursed throughout the year as needed. - anticipated that all of the 2004 operating budget
would be spent in that year.

Prior to 2004, had invested its operating budget iﬁ short term instruments through
DA Davidson. The instruments were designed to disburse cash each month. The investments chosen

were very conservative, since any capital loss would lead directly to a shortfall in the budget of one or

more of the programs that are vital to operating (and providing for its members.

STATEMENT OF CLAIM - Page 2
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had a banking relationship with Key Bank, and in late 2003 its contact there
encouraged to hear a proposal from Key Bank-affiliated McDonald Investments for

investing some of the 2004 operating budget. .. agreed to do so.

McDonald Investments, through Hansen and Hohimer, proposed in a December 19, 2003 letter

to create an investment strategy for . It stated:

The attached proposal outlines a strategy we recommend for the purpose of
investing the nine million of grant funds. The recommendation consists of
providing the maximum yield with safety and preservation of capital. In addition,
it allows for a monthly draw-down of one million in principal, and interest if
needed.

This is an ultra-conservative, short-term strategy, designed to release funds
monthly over a nine-month period. Funds that are not needed can be rolled into
the floating rate fund each month in order to maximize the total return of the
funds.

Based on that representation, chose to invest approximately half of its grant funds with
McDonald Investments. It understood that the investments would be short-term and low-risk, as the
nature of the operating budget required. ) . was the main
contact between .and McDonald Investments.
On August 8, 2003, representatives of , including
signed a McDonald Investments Active Asset Corporate
Account Application?. That Application describes investment objective as follows:

“Income: Assets are allocated to provide a current stream of income and/or preservation of capital.

This strategy is suited for the investor willing to assume risk commensurate with the level of income

required.” This objective carries the lowest risk of any of the Application’s four possible objectives.

' A copy of that letter is attached as Exhibit 1 to this Statement of Claim. Unfortunately, the Nation is

unable to locate a copy of the proposal that was attached to and referenced in the letter.

2 Exhibit 2.

STATEMENT OF CLAIM - Page 3
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made several investments with McDonald Investments prior to investing the 2004
operating budget. On September 4, 2003 transferred $1,573,090 to McDonald Investments
account number 62683790. On September 10, 2003, Hohimer and Hansen recommended that

invest $1,000,000 in a Safeco Spinnaker Advisor Variable Annuity, with a guaranteed income
of 3%. On September 30, McDonald Investments allocated the remaining balance to two funds, the
First Trust Four Comner Senior ($300,005.00) and the Western AST Claymore US Treasury
($273,080). Most of this money was distributed for short term cash needs by the end of
2003, and these securities are not at issue n this case.

transferred $3,000,000 to McDonald Investments account number 6268379 on
January 6, 2004 and an additional $500,000 on January 29. The five closed-end funds to which
McDonald Investments, Hansen and Hohimer allocated that money are at issue in this case because:

1) Hansen and Hohimer misrepresented and omitted material facts about the nature of those

investments to ; and
2) Those investments were unsuitable for .in that they
a. Exposed to far more market risk than was appropriate, and

b. Had long-term time horizons when time horizon was only nine
months.

Hohimer and Hansen did not discuss the risks, the sales charges, or any other information

abont the closed-end funds that they recommended to . or any other
representative of 1. McDonald Investments did not provide prospectuses for the funds to
until after the purchases were complete. relied on McDonald Investments’

representations that the investments would be ultra-conservative and short-term, and believed that the
individual funds fit that description.

Closed-End Funds were, by their nature, wrong for . A closed-end fund differs
from the more common open-end fund in the way in which it is valued. A closed-end fund issues a

fixed number of shares in an actively managed portfolio of securities. The shares are traded in the

STATEMENT OF CLAIM - Page 4
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market like common stock, and the market price of the shares is determined by supply and demand
and not by net-asset value (NAV) as are open-end funds. This is significant because it makes the
share price generally more volatile than an open-end fund. Because closed-end shares are traded on
an exchange, they cannot be simply redeemed from the fund company as with an open-end fund,
which makes them generally less liquid. The nature of closed-end funds, generally more volatile and
less liquid, made such funds an inherently unsuitable choice for investors such as the Nation who are
seeking short-term investments.

The Five Closed-End Funds

Calamos Strategic Total Return Fund. Hohimer and Hansen recommended that
purchase $315,006.00 of the Calamos Strategic Total Return Fund (“Calamos™) on March 30, 2004.
The March 25, 2004 Prospectus cautions “Because the fund is newly organized, its common shares
have no history of public trading. Shares of closed-end funds frequently trade at a discount from their
net asset value. The risk of loss due to a market discount may be greater for initial investors expecting
to sell their shares in a relatively short period after completion of the public offering®.” 1t goes on to
state “[a]n investment in the Fund may be speculative in that it involves a high degree of risk and
should not constitute a complete investment program.”

Calamos, like the other five funds at issue in this case charged a 4.5% sales load on the initial
offering price’. This meant that the net asset value was reduced immediately following the initial
offering, so not all of investment went towards the purchase of the various securities
chosen by fund managers. Calamos is a closed-end fund, and valued at the market price rather than
NAYV. However, even in a closed-end fund, NAYV is one of the chief factors that determine market
price, and the two often correspond. In the case of Calamos, the price dropped approximately 13%
within the first month after its initial offering. This initial price drop is common with closed-end

funds. “[1]t almost never makes sense to buy closed-end mutual funds via an initial public offering

3 March 25, 2004 Prospectus at p.1.

4 March 25, 2004 Prospectus at p. 14.

STATEMENT OF CLAIM - Page 5
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(IPO). Like most stock IPOs, these investments nearly always trade lower shortly after their offerings,
as the impact of sales loads and the normalizing of demand runs its course®.” did not have
the time to wait until the success of the fund made up for the impact of the initial sales charge because
its time horizon was much shorter than the investors that Calamos was intended for. The same is true
for all of the funds discussed below. |

Cohen & Steers Select Utility Fund, Inc. Hohimer and Hansen recommended that
purchase $225,006 of Cohen & Steers Select Utility Fund, Inc. (the “Utility Fund”) on March 30,
2004. The March 25, 2004 Prospectus describes it as a “recently organized, non-diversified, closed-
end management investtent company designed primarily as a long-term investment and not as a
trading vehicle®.” The Utility Fund charged a 4.5% sales load on its initial offering price’.

Dreman Claymore Dividend and Income Fund. Hohimer and Hansen recommended that

purchase $500,006.00 of the Dreman Claymore Dividend and Income Fund (“Dreman”) on
January 30, 2004. The January 27, 2004 Prospectus states that “The Fund is intended for investors
seeking a high level of current income and capital appreciation over the long term”.” Dreman
Claymore is a value fund, which aims to identify and invest in stocks “that are trading below what the
Investment manager perceives to be their true market value . . 5 By definition, this type of value
investing requires a long time horizon because such undervalued stocks take time to appreciate.

time horizon was a mere 9 months, no where near long enoug' to justify this kind of

investment. Dreman charged a 4.5% sales load on its initial offeringp ce'®.

% Matthew Emmet, Bad Investment Advice, Motley Fool, October 21, 2005.
8 March 25, 2004 Utility Fund Prospectus at p.12.

T March 25, 2004 Utility Fund Prospectus at p.25.

8 January 27, 2004 Dreman Prospectus at p. 29.

? January 27, 2004 Dreman Prospectus at p. 5, 19.

' January 27, 2004 Dreman Prospectus at p.17.

STATEMENT OF CLAIM — Page 6
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ING Clarion Global Real Estate Income Fund. Hohimer and Hansen recommended that

purchase $510,006 of the ING Clarion Global Real Estate Income Fund (“ING™) on February
27,2004. “The [Fund] is a non-diversified, closed end management investment company designed
primarily as a long-term investment and not as a trading vehicle'!.” Its “primary investment objective
is high current income'2.” Its Prospectus states “[d]ue in part to the risk involved in investing in
preferred securities of non-investment grade quality, an investment in the [Fund] should be considered
speculative.” ING charged a 4.5% sales load on its initial offering price'.

Western Asset/Claymore US Treasury Inflation Protected Securities Fund. Hohimer and
Hansen recommended that purchase $1,300,001.00 of the Western Asset/Claymore US
Treasury Inflation Protected Securities Fund (“Western Asset”) on February 27, 2004. The September
25,2003 prospectus” states: “Shares of closed-end management investment companies frequently
trade at a discount from their net asset value, and the Fund’s shares may trade at a price that is less
than the initial offering price. Net asset value will be reduced immediately following the initial
offering by a 4.5% sales load charge and offering costs paid by the fund. The risk of investing in a
newly-organized, closed-end investment company may be greater for investors who sell their shares in
a relatively short period after completion of the public offering. The Common shares are designed for

long-term investors and should not be treated as trading vehicles'>.”

The five funds dropped in value consistently over the five months following fisrt
purchase. On June 22, 2004 *and another employee, held a
teleconference with Hohimer and Hansen to discuss the losses in account.

' February 24, 2004 ING Prospectus at p. 24.
12 February 24,2004 ING Prospectus at p. 1.
13 February 24, 2004 ING Prospectus at p.15.

" The Prospectus that McDonald Investments provided to the Nation was for a previous fund with the
same name, symbol WIA, and not for the fund that the Nation purchased at the February 2004 IPO price,
symbol WIW.

'3 September 25, 2003 Western Asset Prospectus at p. 26.

STATEMENT OF CLAIM -~ Page 7
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asked how these losses could have occurred in an account that was intended to be “ultra-conservative,

short-term strategy.” Neither of the McDonald Investments representatives could offer any answer to

question.

On July 28, 2004,

investments and wire the funds to

wrote a letter requesting that McDonald Investments liquidate its

banks account'®. By the end of August 2004, all but

approximately $500,000 of the account was wired out. The money that remained was in cash

equivalent securities, and was wired out on September 3, 2004, sustained losses in the
following amounts:
Fund Cost/Date Sale Loss Time Held | Percentage
Price/Date Loss

Calamos Strategic | $315,006.00 $264,925 ($50,080.24) | 4 months 15.8%
Total Return Fund | on 3/30/04 on 7/30/04
Cohen & Steers $225,006.00 $179,946.23 | ($45,059.77) | 4 months 20.0%
Select Utility Fund, | on 3/30/04 on 7/30/04
Inc.
Dreman Claymore | $500,006.00 $411,768.31 | ($88,237.69) | 6 months 17.6%
Dividend and on 1/30/04 on 7/30/04
Income Fund
ING Clarion $512,006.00 $302,706.90 | ($88,537.96) | 6 months 17.2%
Global Real Estate | on 2/27/04 on 7/30/04
Income Fund

$118,761.14

on 8/27/04
Western $1,300,011.00 | $617,431.50 | ($217,792.00) | 6 months 16.7%
Asset/Claymore US | on 2/27/04 on 7/30/04
Treasury Inflation
Protected $464,788.98
Securities Fund on 8/27/04

Total:
($489,707.66)
'6 Exhibit 3.
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Balance of Statement of Claim redacted
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FINRA - Dispute Resolution Statistics

1895 5,631 2004 8,201
1997 5,897 2005 6074
1998 4,938 2006 4614
1959 5,608 2007 3,238
2000 5,558 2008 4,982
2001 6915 2009 7137
- | 2002 7.704 Through Oclober 2010 4,766
Yearly Volume Compatison
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1000 2000 3030 4000 $000 6,000 7000 0,800 9,600 10,60

A 4

€

a

¢

F

i

]

e

d

Oct. 2010

Arbltration Cases Served by Controversy Involved

Type of Controversy" 2006 2007 2608 2009 Octaber 2010
Margin Calls 103 45 64 128 7
Chuming 257 133 212 308 " 23
Unauthorized Trading 242 174 248 478 m
Fallure to Supenvise 1,425 830 1,029 2,691 2,002
Negfigence 1,619 891 1,602 3,405 2,300
Omission cf Facts 588 275 1,201 2,453 1,650
Breach of Contract 1,397 953 1,658 2,602 1,853
Breach of Fiduclary Duty 2621 1,616 2,836 4,206 2,696
Unsuitabitity 1.347 695 1,181 2473 1,673

http://www.finra.org/ArbitrationMediation/AboutFINRADR/Statistics/
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Claimants, FINRA-DR NO.:10-00838

- yersus -

AMERIPRISE FINANCIAL SERVICES, INC.
F/K/A H&R BLOCK FINANCIAL ADVISORS,

* % % X % F F ¥ ¥ * % ¥

Respondent,
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ANSWER OF RESPONDENT, AMERIPRISE FINANCIAL SERVICES, INC.
FX/A H&R BLOCK FINANCIAL ADVISORS

Ameriprise Financial Services, Inc. f/k/a H & R Block Financial Advisors (“H &

R Block™) submits this answer to the Statement of Claim filed by

individually, and on behalf of the ) . “
Trust”) and , individually and on behalf of the
Revecable Trust (* Trust”) (collectively the “Claimants”).

Claimants seek to hold H & R Block liable in an amount cxceeding $250,000 as
compensation for a decline in the value of securities they maintained in their H&R Block
accounts.! Specifically, Claimants allege that H & R Block’s recommendations that
Claimants invest in reverse convertible notes (“RCNs”) and various mutual funds were

unsuitable given Claimants’ investment objectives and risk tolerance. In making these

' Claimants have not yet specified the compensatory damages they are secking, apart to note that they
are requesting in excess of $250,000. Claimants also seck pre-judgment interest, costs, altomeys fees,
and punitive damages.



10.

Respondent owed no fiduciary duties to Claimants and, even if it did, no such

duties were breached.
11.
To the extent Claimants sceks to assert claims for alleged violations of NASD,
FINRA, or NYSE rules, no such private right of action exists to pursue such claims.
12.
Claimants’ claims are barred, in whole or in part, by the equitable doctrines of
laches, due diligence, unclean hands, and estoppel.
13.

Claimants’ claims are barred, in whole or in part, by their own fault and by the

applicable rules of comparative fault.
14.
Claimants are not entitled to recover attorneys’ fees under applicable law.
15.

Claimants’ claims are barred, in significant part, by applicable statutes of

limitations.

! 16.

Some or all of Claimants® claims, including derivative claims, are not arbitrable

under the FINRA nules or any arbitration agreement.

17,

Claimants are not entitled to punitive damages under applicable laws as they fail

to state a cause of action that would allow the Panel to grant this type of award.

22




- FINANCIAL INDUSTRY REGULATORY. AUT:HORITY

DISPUTE RESOLUTION
X
Inthe Matter of the Acbitration of .
FINRA-DR Arbxtrntmn
Claimants, : Case No.
-against- )
. STATEMENT OF ANSWER

MERRILL LYNCH, PIERCE, FENNER &
SMITH, NCORPORATED

Respbndents.

X

Respondents Meiill Lynch, Pierce; Fenner & Smith Incorporated (“Merrill Lynch”) and
_(coilectively, “Respondents”), by their attomneys, Krebsba(':l; & Snyder, P.C,
hereby submit their Answer to Claimaits’ Statement of Claim. Respondents deny Claimants’
substantive allegations and deny that they are liable to Claimants for any damages. All factual
allegations not specifically admitted herein arc denied.
PRELIMINARY STATEMENT
From the opening paragraphs of their Statement of Claim, Claimants® allegations arc
stunningly at odds with the facts and the truth. In crafting a fable of unsuitability, breach of
fiduciary duty and fraud, they accuse their Merriil Lynch financial advisor, Steven Flagg, of
placing them in high quality, investinent grade, fixed income vehicles that they now claim Wcrc'
incompatible with their purported objective of "saé’ety," based solely on performance in the

tumultuous down market that began in the latter part of 2008 as a result of the credit and




.also_haye no legal authority to prosecute a claim for violation of indusiry rules regarding
suitability. In other words, the existence of SRO rules and internal po]icieé of a brokerage firm
does not create a duty running from the brokerage firm to the customer, and any purported
violation does not provide a private right of action. Thus, any purporied claim for violation of
i:;dustry ml.es must be dismissed for failure to state a valid cause of action. ; |

THE S NO NEGLIGENCE OR B OF FIDUC

Claimants’ CMA was an unmanaged, self-directed account. Mr. Flagg had no discretion
to initiate transactions in the CMA, whether purchases or sales. All securities transactions had to
be and were reviewed and approved by Claimants in advance. |

Claimants have no claim -against Respondents: premised upon an alleged breach of
fiduciary duty or any other duty of care. See, e.g., Kwiatkowski v. Bear, Stearns & Co., Inc., 306
F.3d 1293 (2d Cir. 2002). In Kwiatkowski, Bear Stearns had been sued by its client,
Kwiaﬂcowdé, for millions of dollars in losses in a ﬁon»discretionary securities i)rokerage

- account, al]éging common law negligence and breach of fiduciary duty for failing to warn him of
risks, failing to keep him informed of market forecasts and for negligent advice concerning the
timing of his trades. The Second Circuit ruled that in a non-discretionary securities accouat,
there is no ongoing duty of reasonable care that requires a brokerage firm to give advice or
monitor information beyond the limited transaction-by-transaction duties that are implicated in
executing its customer's instructions. Id., 306 F.3d at 1305-07.

Kwiat‘lcow.ski reaffirmos the long-standing weight of authority that the duties of a broker in
handling a non-discretionary account are limited, and do not rise to the level of a general
fiduciary duty or ongoing duty of care. See Independent Order of Foresters v. Donaldson,

Lufkin & Jenrette, Inc., 157 F.3d 933, 940 (2d Cir. 1998) (finding that broker-customer

25



- relationship creates no general fiduciary duty); Salzmann v. Prudential Securities Inc., No. 91

Civ. 4253, 1994 U.S. Dist. LEXIS 6377, at *21-22 (SD.N.Y. 1994) (broker owes no fiduciary

duty to client in a non-discretionary “typical” broker-client relationship); accord }fekety V.
‘Gruntal &. Co., 191 A.D.2d 370, 595 N.Y.8.2d 190 (1st Dep’t 1993); Finkel v. Skearson Lehman
Hutton Inc., I;I.Y.L.J. Dec. 20, 1994 at p.27 (Sup. Ct. NY Co. 1994) (The “[m])ere unilateral
reposal of trust and conﬁdéﬁce in relian'c;e upon the expertise ;')f another . . . is insufficient as a

matter of law to create a fiduciary relationship”). At the end of the day, Mr.

responsibility was to make suitable recommendations, but Claimants made all of the investment

decisions and were charged with the responsibility to informn Mr. 9f any disputes or
coneerns. . '

Respondents did not stand in a fiduciary relationship with Claimants. Clairnants have not
alleged and cannot prove any facts to support a claim that Respondents breached any duty of care
to them whatsoever. Accordingly, Claimants’ claims for breach of ﬁducia;y duty and for
negligence must be dismissed.

CLAIMANTS’ PURPORTED CLAIM FOR FAILURE
TO SUPERVISE FAJLS AS A MATTER OF LAW

Claimants’ purported claim for failure to supervise fails to state a valid claim for relicf.
Simply stated, there is no common law claim for failure to supervise. The obligation to
supervise is a regulatory requirement, not a common law duty. Under applicable regulations,
broker-dealers are charged with the responsibility of having reasonable su;:;crvisory systems in
place ‘that are reasonably implemented. Although Memill Lynch reasonably monitored
Claimants’ accounts and acted properly in accordance with applicable rules, there is no factual
issue regarding supervision that needs to be addressed in this case because, as discussed below,

there is no private right of action for a purported failure to supervise.

26
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LAW OFFICES
BAKER, DONFLSON BEARMAN, CALDWELL & BERKOWITZ

A PROFESSIONAL CORPORATION
FIRST TENNESSEE BUILDING
165 MADISON AVENUE
SUITE 2000
MEMPHIS, TENNESSEE 38103
(901) 528-2000
FACSIMILE
(901) 5772303
CLINTON J. SIMPSON
Direct Dia): 901.577.2314
Direct Fax: 901.577.4233
E-Mail Address: esimpson@bakerdonclson.com
May 26, 2009
Via Fed Ex Delivery
Joan M. Pendergast
Case Administrator
FINRA
Boca Center, Tower 1 .
5200 Town Center Circle, Suite 200
Boca Raton, Florida 33486-1015
Re: v. Morgan Keegan & Co., Inc.

FINRA Dispute Resolution Arbitration No. 09-01592
Morgan Keegan’s Answer to Statement of Claim

Dear Ms. Pendergast:

Respondent, Morgan Keegan & Co., Inc. (“Morgan Kecgan™) submits the following Answer to
the Statement of Claim filed by Claimant, (“Claimant™).

L INTRODUCTION

In this case, Claimant alleges that he is the victim of a “theft” perpetrated by Mr. Richard Aaron
Paul, a former financial advisor for Morgan Keegan. Claimant's basic contention is that Morgan
Keegan failed to properly supervise and monitor Mr. Paul’s activities with Claimant which subsequently
caused Claimant to incur damages. However, Claimant is simply mischaracterizing the facts of this case
to not only create a cause of action against Morgan Kecgan but to also bolster his alleged claims. This

Panel should reject Claimant’s Statement of Claim and dismiss all claims asserted against Morgan
Keegan in their entirety.

Claimant alleges that Mr. Paul advised him to invest in a company called the DVS Group
(“DVS”) on a couple of occasions. DVS is a self-proclaimed group of specialists based in Kansas City,
Kansas who connect “entreprencurs and capital with business opportunities having an enterprise value
between $1 Million and $20 Million.” See www.thedvsgroup.com (An insert from DVS’ website is
attached hereto as Exhibit 1). Claimant invested in Convertible Balloon Promissory Notes with DVS.
The basic structure of these investments was for intercst to accrue for the first 36 months of the note

M CJS 1961338 vi
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May 26, 2009
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3. Statute of Frauds — Claimant’s breach of contract claim(s) are barred, in whole or in

part, by the applicable statute of frauds.

4. Unclean Hands — Claimant’s claims, in whole or in part, are barred by the doctrine of

unclean hands.

5. Waiver, Ratification, Laches and XEstoppel — The equitable doctrines of waiver,

ratification, laches, estoppel and prior breach operate to bar Claimant from recovering any damages in
this action:

> Claimant represented himself as a knowledgeable investor who understood the

risks associated with this investment choices and the duties he undertook as
Trustee for the subject accounts;

> Claimant authorized all transfers from the subject accounts for which he
served as Trustee;

» Claimant never notified Morgan Keegan that any improper or unauthorized
activity had occurred in his accounts;

» Claimant received timely reports of the transactions in which he engaged and
waived any cause of action by accepting the reports without objection; and

» Claimant had a contractual duty, as well as duty under the reasonable investor

standard, to monitor his investments and to promptly object to any improper
trades or activity.

6. Statute of Limitations — Claimant’s claims are barred by all applicable statutes of
limitations, both federal and state.

7. Failure to Mitigate Damages — Claimant’s claims are barred because Claimant failed to
mitigate his damages.

8. Punitive Damages - Morgan Keegan avers that Claimant’s claims for punitive damages
are barred because Claimant cannot prove by clear and convincing evidence that Morgan Keegan acted
with malice relative to Claimant. Morgan Keegan further avers that the claims for punitive damages or

other extra contractual damages are not constitutionally permissible under either the Tennessee State
Constitution or the United States Constitution.

9. Fiduciary Duty — Morgan Keegan avers that it did not owe Claimant any fiduciary duty
as alleged and stated by Claimant in his Statement of Claim. In the alternative, the acts in question were
fair and equitable to Claimant and Morgan Keegan acted in the upmost good faith.

10.  Good Faith — At all times Morgan Keepan acted in good faith with reasonable belief and
lawfulness of its acts.

M CIS 1961338 vi
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Via Facsimile and UPS

Derek L. Sorrells

FINRA Dispute Resolution

300 S. Grand Avenue, Suite 900
Los Angeles, CA 90071-3135

Re: v. UBS Financial Services Inc., et al.
FINRA Case No.:

Dear Mr. Sorrells:

Respondents UBS Financial Services Inc. (“UBS”) and Gregory Geller
(“Geller”) (collectively, “Respondents”) hereby submit their Answer to the Statement
of Claim filed by Claimants and . (collectively,
the “ * or “Claimants”).

1.
GENERAL DENIATL,

Respondents deny each and every allegation of wrongdoing and liability
set forth and/or implied in Claimants’ Statement of Claim. Respondents further deny

that Claimants have been injured in the amount claimed, or in any other amount, by
Respondents.

II.
INTRODUCTION

Claimants have enjoyed a long and profitable relationship with
Respondents. Indeed, Claimants worked with Geller for nearly 15 years and never
expressed dissatisfaction with the handling of their accounts. To the contrary,
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B. CLAIMANTS CANNOT STATE A COMMON LAW CLATM
FOR FRAUD.

Claimants’ cause of action for fraud based on misrepresentation and
omission fail. A claim for misrepresentation requires: (1) a misrepresentation or
concealment and non-disclosure; (2) knowledge of the falsity; (3) intent to defraud;
(4) justifiable reliance; and (5) resulting damages. 5§ WITKIN, SUMMARY OF
CALIFORNIA LAWw, “Torts,” § 676, p. 778 (9th ed. 1988); Roberts v. Ball, Hunt, Hart,
Brown & Baerwitz, 57 Cal. App. 3d 104, 110 (1976); Okun v. Morton, 203 Cal. App.
3d 808, 828 (1988) (stating "[a]ll of these elements must be present if actual fraud is
to be found; one element absent is fatal to recovery").

Likewise, for an alleged omission to be material and therefore
actionable, “there must be a substantial likelihood that the disclosure of the omitted
fact would have been viewed by the reasonable investor as having significantly
altered the total mix of information made available.” Basic Inc. v. Levinson, 485
U.S. 224, 231-32, 108 S. Ct. 978, 983, 99 L. Ed. 2d 1 (1988), citing T'SC Indus.,

Inc. v. Northway, Inc., 426 U.S. 438, 449-450, (1976) (internal quotations omitted)
(holding materiality is appropriately decided as a matter of law).

Claimants cannot satisfy these elements. Indeed, two of the primary
elements for a claim of fraud are that the wrongdoer must have known the
statements were false and must have actually intended to defraud. The evidence
will show that Respondents provided accurate information to Claimants, and that
Claimants used their investment experience and sophistication to evaluate the
information provided, and make informed, independent decisions. Moreover,
Claimants’ have failed to state their fraud claim with the requisite particularity.

C. RESPONDENTS DID NOT BREACH ANY FIDUCIARY
DUTIES TO CLAIMANTS.

Claimant’s beach of fiduciary claim is without merit. A broker does not
owe a fiduciary duty to a client who maintains a non-discretionary account. See
De Kwiatkowski v. Bear, Stearns & Co. Inc., 306 F.3d 1293, 1302, 1307 (2d Cir.
2002). See also Marchese v. Nelson, et al., 809 F. Supp. 880, 894-895 (D. Utah
1993). The uncontradicted evidence will establish that Claimants’ accounts at issue

/)



Derek L. Sorrells

FINRA
May 24, 2010
Page 16
Re: v. UBS Financial Services Inc., et al.
FINRA Case No.: )

were non-discretionary, that they controlled the accounts, and that Respondents did
not breach any duty owing to Claimants that caused them any damages.

Claimants’ investment decisions, do not give rise to any breach of duty
(fiduciary, contractual or otherwise) on the part of Respondents: “[a]
nondiscretionary customer by definition keeps control over the account and has full
responsibility for trading decisions. . . .” De Kwiatkowski v. Bear, Stearns & Co,
Inc., supra, 306 F.3d at 1302.

Moreover, even if Respondents owed Claimants a fiduciary duty, the
scope of that duty was limited and properly discharged. Both federal and state
courts have recognized that a broker is not a guarantor of market performance; a
brokers’ duty varies depending on the sophistication of the investor and the
investor’s control over the account. Duffy v. Cavalier, 215 Cal. App. 3d 1517, 1536
n.11 (1989); Leboce, S.A. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 709 F.2d
605, 607 (9th Cir. 1983); Caravan Mobile Home Sales, Inc., Retirement Trust v.
Lehman Bros. Kuhn Loeb, Inc., 769 F.2d 561, 567 (9th Cir. 1985).6

The scope of the fiduciary duty depends on the specific facts and
circumstances presented in a given case. Duffy, 215 Cal. App. 3d at 1536 n.11.
Specifically, the focus is on: (1) the relative sophistication and experience of the
customer; (2) the customer’s ability to evaluate the broker’s recommendations and
exercise an independent judgment; (3) the nature of the account, whether
discretionary or nondiscretionary; and (4) the actual financial situation and needs of
the investor. Duffy, 215 Cal. App. 3d at 1536. So long as the customer is of
sufficient intelligence and understanding to make the ultimate investment decision
and does so, any duty is limited and the customer is responsible for the investment
decision and must bear the resultant losses. Duffy, 215 Cal. App. 3d at 15367
n.1l.

6 The key in determining control over a securilies account is whether the customer had the ability to
independently evaluate his broker’s recommendations, based on the available information and the
investor’s ability to interpret such information. David K. Lindemuth Co. v. Shannor Fin. Corp.,

660 F. Supp. 261, 265 (N.D. Cal. 1987) (citing Follansbee v. Davis, Skaggs & Co., Inc., 681 F.2d 673,
677 (9th Cir. 1982)).
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Application of these factors to this case demonstrates that any
fiduciary duty Respondents owed to Claimants was extremely limited in scope.
Claimants were well-informed investors. They were more than capable of making,
and in fact made, all of the investment decisions in the accounts.

The facts clearly demonstrate that Respondents appropriately
discharged their duties to Claimants. Respondents communicated on a regular
basis with Claimants, and they, at all times acted properly and in the best interest
of Claimants. At the arbitration hearing, their breach of fiduciary duty allegation
should be summarily rejected as contrary to the evidence.

D. UBS DID NOT BREACH ANY WRITTEN CONTRACTS
WITH CLATMANTS.

To prevail on a claim for breach of contract, a plaintiff must establish
the following: (1) a valid contract between the parties; (2) plaintiff's performance of
the contract; (3) defendant’s breach of a specific term in the contract; and
(4) damages to plaintiff caused by the breach. Otworth v. South Pacific Trans. Co.,
166 Cal. App. 3d 452, 458 (1985); Lortz v. Connell, 273 Cal. App. 2d 286, 290 (1969).
Claimants cannot prove the existence of a contract or that Respondents breached a
specified term in any contract. As set forth above, Respondents acted in good faith
and in accordance with Claimants’ instructions at all times. Claimants’ breach of
contract claim, thus, fails.

E. UBS DID NOT BREACH ANY IMPLIED COVENANT OF
Q00D FAITH AND FAIR DEALING.

Claimants cannot establish a cause of action for breach of the implied
covenant of good faith and fair dealing because no such claim exists against a
brokerage house. In Trustees of Capital Wholesale Electric Company Profit Sharing
and Trust Fund v. Shearson Lehman Brothers, Inc., 221 Cal. App. 3d 617, 624
(1990), the court of appeal concluded that a brokerage house and its customer did
not have a "special relationship" similar to that of the insurer/insured to justify tort
damages for breach of the implied covenant of good faith and fair dealing. As such,
Claimants’ claim for breach of the implied covenant of good faith and fair dealing

necessarily fails.
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December 11, 2009

Via facsimile transmission to: 301-327-4868

Bonnie R. Simon
Senior Case Administrator
FINRA Dispute Resolution
Boca Center Tower | — Suite 200
5200 Town Center Circle

.Boca Raton, FL. 33486

Re:
v. Citigroup Global Markets, Inc.; Morgan Stanley
Smith Barney; John Batista Bocchino a/k/a John
Bocchino Batista; Does 1 through XX, Inclusive
FINRA Dispute Resolution Arbitration Number

Dear Ms. Simon:

This letter will serve as the initial Answer and Affirmative Defenses of Respondents Morgan
Stanley Smith Barney, formerly known as Smith Bamey, a division and service mark of Citigroup
Global Markets, Inc. (“MSSB™) and John Batista Bocchino (“Bocchino” or collectively “Respondents™),
its financial consultant, in response to the Statement of Claim (the “Claim”) filed by Claimant Optimum
Financial Ltd. (“Optimum” or “Claimant™) against Respondents.

L GENERAL DENIAL

As required by Section 12303 of the FINRA Code of Arbitration Procedure for Customer
Disputes, Respondents herein set forth all currently available defenscs and relevant facts that will be
relied upon at the hearing. Respondents, however, are in the process of gathering and reviewing all of
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operate to reduce the value of the plaintiff’s securities, the plaintiff is precluded from recovery under
Rule 10b-5." Id.

As set forth above, the evidence will show that Respondents made no misstatements or
omissions of material fact to Claimant, that any alleged misstatements or omissions were not made with
scienter, that Claimant did not justifiably rely on any alleged misstatement or omission, and that its
losses were not proximately caused by any alleged misstatement or omission but were instead caused by
an investment strategy created by Claimant’s own investment advisor that proved unsuccessful.

Nor Does Claimant Ilave a Cause of Action Premised Upon Any Misrepresentation or
Omission

Respondents never made any misrepresentations to Claimant about its investments or accounts.
Yet, Claimant has included such a cause of action in its Claim. To prevail on the misrepresentation
claim, (i.c., fraud), Claimant must show: (1) a false statement or misrepresentation of material fact; (2)
Respondents® knowledge at the time the representation was made that such statement was false; (3) that
the representation was intended to induce Claimant to acl in reliance thereon; (4) Claimant’s action in
justifiable reliance on the representation; and (5) resulting damage or injury to Claimant in so acting.
See Thor Bear, Inc. v. Crocker Mizner Park, Inc., 648 So. 2d 168, 172 (Fla. 4™ DCA 1994). In general,
the “false statement of fact” element must concern a past or existing fact.” Id. An action for fraud may
not be premised upon a promise of future action except where the promise of future action is made with
no intention of performing or with a positive intention not to perform. Id.

Negligent misrepresentation is identical, except for the element directed to the respondent’s
knowledge related to the representation at issue. The claim for negligent misrepresentation requires
Claimant to prove: (1) there was a misrepresentation ol material fact; (2) the Respondents either knew of
the misrepresentation, made the misrepresentation without knowledge of its truth or falsity, or should
have known the representation was false; (3) the Respondents intended to induce another to acl on the
misrepresentation; and (4) injury resulted to the Claimant acting in justifiable reliance upon the

misrepresentation. See Florida Womens Medical Clinic, Inc. v. Sultan, 656 Se. 2d 931, 933 (Fla. 4"
DCA 1995).

As set forth herein, the Respondents made no actionable, material, misrepresentation to
Claimant. Any representation was not made with knowledge of the falsity, or negligence with regard to
its truth or falsity, Claimant could not have acted in justifiable reliance thereon, and suffered no resulting

damages from so acting. Accordingly, Claimant’s claims for intentional and negligent misrepresentation
are without merit and must be dismissed.

Respondents Have Not Breach Any Fiduciary Duties

Claimant’s claim of breach of fiduciary duty fails as a matter of law and should be dismissed in
its entirety. Claimant’s Claim seeks to impose “fiduciary” obligations and duties on Respondents that

only arise in very limited circumstances that do not exist here, i.e. where Respondents are given
discretionary trading authority over Claimant’s accounts.

2
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To recover on a breach of fiduciary duty claim the Claimant must prove the following: first, that
a fiduciary relationship existed, second, that Respondent breached that fiduciary duty, third, that the
breach was the proximate cause of, fourth, damages to the plaintiff. Gracey v. Eaker, 837 So. 2d 348,
353,353 n.]1 (Fla. 2002). As a matter of law, Claimants cannot get past the first element of a breach of
fiduciary duty claim since there was no fiduciary relationship between Claimant and Respondents. The
fiduciary relationship that existed was between Posada and Claimant. .

In this non-discretionary account, Respondents only had a duty to do the following: recommend
a stock only after studying it sufficiently to become informed as to its nature, price and financial
prognosis; carry out the customer's orders promptly in a manner best suited to serve the customer's
interest; inform the customer of the risks involved; refrain from self-dealing; not to misrepresent any
fact material to the transaction; and, transact business ouly after receiving prior authorization from the
customer. Leib v. Merrill Lynch, Pierce, Fenner & Smith, 461 F. Supp. 951 (E.D. Mich. 1978); see
also De Kwiatkowski v. Bear, Stearns & Co., Inc., 306 F.3d 1293 (2" Cir. 2002). Respondents never
made any recommendations to Claimant. Respondents followed the instructions received from
Claimant’s authorized representative, Posada. As such, the only conclusion that can be reached is that
Respondents complied with each of these dutics and responsibilities with the utmost good faith.

Respondents Have Not Breached Any Confract with Claimant

In its Claim, Claimant purports to allege several legal causes of action, including breach of
contract between Claimant and Respondents. Claimant’s claim based on this causes of action lacks
merit. In an action for breach of contract, the burden of proof is on the Claimant to prove by a
preponderance of the evidence: (1) the existence of a valid contract; (2) a material breach of one or more
of the contract’s terms; and (3) damages flowing from the breach. See Abboit Laboratories, Inc. v.
General Electric Capital, 765 So. 2d 737, 740 (Fla. 5" DCA 2000); Carpenter Contractors of America,
Inc. v. Fastener Corp. of America, Inc., 611 So. 2d 564, 565 (Ila. 4" DCA 1992). Claimant has failed to
identify any conlract or warranty upon which it seeks relief. It has failed to identify any contract term or
warranty that was allegedly breached. In an abundance of caution, Respondents deny that they breached
any existent contract term or warranty and deny thal Claimant suffered any damages flowing from any
alleged breach.

There Can Be No Claim for Negligent Supervision Since Respondents Were Not
Responsible for Supervising Posada

Claimant also asserts a cause of action against MSSB for failure to supervise. MSSB utilizes a
muiti-faceted supervisory and compliance program. The program includes: (1) review and approval by
the Branch Office Manager, or a delegate of all new account applications, (2) daily review by the
Branch Office Manager, or a delegate, of each stockbrokers’ trades, and (3) monthly review by the
Branch Office Manager, or a delegate, of the activity in selected customer accounts. Furthermore,
MSSB’s compliance department continually reviews customer accounts to detect excessive trading
and/or other significant activity. MSSB fully complied with all rules and industry practice in its
handling of Claimant’s accounts. As such, this claim should also be dismissed in its entirety.
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Public Investors Arbitration Bar Association

September 3, 2010

VIA E-MAIL To: rule-comments(@sec.gov

Ms. Elizabeth M. Murphy, Secretary
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re: Release No. 34-62577; 1A-3058; File No. 4-606
Study Regarding Obligations of Brokers, Dealers, and Investment
Advisors

Dear Ms. Murphy:

On behalf of the Public Investors Bar Association (“PIABA”), I thank the
Commission for this opportunity to comment on the above-referenced study
regarding the standards of care for brokers, dealers and investment advisors when
providing personalized investment advice and recommendations about securities
to retail investors. PIABA is a national, not-for-profit bar association comprised
of more than 460 attorneys, including law school professors and former
regulators, who devote a significant portion of their practice to the representation
of public investors in securities arbitrations. Accordingly, our members and their
clients have a strong interest in the current standards and any action the
Commission may take with regard to the standards referenced above.

PIABA recommends that the Commission create a uniform standard with
regard to brokers, dealers and investment advisors when providing personalized
investment advice and recommendations about securities to retail investors. Such
standard should encompass the broad fiduciary duty that currently applies to
investment advisors. Today, brokers' and investment advisors are regulated under
two different regulatory schemes with different standards of conduct.
Notwithstanding this distinction, the services each offers are marketed in a way
that makes them indistinguishable to investors. To complicate matters further,
brokers often use titles that contain the word “advisor”, leaving customers with no
clear guidance on what rules apply to the accounts they hold. This confusion is
clearly set forth in the Treasury Department’s report entitled “Financial
Regulatory Reform - A New Foundation: Rebuilding Financial Supervision and
Regulation™:

' As used herein, the term broker includes dealers as well.
2 hup://www financialstability.gov/docs/regs/FinalReport_web.pdf (June 17, 2009)

Public Investors Arbitration Bar Association
2415 A Wilcox Drive Norman, OK 73069 Phone: (405) 360-8776 Fax: (405) 360-2063
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Retail investors are often confused about the differences between investment
advisers and broker-dealers. Meanwhile, the distinction is no longer meaningful
between a disinterested investment advisor and a broker who acts as an agent for
an investor; the current laws and regulations are based on antiquated distinctions
between the two types of financial professionals that date back to the early 20th
century. Brokers are allowed to give “incidental advice” in the course of their
business, and yet retail investors rely on a trusted relationship that is often not
matched by the legal responsibility of the securities broker. In general, a broker-
dealer’s relationship with a customer is not legally a fiduciary relationship, while
an investment adviser is legally its customer’s fiduciary.

From the vantage point of the retail customer, however, an investment adviser and
a broker-dealer providing “incidental advice” appear in all respects identical. In
the retail context, the legal distinction between the two is no longer meaningful.
Retail customers repose the same degree of trust in their brokers as they do in
investment advisers, but the legal responsibilities of the intermediaries may not be
the same

Case law has consistently held that the Investment Advisors Act of 1940 (IAA)® has
established a “federal fiduciary standard to govern the conduct of investment advisers, broadly
defined, see Transamerica Mortgage Advisors v. Lewis, 444 U.S. 11, 17, 100 S.Ct. 242, 62
L.Ed.2d 146 (1979).”* Therefore, if an account is being handled pursuant to the IAA, the adviser
has a fiduciary duty to the customer. The IAA specifically exempts brokers who provide
investment advice, so long as the advice is solely incidental to the brokerage services, and the
broker does not receive special compensation for the advice.’

When it comes to the standard applicable to brokers, the answer is not as clear cut. There
is no federal fiduciary standard that applies to brokers. Under the current regulatory structure,
whether or not a fiduciary duty applies is dependent on state law, and as such, customers located
in different states are owed different duties.

Courts have routinely held that when an account is discretionary, the broker has a
fiduciary duty to the client. In Leib v. Merrill, Lynch, Pierce, Fenner & Smith", the court
specifically set forth the duties a broker owed the customer when the account was a discretionary
account:

Such a broker, while not needing prior authorization for each transaction, must (1)
manage the account in a manner directly comporting with the needs and
objectives of the customer as stated in the authorization papers or as apparent
from the customer's investment and trading history, Rolf v. Blyth Eastman Dillon
& Co., Inc., 570 F.2d 38 (2d Cir. 1978); (2) keep informed regarding the changes

315 U.S.C. §80b-1 et seq.

4 Financial Planning Ass’'n v. Securities and Exchange Commission, 482 F.3d 481, 490 (D.C.
2007).

515 U.S.C. §80b-2(a)(11)

6461 F.Supp. 951, 953 (E.D.Mich.1978) °
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in the market which affect his customer's interest and act responsively to protect
those interests (see in this regard, Robinson v. Merrill Lynch, supra) ; (3) keep his
customer informed as to each completed transaction; and (5) explain forthrightly
the practical impact and potential risks of the course of dealing in which the
broker is engaged, Stevens v. Abbott, Proctor and Paine, 288 F.Supp. 836
(E.D.Va.1968).

However, when the account is not discretionary, the standards of duty owed by a broker
to a customer vary widely from state to state. Certain states recognize a fiduciary duty in every
broker — customer relationship. See Duffy v. Cavalier, 215 Cal.App.3d, 1517, 1530 (1989).
Other states vary in terms of when the broker — customer relationship is a fiduciary one. In
Marchese v. Nelson’, the court laid out the ways various courts have addressed this issue:

[Iln Leib, the court indicated that in a nondiscretionary account, the “broker is
bound to act in the customer's interest when transacting business for the account;
however, all duties to the customer cease when the transaction is closed.” Leib,
461 F.Supp. at 952-53. Notwithstanding this apparently limited duty, the Leib
court identified six duties associated with nondiscretionary accounts: (1) the duty
to recommend stock only after becoming informed about the stock; (2) the duty to
promptly carry out the customer's orders; (3) the duty to inform the customer of
the risks involved in a transaction; (4) the duty to refrain from self-dealing; (5) the
duty not to misrepresent any fact material to a transaction; and (6) the duty to
transact business only after prior authorization from the customer. Id. at 953.

The Hotmar [v. Listrom & Co., 808 F.2d 1384, 1386 (10th Cir.1987)] court, in
finding no fiduciary relationship, analyzed whether the broker agreed to manage
or otherwise control the account, or rather, whether he merely rendered advice. Id.
at 1387. Finding no agreement by the broker to monitor his clients'
nondiscretionary accounts, the court found no fiduciary relationship. Id.

[Tlhe Baker [v. Wheat First Sec., 643 F.Supp. 1420, 1429 (S.D.W.Va.1986)]
court found a fiduciary relationship where the broker exerted “de facto control”
over the account. Baker, 643 F.Supp. at 1429. To the Baker court, such de facto
control existed when “‘the client routinely follows the recommendations of the
broker.” ” Id. (quoting Mihara v. Dean Witter & Co., 619 F.2d 814, 821 (9th
Cir.1980)).

Finally, other courts assume the existence of a fiduciary relationship even if the
account is [non]discretionary [sic], and then analyze the facts to determine the
scope of the duty and whether the broker breached the duty. See, e.g., Romano v.
Merrill, Lynch, Pierce, Fenner & Smith, 834 F.2d 523, 530 (5th Cir.1987)
(interpreting federal securities law). Applying this analysis, the Romano court
found no breach where the customer, an alert and vigilant businessman, controlled
his nondiscretionary account and made all decisions regarding activity in the
account. Id. (citations omitted).

7809 F.Supp. 880, 893 (D. Utah 1993)
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In Leib, the court recognized that apart from discretionary and non-discretionary
accounts, there exists a hybrid-type account. “Such an account is one in which the broker has
usurped actual control over a technically non-discretionary account. In such cases, the courts
have held that the broker owes his customer the same fiduciary duties as he would have had the
account been discretionary from the moment of its creation.”®

In addition to the discretionary-nondiscretionary nature of the account, the type of fees a
customer pays is also relevant in determining whether or not a fiduciary duty exists. As
mentioned above, the IAA specifically exempts brokers who provide investment advice, so long
as the advice is solely incidental to the brokerage services, and the broker does not receive
special compensation for the advice. In 1999, the Commission expressed concern that the
various fee structures that brokerage firms had begun to offer would make firms subject to the
IAA.? The Commission recognized that the nature of the services offered to the customer often
did not vary depending on the type of account, but rather it was only the broker’s compensation
that varied. In light of this view, the Commission took the position that it did not believe that
Congress intended these accounts to be covered by the JAA.'® However, in 2007, the Court of
Appeals for the D.C. Circuit struck down the rule, holding that the Commission did not have
authority to broaden the exception set forth in the IAA."" Hence, brokers who offer fee-based
accounts are deemed to receive special compensation under the IAA and are required to be
registered as investment advisers and as such, are subject to the fiduciary obligations of the IAA.

The duties owed by the individual a customer is doing business with will vary widely
depending on the individual’s title, compensation structure, and the state in which the individual
is located. Customers are left with differing degrees of protection. Because the services offered
are so similar, customers should be afforded the same level of protection, regardless of whether
they are dealing with a broker or an investment advisor. This may be done by either eliminating
the broker exclusion contained within the IAA, or by adding language to the Securities Exchange
Act of 1934 which mirrors that contained in the IAA. We believe the latter would alleviate any
burden on brokers to additionally register as investment advisors. We would be supportive of
any effort by the Commission to create high, uniform standards for investment professionals,
regardless of the capacity in which they interact with customers.

If a uniform fiduciary standard is to be adopted, it must be a true fiduciary standard. A
standard which is denominated “fiduciary” is not truly such, unless it has the historical hallmarks
of fiduciary status. These include: (a) the duty of loyalty; (b) the duty to make full disclosure;
(c) the duty to carry out the client’s instructions faithfully; (d) the duty to act in the highest good
faith; and (e) the duty to place the client’s interest before the fiduciary’s own interest. While a

8461 F.Supp. at 954
? S.E.C. Notice of Proposed Rulemaking, 64 Fed. Reg. 61,228 (Nov. 10, 1999). The
Commission adopted final rule 202(a)(11)-1 under the IAA on April 15, 2005. See, S.E.C. Rel.
No. 34-51523, available at http://www.sec.gov/rules/final/34-51523.pdf. However, the
Commission did not take any actions against firms which offered fee-based accounts between the
ilgsuance of the proposed rule in 1999 and the adoption of the final rule in 2005.

Id
" Financial Planning Ass 'n v. Securities and Exchange Commission, 482 F.3d 481 (D.C. 2007)
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uniform fiduciary standard is a good idea, it must not be a watered-down standard masquerading
as a fiduciary standard.

Finally, we urge the Commission to consider creating a private right of action to pursue a
breach of a federal fiduciary duty. Presently, only a limited private remedy is recognized
pursuant to the IAA.!2 In order for a federal fiduciary duty to be meaningful, it is essential that
aggrieved customers be permitted to pursue legal remedies for a violation of that duty.
Additionally, the federal fiduciary duty should represent the minimum standard to which brokers
must adhere. To the extent that individual states wish to impose higher standards on brokers, it
is important that states retain that right. It should be explicit that any federal fiduciary duty does
not preempt any existing or forthcoming state fiduciary duty.

We thank the commission for the opportunity to share our views on this topic. To the
extent the Commission has any questions or would like any further information, please do not
hesitate to contact me.

Respectfully submitted,

PUBLIC INVESTORS ARBITRATION
BAR ASSOCIATION

/s/
Scott R. Shewan
President

Mr. Shewan’s Contact Information:

Scott R. Shewan

Pape & Shewan, LLP

642 Pollasky Avenue

Suite 200

Clovis, California 93612
Telephone: (559) 299-4341
Facsimile: (559) 299-0920

2 Tvansamerica Mortg. Advisors, Inc. (TAMA) v. Lewis, 444 U.S. 11,24, 100 S.Ct. 242, 349
(1979) (“For the reasons stated in this opinion, we hold that there exists a limited private remedy
under the Investment Advisers Act of 1940 to void an investment advisers contract, but that the
Act confers no other private causes of action, legal or equitable.”)
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