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We also do not agree with some of the criticisms placed on Rule 611 as noted in the SEC Rule 

611 Memo. Significantly, we do not agree that the trade through rule alone has harmed institutional 

investors that need to trade in large size by forcing them to access small-sized quotations and thereby 

signal their trading intentions to short-term proprietary traders. The confidentiality of information 

regarding orders is arguably the most significant consideration for funds when trading. Any premature 

or improper disclosure of this information can lead to frontrunning of a fund's trades, adversely 

impacting the price of the stock that the fund is buying or selling. We believe, however, that a number 

of market structure developments since Rule 611 's adoption, such as advancements in the use of 

algorithms, more efficient order routing technology, and the proliferation of trading venues have 

contributed to institutional investors accessing small-sized quotes. Placing the blame on the trade 

through rule alone would be unfair. 

While we continue to support a trade through rule, given the significant changes to the 

structure of the equity markets since the rule was adopted, we do believe that certain modifications may 

be warranted or, at the very least, worthy of examination. For example, some have suggested that 

current practices have reduced the need for regulatory protections of smaller venues under the trade 

through rule. Specifically, proposals have been set forth to revise Regulation NMS so that, until an 

exchange or other currently-protected market center achieves a certain market share (e.g., greater than 

one percent share of CADY in any rolling three-month period), they should no longer be protected 

under the trade-through rule.4 ICI would support linking protected quotation status to a certain 

volume threshold. 

II. Addressing Conflicts oflnterest in the Markets- Liquidity Rebates and Access Fees 

The issues surrounding Rule 611 cannot be viewed in a vacuum. As the SEC and the Advisory 

Committee examine the issues surrounding Rule 611, we believe it is important not to overlook a 

number of other related market structure issues that impact investor trading that are equally, if not 

more, important as addressing the trade through rule. Specifically, any changes to the trade through 

rule must be looked at in the context of conflicts of interest that exist in the markets when orders are 

routed, particularly those surrounding liquidity rebates and access fees. 

The SEC recognized the linkage between order routing and liquidity rebates and access fees 

when it proposed Regulation NMS and considered a variety of proposals to address these issues. 

Ultimately, the SEC limited access fees such that they could not be more than a de minimis amount.5 

While Regulation NMS capped access fees, it did not eliminate or limit liquidity rebates. If anything, 

4 See, e.g., HATS Global Markets, Petition for SEC: Rule-Making, dated January 21, 2015. 

5 In particular, Rule 610 of Regulation NMS limits the fees that can be charged for access to quotations to $0.003 per share 

(or 0.3 percent of the quotation price per share for quotations less than $1.00 ). 
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the practice of providing liquidity rebates has become more pronounced since the adoption of 

Regulation NMS. 

ICI believes that to adequately address some of the concerns surrounding the impact of the 

trade through rule, such as market fragmentation, the lack of order flow to the "lit" markets, and 

reduced average trade size, the SEC would be well served to promptly address issues surrounding 

liquidity rebates and access fees. If the current incentives for making routing decisions based on the 

availability and amount ofliquidity rebates offered, and access fees charged, by trading venues are 

reduced or eliminated, we believe a number ofbenefits to the markets would be brought to bear. For 

example, the distortions in order routing decisions and execution strategy based on capturing rebates or 

the avoidance of access fees would be reduced. In addition, fragmentation may decrease as there would 

be less incentive for certain "dark" venues to exist if rebate capture or access fee avoidance is addressed. 

In turn, less fragmentation may result in more order flow to the "lit" markets. 

ICI previously recommended that the SEC institute a pilot program to generate data in the area 

of liquidity rebates. We firmly believe that more must be learned about the effects of this practice on 

investors and the markets. We therefore continue to recommend that the SEC work with market 

participants to establish a pilot program where a certain set of securities would be prohibited from 

being subject to liquidity rebates. In this manner, the SEC can examine the data generated about 

liquidity rebate practices and determine whether rule making is necessary to address concerns in this 

area. We also would support a corresponding examination of, and reduction in, access fees. 

III. Locked and Crossed Markets 

We understand that in the context of examining Regulation NMS, some have suggested that 

rules prohibiting locked and crossed markets should be eliminated. At this time, ICI continues to 

support rules that reduce the incidence oflocked and crossed markets. We believe locked and crossed 

markets can have a negative impact on the securities markets and can be a sign of an inefficient market 

structure. In addition, locked and crossed markets may create confusion for investors, as the true 

trading interest in a stock is unclear under such circumstances. 

We also believe many incidences oflocked and crossed markets can be attributed to the 

proliferation of access fees and liquidity rebates. If the SEC were to address the issues surrounding 

access fees and rebates, as discussed above, we believe many of the issues relating to locked and crossed 

markets would be eliminated, and an elimination of the prohibition on locked and crossed markets can 

be revisited. 
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* * * * * 

If you have any questions on our comment letter, please feel free to contact me directly at  

 or at :. 

Sincerely, 

/s/ Ari Burstein 

Ari Burstein 

Associate General Counsel 

cc: The Honorable Mary Jo White, Chair 

The Honorable Daniel M. Gallagher, Commissioner 

The Honorable Luis A. Aguilar, Commissioner 

The Honorable KaraM. Stein, Commissioner 

The Honorable MichaelS. Piwowar, Commissioner 

Stephen Luparello, Director, Division ofT rading and Markets 

Gary Goldsholle, Deputy Director, Division ofT rading and Markets 
David Shillman, Associate Director, Division of Trading & Markets 




