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SUMMARY

This initial decision finds that Blue Ocean Portfolios, LLC (BOP), and James A.
Winkelmann, Sr., willfully violated Securities Act of 1933 Section 17(a), Securities Exchange
Act of 1934 Section 10(b) and Rule 10b-5, and Investment Advisers Act of 1940 Sections 206(1)
and 206(2), and that Winkelmann caused BOP’s violations and willfully aided and abetted
BOP’s violations of Securities Act Section 17(a)(1), Exchange Act Section 10(b) and Rule 10b-
5, and Advisers Act Section 206(1). This initial decision also finds that BOP willfully violated
and Winkelmann caused BOP’s violation of Advisers Act Section 206(4) and Rules 206(4)-2 and
206(4)-7, and that BOP and Winkelmann willfully violated Advisers Act Section 207.

| impose the following sanctions as to Winkelmann: an industry bar, a cease-and-desist
order, disgorgement of $415,000 plus prejudgment interest, and civil penalties of $187,500. |
also impose a cease-and-desist order as to BOP.
I INTRODUCTION

A. Procedural Background

The Securities and Exchange Commission issued an order instituting proceedings (OIP)
on May 19, 2016, pursuant to Section 8A of Securities Act; Section 21C of the Exchange Act;
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Sections 203(e), 203(f), and 203(k) of the Advisers Act; and Section 9(b) of the Investment
Company Act of 1940, against Respondents Winkelmann and BOP. A hearing was held in St.
Louis, Missouri, on October 4-7 and 13-14, 2016. The admitted exhibits are listed in the revised
record index issued by the Secretary of the Commission on January 27, 2017. Post-hearing
briefing is complete.!

B. Summary of Allegations

In summary, the OIP alleges that Respondents made fraudulent misrepresentations and
omissions and breached their fiduciary duty in the course of their offerings of securities of BOP.
OIP at 2. Winkelmann is the principal, chief executive officer, chief compliance officer, and
manager of BOP as well as the manager of the limited liability company that owns 100% of
BOP. 1d. BOP has been registered with the Commission as an investment adviser from April 7,
2011, to June 28, 2012, and from April 18, 2013, to the present. Id. Respondents offered and
sold BOP securities, or royalty units, primarily to BOP’s advisory clients, raising $1.4 million
from twenty-four investors, nineteen of whom were BOP advisory clients. 1d. at 2-3. The
royalty units offered investors a right to a percentage of BOP’s cash receipts until BOP had
repaid a specified amount ranging from 2.25 to 3.0 times the original investment amount. Id. at
3. The offering memoranda represented that the primary use of investor proceeds would be to
increase BOP’s advertising budget and expand its advertising reach. Id.

The OIP alleges that in the course of four offerings, Respondents made the following
material misstatements and omissions in offering documents and to advisory clients: (1)
overstated BOP’s success in converting advertising spending into new revenue for BOP; (2)
failed to disclose and explain the inherent conflicts of these offerings and stated that
Winkelmann’s and the investors’ interests were aligned; (3) failed to disclose sanctions imposed
by the Missouri Division of Securities on one of Winkelmann’s business associates, whose radio
show BOP had engaged and touted in offering materials as the focus of its advertising campaign;
(4) failed to disclose that BOP could, and did, pay significant sums of money (“management
fees”) to three entities owned and controlled by Winkelmann; (5) failed to disclose that
Winkelmann repeatedly chose to pay his investors the minimum returns possible while
increasing his own compensation; and (6) misstated amounts BOP royalty holders had been
repaid and amounts BOP had raised in its third royalty unit offering. OIP at 2-5; More Definite
Statement. The OIP additionally alleges that through their conduct during these offerings,
Respondents breached the fiduciary duty they owed to their advisory clients who they had

! Citations to the hearing transcript are noted as “Tr. _.” Citations to the parties stipulated facts
are noted as “FOF __.” See James A. Winkelmann, Sr., Admin. Proc. Rulings Release No. 4350,
2016 SEC LEXIS 4242 (Nov. 15, 2016). Citations to the Division’s exhibits and Respondents’
exhibits are noted as “DX _ ” and “RX _ ,” respectively. Citations to the Division’s post-
hearing filings are noted as “Div. Br.” and “Div. Reply.” Citations to Respondents’ post-hearing
filings are noted as “Resp. Br.” and “Resp. Reply.” Citations to the parties’ proposed findings of
fact and conclusions of law and their responses to proposed findings of fact and conclusions of
law are similarly noted. Citations to a document’s Bates number omit the alphabetical prefix
(e.g. “BO”) and any preceding zeros.



offered and sold the royalty units and did not comply with the Advisers Act custody, compliance,
and reporting provisions. OIP at 2, 5-7.

As a result of this alleged misconduct, the OIP alleges that: (1) Respondents willfully
violated Securities Act Section 17(a)(1), Exchange Act Section 10(b) and Rule 10b-5, and
Advisers Act Section 206(1), and Winkelmann caused and willfully aided and abetted BOP’s
violations; (2) Respondents willfully violated Securities Act Sections 17(a)(2) and 17(a)(3) and
Advisers Act Sections 206(2), and Winkelmann caused BOP’s violations; (3) BOP willfully
violated Advisers Act Section 206(4) and Rules 206(4)-2 and 206(4)-7, and Winkelmann caused
BOP’s violations; and (4) Respondents willfully violated Advisers Act Section 207. OIP at 7-8.

Respondents deny these allegations of wrongdoing. See Answer; Response to More
Definite Statement. They state that they retained “experienced outside legal counsel which
specializes in advising clients in all aspects of securities, regulatory, and compliance issues” to
author and create the royalty unit offering documents. Answer at 2. Respondents assert eleven
affirmative defenses, including reliance on advice of counsel. 1d. at 11.

1. FINDINGS OF FACT

| base the following findings of fact and conclusions on the entire record and the
demeanor of the witnesses who testified at the hearing, applying preponderance of the evidence
as the standard of proof. See Steadman v. SEC, 450 U.S. 91, 100-04 (1981). All arguments and
proposed findings and conclusions that are inconsistent with this decision are rejected.

A. Respondents
1. James A. Winkelmann, Sr.

Winkelmann is the current CEO, chief compliance officer (CCO), and manager of BOP.
Tr. 423, 437. Winkelmann has worked in the securities industry since 1981. FOF 17. Before
forming BOP, Winkelmann owned a brokerage firm from 1987 through 2008 and an investment
advisory firm from 1988 until 2010. FOF 19. Winkelmann also operated an insurance agency
called Longrow Insurance Agency, Inc., and an automatic teller machine company called Blue
Ocean ATM, LLC. FOF 30. Winkelmann has passed FINRA exams Series 4, 7, 24, 63, and 66.
FOF 23.

Winkelmann has extensive experience in financial services sales, management,
administration, compliance, and regulatory relations. FOF 18. He has served as the chairman of
the Missouri Securities Industry Association, the treasurer of a publicly traded mutual fund, and
an expert consultant on securities disputes involving sales practices and disclosures. FOF 20-22.

In June 2010, following a personal health scare involving a cancer diagnosis and at the
advice of his estate planning attorney, Winkelmann formed a family partnership called 23 Glen
Abbey Partners, LLC, to own BOP. FOF 31. Winkelmann’s wife and children owned Glen
Abbey and Winkelmann managed it. Id. Winkelmann conveyed his interest in BOP to Glen
Abbey in the first quarter of 2011, effective as of January 1, 2010. FOF 42.



In addition to his securities businesses, Winkelmann was the manager of his son’s parody
clothing company; in 2010, that company, along with Winkelmann and his son, were sued by
The North Face Company for trademark infringement. Tr. 1440-41. As part of that lawsuit,
Winkelmann and his son agreed to a consent injunction. Tr. 1443; DX 205 at 1. In 2012, the
North Face alleged that Winkelmann and his son were in violation of the consent injunction
based on another parody product. Tr. 1443-44. Neither Winkelmann nor his son contested this
allegation because Winkelmann was fighting cancer and his son was busy with college. Tr.
1444-45. As a result, the court issued an order finding Winkelmann and his son in contempt for
violating the consent injunction. DX 205.

2. Blue Ocean Portfolios, LLC

BOP is an investment advisory firm formed in August 2009. FOF 2, 32. It was founded
by Winkelmann and Bryan Binkholder, with each owning 50% of the firm. FOF 32; Tr. 412-13.
At all times, Winkelmann has been BOP’s CEO, manager, and CCO and had ultimate decision-
making authority. FOF 34-35. According to Winkelmann, “the buck stopped” with him. Tr.
437.

In the first quarter of 2010, BOP began entering into advisory agreements with its first
clients. FOF 38. Prior to forming BOP, both Winkelmann and Binkholder had advisory clients
at the separate advisory firms they each owned and operated. FOF 39. When BOP was formed,
all of Winkelmann’s and some of Binkholder’s legacy clients became BOP clients. Id.

BOP was initially registered with the State of Missouri, but, in April 2011, as a result of
an increase in its assets under management (AUM), it became registered with the Commission.
FOF 2. From June 2012 to April 2013, BOP returned to being registered with Missouri, before
again becoming Commission-registered in April 2013. Id.

BOP provides its advisory clients with portfolio allocation services and charges clients an
advisory fee, based on a percentage of a client’s assets under BOP’s management. FOF 3; RX 1
at 7-8. lIts clients are a mix of individuals and small-to-midsize institutional clients. RX 1 at 5.
BOP’s investment approach focuses on portfolio allocation, choosing investments in low-cost
index funds rather than individual stocks and bonds. Tr. 1242.

B. Other Related Parties
1. Don Weir

From 1986 to 2008, Don Weir and Winkelmann were each 50% shareholders in the
financial services firm Winkelmann owned and managed. FOF 25. In September 2008,
Winkelmann learned that Weir had apparently misappropriated millions of dollars’ worth of gold
coins and bullion from Weir’s advisory clients. FOF 26. After Weir’s crimes came to light,
Winkelmann closed the brokerage firm that he and Weir had owned and operated, but continued
to operate his investment advisory firm, Longrow Insurance Agency, and Blue Ocean ATM.
FOF 29-30.



Weir was criminally charged, pled guilty to mail fraud, and was sentenced to seventy-
eight months’ imprisonment in United States v. Weir, No. 4:09-cr-149 (E.D. Mo. Sept. 30, 2009).
FOF 27. Winkelmann was never charged in connection with Weir’s scheme. FOF 28.

2. Bryan Binkholder

In April 2009, Winkelmann heard Binkholder’s Financial Coach radio show and then
reached out to him. FOF 32. By August 2009, Winkelmann and Binkholder decided to go into
business and formed BOP. Id. In addition to co-owning BOP, Binkholder was initially a BOP
advisory representative. FOF 33.

In January 2010, BOP began sponsoring the Financial Coach radio show. FOF 40. Later
in 2010, Winkelmann learned that Binkholder was being investigated by Missouri securities
regulators. FOF 41. When Winkelmann learned this, he told Binkholder that until the end of the
investigation, Binkholder needed to rescind his membership in BOP, no longer talk to clients,
and no longer “have anything to do with” BOP. Id. Despite this admonishment, Winkelmann
allowed Binkholder to stay involved with BOP during 2010-2011. Tr. 415-16. Winkelmann and
Binkholder continued to share office space and employees, and Binkholder remained as an
owner and advisory representative of BOP until March 2011, when Winkelmann removed
Binkholder. Tr. 416-17; RX 4 at 16; FOF 42. At this point, 23 Glen Abbey owned 100% of
BOP. FOF 42. Once Binkholder stopped being a BOP advisory representative, Winkelmann
took responsibility for Binkholder’s legacy clients that had become BOP clients. FOF 43.

On February 1, 2011, BOP and Binkholder entered into a “Solicitor’s Agreement,” which
required Binkholder to use his “best efforts” to solicit and refer clients to BOP. DX 456 at 1.
The agreement provided that Binkholder’s “primary role” was to “introduce and assist each
Solicited Client in establishing a relationship with [BOP] which will include introducing
prospective clients and providing information about [BOP].” Id. The agreement additionally
noted that under a separate marketing and sponsorship agreement, Binkholder “is compensated
for being a paid spokesman of” BOP. Id. at 2.

On March 23, 2011, BOP entered into an exclusive marketing agreement with Binkholder
as a vehicle for paying Binkholder and driving prospective advisory clients to BOP. FOF 47;
DX 5. Under that agreement, BOP agreed to sponsor the production of, and reimburse
Binkholder’s expenses relating to, Binkholder’s websites, social media sites, radio shows,
television shows, and book publications. DX 5 at 2. Additionally, BOP agreed to pay
Binkholder monthly compensation at least equal to the compensation Winkelmann received from
BOP. Id. BOP also agreed to purchase at least $2 million in life insurance on Binkholder’s life,
and allow Binkholder to choose a beneficiary for half of the policy’s value. Id.

The marketing agreement obligated Binkholder to: (a) “prominently and exclusively
display and promote Blue Ocean services on all its web based, radio and television shows,
productions and social media sites”; and (b) “exclusively enable Blue Ocean to generate leads
from [Binkholder’s] websites, social media sites, radio shows, television shows, speaking
engagements and book publications.” DX 5 at 2. Binkholder’s radio show generated “a lot” of



leads per week for BOP; during the investigation, Winkelmann testified that it generated seventy
to one hundred leads per week. Tr. 425-27.

In late December 2011, Winkelmann learned that the Missouri Division of Securities
barred Binkholder from acting as an investment adviser. FOF 56. Winkelmann first saw the bar
order on December 27 or 28, 2011. Id. The bar order found that “Binkholder offered and sold
promissory notes in entities under the ownership and/or control of Binkholder (‘Binkholder
Entities’) to Binkholder’s investment advisory clients.” DX 84 at 3. The order additionally
found that “Binkholder did not disclose to investors . . . the potential conflict of interest that
could affect the advisory relationship between Binkholder and the investors.” Id.

On February 29 and March 1, 2012, BOP and Binkholder signed an amended exclusive
marketing agreement, which was effective as of February 28, 2012. DX 106. BOP agreed to
continue sponsoring Binkholder’s shows and Binkholder agreed to continue to promote and
generate leads for BOP. Id. at 2. BOP also agreed to pay Binkholder at least $7,000 per month,
in addition to reimbursing Binkholder for expenses associated with his shows. Id.

On November 16, 2012, Winkelmann first learned of the federal criminal investigation
into Binkholder when one of his clients emailed Winkelmann a copy of a grand jury subpoena
the client had received. FOF 57. Winkelmann immediately suspended payments to Binkholder
from BOP under the exclusive marketing agreement and severed BOP’s joint dealings with
Binkholder. FOF 58.

In 2015, Binkholder pled guilty to four counts of wire fraud and was sentenced to 108
months’ imprisonment in United States v. Binkholder, No. 4:14-cr-247 (E.D. Mo. May 15,
2015), aff’d in part and rev'd in part, 832 F.3d 923 (8th Cir. 2016). FOF 58.

3. Greensfelder Hemker & Gale, P.C., and Michael Morgan

Greensfelder Hemker & Gale, P.C. (Greensfelder), is a law firm located in St. Louis,
Missouri. FOF 51. Michael Morgan was an experienced attorney who specialized in securities
law and regulatory compliance. Id. Winkelmann engaged Morgan and Greensfelder in
anticipation of the royalty unit offerings and to provide compliance advice to BOP in connection
with certain day-to-day operations, including advice regarding the content of certain of BOP’s
Forms ADV. FOF 51-52.

C. Royalty Unit Offerings

Winkelmann “constantly” monitored BOP’s revenues and expenses. Tr. 439. In 2010,
BOP generated $120,451.74 in advisory fees, incurred expenses of more than $198,000, and
ended 2010 with an annual net loss of more than $36,000. FOF 44. As of December 31, 2010,
BOP had $163.50 in its bank account, $3,263.50 in total assets, and $43,654 in total liabilities.
FOF 45. At the ends of the month in January, February, and March 2011, BOP had in its bank
account $17,103.63, $8,806.54, and $239.16, respectively. FOF 46.



After consulting with outside counsel, Winkelmann decided to offer royalty units in BOP
because he had been unsuccessful at obtaining a loan from the bank; Winkelmann wanted to
expand BOP’s advertising efforts and increase its AUM. Tr. 439-40, 445-46. In order for BOP
to implement its desired business plan to expand the business, the royalty unit offering was
“critical” to fund the effort. Tr. 446-47. Overall, BOP issued four rounds of royalty unit
investments. See RX 1-4.

Through the royalty unit offerings, BOP intended to increase its advertising presence and
spread its core message of low-fee, allocation-focused investing. RX 1 at 8-9; RX 2 at 10-12;
RX 3 at 7-9; RX 4 at 8-9; Tr. 1242-43. BOP’s advertising strategy was to selectively advertise
by pursuing sources that were successful at bringing in new clients and eliminating sources that
were unsuccessful or minimally successful. Tr. 861, 1252, 1298-99. BOP tracked the success of
each advertisement, and advertisements that generated sufficient revenue were pursued and those
that did not generate revenue were cut. Tr. 463-64, 861-63, 1292, 1317.

The structure of each of the four royalty unit offerings was essentially the same:
investors contributed capital to BOP in exchange for the right to receive a certain minimum
percentage of its cash receipts. FOF 7, 9, 11, 13. Additionally, the first round royalty unit
entitled investors to a warrant providing an option to purchase 1% of BOP for $100,000, while
none of the other royalty unit offerings included a warrant. Id.

The percentage of cash receipts to which the royalty unit holder was entitled depended on
the offering and ranged from 0.05% to 0.25% per royalty unit. RX 1 at 10; RX 2 at 15; RX 3 at
13; RX 4 at 13; Tr. 1259-60. Because investors were paid based on cash receipts, they received
their regular percentage payment regardless of whether BOP was profitable that same period,;
payments were paid before expenses. Tr. 188-89, 277, 300, 1274-75. Investors were entitled to
receive their percentage payment until their principal had been repaid at the stated multiple (2.25
to 3 times the principal, depending on the offering). RX 1 at 10; RX 2 at 15-16; RX 3 at 13; RX
4 at 13.

None of the offering memoranda imposed an obligation on BOP to repay the royalty unit
holders within a specific time period. DX 124 at BOP 9378; RX 1 at 98; RX 3 at 132; RX 4 at
146. Instead, the subscription agreement warned that the royalty “may never be paid in full by
the Company and the Royalty is not required to be paid in full before any scheduled date.” DX
124 at BOP 9378; RX 1 at 98; RX 3 at 132; RX 4 at 146. The second, third, and fourth offering
memoranda disclosed that investors should initially expect to receive the minimum percentage of
cash receipts required by each royalty unit and that “larger and larger portions of the cash
receipts” would be used to pay back the royalty unit holders once “recurring, sustainable
profitability is achieved.” RX 3 at 4, 14; RX 4 at 4, 14; accord RX 2 at 6, 16. They also stated
that once BOP achieved profitability, the plan was to pay at least 50% of the profits until
payback was achieved. RX 2 at 16; RX 3 at 14; RX 4 at 14. The third and fourth memoranda
predicted that investors could expect to receive the bulk of their return in years three through
five. RX 3 at 14; RX 4 at 14.

The first offering memorandum stated that “[u]nder the planned expenses and advertising
assumptions,” BOP would be “cash flow positive at approximately $150 million in AUM,”



which it hoped to achieve within twenty-four months. RX 1 at 13. The $150 million in AUM
figure was revised down to $124 million in AUM for the second, third, and fourth offering
memoranda with the same timeline of twenty-four months. RX 2 at 18; RX 3 at 16; RX 4 at 16.

The offering memoranda described the revenue from AUM as “recurring and valuable.”
RX 1at5; RX 2at5; RX 3at3; RX4at3. BOP’s client acquisition cost, or efficacy of the
money spent on advertising, was a key business driver.? RX 1 at9, 11; RX 2 at 5, 13, 16; RX 3
at 3, 11, 13-14; RX 4 at 3-4, 11, 13. According to the second, third, and fourth offering
memoranda, “[tlhe key indicator on the advertising efficacy is to determine how much
advertising is needed to generate one additional dollar in new recurring revenue,” which the
memoranda described as the advertising conversion (or yield) factor. RX 2 at5; RX 3 at 3; RX 4
at 4.

The offering memoranda explained that high advertising yield factors and low advertising
budgets would reduce investor returns and lengthen the payback period while low yield factors
and higher advertising spends would increase investor returns and shorten the payback period.
RX 2 at 16; RX 3 at 14; RX 4 at 14; see RX 1 at 12 (“[T]he rate of return will also depend on the
conversion rate of the advertising budget . . . .”). In the first offering memorandum, BOP hoped
to keep the ratio lower than 0.40, while that figure rose to 0.80 in later memoranda. RX 1 at 13;
RX 2 at 17; RX 3 at 15; see RX 4 at 15 (noting that the key business driver will be the ability to
keep the factor “low”). In the long term, BOP wanted to eventually achieve and maintain a
factor of 0.50. RX 2 at5; RX 3 at 3; RX 4 at 4.

The four offering memoranda disclosed that since its inception in August 2009, BOP had
been financed by Winkelmann’s personal and family capital. RX 1 at 10; RX 2 at 15; RX 3 at
12; RX 4 at 12. The first three offering memoranda also mentioned that BOP had been financed
by Binkholder as well, while the fourth offering memorandum omitted reference to Binkholder’s
financing. RX 1at 10; RX 2 at 15; RX 3 at 12; RX 4 at 12.

One of the key risks disclosed by the offering memoranda was “running out of capital
before the cash flows turn positive.” RX 1 at 13; RX 2 at 18; RX 3 at 16; RX 4 at 16. The
memoranda warned that an unforeseen event could slow down or prevent the cash flow from
turning positive, which would result in lower returns for investors, lower bonus payments for the
employees, and a delay in any potential distributions to the owners. RX 1 at 13; RX 2 at 18; RX
3at16; RX 4 at 16.

The four offering memoranda warned that if too few royalty units were issued, BOP
could run out of cash, resulting in a decreased advertising budget and thus a lower return for
investors. RX 1 at 10; RX 2 at 16; RX 3 at 13; RX 4 at 13. However, the second, third, and
fourth offering memoranda recognized also that the fewer number of units issued, the better for
BOP’s owners and employees because “[t]he fewer dollars that need to be dedicated to royalty
payments, the higher the profits to the owners and the higher the employee bonuses.” RX 2 at
16; RX 3at 13; RX 4 at 13.

2 This advertising ratio and BOP’s disclosures regarding the ratio are discussed in more detail in
the “Advertising Ratio” section infra.



The four offering memoranda also warned that although the higher payment of royalties
per month would increase investor returns, it could also erode BOP’s working capital and
jeopardize the advertising budgets. RX 1 at 11; RX 2 at 16; RX 3 at 14; RX 4 at 14.

Each subscription agreement contained a warranty that the subscriber had not relied upon
any representations or information other than that provided by BOP pursuant to the offering
memoranda and an integration clause confirming that the agreement was the entire understanding
between the parties. DX 124 at 9376, 9380; RX 1 at 96, 100; RX 3 at 130, 134; RX 4 at 131,
136. The subscriber also had to acknowledge that BOP had not provided any investment advice
to the subscriber. DX 124 at 9375; RX 1 at 95; RX 3 at 129; RX 4 at 130.

The subscription agreement warned that the royalty units could not be resold or
transferred by the subscriber in the absence of an effective registration statement or a satisfactory
opinion of counsel stating that registration was not required. DX 124 at 9376; RX 1 at 97; RX 3
at 130-31; RX 4 at 131-32. The subscriber acknowledged that the royalty units were subject to
restrictions on transfer and agreed not to offer or sell the security for two years without prior
written consent from BOP. DX 124 at 9374; RX 1 at 83, 94-95; RX 3 at 127-28; RX 4 at 124,
129. The agreement also warned that due to these restrictions, the investment would be highly
illiquid and most likely had to be held “indefinitely.” DX 124 at 9375, 9377; RX 1 at 95-97; RX
3at 129-31; RX 4 at 130, 132.

Between April 16, 2011, and February 25, 2014, over the course of four private offerings,
BOP raised a total of $1.4 million from a total of twenty-four royalty unit investors located in
Missouri, Illinois, and Indiana. FOF 1. Nineteen of these investors were BOP advisory clients.’
DX 455. As of April 2, 2012, at least seven of the royalty unit holders were not accredited. FOF
50.

As of the third quarter of 2016, BOP had paid a total of $525,672.51 to the royalty unit
investors in the four rounds of offerings and still owed them $3,320,577.49. FOF 14-15.
Through October 2016, BOP had timely made all minimum payments due to the royalty unit
investors in each of the four offerings. FOF 16.

1. First Round Offering

For the first round offering, between April 16 and July 13, 2011, BOP issued twenty-six
royalty units, raising a total of $650,000, to fourteen investors, ten of whom were BOP advisory
clients. FOF 6. Each royalty unit was offered in $25,000 increments and granted the investor a
minimum of 0.25% of BOP’s monthly cash receipts until the investor had been repaid $75,000
(three times the original investment). FOF 7. The explicit terms of the offering provided that
there was no set timeframe within which the full repayment needed to be made. Id. Each first
round royalty unit also entitled investors to a warrant providing an option to purchase 1% of
BOP for $100,000. Id.

% Seven investors testified at the hearing: Bryan Swift, Jason Grau, Thomas Dixon, Arthur
Buckowitz, James Hipsky, Michael King, and Thomas Swardson. All seven were also BOP
advisory clients. DX 455.



a. Offering Memorandum — March 31, 2011

In the first round offering, BOP sought to raise up to $1 million “to increase the
advertising budgets and to make needed additions to the sales and administrative staff.” RX 1 at
5. BOP planned to issue up to forty royalty units to accredited outside investors, with each unit
costing $25,000. RX 1 at 10. Each unit entitled the investor to receive no less than 0.25% of
BOP’s cash receipts on a monthly basis until the investor received a total of $75,000. Id. Once
investors received their $75,000, they would also have the option to purchase 1% of BOP for
$100,000. Id. at 12.

The first round offering memorandum included a detailed overview of BOP’s sales and
marketing plan, which it hoped would attract new leads and, ultimately, increase BOP’s revenue.
RX 1 at 8-9. The offering memorandum disclosed the exclusive marketing/sponsorship
agreement with Binkholder and explained how his radio show drives leads to BOP. Id. at 8. It
also explained that Binkholder receives “a monthly retainer that is tied to the overall revenues of
[BOP] regardless of where the leads came from,” but that he would receive “no direct
compensation” from any BOP client for investment advisory services, insurance products, or
revenue of any kind. 1d.

The memorandum represented that BOP would use ““a substantial portion of the proceeds
of this offering and future cash flows” to pay for advertising for both BOP and The Financial
Coach Show. RX 1 at 8. It further stated that the proceeds would be used “exclusively” for
BOP’s operations. Id. at 12.

The first offering memorandum contained two charts describing two scenarios showing
the anticipated payback times based on the monthly percentage of revenues paid per royalty unit
(ranging from 0.25% to 1.5%) and the “New AUM Cost Per $IMM” (ranging from $1,000 to
$5,000). RX 1 at 11-12. The first scenario was based on twenty-four units issued, 0.25%
royalty, a monthly advertising budget of $15,000, and advertising cost of $2,500 for each new $1
million in AUM. Id. at 11. The second scenario was based on forty units issued, 0.50% royalty,
a monthly advertising budget of $25,000, and advertising cost of $4,500 for each new $1 million
in AUM. Id. at 12.

The rate of return to investors depended on several variables, including how fast the
recurring revenue stream grew, the conversion rate of the advertising budget, and the valuation
of client portfolios. RX 1 at 12. Also, the table was based on an assumption that BOP would
generate $5.5 to $6 million per month in new AUM. Id. at 11-12. However, BOP never
generated close to that much new business per month. Winkelmann agreed that the higher the
new AUM per month assumption for the table, the faster the payback time. Tr. 1472. For the
first scenario, the table does not contain information allowing an investor to calculate the
payback time for minimum 0.25% payments where the new AUM cost per $1 million is $3,000
or greater; for the second scenario, an investor is unable to calculate the payback time for
minimum 0.25% payments where the new AUM cost per $1 million is $5,000 or greater. RX 1
at 11-12. The scenarios do disclose that it could take 9.7 years to pay back investors in the first
scenario and 6.9 years in the second. Id.
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The two repayment scenarios were based on certain financial assumptions. BOP
cautioned that “no one can predict the future; actual rates of returns will depend on several
variables” and that investors considering the royalty units to “realize the sensitivity of the key
drivers that will impact their return,” such as the number of units issued, the monthly advertising
budget, new AUM cost per $1 million in AUM, and the royalty per unit. RX 1 at 10-11.

b. Communications about the Offering

Before circulating the first offering memorandum, Winkelmann began informing certain
prospective investors of the upcoming offering. Tr. 495. For instance, on February 16, 2011,
Winkelmann wrote a letter to Scottrade CEO Roger Riney, which described the royalty unit
investment — at this stage described as $100,000 per unit for 1% of cash receipts — and asked if
Riney would be interested in investing. DX 7. The letter stated that BOP “already ha[d] 4 units
reserved from friends and family members.” Id. At this point in time, because the offering had
not begun yet, BOP had not completed the sale the four units and had not yet raised the
$400,000. Tr. 497, 1367; DX 455 (chart, the accuracy of which was stipulated to by the parties,
FOF 4, showing list of investors per royalty unit offering noting the date purchased as the date a
subscription agreement was signed or date of check/signed wire agreement).

BOP began offering royalty units to investors in April 2011 and circulated the first
offering memorandum to potential investors including advisory clients and unaccredited (non-
high net worth) investors. Tr. 495, 506, 510-11; RX 1.

On April 25, 2011, Winkelmann sent an email to potential royalty unit investor Dan
Bean, writing, “thank you for pointing out the ambiguity in the offering document. 1 read it
again several times and agree with you that it could have been written much better — certainly not
my best effort.” DX 32. Winkelmann agreed that his email exchange with Bean put him on
notice that there could be ambiguities in the first offering memorandum to which Winkelmann
needed to pay close attention. Tr. 545.

On May 9, 2011, Winkelmann sent an email to Binkholder, with the subject line “Royalty
Units” and the body of the message “We need more!” DX 44. Winkelmann testified that he was
conveying to Binkholder that BOP “need[ed] more money from the issuance of the royalty
units.” Tr. 553-54.

On May 10, 2011, advisory client Mark Funfsinn emailed Winkelmann with questions
about the royalty unit offering memorandum regarding residency requirements, legal advice,
logistics of the transfer of funds to BOP, and option to purchase. DX 45. Winkelmann replied
writing, “I understand the document is not perfect and I appreciate that you took the time to
review.” ld.

On May 17, 2011, Winkelmann sent an email to his advisory client Mike King, writing,
“[1]f you are going to do the Royalty Unit you will need to get with Sara for the IRA paperwork.
So far we have raised about $650,000 we are going to close the offering at the end of May.” DX
50; Tr. 556. As of May 17, 2011, BOP had only received signed subscription agreements or
funds totaling $425,000. DX 455.
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2. Second Round Offering

BOP initiated the second royalty unit offering on March 10, 2012. RX 2; Tr. 659-60.
Between March 29 and May 22, 2012, BOP issued fourteen royalty units, raising a total of
$350,000, to ten investors, seven of whom were BOP advisory clients. FOF 8. Each royalty unit
was offered in $25,000 increments, and granted the purchaser a minimum of 0.25% of BOP’s
monthly cash receipts until the investor had been repaid $62,500 (2.5 times the original
investment). FOF 9. The explicit terms of the offering provided that there was no set timeframe
within which the full repayment needed to be made. Id.

a. Offering Memorandum — March 10, 2012

In the second round offering, BOP sought to raise up to $350,000. RX 2 at 5. BOP
planned to issue up to fourteen royalty units to outside investors, with each unit costing $25,000.
RX 2 at 15. Each unit entitled the investor to receive no less than 0.25% of BOP’s cash receipts
on a monthly basis until the investor received a total of $62,500. Id.

The second offering memorandum contains a table showing how long it would take for
investors to be paid back, depending on the percentage of monthly receipts paid by BOP, ranging
from 0.25% to 1.50%. RX 2 at 6. For 0.25% royalty unit rate payouts, it would take 128
months, or 10.67 years, for investors to be repaid. Id. At the 1.50% payout, it would take 44
months, or 3.67 years, for investors to be repaid. 1d.

Another table in the second offering memorandum shows payback timeframes based on
the advertising factor (ranging from 0.50 to 0.90) and the monthly payment percentage of BOP’s
revenues (ranging from 0.25% to 1.50%). RX 2 at 17. Payout times based on the minimum
payment percentage range from 108 to 132 months, or nine to eleven years, while payout times
based on a 1.50% payout ranged from 39 to 46 months, or 3.25 to 3.8 years. Id. Winkelmann
agreed that an investor would be unable to calculate their payout time for advertising ratios
greater than 0.90. Tr. 674-75.

Similar to the first offering memorandum, the second memorandum disclosed the
exclusive agreement with Binkholder and that BOP sponsored The Financial Coach Show and
website and owned the leads. RX 2 at 10. Unlike the first memorandum, the second does not
mention Binkholder’s compensation from BOP. The memorandum explained that BOP would
use “a substantial portion of the proceeds of this offering and future cash flows” to pay for
advertising for both BOP and The Financial Coach Show. RX 2 at 12,

The second offering memorandum disclosed that BOP planned to use the royalty unit
proceeds to expand its advertising reach, syndicate its sponsorship of Binkholder’s radio
program to other smaller markets around St. Louis, improve the creative aspects of the
advertising message, and pay for general and administrative expenses. RX 2 at 6. It noted that
other office locations were being considered and that the proceeds could be used to launch those
offices. Id. at 7. BOP also disclosed that the proceeds could also be used “to fund other
revenue-producing activities that are directly or indirectly related to [BOP’s] business activities”
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and that these activities would need to have the potential for recurring revenues for BOP. Id. at
6-7.

The second offering memorandum also mentioned BOP’s previous offering and stated
that 6.25%, or $21,875, of the proceeds raised in the second offering would be paid to the first
offering’s unit holders. RX 2 at 15.

b. Communications about the Offering

On October 18, 2011, Winkelmann sent an email to Binkholder attaching BOP’s financial
statements. DX 70. Winkelmann wrote, “I am just a little worried! Our burn rate is higher than
we want — the AUM is lower than we projected. We need to stop spending and start closing!”
Id. Winkelmann was conveying to Binkholder that BOP’s expenses were higher than anticipated
and BOP’s revenues were lower than anticipated. Tr. 560-61.

On October 20, 2011, Winkelmann emailed royalty unit investor and advisory client
Jason Grau. DX 71; Tr. 563. In that email, Winkelmann presented positive information about
BOP and represented that BOP “grew 14.5% for the quarter.” DX 71. The email did not contain
information regarding BOP’s lower-than-projected AUM that Winkelmann and Binkholder
discussed by email two days earlier. Compare DX 70, with DX 71; Tr. 563-64.

On February 27, 2012, Grau emailed Winkelmann and asked if his royalty unit “payback
[is] going as you planned, if not what is being done for adjustments to get back on target.” DX
104 at 2. Winkelmann replied that the “payments/revenue growth are a little behind projections
but we are not worried revenues are steadily growing.” Id. Winkelmann did not provide any
additional negative information about BOP’s finances. Id. Winkelmann testified that BOP’s
payments to royalty unit investors were not as high as projected, even before any regulatory
investigations. Tr. 604-05.

3. Third Round Offering

Despite having serious health issues at the time, Winkelmann decided to proceed with the
third round offering in September 2012. Tr. 689-91. For the third round offering, between
September 20 and October 15, 2012, BOP issued eleven royalty units, raising a total of
$275,000, to four investors, three of whom were BOP advisory clients. FOF 10. Each royalty
unit was offered in $25,000 increments, and granted the purchaser a minimum of 0.10% of
BOP’s monthly cash receipts until the investor had been repaid $56,250 (2.25 times the original
investment). FOF 11. The explicit terms of the offering provided that there was no set
timeframe within which the full repayment needed to be made. Id.

Winkelmann stopped the third offering immediately upon learning that Binkholder was

under federal criminal investigation in November 2012. FOF 58. At that time, more than a
month had passed since the last third round investor had invested. DX 455.
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a. Offering Memorandum — September 1, 2012

In the third round offering, BOP sought to raise up to $650,000. RX 3 at 3. BOP
planned to issue up to twenty-six royalty units to outside investors, with each unit costing
$25,000. RX 3 at 13. Each unit entitled the investor to receive no less than 0.10% of BOP’s
cash receipts on a monthly basis until the investor received a total of $56,250. Id.

The third offering memorandum contained a chart showing the payback times ranging
from 133 months, or 11.08 years, for the minimum payout to 22 months for a 0.85% payout. RX
3 at 4. Another table shows payout timelines based on the advertising ratio (ranging from 0.50 to
0.90) and monthly payback percentage (ranging from 0.10% to 0.85%). RX 3 at 15. The chart
reflected that in order to get paid back in three to five years, BOP would have to use a monthly
payout percentage greater than 0.25% (more than twice the minimum percentage). Id.

The third offering memorandum contains similar disclosures regarding BOP’s
relationship with Binkholder as the second memorandum. Compare RX 3 at 8, with RX 2 at 10.
The memorandum explained that BOP would use “a substantial portion of the proceeds of this
offering and future cash flows” to pay for advertising for both BOP and The Financial Coach
Show. RX 3 at 9.

The third offering memorandum disclosed that BOP planned to use the royalty unit
proceeds to expand into the Chicago market, expand its advertising reach, syndicate its
sponsorship of Binkholder’s radio program to other smaller markets around St. Louis and
Chicago, improve the creative aspects of the advertising message, and pay for general and
administrative expenses. RX 3 at 4-5. It noted that other office locations were being considered
in addition to Chicago and that the proceeds could be used to launch those offices. Id. at 5. BOP
also disclosed that the proceeds could be used “to fund other revenue-producing activities that
are directly or indirectly related to [BOP’s] business activities” and that these activities would
need to have the potential for recurring revenues for BOP. Id. at 5.

The third offering memorandum also mentioned BOP’s previous offerings and stated that
10%, or $65,000, of the proceeds raised in the third offering would be paid to the previous
offerings’ unit holders. RX 3 at 12.

b. Communications about the Offering

On April 23, 2012, Winkelmann sent identical emails to the royalty unit investors. See,
e.g., DX 129-32; Tr. 677-78. In those emails, Winkelmann wrote that BOP “should again
exceed our projections,” followed by positive projections of BOP’s AUM and revenue growth.
DX 129-32. In the emails, Winkelmann apprised the investors that BOP was “planning another
raise in royalty units in May (Round 3) for a potential new Blue Ocean branch office in
Chicago.” DX 129-32. The emails continue: “The majority of the proceeds are used to fund our
advertising campaign which is a key component to our recurring revenue growth. Please let me
know if you would like to review the Royalty Unit Round 3 material when it becomes available.”
DX 129-32.

14



On August 1, 2012, Winkelmann emailed advisory client Funfsinn, asking whether
Funfsinn would like to review the upcoming third round royalty unit offering. DX 167. He
wrote, “[s]imilar units issued last year have paid back the outside investors $4,961.95 so far. We
are projecting the return for the IRR in our Royalty Units will be above 20% - all depends on
how fast we grow.” 1d.

On August 24, 2012, Winkelmann wrote identical emails that were sent to each of the
royalty unit investors. Tr. 685-86. In addition to notifying each investor of his or her “payment
summary report” for the royalty units, the email provides an update on BOP’s AUM and
projected AUM for the future and apprised investors of the upcoming third round royalty unit
offering. DX 172. The email states: “Please let me know right away if you are interested in
participating in this round as we have many prospective investors and will give preference to the
current royalty holders.” Id.

On October 2, 2012, Winkelmann sent separate emails to each royalty unit investor, and
asked them if they were interested in investing in the third round royalty units. See, e.g., DX
197-99. He wrote:

So far we have brought in $325,000 of the $650,000 that we have planned. If we
place the entire $650,000 each of your royalty units will receive an additional
$1,625 from the issuance of this round. So, | am estimating your royalty check
that will be issued in November will be approximately $2,000 per unit, including
$1,625 from the round 3 placement and $400 from revenue based royalty share.
Please let me know if you would be interested in seeing the round 3 offering or if
you know of anyone interested in participating in our growth going forward — the
units are $25,000 each.

DX 197-99.

On October 10, 2012, Winkelmann wrote a letter to William Jennings, which he sent to
Jennings along with the third round offering materials. DX 203; Tr. 714. He represented that
BOP had “raised $400,000 out of the $650,000 so far.” DX 203. As of October 10, 2012, BOP
had only received funds or signed subscription agreements totaling $250,000. DX 455.

4. Fourth Round Offering

In the fourth offering, BOP sought to raise up to $375,000. RX 4 at 3; Tr. 766-77.
However, during the offering, which lasted from February 15 to 25, 2013, only two investors
bought a total of $125,000 in fourth round units. Tr. 767; FOF 12. BOP issued twenty-five
royalty units to the two investors, each of whom was also a BOP advisory client. FOF 12. Each
royalty unit was offered in $5,000 increments, with a minimum purchase of five royalty units per
investor, and granted the purchaser a minimum of 0.05% of BOP’s monthly cash receipts until

* During the hearing, Winkelmann testified that the $4,961.95 figure was inaccurate and should
have been $2,671.98. Tr. 682. He testified that he only later learned that the $4,961.95 figure
was an error. Tr. 682.
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the investor had been repaid $12,500 (2.5 times the original investment). FOF 13. The explicit
terms of the offering provided that there was no set timeframe within which the full repayment
needed to be made. Id.

Before Winkelmann could raise additional funds in the fourth round offering, he
voluntarily agreed to the Missouri Securities Division’s request that BOP stop issuing royalty
units. Tr. 767-68, 770-71.

a. Offering Memorandum

The fourth offering memorandum was dated February 15, 2013. RX 4 at 1. In the fourth
round offering, BOP sought to raise up to $375,000. RX 4 at 3. BOP planned to issue up to
seventy-five royalty units to accredited outside investors, with each unit costing $5,000 and a
minimum purchase of five units. RX 4 at 13. Each unit entitled the investor to receive no less

than 0.05% of BOP’s cash receipts on a quarterly basis until the investor received a total of
$12,500. Id.

The memorandum contained a chart showing “months to payback” based on a 0.90
advertising ratio and a range of monthly payout percentages ranging from 0.05% to 0.30%. Id. at
4. The chart shows that if BOP kept payments to the minimum 0.05%, investors would be repaid
in 176 months, or 14.67 years. ld. The chart further reflects that if investors were to be paid
back in five years, BOP would need to pay at least four times the minimum monthly percentage.
Id. The memorandum contains another chart showing “Months to Payback” based on advertising
ratios ranging from 0.50 to 1.30 and monthly payout percentages ranging from 0.05% to 0.30%.
Id. at 15. According to that chart, if an investor was going to be paid back in five years, BOP
would need to quadruple the minimum monthly payout percentage and keep the advertising ratio
at 0.50 or better. 1d.

The fourth round offering memorandum explained that BOP had terminated its third
round offering after learning of the federal subpoena and State of Missouri investigation and had
only been able to raise $275,000 out of a planned $650,000. RX 4 at 5. As a result, BOP was
experiencing a cash shortage, and up to $19,100 of the fourth round proceeds would be used to
pay BOP’s rent and payroll. Id. The memorandum warned that if BOP failed to raise at least
$50,000 before March 1, 2013, it would have a four to five week gap in funding and there could
be consequences, including the inability to fully fund advertising and staff in both the St. Louis
and Chicago offices. Id. BOP needed at least $200,000 to fully fund St. Louis and at least
$375,000 to adequately fund both St. Louis and Chicago. Id.

The fourth offering memorandum also mentioned BOP’s previous offerings and stated
that 11.7%, or up to $43,500, of the proceeds raised in the fourth offering would be paid to the
previous offerings’ unit holders. RX 4 at 12.

The fourth round memorandum disclosed that it no longer sponsored The Financial
Coach Show or Binkholder. RX 4 at 9. Instead, BOP’s offering proceeds would go toward a
new radio show and other advertising. 1d. The memorandum explained Binkholder’s
relationship with BOP as a “member” and “advisory representative” from September 2009
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through March 2011, when his membership was terminated. 1d. at 16. After that, Binkholder’s
relationship with BOP continued with BOP’s sponsorship of his radio program. Also,
Binkholder retained office space at BOP. Id.

The fourth offering memorandum disclosed a risk of regulatory enforcement issues due to
the State of Missouri’s investigation into Winkelmann and BOP and a risk of material adverse
effects to BOP as a result of that investigation. RX 4 at 16-17. For the first time, BOP disclosed
that on December 29, 2011, the Missouri Secretary of State and the Missouri Division of
Securities entered into a consent order with Binkholder that prohibited him from acting as an
agent or investment adviser representative in Missouri and levied certain fines based on a finding
that Binkholder did not disclose to investors potential conflicts of interest and had allegedly
commingled investor funds. Id. at 16. It also disclosed the fact that in November 2012, federal
grand jury subpoenas had been served on the custodian of certain royalty units that were issued
in the second offering as part of an investigation into Binkholder. Id.

b. Communications about the Offering

Winkelmann provided the fourth offering memorandum to three prospective investors,
each of whom had previously purchased royalty units in prior offerings: Bryan Swift, Mike
Ursch, and Carrie Gamache. FOF 59.

On December 1, 2012, BOP client and royalty unit investor Ed Mahoney asked
Winkelmann about the performance of his royalty unit investment. DX 210; Tr. 716-18. At that
time, Mahoney had only been repaid $3,778.54 on his first round investment and $1,870.09 on
his second round investment, and BOP still owed him over $131,000. DX 210. In addition to
inquiring about the status of his royalty unit investment, Mahoney asked about how he could sell
his units if he wanted to. Tr. 719. In response Winkelmann wrote:

| want to emphasize that there is not market for the royalty units that you
purchased in your IRA. However if you would like I would attempt to find a
buyer for your existing units — of course there would be no guarantee that | could
find a buyer or that the terms would be favorable to you. | have no way of
knowing what the offer would be and would only be in a position to convey to
you the terms of any offer — if and only if an offer would surface.

DX 210. Winkelmann did not inform the fourth round royalty unit investors — BOP clients Swift
and Gamache — that Mahoney had asked about selling his royalty unit. Tr. 721-23. Winkelmann
testified that Mahoney did not respond to his offer to find a buyer. Tr. 724-25.

On December 12, 2012, Winkelmann emailed Swift and attached BOP’s financial
projections for 2013. DX 211. Those projections showed BOP running out of money by
February 2013 if no changes were made and the business continued its advertising spending at
the current rate. 1d. at 3. Winkelmann wrote, “I need to come up with a deal — | am hesitate [sic]
to go back to some of the investor/clients with bad news — need to be careful not to start any
rumors.” Id. at 1. Winkelmann testified that in the face of these projections, BOP made
significant reductions to expenses. Tr. 731. Winkelmann agreed that Swift was different than
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the other royalty unit investors in that Swift was provided access to important information about
BOP that the other investors were not. Tr. 731-32.

By January 30, 2013, Winkelmann was informing prospective investors about the fourth
round offering and asking them if they would like to receive offering materials. DX 234.

On May 20, 2014, royalty unit investor Ed Mahoney emailed Winkelmann, writing:

[D]o you have an idea of how much money you will need before the royalties

[are] paid in full. | will turn 74 this year. . . . [I]t looks like the amount in
royalties paid to me is a thousand dollars for the quarter which would be four
thousand a year . . . | think I have about 120 thousand coming at 4 thousand a year

that would be thirty years.
DX 302. Mahoney wrote this email before the start of the Division’s investigation. Tr. 825.
D. Advertising Ratio

BOP’s advertising ratio — also known as the advertising rate, advertising factor,
conversion rate, conversion ratio, and advertising yield — was a very important metric for BOP.
Tr. 447-48; RX 1 at 9. Stated simply, BOP’s advertising ratio represents the relationship
between the amount BOP spent on advertising over a fixed period and the new recurring revenue
— which is a percentage of new investment advisory assets under BOP’s management — that
resulted during that period, or from that advertising. Tr. 471-72, 476-77, 1457-58. So, for
example, if each $2,000 BOP spent on advertising in 2011 resulted in $10,000 of new recurring
annual revenue, the advertising ratio for that 2011 spending would be 0.2 (derived by dividing
$2,000 by $10,000). Logically, the lower the advertising ratio, the better for BOP and more
attractive to royalty unit investors, because a lower ratio denotes advertising spending that
generates greater proportionate revenue, while the higher the advertising ratio, the less desirable.
If the advertising ratio were 1.0 or greater, it would denote the generation of less new recurring
revenue than the amount spent on advertising. Winkelmann repeatedly represented to royalty
unit investors that the advertising ratio was the “key factor” or “key driver” for BOP’s business.
Tr. 448-49. BOP devoted significant resources to continuous and meticulous tracking of its
advertising ratio. Tr. 449, 463-64, 861-63, 1292.

Throughout the course of the investigation and administrative proceeding, Respondents’
position on how the advertising factor was calculated has changed. During the Division’s
investigation, Winkelmann testified that BOP calculated the advertising ratio that BOP disclosed
in the offering memoranda by dividing (a) total advertising spending for a given period by (b) the
amount of new recurring revenue that BOP generated during that same period. Tr. 449-50, 1450.
During his investigative testimony, Winkelmann could not explain the discrepancies between the
advertising ratios disclosed in BOP’s offering memoranda and the ratios presented to him by the
Division that were calculated using BOP’s financial records.’ DX 159: Tr. 72, 1447: see also Tr.
1177-78.

®> The Wells Notice, issued after the completion of the investigation, did not mention the
advertising factors contained in the offering memoranda. DX 341. Winkelmann’s Wells
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During the hearing, Winkelmann claimed that his investigative testimony was inaccurate.
Tr. 453-54. He testified that he did not anticipate being asked about the advertising ratios during
his investigative testimony. Tr. 453. However, more than four months prior to Winkelmann’s
investigative testimony, BOP received a Commission subpoena for nine categories of
documents, one of which was for: “All Documents that support or tend to support the
‘advertising conversion factor’ (also referred to as the ‘factor’ or ‘advertising factor’) referenced
in each of the Blue Ocean Certificate of Royalty Units offering memoranda.” DX 309 at 8-9 (of
9 PDF pages).

After stating at the hearing that his investigative testimony was incorrect, Winkelmann
initially testified that the numerator of the advertising ratio was revenue. Tr. 455. After a lot of
confusion on Winkelmann’s part, he later testified that revenue was the denominator of the
advertising ratio. Tr. 455-58. He testified that the numerator component of the advertising ratio
was advertising spending. Tr. 458, 460, 467-68. Winkelmann testified that advertising includes
“messaging to entice an individual to take action,” including BOP’s sponsorship of a radio show.
Tr. 491. Winkelmann elected to exclude BOP’s direct payments to Binkholder for his activities,
including his radio show, to promote BOP. Tr. 491-95. Winkelmann did so without consulting
an accountant, Internal Revenue Service instructions, or the Financial Accounting Standards
Board; he did it “with intuition.” Tr. 494-95. By contrast, BOP treated as advertising expenses
both the payments BOP made directly to another one of its paid spokesmen, radio show host
Charlie Brennan, and the payments made to KMOX, the radio station which aired Brennan’s
show. DX 86; RX 1 at 8; RX 2 at 10; Tr. 1298. Winkelmann acknowledged that had BOP
included such Binkholder payments in the advertising ratio calculations, the factor would have
increased. Tr. 493-94.

Winkelmann ultimately testified that the denominator component of the ratio was new
recurring revenues that resulted from a period of advertising, as opposed to new revenues
generated during the period of the advertising. Tr. 471-72, 476-77, 1457-58. Winkelmann
agreed that he did not describe this method during his investigative testimony. Tr. 472, 477.
This explanation of how BOP calculated the advertising ratio — using revenues resulting from a
period of advertising — is a method described in Respondents’ prehearing brief, expert report, and
post-hearing brief. Tr. 1125-26, 1459-60; Resp. Prehr’g Br. at 2; RX 125 at 7; Resp. Br. at 4, 22.
According to Winkelmann, BOP could calculate the ratio using multiple “look back™ periods of
spending. Tr. 467-69. Winkelmann agreed that the longer the period of advertising BOP looked
back at to calculate the advertising ratio, the more reliable the ratio would be. Tr. 485-86.

Notwithstanding the importance of the advertising ratio to BOP, up to and including the
time of the hearing, for the preceding reasons, and the reasons that follow, | find that
Winkelmann exhibited an incomplete, imperfect understanding of how the advertising ratio was
calculated. Winkelmann’s subordinate, Jennifer Juris,® calculated the advertising ratio in a
variety of ways, and from the ratios that she calculated, as reflected below, Winkelmann

submission did not specifically address how BOP calculated the advertising ratios presented to
investors. DX 345, 346; Tr. 1451.

® Jennifer Juris is also known as Jennifer Elbert. In this initial decision, 1 will refer to her as
Juris.
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typically selected or included a ratio that reflected most favorably on BOP in its offering
memoranda and written communications with investors.” Tr. 967, 972, 980-82: DX 176.

One of Juris’ responsibilities at BOP was to monitor and analyze its advertising spending
and results. Tr. 863-64. One of the documents that Juris maintained at BOP was a “master
tracking sheet,” which recorded, among other things, the date when a client heard a piece of
advertising, when a client transferred funds for BOP to manage, and the size of the client’s
account at the time it was transferred to BOP. RX 6; Tr. 863, 865-68. Starting in January 2012,
Juris also maintained an advertising spending report, which tracked (a) advertising spending for
certain months, (b) the amount of new AUM generated as a result of a given month’s
advertising, and (c) the amount of new AUM generated during a given month of advertising. Tr.
873, 876-77, 889, 942-45; e.g., RX 36 (monthly report for February 2012). When asked whether
Winkelmann or Juris had the more accurate account of how BOP calculated the advertising ratio,
Winkelmann testified that Juris’ account was more accurate. Tr. 1461-62.

In advance of the hearing in this matter, the Division asked Michael Collins, a staff
accountant with the Commission, in the capacity of a summary witness, to calculate BOP’s
advertising ratios using BOP internal financial information. Tr. 55-56, 71, 88, 96, 101, 104; DX
440-44. For any given time period, Collins calculated the ratio by dividing BOP’s advertising
spending during that period by the new recurring annual revenues generated during that period.
Tr. 72-73:3. Collins believed this methodology was consistent with the methodology
Winkelmann described during his investigative testimony, which Collins attended. Tr. 73-77.

The Division’s calculations, based on data compiled during 2012, rely on at least some
data BOP did not have prior to that time.® Tr. 85, 92, 98-99, 103-04, 106; see DX 159, 396. As
a result, Respondents object to Collins’ calculations. Resp. Br. at 18-27.

1. Advertising Ratio in the Four Royalty Unit Offerings and Related
Correspondence

The primary means by which Winkelmann disclosed BOP’s advertising ratio to
prospective investors was in the four offering memoranda that he issued to sell BOP royalty

’ For instance, by the time of the fourth offering memorandum, BOP’s monthly report produced
three advertising factors. See RX 120. Factor One was calculated based on the revenue brought
in by the leads generated during that month, Factor Two was calculated based on all revenue
brought in during the month from new clients based on when they signed their account papers,
and Factor Three was calculated based on all revenue brought in for new clients’ assets that were
transferred to BOP during that month. Tr. 904-06, 967-68.

® DX 159 was created in June 2012. Tr. 919-20, 928; compare DX 159, with RX 54 at 5474.
Although Winkelmann testified that DX 159 was the type of document that BOP used to track
the advertising ratio, in the spring of 2012, BOP changed its fee assumption from 1.0% to 0.77%
in calculating its estimated revenues. Tr. 487-89, 926-28. Data compiled after this change
would be different from the data compiled before this change. Tr. 928-29.
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units. Winkelmann alone decided what financial information — including the advertising ratios —
to disclose to investors in the offering memoranda. Tr. 940-42. In the offering memoranda and
promotional correspondences, BOP did not disclose its method for calculating the advertising
ratio beyond stating some advertising expenditure and the approximate AUM and revenues
resulting therefrom. Tr. 484-85, 756; see also RX 1-4.

a. First Offering

On February 16, 2011, Winkelmann wrote a letter to Scottrade, Inc., CEO Roger Riney,
which described the royalty unit investment and asked if Riney would be interested in investing.
DX 7. Winkelmann’s letter to Riney also stated: “We are spending about $2,200 to land $1
million in new AUM that generates approximately $9,000 in recurring annual revenue.” Id.

By contrast, BOP’s first offering memorandum, dated March 31, 2011, represented that
“cach $1 million in AUM generates roughly $8,000 in new recurring annual revenues.”® RX 1 at
1, 5. It stated that since June 2010, BOP’s advertising and sales system had been generating
about $2 million in new AUM per month, with total AUM as of March 24, 2011, at
approximately $40 million, which generated $320,000 in recurring annual revenue. 1d. at5. The
first round memorandum also represented that BOP was spending approximately $5,500 per
month on advertising, which was generating $25,000 in new annually occurring revenue and that
“if this trend continues, each $10,000 in new recurring revenue will cost Blue Ocean Portfolios
$2,200 in advertising - a 22/100 ratio.” Id. at 9. Winkelmann testified that BOP based the 0.22
ratio on new recurring revenues generated during the month of February 2011. Tr. 519-21.
Respondents’ post-hearing brief further explains Winkelmann’s testimony, stating that the 0.22
ratio cited in the first offering memorandum was calculated by taking the approximate average
per month in advertising spending from June 2010 through February 2011, and dividing it by an
approximation of BOP’s most current revenue data, which was as of February 2011. Resp. Br. at
7-9. From June 2010 through February 2011, BOP spent, on average, $5,178.93 and brought in
$21,314 in new revenue in February 2011, yielding an advertising factor of 0.24.° DX 159 (1%
of new AUM $2,131,408); RX 8, 22, 23. Respondents also state that this calculation was backed
up by BOP’s own internal data for January. Resp. Br. at 9 (dividing January’s advertising
spending ($3,024) by January’s estimated revenue based on new AUM ($13,514) yields a factor
of 0.22). However, using Respondents’ same methodology for February 2011 results in an

% The memorandum explained that BOP’s gross annual revenue from new retail accounts was 1%
on the first $500,000, 0.75% on amounts between $500,000 and $1 million, and 0.50% on
amounts over $1 million. RX 1 at 5.

10 Respondents approximated $5,500 in advertising spending per month and $25,000 in new
revenue. Resp. Br. at 8-9.

! According to DX 159, January’s new AUM was $1,351,432. Although DX 159 states that
$10,406 was estimated to be generated from that new AUM, as discussed supra, in spring of
2012, the fee assumption was changed from calculating 1% of AUM to .77% of AUM. One
percent of $1,351,432 is approximately $13,514.
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advertising ratio of 0.47, over twice as high as the 0.22 factor. DX 159 ($10,054 February
advertising spend divided by $21,314 (1% of $2,131,408)).

In a subsequent section of the first offering memorandum, BOP represented that: “[t]he
current conversion rate is $2,200 per $1mm. So currently each $2,200 spent in advertising is
converting to new annual renewable revenue of $8,000.” RX 1 at 11. Winkelmann agreed that
$2,200 divided by $8,000 is approximately 0.28, which is different from the 0.22 advertising
ratio disclosed earlier in the memorandum. Tr. 523-24.

The first offering memoranda also represented: “the key business driver will be the
ability of management to persistently convert advertising spending to new clients and new
recurring revenues at a ratio of less than 4/10. Higher conversion ratios will cause the payback
period to be drawn out lowering investor returns.” RX 1 at 13; Tr. 531.

Collins prepared DX 440, a summary exhibit, which compares the 0.22 advertising ratio
disclosed in the first offering memorandum to Collins’ calculations of the ratio using advertising
and revenue data: (1) from January 2010 to March 2011, (2) from January 2011 to March 2011,
and (3) for March 2011. DX 440; Tr. 86-87. Collins used the 2010 advertising spend and annual
revenue data contained on BOP’s 2010 Profit and Loss (P&L) statement, DX 35. Tr. 72, 82.
The 2010 advertising spend data on DX 35 is consistent with the 2010 advertising spend data on
BOP’s 2010 “Advertising Transaction Detail by Account” report, RX 8. Tr. 82-83. For DX 440,
Collins used the advertising spending and revenue data for the first three months of 2011
contained in DX 159. Tr. 72, 85. Based on the 2010 data contained in BOP’s P&L statement
and the 2011 data contained in DX 159 (which was created in 2012 based on different data than
what was used by Winkelmann in 2011, see supra), Collins calculated BOP’s advertising ratio
for January 2010 to March 2011 to be 0.37, its ratio for January 2011 to March 2011 to be 0.44,
and its ratio for March 2011 to be 0.37. DX 440. According to Collins’ analysis, when
compared to the most conservative of these numbers (0.37), the 0.22 ratio cited in the first
offering memorandum was overstated by 67%. Id.; Tr. 87.

Recalculating Collins’ figures to account for the 1% management fee assumption used
before spring of 2012, see supra, yields the following advertising ratios. BOP’s recalculated
advertising ratio for January 2010 to March 2011 is 0.34, its ratio for January 2011 to March
2011 is 0.34, and its ratio for March 2011 is 0.28.> When compared to the most conservative of
these numbers (0.28), the 0.22 ratio cited in the first offering memorandum was overstated by
27%.

On April 25, 2011, Winkelmann sent an email to potential royalty unit investor Dan Bean
that stated, in part:

12 January 2010 to March 2011: $60,340.41 in advertising spend divided by $175,088.12 in
revenue. January 2011 to March 2011: $18,685 in advertising spend divided by $54,636.38 in
revenue. March 2011: $5,607 in advertising spend divided by $19,807.98 in revenue.
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Last quarter our assets under management increased $11 million. The new
recurring annual revenue that will be realized from these new assets is about
$100,000. We spent approximately $22,000 last quarter in advertising to generate
this new business. So we are investing 22 cents and getting back 1 dollar in
recurring revenue.

DX 32. Winkelmann agreed that he was referring to the first quarter of 2011, which had ended
at the time of his email. Tr. 544.

On May 3, 2011, Winkelmann wrote a letter to advisory client Mark Funfsinn advising
him of the royalty unit offering. DX 40; Tr. 546. Winkelmann’s letter to Funfsinn stated: “We
are spending about $2,500 to land $1 million in new assets that generate approximately $8,000 in
recurring annual revenue.” DX 40. $2,500 divided by $8,000 results in an advertising ratio of
0.31, which differs from the 0.22 ratio disclosed in the first offering memorandum of March 31,
2011. Tr. 547-48; compare RX 1 at 9, with DX 40. Winkelmann testified that the figures
contained in the email to Bean and the letter to Funfsinn came from BOP’s financial records that
were available at the time. Tr. 1367-68.

On December 20, 2011, Winkelmann sent an email to Binkholder with the subject line:
“Blue Ocean Cash Projections.” DX 83. Winkelmann wrote:

We are going to end the year with about $230,000 cash. Since June 1% we have
spent $502,000 and the AUM have increased by $20 million. On an annualized
basis that means that we will have spent $1 million to increase AUM by $40
million. Or in other words we will have spent $3.14 in total expenses on every
$1.00 in recurring revenue. From just the advertising expense perspective we
would have spent a total $164,000 since June or annualized amount of $328,000.
So we are spending approximately $1.03 in advertising on every $1.00 in new
recurring revenue. Of course this is at least twice as high as we projected last
winter. The result is at this pace we are approximately $250,000 under
capitalized and will run out of cash in April or May. If we want to put real
salaries of $10,000 each into the mix for next year then of course the number is
much higher — more like $575,000 under capitalized.

Id. Winkelmann’s email to Binkholder presented two options. The first was reducing total
monthly expenses by $18,000. Id. Winkelmann wrote, “[t]his would mean cutting advertising
and general office expenses. Basically watching every penny spent — which means probably
cutting the $2,000 per month that we each get.....more pain and suffering!” Id. (ellipsis in
original). At the time of the email, Winkelmann and Binkholder were each receiving $2,000 per
month from BOP. Tr. 584. The second option was:

Raise additional $1.8 - $2.0 million in capital for the general purpose of funding
the Chicago office. This may be more work but also more reward since the pro-
forma would include at least $8,500 for each of us each month. This would be a
bonanza if we could get the new AUM cost per million down to $6,500 per
million over both offices from the $10,000 per million that we are spending now.
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DX 83. Winkelmann testified that of the two options, it would be better for him to receive
$8,500 per month as opposed to $2,000 per month. Tr. 586. He further testified that the
“bonanza would be for the AUM conversion” and “not for us individually.” Tr. 586.
Winkelmann concluded, “I figure we should be bold and raise Blue Ocean Royalty 2 with a
conversion rate of 2.25x.” DX 83.

Contemporaneous financial materials relay BOP’s advertising expense summary from
June through November 2011 and contain an “Action Plan” of reducing monthly advertising
spending by $7,000 and increasing Winkelmann’s and Binkholder’s monthly compensation by
$8,000, to $10,000. DX 395 at BO 5317; Tr. 590-92.

On January 20, 2012, Winkelmann sent an email to royalty unit investor James Zenner.
DX 91; Tr. 593. In that email, Winkelmann stated:

In 2011 we spent $214,000 in advertising and increased the AUM by $24 million
which equals approximately $240,000 in new recurring revenue. So [for] each
$0.89 in advertising spent returned $1.00 in new recurring annual revenue. If you
recall from our business plan last March, we were projecting a much more
favorable conversion of approximately $0.30 in spending for each new dollar in
recurring revenue.

DX 91. Winkelmann also wrote that he had decided to lower BOP’s monthly advertising
spending by $7,000, from $19,000 to $12,000 per month. Id.

On January 27, 2012, Winkelmann emailed Juris, asking her to keep a “running line chart
that tracks monthly add spend v monthly conversion factor.” DX 94. He added, “[t]he lower we
get that conversion factor the better.” 1d.

On February 8, 2012, Ed Mahoney — a royalty unit investor, BOP advisory client, and
Winkelmann’s relative through marriage — emailed Winkelmann and asked whether his royalty
unit investment’s growth “depend[ed] on you getting more customers” and whether “the worth
of your company grow[s] any way other than new customers.” DX 97 at 878; Tr. 597.
Winkelmann replied that “[l]ast year we spent $0.78 in advertising to obtain $1.00 in recurring
revenue” and “[s]o far this year we have spent $0.56 to obtain a new $1.00 in recurring revenue.”
DX 97 at 877. Winkelmann conveyed to Mahoney that BOP’s advertising ratio for 2011 was
0.78. Tr. 599. He also explained that BOP’s revenues depend on its AUM, the royalty unit
investor’s rate of return depends on how fast the revenues grow, and the bulk of investor returns
would be in years three to five, when AUM is projected to be $150 to $200 million. DX 97.

b. Second Offering
On February 22, 2012, Winkelmann emailed Zenner, asking him if he wanted to review
the second royalty unit offering. DX 102. In that email, Winkelmann wrote, “[i]n 2011 we spent

an average of $0.78 in advertising to generate $1.00 new dollar in recurring revenue,” which is
an advertising ratio of 0.78. Id.; Tr. 603.
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On March 7, 2012, Winkelmann emailed Sara Meystadt and Juris edits and comments he
had made for the second round offering memorandum. DX 110. A comment on the document
pointed out that the advertising yield factor for 2012 was a different number than it had been
“earlier.” 1d. (0.59 factor versus a 0.50 factor); Tr. 608-009.

The second offering memorandum, dated March 10, 2012, stated: “In 2011, this
[advertising] ‘factor’ was 0.79. Or in other words, Blue Ocean Portfolios spent $0.79 in
advertising to buy $1.00 in new recurring annual revenue.” RX 2 at 1, 5. Later in the
memorandum, BOP represents that the advertising yield factor “is the key driver” of BOP’s
model and that in 2011, the factor was 0.78 and so far in 2012, the factor had dropped to 0.62.
Id. at 16. According to the memorandum, BOP’s advertising and sales system had been
generating at least $2 million in new AUM per month, with total AUM growing at a rate of 20%
per quarter to approximately $65 million, with annual recurring revenue of about $506,000.%* 1d.
at 5. The memorandum also states that during 2011 BOP spent $328,000 in advertising that
resulted in $204,000 in new annually occurring revenue and currently BOP was spending
approximately $15,000 per month in advertising, which was converting to approximately $2.42
million in new assets that generated $24,200 in new annual recurring revenue. Id. at 5, 13
(“[R]ecurring annual revenues increased from approximately $200,000 at the end of 2010 to
$404,000 at the end of 2011.”). Winkelmann was unable to explain how BOP arrived at the 0.79
advertising ratio for 2011 in his investigative testimony, prehearing brief, expert report, or post-
hearing brief. Tr. 664-65; see Resp. Br. at 13-15. At the hearing, Winkelmann testified that
BOP calculated this factor by dividing its advertising spending for the year of 2011 by new
recurring revenue that resulted from, or could be traced to, the 2011 advertising. Tr. 661-63.
However, $328,000 in advertising divided by $204,000 in new annually occurring revenue
equals a factor of 1.61.

BOP additionally represented in the second offering memorandum: “the key business
driver will be the ability of management to persistently convert advertising spending to new
clients and new recurring revenues at a factor of less than 0.80. Higher conversion ratios will
cause the payback period to be drawn out, thus lowering investor returns.” RX 2 at 17.
Winkelmann agreed that BOP did not disclose to second round investors that in the first offering
memorandum, BOP had represented that the key driver to its business was keeping the
advertising ratio below 0.40. Tr. 676-77.

According to Juris, BOP’s advertising spending report for February 2012, RX 36, created
during the first week of March 2012, was the most recent report available at the time of the
second offering memorandum. Tr. 873, 912. That report calculated the advertising factor for
any given month by dividing the advertising expenses for the month by the amount of recurring
annual revenues from new AUM generated during that month. RX 36; Tr. 873-75, 878, 945-46.
The report determined the amount of annual revenues by multiplying the new AUM generated in

'3 The memorandum explained that gross annual revenue from new accounts was 1% on the first
$500,000, 0.75% on the next $500,000, and 0.50% on the balance in excess of $1 million. RX 2
at 5. Institutional investors received an even more beneficial fee structure based on the size of
the account. Id.
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a given month by 0.01, which assumed a 1% management fee, not a 0.8% management fee. Tr.
879, 937-39. For the February 2012 report, the advertising factor (based on revenues generated
during the month of advertising) for February 2012 was 0.67, for January 2012 it was 0.74, for
December 2011 it was 1.02, and for November 2011 it was 1.45. RX 36. Using the February
2012 report, for the December 2011 through February 2012 period, the factor was 0.79.* See
RX 36. Juris testified that had BOP calculated the February 2012 monthly factor using revenues
resulting from February 2012 advertising, the factor would have been 1.76. Tr. 948.

Collins prepared summary exhibit DX 441, which compares the 0.78 advertising ratio for
2011 disclosed in the second offering memoranda (and repeated in the third and fourth offering
memoranda) to Collins’ calculations of the ratio using BOP’s advertising and revenue data for
2011 contained in DX 159. Tr. 88-89, 92. The 2011 total advertising spending amount on DX
159 ($230,957) is within one dollar of the 2011 yearly advertising spending ($230,958)
contained on (a) RX 18, a BOP “2011 Advertising Analysis” spreadsheet, and (b) DX 86, a chart
breaking down BOP’s advertising spending by month and category.’® Compare DX 159, with
RX 18, and DX 86. Based on the 2011 advertising spending and revenue data contained in DX
159, Collins calculated BOP’s 2011 advertising ratio to be 1.28. DX 441. According to Collins’
analysis, when compared to that figure, the 0.78 ratio in the offering memoranda was overstated
by 64%. Id.; Tr. 96. Collins also calculated BOP’s advertising factor by including the payments
BOP made to Binkholder in 2011 with the advertising spending contained in DX 159. DX 441.
Collins determined that including the Binkholder payments results in a 2011 advertising factor of
1.46. 1d. According to Collins’ analysis, compared to that figure, the 0.78 ratio cited in the
offering memorandum is overstated by 87%. 1d.; Tr. 96. Recalculating Collins’ figures to
account for the 1% management fee assumption used before spring of 2012, see supra, yields an
advertising ratio of 0.98 for 2011.® When compared to the ratio of 0.78, the ratio cited was
overstated by approximately 26%. Recalculating Collins’ Binkholder advertising ratio using this
data yields a ratio of 1.12; when compared to the ratio of 0.78, the 0.78 ratio was overstated by
approximately 44%."

Collins also prepared summary exhibit DX 442, which compares the 0.62 “current”
advertising ratio disclosed in the second offering memorandum to Collins’ calculations of the
ratio using advertising and revenue data (1) from March 2011 through February 2012, (2) from
December 2011 through February 2012, and (3) for February 2012. DX 442; Tr. 96-97. In
making these calculations, Collins used BOP’s 2011 advertising and revenue data contained in

14 Divide total advertising spend of $58,689.49 by total revenue of $74,430.

1> Similar to DX 159, DX 86 was not created in 2011. DX 86 is part of a series of documents
produced to the Commission in response to Item 4 of the subpoena served by the Commission
during the 2013 examination. Compare DX 86, with DX 395 at 5329; see DX 395 at 5300.

1% One percent of $23,467,801 is $234,678. Advertising spend for 2011 of $230,957 divided by
2011 annual revenue of $234,678 is 0.98.

7 The advertising spend for 2011, including payments to Binkholder, of $263,132.44 divided by
2011 annual revenue of $234,678.01 is 1.12.
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DX 159, and used the 2012 data contained in DX 396 at page 5639. Tr. 98-99. Based on
Collins’ calculations, BOP’s advertising ratio was 0.90 for February 2012, 0.96 for December
2011 through February 2012, and 1.28 for March 2011 through February 2012. DX 442.
According to Collins’ analysis, using the most conservative of these numbers (0.90), the 0.62
ratio contained in the second offering memorandum was overstated by 46%. Id. Collins also
calculated these numbers including BOP’s payments to Binkholder and found that BOP’s
advertising ratio was 1.27 for February 2012, 1.16 for December 2011 through February 2012,
and 1.48 for March 2011 through February 2012. 1d. Using the most conservative ratio (1.16),
the 0.62 ratio was overstated by 87%. 1d.

c. Third Offering

On August 9, 2012, Juris emailed Winkelmann about the third round royalty unit offering
materials. DX 169. She wrote:

Exhibits should all be updated to reflect round 3 figures and/or updated versions
of documents. The executive summary is saved in there as well. The only thing
that needs to be updated on that is the ‘factor’ number used throughout the
document. It references .62 and .51. The Acquisition Cost photo you have
included shows .64 as the factor for May and .51 for June. We just need to be
consistent on whatever number we use in the document.

Id.; Tr. 683. The final third round offering memorandum did not reference either a 0.62 or a 0.51
current advertising factor. See RX 3.

In the third round offering memorandum, dated September 1, 2012, BOP represented that
the current advertising factor was 0.67, “[o]r in other words, Blue Ocean Portfolios spends $0.67
in advertising to buy $1.00 in new recurring annual revenue.” RX 3 at 3. Winkelmann testified
that the factor would be different depending on the current month used to calculate the factor.
Tr. 693. Winkelmann agreed that the third memorandum does not disclose a change in the
method used to calculate the advertising ratio or that the advertising ratio could differ based on
the particular “snapshot” in time used to calculate the factor. Tr. 695-97, 706.

The third round offering memorandum stated that BOP’s advertising and sales system
had been generating at least $2.8 million in new AUM per month, with total AUM growing at a
rate of 18.50% per quarter to approximately $85 million, with annual recurring revenue of about
$675,000."® RX 3 at 3. Later in the third memorandum, BOP represented that:

Blue Ocean Portfolios is spending approximately $15,000 per month on
advertising which . . . is converting to approximately $2.8 million in new assets
that are generating $31,000 in new annual recurring revenue. So each $10,000 in
new recurring revenue is currently costing Blue Ocean Portfolios $6,700 in
advertising - a 67/100 ratio or an “advertising conversion factor” of 0.67.

18 BOP disclosed the same fee structure for non-institutional investors as it had in the second
offering memorandum. RX 3 at 3.
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Id. at 11. However, $15,000 divided by $31,000 equals 0.48, as opposed to 0.67. See Tr. 703.
Also similar to the second memorandum, the third memorandum represented that the advertising
yield factor “is the key driver of the Blue Ocean Portfolios model. This advertising factor for
2011 was 0.78.” RX 3 at 13.

BOP’s July 2012 advertising spending report was generated in early August 2012, and
was available to BOP when the third round offering memorandum was being prepared. RX 54 at
62-75; Tr. 898, 913. The July 2012 report, like the February 2012 report, tracked (a) advertising
spending for certain months, (b) the amount of new AUM generated as a result of a given
month’s advertising, and (c) the amount of new AUM generated during a given month of
advertising. RX 54 at 63; Tr. 900-01. The July 2012 report calculated the monthly factor in the
same way the February report did: advertising spending for a month divided by anticipated new
annual revenues generated during that month. RX 54 at 63; Tr. 901 That report also included
“[t]railing 6-month” factors, which were calculated in two ways: (1) by finding the average of
the advertising factor (adding up six months of factors and dividing by six); and (2) the
geometric mean factor, which was a complicated calculation done through an excel formula. RX
54 at 63; Tr. 901-03. For the July 2012 report, the factor for July 2012 was 3.0, the trailing 6-
month (January-June) average factor was 0.71, and the trailing 6-month (January-June)
geometric mean factor was 0.69. RX 54 at 63. Winkelmann did not include any of these factors
in the third offering memorandum. RX 3 at 3, 11, 13. The July 2012 data contained in the
August 2012 advertising report was the most recent monthly report BOP had available at the
time the third offering memorandum was prepared, but BOP had continuous access to the firm’s
actual data and could calculate the factor at any time. Tr. 909-10.

Collins prepared summary exhibit DX 443, which compares the 0.67 ‘“current”
advertising ratio disclosed in the third offering memorandum to Collins’ calculations of the ratio
using advertising and revenue data (1) from September 2011 through August 2012, (2) from June
2012 through August 2012, and (3) for August 2012. DX 443; Tr. 101. In making these
calculations, Collins used BOP’s 2011 advertising and revenue data contained in DX 159, and
used the 2012 data contained in DX 396 at 5639. DX 443; Tr. 102-03. Juris testified and
Winkelmann confirmed that the entirety of the data on DX 159 would have been available to
Winkelmann when BOP was preparing the third offering memorandum. Tr. 488-89, 953.

Based on Collins’ calculations, BOP’s advertising ratio was 1.02 for August 2012, 0.77
for June 2012 through August 2012, and 1.02 for September 2011 through August 2012. DX
443. According to Collins’ analysis, using the most conservative of these numbers (0.77), the
0.67 ratio contained in the third offering memorandum was overstated by 14%. Id.; Tr. 104.
Collins also calculated these numbers including BOP’s payments to Binkholder and found that
BOP’s advertising ratio was 1.47 for August, 1.25 for June 2012 through August 2012, and 1.19
for September 2011 through August 2012. DX 443. Using the most conservative ratio (1.19),
the 0.67 ratio was overstated by 78%. Id.; Tr. 104. Collins’ calculation of the advertising ratio
for July 2012 was 0.63. DX 443. Recalculating the three- and twelve-month calculations to end
in July 2012, the data available at the time the third round offering memorandum was being
drafted yields an advertising factor of 0.61 for May through July 2012 and 0.87 for August 2011
through July 2012. See id.
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d. Fourth Offering
The fourth round offering memorandum, dated February 15, 2013, represented:

for . .. 2012 the [advertising] factor was 0.89%. Or in other words, Blue Ocean
Portfolios spent $0.89 in advertising to “buy” $1.00 in new recurring annual
revenue. In 2012 Blue Ocean Portfolios invested approximately $307,000 in
advertising and the AUM increased approximately $35 million from $57 million
to $92 million. Resulting recurring revenues increased by approximately
$262,000 to approximately $725,000 annually.

RX 4 at 1, 4. $307,000 divided by $262,000 results in an advertising ratio of 1.17, not 0.89. Id.;
Tr. 746.

The fourth round offering memorandum stated that BOP’s advertising and sales system
had been generating at least $2.6 million in new AUM per month, with total AUM growing at a
rate of 15.50% per quarter to approximately $98 million, with annual recurring revenue of about
$725,000. RX 4 at 3. In a subsequent section, the fourth round memorandum represented:
“$10,000 per month on advertising . . . is converting to approximately $2.8 million in new assets
that are generating $31,000 in new annual recurring revenue. So each $10,000 in new recurring
revenue is currently costing Blue Ocean Portfolios $6,700 in advertising — an 89/100 ratio or an
‘advertising conversion factor’ of 0.89.” Id. at 11. $10,000 divided by $31,000 results in an
advertising ratio of 0.32, while $6,700 divided by $10,000 results in a ratio of 0.67. Tr. 752-53.
The fourth offering memorandum additionally represented that the advertising yield factor “is the
key driver of the Blue Ocean Portfolios model. This advertising factor for 2011 was 0.78. In
2012 this factor was 0.89.” RX 4 at 13.

BOP’s December 2012 St. Louis advertising report” contained three monthly factor
calculations: advertising expenses for a month divided by (a) new annual recurring revenues
resulting from the month’s advertising expenses (Factor 1); (b) new annual recurring revenues
based on new client accounts that were signed up during the month (Factor 2); and (c) new
annual recurring revenues based on new client accounts where the client funds were transferred
to BOP’s management during that month (Factor 3). RX 120 at 1; Tr. 904-05.

The December 2012 St. Louis report also reported trailing six-month and trailing nine-
month factors for each of the three factors, along with a trailing twelve-month factor for Factor 3.
RX 120 at 1. According to that report, for St. Louis the trailing six-month factor was 2.00 for
Factor 1, 1.22 for Factor 2, and 1.02 for Factor 3. Id. The trailing nine-month factor for Factor 1
was 2.01, 0.91 for Factor 2, and 0.85 for Factor 3. 1d. The trailing twelve-month factor for

19 The memorandum describes the same fee structure for non-institutional investors as the second
and third memoranda. RX 4 at 3.

20 For BOP’s December 2012 advertising, there was a separate report for BOP’s St. Louis and
the recently opened Chicago office. RX 120 at 1-2; Tr. 903.
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Factor 3 was 0.89. Tr. 905. The trailing twelve-month factor for Factor 3 across the St. Louis
and Chicago offices was 1.12.** See RX 120 at 1-3.

Collins prepared summary exhibit DX 444, which compares the 0.89 advertising ratio for
2012 disclosed in the fourth offering memorandum to Collins’ calculations of the ratio using
BOP’s advertising and revenue data for 2012 contained in DX 396 at 5639. Tr. 104-06.

Using the data in DX 396, Collins divided BOP’s 2012 advertising spending by its new
recurring revenue for that year, which calculates to an advertising ratio of 1.02. DX 444; Tr.
106-07. According to Collins’ analysis, compared to that figure, the 0.89 ratio for 2012 in the
fourth offering memorandum is overstated by 14%. DX 444. Collins also calculated these
numbers including BOP’s payments to Binkholder and found that BOP’s advertising ratio was
1.34 for 2012, which he found was overstated by 51%. Id.

E. Legal Advice Received by Respondents for Royalty Unit Offerings

Winkelmann retained his friend, the late Michael Morgan, and his law firm Greensfelder
to assist him in drafting and reviewing each of the four BOP royalty unit offering memoranda
and their disclosures. Tr. 1247, 1318-19, 1325; FOF 51, 53-55. Morgan was an experienced
attorney who specialized in securities law and regulatory compliance and he was knowledgeable
about securities offerings and regulatory filings. FOF 51; Tr. 1319. After talking with Morgan,
Winkelmann settled on a royalty unit structure for the offerings. Tr. 439-40, 1246-48.%

Under the engagement, Greensfelder did in fact review and revise each offering
memorandum. FOF 53; Tr. 378, 1325-26; RX 113 at 1-6. Winkelmann prepared the initial draft
of the offering memoranda, which included an overview of BOP’s advertising campaign as of
that period. FOF 53. Morgan, his Greensfelder colleague Giles Walsh, and Winkelmann
exchanged several drafts of the offering memoranda before they were finalized and distributed to
investors. RX 106 at 30-47, 52-54, 112-29, 321-37, 357-73, 377-92, 440-60, 525-839, 844-1040,
1209-1509, 1974-80, 1986-92, 2079-2154. For the first round offering, Greensfelder also
reviewed and edited a business plan for BOP that was drafted by Winkelmann. Tr. 1347-48; RX
106 at 112-29.

21 Advertising cost for St. Louis for 2012 was $227,672 and advertising cost for Chicago for
September to December 2012 was $69,660 for a total of $297,332. RX 120 at 1-3. Estimated
new revenue for St. Louis for 2012 was $261,756 and total revenue for Chicago for September to
December 2012 was $2,574 for a total of $264,330. Id.

22 The Greensfelder invoices evidence at least one billed conversation between Morgan and
Winkelmann prior to the time Winkelmann emailed Morgan a draft that outlined the royalty unit
structure. See DX 277 at 1; RX 106 at 30-47; see also RX 106 at 1-2 (Feb. 3, 2011, email from
Morgan to Greensfelder attorneys regarding a conflicts check for Morgan’s representation of
BOP in connection with a financing and a Feb. 15, 2011, email from Winkelmann to Morgan
mentioning the royalty units).
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Morgan and Walsh also drafted other documents associated with the offerings, including
the subscription agreement and royalty unit certificate, a cover letter used to transmit the offering
materials to investors, and the warrant included in the first round offering. FOF 54; RX 106 at
66, 70-71, 85-90, 93-107, 110-11, 137-50, 224-83, 317-20, 472-87, 495-524, 1042-86, 1510-36;
Tr. 1325-26. Greensfelder also drafted the exclusive marketing agreement with Binkholder and
provided Winkelmann and BOP advice about the risk disclosures that were included in each
subscription agreement. Tr. 1326, 1347.

Winkelmann also recalls relying on Morgan’s oral advice that there was “no problem”
selling royalty units to BOP advisory clients because the offerings did not pose a conflict of
interest. Tr. 1249-51. Winkelmann’s account is irreconcilably contradicted by the subscription
agreements drafted by Greensfelder, in which each royalty unit investor was required to
“represent” and “warrant” that BOP “has not provided any investment advice” to the investor.?®
RX 1 at 95; RX 3 at 129; RX 4 at 130; DX 124 at 9375. There is no reasonable explanation for
how Morgan, who drafted the subscription agreement, could conclude that there was “no
problem” selling royalty units to BOP’s advisory clients to which Winkelmann had provided,
and continued to provide, investment advice. Stated a different way, if Morgan’s view was that
there was no problem in Winkelmann selling royalty units to investment advisory clients,
Morgan would surely not have included the preceding representations and warrants by investors
that would effectively prohibit such an arrangement. Because of that consistent, unequivocal
language in the documents prepared by Greensfelder, I conclude that Winkelmann’s recollection
is mistaken and that he has failed to satisfy his burden in proving that Morgan advised
Winkelmann that he could sell royalty unit to his advisory clients.

F. Winkelmann’s Compensation and Conflict of Interest Issues

The royalty unit offering materials did not disclose any potential conflict of interest, and
Winkelmann never discussed conflicts or potential conflicts with the royalty unit investors. Tr.
550-51, 780-83. In fact, the royalty unit memoranda explained that the concept of royalty
financing “appears to be a compelling way for the investors, owners and employees to align their
interest” because “the revenue streams are both recurring and growing.” RX 1 at 5; see RX 1 at
15; RX 2 at 6, 22; RX 3 at 4, 20-21; RX 4 at 4, 21. This was so, as explained by the second,
third, and fourth offering memoranda, because the “royalty holders have an incentive to refer
business and to see the business revenu