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SUMMARY 

 

 This Initial Decision finds that Respondent Thomas R. Delaney II (Delaney) was a cause 

of Penson Financial Services, Inc.’s (Penson) violations of Rules 204T and 204 of Regulation 

SHO (Reg. SHO), and orders Delaney to cease-and-desist from causing further violations of 

Rule 204 of Reg. SHO and to pay a civil money penalty of $20,000.  The Initial Decision also 

finds that Respondent Charles W. Yancey (Yancey) did not fail reasonably to supervise Delaney 

and a second employee with a view to preventing and detecting their alleged aiding and abetting 

of Penson’s violations. 

 

I.  INTRODUCTION 

 

 The Securities and Exchange Commission (Commission or SEC) issued an Order 

Instituting Administrative and Cease-and-Desist Proceedings (OIP) on May 19, 2014, pursuant 

to Sections 15(b) and 21C of the Securities Exchange Act of 1934 (Exchange Act) and Section 

9(b) of the Investment Company Act of 1940 (Investment Company Act).  The OIP alleges that:  

(1) Penson violated Rules 204T and 204 of Reg. SHO; (2) Delaney and the Senior Vice President 
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of Securities Lending willfully aided and abetted and caused Penson’s violations; and (3) Yancey 

failed reasonably to supervise Delaney and the Senior Vice President with a view to preventing 

and detecting their willful aiding and abetting.  OIP at 16.  

 

 I held a hearing in this matter in Dallas, Texas, from October 27, 2014, through 

November 10, 2014.  During the hearing, the Division of Enforcement called ten witnesses, 

including Delaney and Yancey.  Delaney called four witnesses including himself, and Yancey 

called twelve witnesses including himself.  Approximately 600 exhibits were admitted into 

evidence.
1
 

 

II.  FINDINGS OF FACT 

 

I base the following findings of fact and conclusions on the entire record and the 

demeanor of the witnesses who testified at the hearing, applying preponderance of the evidence 

as the standard of proof.  See Steadman v. SEC, 450 U.S. 91, 100-04 (1981).  All arguments and 

proposed findings and conclusions that are inconsistent with this decision are rejected.  I find the 

following facts to be true. 

 

A. Background 

 

1. Penson Financial Services, Inc.  

 

Penson was a North Carolina corporation with a principal place of business in Dallas, 

Texas.  Stipulated FOF No. 3.  It was a broker-dealer registered with the Commission, which, 

from at least 2010 to 2012, was one of the largest clearing firms in the United States as measured 

by the number of correspondent brokers for which it cleared.  Id.  Penson filed a Form BDW to 

withdraw its registration from the Commission, which was effective in October 2012, and then 

declared bankruptcy in January 2013.  Id.  A bankruptcy plan implementing Penson’s liquidation 

was approved in July 2013.  Id. 

 

Penson was a wholly-owned subsidiary of SAI Holdings, Inc., which in turn was a 

wholly-owned subsidiary of Penson Worldwide, Inc. (PWI).  Stipulated FOF No. 3.  PWI was a 

public company with a number of subsidiaries, including Penson Financial Services, London; 

Penson Financial Services, Canada; and Nexus Technologies.  Stipulated FOF No. 103. 

                                                            
1
 Citations to the Division’s exhibits, Delaney’s exhibits, and Yancey’s exhibits are noted as 

“Div. Ex. ___,” Del. Ex. ___,” and “Yan. Ex. ___,” respectively.  I will use similar designations 

in citations to the post-hearing filings, which include post-hearing briefs (“Br.”) and replies 

(“Reply”).  Because the Division replied separately to Delaney and Yancey, its reply briefs are 

designated “Div. Reply to Yan.” and “Div. Reply to Del.”  Citations to the parties’ stipulated 

findings of fact, as ordered on December 17, 2014, are noted as “Stipulated FOF No.___,” and 

citations to the parties’ stipulated conclusions of law are noted as “Stipulated COL No. ___.”  

See Thomas R. Delaney II, Admin. Proc. Rulings Release No. 2143, 2014 SEC LEXIS 4903 

(Dec. 17, 2014).  Additional findings of fact and conclusions of law, to which the parties did not 

stipulate, are cited as “Div. Proposed FOF No. ___” and “Div. Proposed COL No. ___,” with 

similar designations for Delaney’s and Yancey’s proposed findings and the replies thereto.   
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2. Thomas R. Delaney II 

 

Delaney, age 45, of Colleyville, Texas, was the Chief Compliance Officer (CCO) of 

Penson from at least September 2008 through April 2011.  Stipulated FOF Nos. 1, 12.  Delaney 

gave notice of his resignation as CCO in mid-March 2011, and he left employment at Penson at 

the end of April 2011.  Stipulated FOF Nos. 56, 57.  Delaney currently works in compliance at a 

registered broker-dealer.  Stipulated FOF No. 1.  He holds Series 4, 7, 24, 27, 53, and 63 

licenses.  Id. 

 

The relevant period (Relevant Period) for the Division’s claim against Delaney runs from 

October 1, 2008, until approximately February 15, 2011.  Stipulated FOF No. 58.  During the 

Relevant Period, in addition to his position as CCO, Delaney was a registered representative 

associated with Penson.  Stipulated FOF No. 102; Div. Ex. 241. 

 

3. Charles W. Yancey 

 

Yancey, age 58, of Colleyville, Texas, was the President and Chief Executive Officer 

(CEO) of Penson from at least October 2008 through February 2012.  Stipulated FOF No. 2.  

Yancey was hired as CEO because Penson was growing too large for its founders to continue to 

manage.  Tr. 1456-57.  Yancey is currently a Managing Director at a registered broker-dealer.  

Stipulated FOF No. 2.  He holds Series 7, 24, 55, and 63 licenses.  Id. 

 

4. Michael Johnson 

 

 Michael Johnson (Johnson), of Dallas, Texas, was the Vice President of Penson’s 

Securities Lending (Stock Loan) department until approximately October 2008, when he became 

the PWI Senior Vice President for Global Stock Lending, responsible for all of Penson’s 

worldwide stock lending operations.  Stipulated FOF Nos. 55, 117; Tr. 514.  From October 2008 

to June 2012, Johnson was an employee of PWI, the parent company of Penson, and was 

included on the organizational charts of PWI rather than of Penson.  Stipulated FOF No. 9.  

During the Relevant Period, Johnson was a registered representative associated with Penson.  

Stipulated FOF No. 102; Div. Ex. 242.  He held Series 7, 24, 27, and 63 licenses.  Stipulated 

FOF No. 55.  Johnson was charged by the Commission for willfully aiding and abetting the Rule 

204 violations at issue in this matter, and has settled his case on a “neither admit nor deny” basis.  

Stipulated FOF No. 104; Michael H. Johnson, Exchange Act Release No. 72186, 2014 SEC 

LEXIS 1711 (May 19, 2014).  Johnson is the “Senior Vice President of Stock Loan” referenced 

in the OIP, whom the Division alleges Yancey is liable for failing to supervise, in addition to 

Delaney.  See OIP at 13-14; Div. Br. at  28.  

5.  Other Pertinent Personnel 

 

Philip Pendergraft (Pendergraft) and Dan Son (Son) were the co-founders of Penson.    

Tr. 282, 1418; Yan. Ex. 513 at 70.  Both were licensed principals and registered representatives 

associated with Penson.  Stipulated FOF Nos. 73, 74; Tr. 1456.  From 2008 to 2011, Pendergraft 

was CEO of PWI and a member of its board of directors.  Tr. 1459.  Pendergraft was also an 

executive vice president of Penson during the Relevant Period.  Stipulated FOF No. 75.   
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Richard Barto McCain (McCain) began working at Penson in 2006.  Stipulated FOF No. 

108.  He was Penson’s chief administrative officer, and he also served as Penson’s chief 

financial officer for a time.  Id.  In addition to these positions, McCain served as the PWI interim 

treasurer in 2011 and the interim chief financial officer in 2012.  Id. 

 

Holly Hasty (Hasty) was, at least until March 2011, the deputy chief of compliance at 

Penson.  Stipulated FOF No. 65.  Hasty took over as CCO of Penson in March 2011.  Stipulated 

FOF No. 66. 

 

Eric Alaniz (Alaniz) was a compliance officer at Penson during the Relevant Period.  

Stipulated FOF No. 62.   

 

Kimberly Miller (Miller) was a Penson compliance department employee from 2000 until 

2012.  Stipulated FOF No. 107.  One of Miller’s responsibilities was to provide information in 

response to requests from regulators and other outside sources.  Id.  

  

Rudy De La Sierra (De La Sierra) began working at Penson in March 2000 and joined the 

Stock Loan department in June 2000.  Stipulated FOF No. 105.  He became Vice President of the 

Stock Loan department in approximately 2006.  Id.  

 

Brian Gover (Gover) began working at Penson in April 2007.  Stipulated FOF No. 109.  

Over time, he managed several departments, including the Buy-Ins department.  Id.  In April 

2012, Gover moved into the compliance department at Penson.  Id.  He is currently the Chief 

Compliance Officer of Apex Clearing.  Id.  Gover and De La Sierra signed cooperation 

agreements with the Division related to this matter.  Stipulated FOF No. 93; Tr. 125, 342. 

 

Lindsey Wetzig (Wetzig) began working at Penson out of college in March 2000.  

Stipulated FOF No. 106.  In 2004, he joined the Stock Loan department, and in approximately 

2006 or 2007, he was promoted to Operations Manager of the Stock Loan department.  Id.  

Wetzig was charged by the Commission for his role in the Rule 204 violations at issue in this 

proceeding, and settled his case on a “neither admit nor deny” basis.  Lindsey Alan Wetzig, 

Exchange Act Release No. 72187, 2014 SEC LEXIS 1712 (May 19, 2014); Tr. 403. 

 

B. The Settlement Process and Rule 204T/204 

 

The Depository Trust and Clearing Corporation (DTCC) operates the National Securities 

Clearing Corporation (NSCC), a clearing agency registered with the Commission that clears and 

settles the majority of U.S. transactions in equities.  Stipulated FOF No. 5.  When NSCC 

members purchase or sell securities on the exchanges, the exchanges send the trade information 

to the NSCC, which acts as a central counterparty for clearance and settlement.  Id.  NSCC 

operates the Continuous Net Settlement system (CNS), which aggregates and nets the trades 

made each day for NSCC member clearing firms, matching the transactions to available 

securities.  Stipulated FOF No. 5; Tr. 82-83, 1613.  The result is a net position, which represents 

how many shares the NSCC member is either entitled to receive (a net long position) or must 

deliver (a net short position) based on the trades made that day.  Tr. 1613.  NSCC member 

clearing firms receive reports that, as of at least close of business of the trading day plus one day 



5 
 

(T+1), notify the firms of transactions scheduled to clear and settle by close of business T+3.  

Stipulated FOF No. 5; see Tr. 82, 1613.  The standard settlement cycle for U.S. equity securities 

is three business days after the trade day (T+3).  Div. Ex. 67 at n.8; Tr. 80-81, 1640-41.  CNS 

also sends reports to the firms listing net fails to deliver in each security as of T+3, which occur 

when the firms fail to deliver to CNS the shares for which they have a net short position.   

Stipulated FOF No. 5; Tr. 82-83, 1005.   
 

If a trade fails to settle, there are consequences to the buyer of the shares, and to the 

market more generally.  For example, the buyer does not receive certain rights that come along 

with owning shares and is exposed to additional risk, and confidence in the market is 

undermined.  Tr. 1005-08, 1677-79; Div. Ex. 260. 

 

In order to address prolonged failures to deliver, the Commission adopted temporary 

Rule 204T and, later, a permanent Rule 204 of Reg. SHO (collectively, Rule 204T/204).  

Stipulated FOF No. 4; Div. Ex. 69.  In adopting Rule 204T/204, the Commission expressed its 

concern that delivery of securities was not being made until several days following the standard 

three-day settlement cycle.  Tr. 1642; Div. Ex. 69.  Rule 204T became effective on September 

18, 2008, and Rule 204, which made most of the provisions of Rule 204T permanent, became 

effective on July 31, 2009.  Stipulated FOF No. 4; Div. Ex. 69.  The close-out requirements of 

Rule 204T were adopted in Rule 204 without modification.  Div. Ex. 69 at 8269.  Thus, 

testimony regarding the requirements of Rule 204T at issue in this proceeding applies equally to 

Rule 204, and vice versa.      

 

Rule 204T/204 requires participants of a registered clearing agency to deliver equity 

securities to a registered clearing agency when delivery is due; that is, by settlement date (T+3).  

Div. Exs. 67, 69.  For short sales, if the participant does not deliver securities by T+3 and has a 

failure-to-deliver position at the clearing agency (also referred to as CNS fails/failures to 

deliver), at market open on the morning of T+4 it must take affirmative action to close out the 

failure-to-deliver position by purchasing or borrowing securities of like kind and quantity by no 

later than the beginning of regular trading hours on the settlement day following the settlement 

date (T+4).  Id.  For long sales, if the participant has a failure-to-deliver position at the clearing 

agency at market open on the morning of T+6, it must take affirmative action to close out the 

failure-to-deliver position by purchasing or borrowing securities of like kind and quantity by no 

later than the beginning of regular trading hours on the third settlement day following the 

settlement date (T+6).  Id.  

 

At all relevant times, Penson was a clearing firm, i.e., a participant of a registered 

clearing agency and a member of NSCC.  Stipulated FOF No. 6.  No PWI entity other than 

Penson had close-out obligations under Rule 204T/204.  Stipulated FOF No. 111.  From October 

2008 until November 2011, Penson failed to close out CNS failures to deliver resulting from 

long sales of loaned securities by market open T+6.  Stipulated FOF No. 7.  The relevant long 

sales originated with securities held in customer margin accounts.  Id.  Under the Commission’s 

customer protection rule, Penson was permitted, subject to certain conditions and limitations, to 

re-hypothecate margin securities to third parties; that is, Penson loaned out securities in the 

margin accounts to third parties.  Id.; Tr. 942-44.  This was done according to the terms of a 
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Master Securities Lending Agreement (MSLA) developed by the Securities Industry and 

Financial Markets Association (SIFMA).  Stipulated FOF No. 7. 

   

When a margin customer sold the hypothecated securities that were out on loan, Penson 

issued account-level recalls to the borrowers of the securities on T+3, i.e., three business days 

after execution of the margin customer’s sale order.  Stipulated FOF No. 8.  When the borrowers 

did not return the shares by the close of business T+3, and Penson did not otherwise have enough 

shares of the relevant security to meet its CNS delivery obligations, Penson incurred a CNS 

failure to deliver.  Id.   

 

Rule 204T/204 contains a “safety valve” in the form of a concept called the penalty box.  

Tr. 140, 2061-62.  If a participant of a registered clearing agency is unable to close out a CNS 

failure to deliver, it must place the security in question on a list, called the penalty box, and 

cannot lend any of the shares on that list.  Tr. 140.  Because no system can guarantee perfect 

settlement, the penalty box allows the capital markets to continue operations related to short 

selling.  Tr. 2061-63.  

 

C. The Stock Loan Department and its Rule 204T/204 Violations 

 

Penson’s Stock Loan department had several different functions.  Tr. 90.  It generated 

revenue by lending out securities in its customers’ margin accounts to counterparties, who 

generally paid a “rebate” to borrow the securities in order to meet their customers’ delivery 

obligations, and by borrowing securities to assist with Penson customers’ short selling, charging 

a mark-up to its customers for the cost of the borrow to satisfy the obligation to settle the short 

sale trade on T+3.  Tr. 90-91, 206-09, 211-12, 355-56, 944-45.  The Stock Loan department also 

supported Penson customers’ short selling by providing “locates” on shares – affirmative 

determinations that the shares would be available – before the customer engaged in the short 

sale, and charging a rate for that service.  Tr. 205-06, 346; 945-46.  The Stock Loan department 

generated significant profits through these lending, borrowing, and locating activities.  Tr. 212-

13, 944-46.  Penson also used the Stock Loan department’s lending capabilities to obtain 

working capital for the firm, by pledging the securities to a counterparty in exchange for a 

percentage of the securities’ value paid in cash. Tr. 209-11, 943-44, 1502-03.  This way of 

obtaining financing for Penson was advantageous compared to financing through a bank loan 

because Penson received more value for the stock pledged as collateral and paid a lower interest 

rate.  Tr. 209-11, 943-944, 1831-32, 2165-66. 

 

Penson’s Stock Loan department was responsible for closing out CNS fails arising from 

long sales of securities which had been loaned out by Penson.  Tr. 173, 235, 305-06.  By 

contrast, Penson’s Buy-Ins department had the responsibility to close out CNS fails caused by 

customers, e.g., customers who sold short or customers who sold long and failed to provide the 

shares to Penson by settlement date.  Stipulated FOF No. 17; Tr. 173, 231-32, 235, 305-06.  In 

such circumstances, the cost of the buy-in (i.e., borrowing or buying before market open), and 

the attendant market risk, was borne by the customer or broker causing the fail, not by Penson.  

Stipulated FOF No. 17; Tr. 87-90.  Where CNS failures to deliver were not caused by the action 

of any customers, as was the case for long sales of loaned securities, there was no one other than 

Penson to absorb the cost of closing out the fails.  Stipulated FOF No. 18.   
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Members of the Stock Loan department, which included Johnson, at all times knew that 

Rule 204T/204 required them to close out all long sale transactions at or before market open on 

T+6.  Stipulated FOF No. 70.  Stock Loan initially attempted to comply with this requirement for 

long sales of loaned securities by recalling loans at the account level on T+3 and buying in the 

borrowers at market open T+6.  Stipulated FOF No. 10.  However, because the MSLA gave the 

borrowers three full days (until close-of-business T+6) to return the shares, the borrowing 

counterparties pushed back against Penson’s attempted market open T+6 buy-ins.  Id. 

 

Due to this difficulty in buying in the shares, at least on some occasions, the Stock Loan 

department allowed CNS failures to deliver resulting from long sales of loaned securities to 

persist beyond market open T+6 and did not take steps, such as purchasing or borrowing 

securities, in order to close out Penson’s CNS failure-to-deliver position.  Stipulated FOF No. 11.   

 

As head of the Stock Loan department, Johnson had primary authority and responsibility 

for its operational practices and for the department’s Written Supervisory Procedures (WSPs), 

which were incorporated into Penson’s WSPs.  Stipulated FOF No. 41.  Johnson was also the 

individual with primary responsibility in the Stock Loan department for compliance with Rule 

204T(a)/204(a) procedures.  Stipulated FOF No. 38.  He knew that Rule 204T(a)/204(a) required 

Penson to close out CNS failures to deliver for long sales, including long sales of loaned 

securities, by market open T+6, and he ultimately made the decision that the Stock Loan 

department would use procedures by which fails to deliver were not closed out until the 

afternoon of T+6.  Stipulated FOF No. 41; Tr. 389.  From October 2008 through November 

2011, Johnson knew Penson was at times violating Rule 204T(a)/204(a) in connection with long 

sales of loaned securities.  Stipulated FOF No. 41.  

 

Between October 2008 and October 2011, there were at least 1,500 Rule 204T(a)/204(a) 

violations by Penson relating to long sales of loaned securities.
2
  Stipulated FOF No. 49; Del. Ex. 

454 at 33-34.  During this time, Penson cleared at least one billion securities transactions, of 

which 83.6 million were long sale transactions by Penson that were potentially associated with 

loaned shares.  Stipulated FOF Nos. 50, 51.  Of these 83.6 million long sale transactions, only 

0.12 percent were potentially associated with a negative CNS position that was a Rule 

204(a)/204T(a) violation.  Stipulated FOF No. 51.  The 1,500 Rule 204T(a)/204 negative CNS 

positions identified as violations represented only approximately 0.68 percent of the total number 

of Penson’s CNS net sale settling positions potentially associated with loaned shares.  Stipulated 

FOF No. 52.  It is not surprising that only a small percentage of all trades Penson cleared 

violated Rule 204, because the vast majority of all trades settle within the standard three-day 

settlement cycle.  Tr. 1018-19, 1640-41. 

 

                                                            
2
 For the alleged violations of Rule 204T/204 for long sales of loaned securities in this case, the 

Division of Enforcement is not alleging that a failure to recall on T+2 or a failure to close out at 

any time prior to market open on T+6 is a violation.  Stipulated FOF No. 59. 
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The Stock Loan department’s revenue was approximately $77 million during this period.  

Stipulated FOF No. 79.  The only specifically quantified benefit Penson gained from not timely 

closing out fails to deliver at market open on T+6 is $59,000.  Stipulated FOF No. 53. 

 

D. The Compliance Department’s Role 

 

During the Relevant Period, Penson’s compliance department, under the direction of 

Yancey and Delaney, grew to over twenty-three employees.  Stipulated FOF No. 72.  On 

average, the compliance department received between approximately 1,100 and 1,500 regulatory 

requests and state agency subpoenas per year.  Stipulated FOF No. 99. 

 

Penson’s general implementation process for new rules and regulations was as follows:  

in response to a new rule, the compliance department often held initial meetings with the affected 

business units and management to determine what procedural changes, development efforts, 

technology resources, or training was required, as well as to create a roadmap for compliance 

deadlines and testing, and also distributed special compliance memorandums both internally and 

externally to keep employees and correspondents abreast of the recent regulations.  Tr. 1246-50, 

1707-08, 1715, 1718-20.  Penson also provided web-based compliance training to its employees, 

including training on Reg. SHO and Rule 204T/204.  Tr. 1710-11, 1718, 1740-42; Del. Ex. 384. 

 

Delaney participated in Penson’s efforts to implement procedures in response to Rule 

204T in October 2008 and to Rule 204 in July 2009.  Stipulated FOF No. 14.  On or around 

September 25, 2008, Delaney received and read guidance from the law firm Morgan, Lewis & 

Bockius LLP (Morgan Lewis) discussing the Commission’s issuance of emergency orders on 

temporary close-out requirements on short sales.  Stipulated FOF 85; Tr. 1245-46; Del. Ex. 422a.  

The guidance noted that a clearing broker had until market open T+6 to close out fails to deliver 

due to long sales.  Del. Ex. 422a at 4.  It also discussed the impact of the interim rules on 

securities lending practices.  Id. at 4-5.  In October 2008, Morgan Lewis issued updated guidance 

about Rule 204T, which again noted the close-out requirements for long sales and included 

information regarding how securities lending practices would be affected.  Div. Ex. 255 at 3-5.  

The guidance also linked to the Rule 204T adopting release, which discussed Rule 204T’s 

requirements for failures to deliver resulting from long sales.  Id. at 5; see Div. Ex. 67 at 1713.   

 

It was Delaney’s practice to review Morgan Lewis’s guidance carefully.  Tr. 1400.  Rule 

204T/204 was among the most significant rule changes during Delaney’s more than fifteen years 

in the industry.  Tr. 1228-30; 1240-41; see Del. Ex. 302 at pp. 0936, 0939.  Delaney was aware 

of the potential tension between the close-out requirements of Rule 204T and securities lending 

practices in the industry.  Div. Ex. 224 at 404.  He also understood at all relevant times that Rule 

204T/204 required Penson to close out CNS failures to deliver resulting from long sales by 

market open T+6.  Stipulated FOF No. 14.   

 

Beginning in October 2008, two Stock Loan officials engaged in sparing conversations 

with Delaney about the challenges of Rule 204T compliance.  Tr. 227, 236-37, 517-20, 524-25.  

There is no evidence that other Stock Loan personnel had similar discussions with Delaney.  Cf. 

Tr. 402-03; Del. Ex. 446 (July 2014 Brady Letter).  Both Johnson and De La Sierra testified that 

they warned Delaney that Penson counterparties pushed back against being bought in by market 
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open on T+6 because they viewed it as a violation of both the MLSA and Penson’s recall letters, 

which gave the counterparties a full three days to return the securities after Penson recalled them 

on T+3.  Tr. 225-27, 272, 517-21.  Johnson also recalled “putting pressure” on Delaney in 

August 2009, around the time Rule 204 was adopted, “for answers … because [Johnson] was 

concerned about complying with the rule.”  Tr. 524-25.  Johnson testified that he made it clear to 

Delaney what the Stock Loan department’s problem was with complying with Rule 204T/204.  

Tr. 525.  Johnson was a vocal and direct personality; he was not afraid to raise issues and was 

direct if he needed something.  Tr. 2226-27.  Though Johnson was also a prolific emailer, no 

email was ever identified from Johnson to Delaney regarding counterparty pushback or 

requesting guidance on how to handle it.  See Stipulated FOF No. 119; see, e.g., Yan. Exs. 521, 

638, 667-68, 707.  Nor were any emails introduced from anyone else in the Stock Loan 

department to anyone in the compliance department on the issue of counterparty pushback.   

 

Johnson and De La Sierra testified that they raised this issue with Delaney so that he 

would provide them guidance on how to comply with Rule 204T/204.  Tr. 239-41, 517-18.  On 

one occasion, rather than provide guidance to the Stock Loan department on how it could comply 

with Rule 204T/204, Delaney told Johnson to “write [his] congressman” if he had problems with 

the rule.  Tr. 1192-93, 1404-05.  Similarly, De La Sierra testified that within the first two weeks 

of Rule 204T’s inception, he had a conversation in which Delaney asked whether the Stock Loan 

department was still having issues with market open buy-ins, and De La Sierra told him that 

Stock Loan had not resolved the issues, to which “Delaney simply said ‘okay.’”  Tr. 238.  

According to De La Sierra, Delaney did not instruct him or the Stock Loan department to buy in 

by market open on T+6, and neither Delaney nor anyone from compliance got back to the Stock 

Loan department with guidance on how to comply with the rule.  Tr. 237-40, 242-43.  However, 

Delaney and other officials did provide guidance on Reg. SHO to the Stock Loan department in 

conjunction with the adoption of Rule 204T and Rule 204.  See, e.g., Del. Ex. 360 (email to 

Johnson and others highlighting differences between Rule 204T and Rule 204); Tr. 1710-12, 

1740 (testimony that compliance department made “several” Reg. SHO trainings available to 

Penson employees); see also Del. Ex. 386 (email conveying praise to Delaney for his deputy’s 

“terrific help” with the Buy-In department’s Rule 204T/204 compliance issues); Yan. Ex. 533 

(Delaney providing same-day response to Johnson for guidance on emergency order 

contemporaneous with Rule 204T).  Furthermore, each rule and its associated guidance was 

available to all Stock Loan department personnel electronically, publicly posted on the internet 

by the SEC, FINRA, and other reliable sources.  See Tr. 1941, 2054-56, 2077; Del. Ex. 301 at 

0018-0124 (downloaded materials on Rule 204T/204).    

 

On December 13, 2008, Johnson forwarded Delaney an email from other industry 

participants regarding Rule 204T’s “negative unintended consequences on broker-dealer 

financing and stock market volatility.”  Div. Ex. 160.  The email noted that Rule 204T applied to 

both long and short sales, and observed that “the timelines set by the rule do not match the 

timelines in the securities lending markets.”  Id. at 5527.  The email encouraged recipients to 

write a comment letter to the Commission with recommendations on how Rule 204T might be 

changed to mitigate this problem.  Id.   

 

On December 15, 2008, Delaney received a draft comment letter written by SIFMA 

concerning Rule 204T.  Yan. Ex. 541.  This letter contained a whole section on the impact of 
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Rule 204T on securities lending practices.  Id. at 2613-15.  The section noted that the MLSA and 

market practice gave borrowers a certain amount of time to return securities after they were 

recalled but, in order to comply with Rule 204T, some firms experienced situations in which they 

had to purchase the securities before the end of the delivery period in order to close out by 

market open T+6.  Id. at 2614.   

 

In July and August 2009, Delaney reviewed additional guidance from Morgan Lewis and 

another law firm on the adoption and substance of Rule 204.  Del. Exs. 422a, 424, 425a; Tr. 

1245-46. 1251, 1254-55.  The guidance provided links to the adopting release for Rule 204.  Del. 

Exs. 424 at 1, 425a at 3.  Delaney testified that it was his practice to review the links in such 

guidance.  Tr. 1245-46, 1252-55.  The adopting release for Rule 204 specifically discussed the 

“effect of the close-out requirements of temporary Rule 204T on securities lending” and noted 

the conflict between the “completion of the securities lending cycle” and the requirements of the 

rule.  Div. Ex. 69 at 38270.  Nonetheless, in the next paragraph of the release, the Commission 

reiterated that despite the impact on securities lending, the Commission would keep the close-out 

requirements of Rule 204T.  Id. 

 

On August 10, 2009, Delaney sent an email
3
 in which he passed along guidance from 

Morgan Lewis regarding Rule 204 that stated that close-outs of fail positions needed to occur on 

T+6 without specifying at what point during the day the close-outs must occur.  Tr. 586-87; Div. 

Ex. 125.  The email did not discuss the conflict between the securities lending cycle and the rule.  

Tr. 586-87; Div. Ex. 125.  Nor did it provide any specific guidance on how the Stock Loan 

department should comply with Rule 204’s requirement to close out at market open T+6 in the 

face of counterparty pushback on being bought in at market open T+6.  Tr. 243-44, 586-87; Div. 

Ex. 125.  Johnson interpreted “T+6” as the full day and did not think it resolved the issue of the 

Stock Loan department closing out after market open on T+6.  Tr. 523-24.  De La Sierra agreed 

that the email failed to provide effective guidance on how the Stock Loan department could 

comply with Rule 204, and he believed Delaney was aware at this time that the Stock Loan 

department was not buying in to close out fails to deliver until the afternoon of T+6.  Tr. 243-44.  

There is no indication that De La Sierra or Johnson responded to Delaney’s email in any way. 

 

E. NASD Rule 3012 and FINRA Rule 3130 

 

1. December 2009 NASD Rule 3012 Audit 

 

National Association of Securities Dealers (NASD)
4
 Rule 3012 (Rule 3012), in effect 

during the Relevant Period, required NASD members to establish, maintain, and enforce policies 

                                                            
3
 Div. Ex. 125 does not indicate the distribution list of Delaney’s email, but it is addressed to 

“All” and was received by both Johnson and De La Sierra.  Tr. 243, 522-23, 586; Div. Ex. 125; 

cf. Del. Ex. 349. 

 
4
 NASD was the predecessor to the Financial Industry Regulatory Authority (FINRA).  Tr. 435.  

By order dated July 26, 2007, the Commission approved the NASD’s and New York Stock 

Exchange Regulation’s proposed consolidation of their respective member regulatory operations 

under a single organization:  FINRA.  Self Regulatory Organizations, Exchange Act Release No. 
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and procedures that tested and verified the members’ compliance with securities laws and 

regulations and NASD rules.  Tr. 108-09; Rule 3012; see Yan. Ex. 828 at 12.  The rule also 

required the creation of an annual report, to be presented to the member’s senior management, 

detailing the policies and procedures, test results, and any amended procedures created in 

response to the test results.  Rule 3012; see Tr. 171-72.   

 

Alaniz had primary responsibility at Penson for conducting the testing required by Rule 

3012 during the Relevant Period, and he was the one who primarily conducted such testing.  

Stipulated FOF No. 63.  He was experienced and well-trained in compliance.  Tr. 720-21, 832-

34.  In his compliance role at Penson, Alaniz created and administered a wide-ranging and 

vigorous Rule 3012 testing program.  Tr. 705-07, 832; Yan. Ex. 828 at 12-13.  As part of its Rule 

3012 testing process, Penson’s compliance department identified specific regulatory issues 

and/or problems, and the business units proposed solutions.  Tr. 784-85, 794-95, 846.  This was a 

collaborative process, which required Alaniz to rely on the business units as the “subject matter 

experts” or “specialists” in each department.  Tr. 726, 784, 838, 846, 851.   

 

The compliance department performed Rule 3012 tests, also referred to audits, on 

approximately twenty topics per year.  Tr. 714, 739.  Alaniz came up with topics for the audits 

based on his understanding of what areas FINRA and SEC regulators were interested in at the 

time.  Tr. 705; Div. Ex. 134.  He and Delaney then collaborated to create a list of topics, and 

shared that list with Yancey, updating it as needed to reflect Yancey’s feedback.  Tr. 705.    

 

In December 2009, the compliance department completed a Rule 3012 audit of Penson’s 

Rule 204T/204 close-out procedures, which had been in place at Penson from October 2008 

forward.  Stipulated FOF No. 15.  In preparing for the audit, Alaniz spoke with both the Stock 

Loan and Buy-Ins departments to verify that he correctly understood the requirements imposed 

by Rule 204.  Tr. 706, 864-65.  During these initial meetings with Stock Loan department 

personnel, no one from the Stock Loan department told Alaniz that the department was 

deliberately failing to comply with Rule 204.  See Stipulated FOF No. 60.  Nor am I am aware of 

any evidence that anyone from the Stock Loan department told Alaniz that they were 

inadvertently failing to comply.  After these discussions with the Stock Loan and Buy-Ins 

departments, Alaniz decided how to test Rule 204 compliance within Penson.  Tr. 743.  No 

limitations were placed on him in making this decision, and he did not recall whether he 

discussed the decision with Delaney.  Tr. 743-44.  

 

In order to test Penson’s Rule 204T/204 procedures, compliance personnel sampled 113 

CNS failures to deliver between November 16 and December 11, 2009, resulting from both long 

sales and short sales in the Buy-Ins department.  Stipulated FOF No. 15; Div. Ex. 70. The audit 

found that the Buy-Ins department’s procedures resulted in Rule 204(a) violations for 112 out of 

the 113 securities sampled.  Stipulated FOF No. 15; Div. Ex. 70.  This result constituted one of 

the most significant failures in Alaniz’s Rule 3012 testing for that timeframe.  Tr. 708.   

 

                                                                                                                                                                                                

56145, 2007 WL 5185330, at *1 (July 26, 2007).  FINRA is responsible for regulatory oversight 

of all securities firms that do business with the public.  Id.   
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The December 2009 Rule 204T/204 audit related exclusively to the Buy-Ins department.  

Stipulated FOF No. 78; Tr. 635-36.  As noted above, the Buys-Ins department only handled 

close-outs of CNS failures to deliver resulting from transactions initiated by customers.  

Stipulated FOF No. 17.  Alaniz did not look at CNS fails related to loaned securities, the 

province of the Stock Loan department.  Tr. 717.  The Stock Loan and Buy-Ins departments were 

separate – one was located on the 14th floor, the other on the 19th floor – and a problem in one 

department did not necessarily mean that there was an issue in the other department.  Stipulated 

FOF No. 86; Tr. 173-75, 855-56, 1348-49.  Delaney understood that the audit had revealed 

failures relating to the Buy-Ins department’s Rule 204(a) procedures that were anomalous during 

his tenure as CCO. Stipulated FOF No. 15.   

 

Alaniz prepared a memorandum, dated December 21, 2009, summarizing the results of 

the December 2009 audit.  Div. Ex. 70.  The memorandum was reviewed and edited by Delaney.  

Tr. 708-09.  According to the memorandum, the Buy-Ins department’s Rule 204(a) close-outs of 

short sales occurred “anywhere from 30 minutes to a 1 hour and 15 minutes after the market 

open” and the department’s Rule 204(a) close-outs of long sales occurred “anywhere from 4 

hours from the market open to up until 11 minutes of the market close.”  Stipulated FOF No. 25; 

Div. Ex. 70.  The memorandum also noted that the failure to comply with close-out requirements 

placed 112 out of the 113 securities tested into the penalty box.
5
  Div. Ex. 70 at 6755.  The 

memorandum was sent to both the Buy-Ins and Stock Loan departments.  Div. Ex. 70; Del Ex. 

345.  On February 23, 2010, Brian Hall (Hall), who worked in the Stock Loan department, sent 

Alaniz and De La Sierra the Stock Loan department’s response to the memorandum, copying 

Johnson and Delaney.  Tr. 93; Del. Ex. 345 at 2.  Hall’s response indicated that the Stock Loan 

department agreed with the memorandum’s findings and noted that the Stock Loan department, 

by contrast, “borrows for 204 securities daily prior to market open and will monitor those 

borrows to ensure proper settlement of CNS fails.”  Id. at 7 (emphasis added).  The Buy-Ins 

department also responded to the memorandum, noting, among other things, that: 

 

The T+4 report has been reviewed and reworked to capture all 

required accounts per Rule 204. It is now in the QA Department 

pending testing. Until a more complete report can be created, 

tested, and perhaps fully automated, we are manually reviewing 

fails on the T+4 and T+6 reports to comply with the “closeout” 

requirements. Since our discussions we have had a high success 

rate at meeting the “close-out” requirement. We will continue to 

work with the Securities Lending Department to minimize any and 

all violations. 

 

The T+6 report will be reviewed and reworked as necessary for 

compliance with Rule 204 to ensure that all account(s) that may 

have been missed in the past are included in the report going 

                                                            
5
 Alaniz’s initial draft characterized this as a “99 percent failure rate,” but Delaney asked him to 

remove that language to avoid confusion about what the numbers represented.  Tr. 779, 1299-

1301.  
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forward. Executions are now being done at or before the market 

open.  

 

Div. Ex. 70 at 6761.   

 

Penson undertook substantial remediation efforts following Alaniz’s testing of Penson’s 

Rule 204 compliance, beginning at least as early as January 2010.  Stipulated FOF No. 64; Div. 

Ex. 134.  In June 2010, Alaniz did follow up testing on Rule 204 compliance.  Tr. 709.  The June 

2010 test only analyzed compliance with the T+4 requirement for short sales, not the T+6 

requirement for long sales, and again related only to the Buys-Ins department.  Stipulated FOF 

No. 78; Div. Ex. 85; Tr. 709, 797-98.  The June 2010 test showed improvement in both the 

number of fails and the timing of the fails (i.e., how long after market open the close-outs 

occurred).  Tr. 172, 859-60.  Alaniz also later conducted a spot check with Summer Poldrack 

(Poldrack), an employee in the Buy-Ins department, and the results indicated 100% compliance 

in the Buys-Ins department.  Stipulated FOF No. 110; Tr. 860-61.  

 

2. Rule 3012 Meetings and FINRA Rule 3130 Certification 

 

FINRA Rule 3130 (Rule 3130) requires a member’s designated CEO to meet with its 

designated CCO at least once annually to discuss the processes in place to ensure compliance 

with FINRA rules and federal securities laws and regulations, and to certify that those processes 

and tests are reasonably designed to achieve compliance.  FINRA Rule 3130; Tr. 835.  Penson’s 

WSPs, effective as of March 31, 2010, contained a section titled “Annual CEO Certification 

(RULE 3130): CEO and CCO Mandated Meeting.”  Stipulated FOF No. 45.  The procedures 

identified Yancey, as CEO/President, and Delaney, as CCO, to be the relevant designated 

supervisory principals.  Id.  The procedures contained the following requirement:  

 

The CCO will prepare and provide the CEO (or equivalent officer) 

with an Annual Report that includes a review of [Penson]’s 

Supervisory System and Procedures and key compliance issues. 

The CCO will meet with the CEO to discuss and review the report 

and will meet at other times, as needed, to discuss other 

compliance matters. 

 

Id.  The procedures required Yancey to certify, among other things, that “[c]ompliance processes 

are evidenced in a written report reviewed by the CEO, CCO, and other appropriate officers and 

submitted to the Board of Directors and Audit Committee, if any.”  Id.  

 

Yancey held quarterly meetings to review the results of the Rule 3012 testing, exceeding 

FINRA’s annual requirement.  Stipulated FOF No. 90; Tr. 835; see Div. Ex. 134.  Yancey was 

attentive during these meetings and asked detailed questions.  Tr. 837; see Yan. Ex. 692.  The 

meetings provided Yancey an executive-level summary of the testing process and results.  Tr. 

836-37.  Delaney, Alaniz, and other members of the compliance department were more 

knowledgeable than Yancey regarding the Rule 204 testing.  Tr. 1352. 
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On January 28, 2010, Delaney and Alaniz had a quarterly meeting with Yancey.  Div. Ex. 

134; Tr. 710.  At that meeting, the December 2009 Rule 204 audit was one of two items 

discussed.  Div. Ex. 134; Tr. 711, 895.  Delaney and Alaniz explained the results of the audit and 

pointed out that 112 out of 113 items tested failed.  Div. Ex. 134; Tr. 709-10.  Yancey was also 

told that the compliance department was receiving cooperation from the Buy-Ins department for 

Rule 204 remediation.  Tr. 845, 1354, 1879-80; see Div. Ex. 134 (January 28, 2010 email from 

Alaniz to Yancey stating Rule 204 is now the focus of “prompt remediation”).  When Yancey 

suggested to Alaniz that Johnson be brought into the conversation to discuss the December 2009 

Rule 204 audit, Alaniz told him it was unnecessary because it was a Buy-Ins department issue.  

Tr. 613, 762-63, 1354, 1878-79; Div. Ex. 224 at 329.   

 

On March 31, 2010, another Rule 3012 meeting was held.  Stipulated FOF No. 113.  

Alaniz and the compliance department decided who to invite to the March 2010 meeting, and 

Alaniz distributed the invitation list for the meeting.  Stipulated FOF No. 96; Tr. 714, 1881-82; 

Div. Ex. 99; Yan. Ex. 674.  A representative from the Stock Loan department attended the March 

2010 meeting.  Tr. 539; Div. Ex. 224 at 350-51.  Johnson was invited but did not attend; he 

testified that he did not refuse to attend the meeting but, as a general rule, he did not attend 

meetings that occurred during the trading day.  Tr. 538-39; Yan. Ex. 674.  The Division did not 

ask Johnson any questions regarding his non-attendance at the March 2010 meeting.  Tr. 513-

568. 

 

At the March 31, 2010, quarterly meeting, the compliance department presented the 

annual report required by Rule 3130 (Annual Report).  Stipulated FOF No. 21.  Per Penson’s 

WSPs, the report was to discuss Penson’s “key compliance problems” for the period April 1, 

2009, through March 31, 2010.  Id.  Consistent with this requirement, the Annual Report 

contained a section titled “identification of significant compliance problems.”  Stipulated FOF 

No. 46.  However, neither in this section of the report nor elsewhere in the report were Penson’s 

Rule 204 deficiencies discussed.  Id.; Tr. 857; see Div. Ex. 135.  The Annual Report also 

contained no mention of the results of the other items tested in the Rule 3012 audit.  Tr. 857, 

1303; see Div. Ex. 135.   

 

The preparation of the Annual Report was a group effort by the members of the 

compliance department, including Delaney.  Tr. 1361.  Alaniz prepared the initial draft of the 

Annual Report, using a template and filling out certain substantive portions of the report.  Tr. 

826, 856-57.  Once he did so, he sent the report on to Delaney to complete.  Tr. 826.  Alaniz 

testified that he received direction on what to include in the report from Delaney, and that it was 

ultimately Delaney who decided whether items would be listed as significant compliance 

problems.  Tr. 719, 857.  Alaniz did not include any of the Rule 3012 audit results in the Annual 

Report, and he did not recall telling Delaney that the results should be included.  Tr. 826, 856-58.  

  

Though not included in the Annual Report, the Rule 204 test was discussed at the March 

2010 meeting.  Stipulated FOF No. 21.  A specific item of discussion was the Rule 204(a) 

violations resulting from the Buy-Ins department’s procedures – a compliance failure that 

Delaney years later characterized as “massive,” “profound,” and “anomalous.”  Id.; see Div. Ex. 

224 at 389, 415, 428.  The ongoing remediation efforts were discussed for approximately fifteen 

minutes.  Tr. 851-52.   
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At the conclusion of the March 31, 2010, meeting, Yancey signed the CEO certification 

required by Rule 3130.  Stipulated FOF No. 46; see Div. Ex. 135.  The Annual Report was 

appended to the certification.  Stipulated FOF No. 46.  Yancey was aware that the CEO 

certification and Annual Report were sent to regulators.  Stipulated FOF No. 115.  Both Delaney 

and Yancey testified that Yancey had no reason to overrule the judgment of the compliance 

department regarding the contents of the report.  Tr. 1362-63, 1887-88; see Yan. Ex. 828 at 18.  

Following both the January 2010 and March 2010 meetings, Yancey was told that the Rule 204 

testing results were the subject of prompt remediation and that the relevant departments were 

cooperating.  Stipulated FOF No. 77.  

 

On March 31, 2010, Delaney personally emailed the CEO certification and Annual 

Report to FINRA in response to its specific request for the documents.  Stipulated FOF No. 33.  

That same day, Penson’s compliance personnel uploaded the documents to Penson’s FINRA 

gateway and separately emailed the Annual Report to other FINRA personnel.  Id.  On April 1, 

2010, compliance personnel sent the Annual Report to the Chicago Board Options Exchange 

(CBOE).  Id.  Several months later, in September 2010, compliance personnel sent the Annual 

Report to the National Stock Exchange, Inc., in response to an information request.  Id.   While 

not included in the Annual Report, files containing all Rule 3012 testing results were retained to 

be made available to regulators upon request.  Tr. 804-05; see Div. Ex. 135 at 0006 (stating that 

Rule 3012 test results were “available in the Compliance dept.”). 

 

F. Updates to WSPs and Submission to FINRA 

 

In January 2010, Penson compiled WSPs for delivery to FINRA as part of a FINRA Rule 

1017 application.
6
  Stipulated FOF No. 19.  FINRA had been very clear with Delaney that they 

were going to be “poring over the WSPs with a fine-tooth comb.”  Id.  On January 25, 2010, 

Delaney forwarded a set of WSPs to Alaniz for comment before delivering the WSPs to FINRA.  

Id.  Alaniz responded that the WSPs Delaney sent him did not expansively address Reg. SHO as 

it pertained to Rule 204.  Id.; Div. Ex. 82.  Among other things, Alaniz recommended that “[a]s 

much as they can, I’d recommend to consolidate [the WSPs] and include how Sendero will 

adjust for T+4’s and T+6’s close-out requirement” of Rule 204 and to “[i]nclude close-out 

requirement procedures in the WSPs.”
7
  Div. Ex. 166.  

 

A relevant WSP section had two parts:  one titled “Close-Out Requirements for Fail (sic) 

to Deliver (SEC Rule 10b-21; Regulation SHO Rule 204),” and a subsequent part titled 

“Procedures Adopted in Accordance With Rule 204.”  Stipulated FOF No. 20.  The first part 

correctly articulated the regulatory requirement that CNS failures to deliver resulting from long 

sales had to be closed out by market open T+6.  Id.  The section detailed the Stock Loan 

                                                            
6
 FINRA Rule 1017 requires an application to be submitted when one member firm merges with 

another member firm.  Tr. 800.  Penson acquired the clearing accounts of another firm, 

Broadridge, in approximately 2009.  Tr. 86, 113, 527. 

 
7
 Sendero was a system used by Penson to track locates and to generate reports of CNS fails.  Tr. 

215, 229-30.  Penson used Sendero to determine which department had responsibility for closing 

out the fails.  Tr. 229-30.   
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department’s procedures for maintaining a list of easy-to-borrow securities and providing locates 

that were relevant to Penson’s compliance with Rule 203, not Rule 204.  Id.  The second part 

finished with a brief description of procedures designed to ensure close-outs of CNS failures to 

deliver resulting from short sales by T+4.  Id.   

 

In June and July 2010, Delaney coordinated with his staff to formally approve an updated 

version of Penson’s WSPs.  Stipulated FOF No. 27.  Both Penson’s March 31, 2010, WSPs, 

which Delaney specifically reviewed and approved, and December 30, 2010, WSPs, did not 

contain expanded procedures for how to close out long sales by T+6.  Tr. 654-55, 659-60; Div. 

Ex. 188 at 9762-63; Div. Ex. 191; Div. Ex. 211 at 12.  However, the WSPs stated:  “If Stock 

Loan does not have a counterparty to pass the Buy-In to, then the Buy-In is forwarded to the 

customer Buy-In department.”  Div. Exs. 188 at 9753, 211 at 4.  Delaney was copied on at least 

one email from Penson’s compliance department delivering the WSPs to FINRA as part of 

Penson’s Rule 1017 application.  Stipulated FOF No. 20.   

 

G. Regulators Raise Concerns About Penson’s Rule 204T/204 Compliance 

 

1. OCIE Examination 

 

The Commission’s Office of Compliance Inspections and Examinations (OCIE) began 

conducting a review of Penson’s Rule 204T procedures in November 2008.  Stipulated FOF No. 

28.  On April 8, 2010, OCIE informed Penson that it had learned Penson was having problems 

executing close-outs at market open and asked for an explanation.  Stipulated FOF No. 34.  On 

April 14, 2010, a junior Penson compliance officer asked OCIE to clarify how it had learned 

about the potential close-out problems.  Id.  That same day, OCIE sent the junior compliance 

officer and Delaney the following clarification and request for information:  

 

During staff’s review of fails to deliver and conversations with the 

firm regarding 204T compliance, Penson represented and in 

documents produced evidenced that the firm did not always buy-in 

to close-out a fail to deliver position at the market open. The 

reason the firm provided for not buying-in at the open was because 

of manual processes and system limitations. Q. What is the system 

limitations that prevent the firm from executing buy-ins at the 

market open? Has the firm fixed the system limitations and manual 

processes to now execute buy-ins at the market open? If so, please 

provide the date the firm corrected this issue.  

Id. 

 

On April 22, 2010, a Penson compliance officer named Doug Gorenflo (Gorenflo) sent 

Penson’s response to OCIE.  Stipulated FOF No. 23; Div. Ex. 171.  The response stated: 

“[Penson] would like to note that the majority of any Regulation SHO buy-ins are and have been 

covered by stock borrow or executing closing trades prior to the market open.”  Stipulated FOF 

No. 23; Div. Ex. 171 at 0001.  The response continued:  “For those instances where we were 

unable to complete buy-ins prior to market open, buy-ins were typically executed within 15 

minutes of market open.”  Stipulated FOF No. 24; Div. Ex. 171 at 0001.  On May 10, 2010, 
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Hasty forwarded the April 22, 2010, response to Delaney, stating “Tom, Attached is a copy of 

the most recent response, as well as a link to the examination folder.”  Stipulated FOF No. 26; 

Div. Ex. 171.    

 

In October 2010, OCIE issued Penson a deficiency letter reporting that OCIE had found 

Rule 204T(a) violations.  Stipulated FOF No. 28.  The findings reported to Penson in the 

deficiency letter included FINRA’s conclusion, detailed below, that Penson had violated Rule 

204T in connection with short sales.  Id.  At this time, Gorenflo forwarded the April 22, 2010, 

response to Delaney as part of Delaney’s efforts to respond to the OCIE deficiency letter.  

Stipulated FOF No. 26.   

 

On November 8, 2010, Gover, then a supervisor in the Buy-Ins department, emailed 

Delaney and Yancey, among others, a short draft letter of selected responses to OCIE’s findings.  

Stipulated FOF Nos. 30, 47.  Gover’s draft contained the language:  “Penson feels that the 

processes and procedures employed to close out positions that were in violation of Rule 204T 

were effective and performed as designed.”  Stipulated FOF No. 30.  On November 15, 2010, 

Miller, the compliance officer shepherding the drafting process, emailed Delaney a full draft of 

Penson’s responses to OCIE.  Stipulated FOF No. 31; Div. Ex. 206.  That draft contained the 

same language from the November 8 draft regarding the effectiveness and performance of 

Penson’s Rule 204T processes and procedures.  Stipulated FOF No. 31; Div. Ex. 206 at 7. 

 

On November 19, 2010, Delaney emailed Miller, stating “Attached is my re-draft with a 

couple of additional notes.”  Stipulated FOF No. 32; Div. Ex. 208.  Delaney’s re-draft provided 

edits to the draft letter of November 15, 2010.  Id.  On November 24, 2010, Delaney and Yancey 

were copied on an email seeking their final review of the letter before delivery to OCIE.   

Stipulated FOF Nos. 35, 47.  That draft of the letter, as well as the final letter delivered to OCIE 

later that day, contained the exact language from Delaney’s November 19 re-draft.  Stipulated 

FOF No. 35.  Yancey allowed the letter to be delivered to OCIE without making any edits to it.  

Stipulated FOF No. 48.   

 

Delaney did not alter the language in the original draft of the letter authored by Gover 

relating to Penson’s Rule 204T processes and procedures.  Div. Ex. 208 at 9777.  Thus, the letter 

delivered to OCIE on November 24, 2010, stated:   

 

Penson believes that the reasonable processes employed to close 

out positions that were allegedly in violation of rule 204T were 

effective and performed as designed.  Our current procedures as 

they relate to Rule 204 are effective and designed to ensure that all 

short sales and sales not long are covered either through stock 

borrow or market action prior to the open on S+1.   

 

Stipulated FOF No. 29; Div. Ex. 101 at 8.   

 

Gover believed that this language was accurate, both when he drafted it and as of the date 

that he testified at the hearing.  Stipulated FOF No. 61.  The Division did not ask Gover any 

questions at the hearing regarding his use of this language in the OCIE response letter.  Tr. 74-
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199.  Hasty also believed that Penson’s November 2010 OCIE response letter, which she signed, 

was accurate, and Alaniz agreed that he believed the language regarding Penson’s “effective” 

and “reasonable” processes was correct at the time.  Tr. 828-29, 1738-39; Div. Ex. 101 at 12.  

Delaney explained that he did not think the response was inconsistent with the December 2009 

Rule 204 test results because he believed the problems identified in that test were being 

effectively remediated.  Tr. 1284-85.  

 

2. FINRA  

 

FINRA conducts annual examinations, known as cycle exams, which evaluate clearing 

firms’ compliance with FINRA rules.  As part of the cycle exams, FINRA examiners went to 

Penson’s offices and met with Penson’s senior leadership and business unit heads.  Tr. 1261-63.  

For its 2010 cycle exam, FINRA notified Penson that the exam would be focused on Reg. SHO 

and anti-money laundering.  Tr. 1287.   

 

On or around May 11, 2010, FINRA requested the remediation tracking logs related to, 

and referenced in, the March 31, 2010, CEO certification.  Div. Ex. 194 at 7039; see Div. Ex. 

135 at 0006.  Alaniz maintained the remediation tracking logs to chart the progress of the 

persons in relevant business units who were working to cure the identified compliance problems.  

Tr. 1305-06.  The logs provided to FINRA did not mention Rule 204T, Rule 204, or Alaniz’s 

testing of Rule 204 compliance.  Div. Ex. 194.  

 

On May 17, 2010, Delaney was copied on an email between Gover and Miller regarding 

FINRA’s conclusion that Penson had failed to close out eight long sales by T+6.  Div. Ex. 168.  

The email did not indicate whether the long sales were loaned securities or customer-caused 

fails.  Id.  Delaney did not personally follow up on this information.  See Tr. 596-98.  

 

FINRA completed its examination of Penson in October 2010 and sent Penson an exit 

meeting report summarizing the results of its examination.  Div. Ex. 40.  Delaney received a 

copy of the report on October 21, 2010, which he forwarded on to Yancey, McCain, Gover, 

Hasty, Pendergraft, and others.  Id. at 4660; Tr. 603-604.  The report stated that FINRA had 

reviewed ten CNS failures to deliver between February 1, 2010, and March 31, 2010, and found 

that Penson failed to recall or borrow securities to close out the ten fails in compliance with the 

T+4 requirement for short sales and the T+6 requirement for long sales.  Div. Ex. 40 at 4668.  

The report concluded that this was a violation of Rule 204 and therefore NASD Rule 3010.  Id.  

 

On February 24, 2011, FINRA sent a second examination report to Penson.  Div. Ex. 89.  

The report again noted the ten failures to deliver between February 1, 2010, and March 31, 2010, 

and concluded that Penson was not in compliance with Rule 204 and NASD Rule 3010.  Id. at 

0030.  Penson responded to this report in a letter dated March 18, 2011 (the March 2011 FINRA 

Letter), which stated with respect to the Rule 204 violations:  

 

While the Firm feels the procedures and policies around the 

handling of Reg SHO Rule 204 are generally effective we have 

taken steps to ensure that all items subject to Reg SHO Rule 204 

are covered either by borrow or buy-in by the required date for 
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each transaction type.  We would note that of the items identified 

as being subject to buy in yet a buy-in did not occur we find 3 

items which should have been bought in. The aggregate value of 

those transactions was <$10,000. 

 

Id.  The letter also stated: 

 

With regards to the timing of long-sale closeouts, the Firm does 

not believe it is industry practice to close out long sales prior to the 

market open on T+6. Not once has the Firm ever had a borrow 

closed out by a lending counterparty at the open.  Conversely, the 

Firm’s borrowing counterparties will not accept a closeout price on 

a stock loan at the market open. Thus, the Firm executes closeouts 

versus long sales at the conclusion of the DTCC trading window at 

approximately 3:00 EST daily, as is universally practiced. Closing 

out loans at the market open would put the Firm at a competitive 

disadvantage and ultimately hinder the Firm’s ability to cover its 

customers’ delivery obligations. 

 

Id. at 0031.  Delaney testified that the March 2011 FINRA Letter was drafted by Penson’s 

subject matter experts.  Tr. 572.    

 

H. Other Penson Discussions Regarding Compliance with Rule 204 

 

Gover testified that sometime in the spring of 2010, he had a meeting with Delaney, 

Johnson, and Hasty, perhaps also including Hall and De La Sierra, at which the Stock Loan 

department’s problems complying with Rule 204 were discussed.  Tr. 103-06, 117-18.  He 

testified that given the passage of several years, he could not “reliably say” precisely when the 

meeting occurred.  Tr. 118, 140-41.  He recalled that the compliance problem was not resolved in 

the meeting, but that it was decided to obtain the advice of outside counsel.  Tr. 106.   

 

On July 15, 2010, Delaney was copied on email discussions between compliance and 

operational personnel about the Stock Loan department’s procedures for close-outs of CNS 

failures to deliver resulting from long sales of loaned securities.  Stipulated FOF Nos. 16, 39; 

Div. Ex. 158; see Tr. 113-17.  On July 26, 2010, Alaniz responded to the email, continuing to 

copy Delaney, indicating that fails attributable to Penson’s Stock Loan department “should be 

flat by the end of the day or have a surplus” and “[p]referably this should be completed prior to 

or at market open.”  Stipulated FOF No. 39; Div. Ex. 158.  

 

On August 2, 2010, Delaney met with Yancey to discuss the status of the efforts to 

remediate the Buy-Ins department’s Rule 204(a) deficiencies regarding short sales.  Stipulated 

FOF No. 40.  Delaney and Yancey did not discuss whether there were Rule 204(a) violations 

relating to long sales of loaned securities.  Id. 

 

On August 20, 2010, Delaney was copied on an email from Alaniz attaching guidance 

concerning Rule 204.  Del. Ex. 328.  The guidance repeated a portion of the July 2009 adopting 
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release for Rule 204, and two of the nine paragraphs in the guidance discussed the conflict 

between securities lending practices and Rule 204’s requirements.  Id. at 1, 3; see Div. Ex. 69.  

 

On October 13, 2010, De La Sierra was forwarded an email chain discussing Rule 204’s 

close-out requirements, which noted that “[i]n the event your short is the result of a bona-fide 

long sale you have the option of arranging a borrow via our Stock Loan Department.”  Div. Ex. 

26 at 9046.  De La Sierra responded, copying Johnson and Hall, stating that “[w]e do not borrow 

for long sales . . . we’ll just wait for shares to be received rather than incur the cost of 

borrowing.”  Id. at 9045.  The email was escalated to Gover for his approval of this description 

of the close-out process for customer-caused failures of long sales, and Gover in turn copied 

Delaney on his response, noting that he was “[b]ringing Compliance (Tom Delaney and Tom 

Textor) into the discussion.”  Id. at 9044.   

 

Delaney maintains that he did not know about the Stock Loan department’s practice of 

noncompliance with Rule 204 until early 2011.  Tr. 1200; Del. Reply at 9-11.  He testified that in 

February 2011, Johnson came into Delaney’s office to discuss a proposal, involving the use of 

the penalty box, to resolve the counterparty pushback the Stock Loan department was 

experiencing.  Tr. 1199, 1308-09, 1323-24.  In response, Delaney arranged a meeting between 

the Stock Loan department and Penson’s outside counsel.  Stipulated FOF No. 68; Tr. 1322-23.  

During the meeting, which took place by telephone, outside counsel informed the Stock Loan 

department that its proposed solution did not comply with Rule 204.  Tr. 1324-25.  The 

testimony of Gover, De La Sierra, and Wetzig regarding this meeting is consistent with 

Delaney’s.  Tr. 144, 273, 402-03.  The Stock Loan department did not change its Rule 204 close-

out practices after the February 2011 meeting, and violations of Rule 204 by the Stock Loan 

department continued after the meeting, and after Delaney left Penson.  Stipulated FOF Nos. 67, 

68, 91.  Delaney did not have the power to discipline, hire, or fire members of the Stock Loan 

department.  Stipulated FOF No. 69. 

 

In approximately the fall of 2011, the Stock Loan department became aware of a 

provision in Rule 204’s adopting release that suggested that compliance with Rule 204 could be 

achieved by issuing recalls of loaned stock on T+2.  Tr. 247, 331-32; see Div. Ex. 69 at 38270 n. 

55.  At that time, the Stock Loan department reprogrammed its Sendero system to issue recalls 

on T+2, which allowed it to comply with both Rule 204 and the MSLA.  Tr. 247-48, 331-33, 

372-75.  By recalling on T+2, the Stock Loan department could buy-in a counterparty three days 

after the recall, or at the close of business on T+5, and still close out the fail to deliver before 

market open on T+6.  Tr. 333.  The re-programmed system was extremely accurate in allowing 

the Stock Loan department to recall shares that were going to be in a fail position.  Tr. 247-48, 

372-75.  The reprogramming of Sendero was done in house, and took approximately one week.  

Tr. 373-74.  Prior to this time, no one from compliance alerted the Stock Loan department to the 

provision in Rule 204’s adopting release that suggested issuing recalls on T+2.  Tr. 242, 333-34.  

It is not clear whether anyone from the Stock Loan department read the adopting release before 

then. 
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I. Penson’s Management Structure 

 

1. Supervision of Delaney 

 

Yancey had approximately nine to ten direct reports during the Relevant Period, one of 

whom was Delaney. Yan. Exs. 503, 570-71 (organizational charts).  Yancey had supervisory 

responsibility for Delaney and met with him routinely.  Stipulated FOF Nos. 95, 112.  Yancey 

also conducted weekly group and one-on-one meetings with all of his direct reports, including 

Delaney.  Tr. 1339, 1840, 2178.  

 

Yancey was an accessible and engaged supervisor.  Tr. 176-77, 423-24, 837, 1339-40, 

1701-02, 2178.  Yancey believed Delaney was a conscientious, qualified, and engaged CCO.  

1908-10.  This belief was echoed by other witnesses at the hearing.  Tr. 831, 1582-83, 1585, 

1588, 1757-58, 1762, 1766-67, 2200.  Other than the current action, Delaney has a clean record 

and Form U4.  See Thomas Richard Delaney BrokerCheck Report at 9, available at 

http://brokercheck/finra.org (last visited Mar. 13, 2015).
8
  

 

2. Supervision of Johnson 

 

At some point prior to the implementation of Rule 204T, Johnson became the PWI Senior 

Vice President for Global Stock Lending, responsible for all of Penson’s worldwide stock 

lending operations.  Stipulated FOF No. 117.  Until Johnson was promoted to this position, 

Yancey was Johnson’s supervisor and Penson’s organizational charts listed Johnson as a Penson 

employee reporting to Yancey.  Stipulated FOF No. 118; Yan. Ex.  555. 

 

According to several witnesses, in August 2008, Yancey delegated supervision of 

Johnson to Pendergraft.  Tr. 951, 1149-51, 1902-03, 2181-82; see also Tr. 1332.  Yancey 

testified that this change was suggested by Pendergraft, who wanted to develop a global role for 

Penson’s stock lending activities and make Johnson his direct report.  Tr. 947-48, 1902-03.  

McCain echoed this understanding, and Pendergraft confirmed that he and Yancey discussed 

making Johnson Pendergraft’s direct report around this time.  Tr. 1512, 2181-82.  On August 14, 

2008, Pendergraft directed Penson’s Vice President of Human Resources, Dawn Gardner 

(Gardner), to move Johnson from Penson’s payroll to PWI’s.  Yan. Ex. 608; Tr. 1150-51.  

 

 Johnson believed he reported to Pendergraft at PWI during the Relevant Period, and he 

told Penson employees that he did so.  Stipulated FOF No. 83; Tr. 1152, 1338, 1743-44, 2182-

83.  Pendergraft agreed that he supervised Johnson during this time, but testified that he did so 

only with regard to Johnson’s PWI responsibilities, not with respect to his regulatory and 

compliance responsibilities for the Stock Loan department.  Tr. 1461-64.  Pendergraft testified 

that someone on the Penson executive team, not the PWI team, would have had supervisory 

responsibility over Johnson as to regulatory and compliance issues pertaining to the Stock Loan 

department.  Tr. 1463.  Pendergraft never testified who that person was (quizzically, the Division 

counsel did not ask him, perhaps because they knew that Pendergraft would not directly 

implicate Yancey).  According to several other witnesses, however, Pendergraft accepted 

                                                            
8
 Official notice, pursuant to 17 C.F.R. § 201.323, is taken of this record. 
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supervision of Johnson unconditionally, including both his stock lending and non-stock lending 

activities and both his operational and compliance responsibilities.  Tr. 948, 1152, 1745-46, 

1846; see also Tr. 1334-36.  Gardner, Hasty, and Johnson himself also disputed Pendergraft’s 

claim that Johnson had more than one supervisor.  Tr. 537-38, 1151; 1745.  After August 2008, 

Penson’s organizational charts listed Johnson on the same level as Yancey, underneath 

Pendergraft, Son, and Roger J. Engemoen, Jr., the then Chairman of the Board.
9
  Tr. 2192-93; 

Yan. Exs. 503, 513-14, 570, 588, 629, 644, 677.    

Pendergraft had sufficient knowledge and experience to supervise Johnson. Stipulated 

FOF No. 82.  As a Series 27 license-holder, Pendergraft was particularly well-qualified to 

supervise Johnson and stock lending activities.  Tr. 1343-44, 1961-63.  He interacted with 

Johnson on a regular basis during the Relevant Period.  Stipulated FOF No. 81.  During the 

period in 2008 to 2011 during which Johnson reported to Pendergraft, Pendergraft 

communicated with and instructed Johnson with respect to the following:  performance (Yan. 

Ex. 565); adherence to internal policies (Yan. Ex. 668); payroll, compensation, and bonuses 

(Yan. Exs. 608, 639, 646, 662, 684, 809); budget and spending (Yan. Exs. 502, 506, 517, 550, 

590, 591); staffing (Yan. Exs. 655, 664, 678); decision-making and customer relations (Yan. Exs. 

707, 741, 783, 788, 790, 793, 794, 795, 801); Penson financing and lending balances (Yan. Exs. 

515, 607, 780, 790, 803, 804, 806); Stock Loan revenue and expenses (Yan. Exs. 611, 627, 791, 

797); and leave and work schedule (Yan. Exs. 548, 557, 605, 688, 709, 710).  See also Tr. 1513, 

1521, 1529-34.  These interactions included discussions between Johnson and Pendergraft 

regarding Reg. SHO.  Tr. 541-44.  Johnson also updated Pendergraft on the status of FINRA 

examinations (Yan. Exs. 563, 638) and it was not uncommon for Pendergraft to be invited to 

meetings with regulators.  Tr. 1729, 1840.   

 

Virtually every Penson employee who testified at the hearing understood that Johnson 

reported to and was supervised by Pendergraft.  Tr. 302-03, 1150, 1153-54, 1217, 1336, 1743, 

1745, 2181, 2194, 2585; cf. Del. Ex. 446 (“Brian Hall told the Division that Michael Johnson 

reported to Phil Pendergraft.”).  They observed Pendergraft supervising and giving direction to 

Johnson, including on issues related to Penson’s stock lending activities.  Tr. 287, 302-03, 416-

17, 1153, 1217, 1794-95, 2195.  De La Sierra, after initially testifying that he believed Johnson 

reported to Son, agreed that he was supervised by Pendergraft, including on Johnson’s Penson 

activities.  Tr. 286, 302-03.   

 

Yancey and Pendergraft agreed that Yancey routinely checked in with Pendergraft 

regarding Pendergraft’s communications with Johnson on payroll, compensation, budget, leave 

and work schedule, and the other issues identified above, including periodic updates on 

Johnson’s performance.  Pendergraft maintained a desk inside Yancey’s office during the 

Relevant Period; Yancey testified that this was done at his suggestion so that the two could find 

                                                            
9
 In addition to showing Johnson under these three executives, many of the organizational charts 

note next to Johnson’s name “(Reporting to Son).”  See, e.g., Yan. Ex. 513. at 425.  This did not 

change any witnesses’ opinion that Johnson in fact reported to Pendergraft; one witness 

explained his understanding that because Johnson was a “high-maintenance individual,” Son was 

assigned to pay extra attention to Johnson and “make him feel like he was an important part of 

the firm.”  Tr. 2193.  During the Relevant Period, Pendergraft and Son shared an office.  

Stipulated FOF No. 87. 
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more time to communicate in person.  Stipulated FOF No. 76; Tr. 948-49.   Pendergraft believed 

Yancey acted reasonably in ensuring that the Stock Loan department and Johnson were properly 

conducting business.  Stipulated FOF No. 88; Tr. 1537, 1540, 1859.  Yancey was not aware that 

Penson’s Stock Loan department was violating Rule 204, and he took no steps regarding how the 

Stock Loan department’s Rule 204 procedures may have been contributing to Penson’s Rule 204 

deficiencies.  Stipulated FOF Nos. 43, 44.   

Emails sent and received by Pendergraft suggest that he had the authority to promote, 

hire, and fire Johnson and other Stock Loan department personnel.  See Yan. Exs. 526, 549, 664, 

678, 711, 824.  Johnson was qualified and experienced with respect to his role at Penson.  

Stipulated FOF No. 55 (Johnson held Series 7, 24, 27, and 63 licenses); Tr. 1862 (Johnson was 

“well equipped” and “had a real strong background”).  Other than the current action, Johnson has 

a clean record and Form U4.   See Michael Haynes Johnson BrokerCheck Report at 9, available 

at http://brokercheck/finra.org (last visited Mar. 13, 2015).
10

 

NASD Rule 3010 requires each registered representative be appropriately assigned to a 

registered principal, e.g., an individual who holds a Series 24 or Series 27 license.  Stipulated 

FOF No. 98; see Tr. 1950-51; 2588-89; FINRA, Conduct Rule 3010 (Supervision), available at 

http://finra.complinet.com/en/display/display_main.html?rbid=2403&record_id=4395 (last 

visited March 13, 2015).  In order to keep track of Penson’s compliance with this requirement, 

Miller maintained a document called the Registered Representative Supervisory Matrix (RRSM) 

which identified each registered representative and his or her supervisor.
11

  Tr. 2589-90; see 

Stipulated FOF No. 100.  Penson’s WSPs incorporated by reference the RRSM.  See Div. Ex. 

213 at 11.  For each employee, the RRSM had columns labeled “Company,” “Department,” “PI 

Org Chart,” and “Regulatory Supervisor.”  Div. Ex. 177.  Miller testified that the designation of 

Regulatory Supervisor did not mean that the supervisor was the registered representative’s day-

to-day manager or boss, nor that they controlled the representative’s activities.  Tr. 2591.  

Instead, she testified that the person listed in the column titled “PI Org Chart” was the person 

who directed the activities of the employee.  Id.  

 

From 2009 to 2011, the RRSM listed Yancey under the column titled “Regulatory 

Supervisor” with regard to Johnson.  Stipulated Finding of Fact No. 37.  A 2009 version of the 

RRSM listed Pendergraft in the “PI Org Chart” column.  Div. Ex. 177.  A 2010 version of the 

RRSM listed Yancey in both the “Regulatory Supervisor” and “PI Org Chart” columns.  Div. Ex. 

201 at 19.   

 

According to Miller, however, the RRSMs maintained during this period were inaccurate 

in a number of respects.  The 2009 RRSM listed Johnson’s company as “Penson US,” when 

Miller knew him to be a PWI employee.  Div. Ex. 177; Tr. 2593-94.  She also testified that it was 

Pendergraft, not Yancey, who should have been listed as Johnson’s regulatory supervisor in the 

2009 RRSM.  Tr. 2594-95.  She explained that because Pendergraft held a Series 24 license, “the 

regulatory supervision piece would not have transferred to Bill” and instead “would have 

                                                            
10

 Official notice, pursuant to 17 C.F.R. § 201.323, is taken of this record. 

11
 At Penson, the employee that dealt with licensing and registration was also the individual 

responsible for keeping and maintaining the RRSM.   Stipulated FOF No. 100.   
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remained [with] Phil [Pendergraft].”  Tr. 2594.  She recalled being instructed to replace 

Pendergraft with Yancey in this column, but could not remember when or why this occurred.  Tr. 

2595.  Miller testified that the 2010 RRSM was also incorrect; while Johnson was correctly 

identified as a PWI employee, Miller believed someone else had changed the RRSM to put 

Yancey’s name in both columns, which was not correct.  Tr. 2601-02.  Hasty agreed that the 

RRSM was inaccurate and should not have listed Yancey under either “Regulatory Supervisor” 

or “PI Org Chart.”  Tr. 1794-95.  Other witnesses identified additional inaccuracies in the 

RRSM.  Tr. 1929-30, 2190-91.   

 

Miller testified that the inaccurate RRSM was sent to regulators.  Tr. 2596-97.  

According to Miller, however, this did not mean that Penson personnel actually used the 

document to determine supervisory relationships.  Tr. 2597.  Other witnesses agreed that the 

RRSM was not used within Penson for this purpose; they consulted organizational charts when 

seeking information on supervisory relationships.  Tr. 862, 1164-65, 1215-16, 1345, 1747-48, 

1837-39, 2188.  The provision of the RRSM to regulators did not change the actual, day-to-day 

supervisory responsibilities at Penson.  Tr. 1795, 2041. 

J. Responsibilities of the Compliance Department 

 

The compliance department and Delaney, as Penson’s CCO, had a number of 

responsibilities during the Relevant Period.  Delaney was responsible for establishing and 

maintaining Penson’s supervisory system policies and procedures, other than financial and 

operations procedures.  Stipulated FOF No. 36.  This included responsibility for making sure that 

Penson had policies and procedures designed to prevent or detect violations of rules.  Div. Ex. 

224 at 352.  Penson’s compliance department should have determined whether Penson’s policies 

and procedures complied with Rule 204.  Div. Ex. 224 at 101.  

  

When Penson received an examination notification from a regulator or prepared an exam 

response, the compliance department’s typical practice was as follows:  the compliance 

department distributed the notification to the business units, senior management, and the legal 

department; held an initial meeting with the recipients of the notification to determine 

assignments for the response among the business units; compiled a response draft document with 

input from, and substantive sections drafted by, the business units by assignment; circulated 

responses internally among the compliance department, business unit heads, senior management, 

the legal department and sometimes outside counsel; and, once a final consensus was reached, 

sent the response to the regulatory entity.  Stipulated FOF No. 101. 

 

When a new rule, such as Rule 204T and Rule 204, is adopted, the CCO is partly 

responsible for designing a program for complying with the rule.  Tr. 1868.  If the rule is 

complex, it is reasonable for a registered person to consult FINRA, the Commission, or another 

regulator; consult interpretive guidance; and/or consult with industry groups, such as SIFMA.  

Tr. 191-92.  Often, when new rules came out, Penson’s compliance department would have 

meetings, analyze technologies, and develop a road map to ensure compliance.  Tr. 1707-08.   

 

Delaney was a compliance official with responsibility related to Rule 204T/204.  Tr. 

1769-70.  Delaney was also a compliance official responsible for interfacing with the Stock Loan 

department.  Tr. 1770.  Part of the role of a compliance officer is to give guidance on rules and 
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assist business units in complying with new rules.  Tr. 725 -26, 2029-30.  Delaney cannot recall 

any specific meetings about the implementation of Rule 204.  Tr. 1238-39.  Nor was any 

technology designed or modified to enable the Stock Loan department to comply with Rule 

204T/204 at the time the rules were adopted.  Tr. 2028.  

 

As Penson’s CCO, if Delaney learned that associated personnel were not following the 

securities laws, he was required to take reasonable steps to investigate and report his findings to 

members of senior management where those persons reported.  Stipulated FOF No. 13.  Delaney 

never informed Yancey that Penson was following a perceived industry practice to close out in 

the afternoon of T+6, rather than following Rule 204T/204’s requirement to close out by market 

open on T+6.  Tr. 941, 1926; Div. Ex. 224 at 270. 

K.   Delaney’s Wells Submission 

  

 During the Division’s investigation of this matter, Delaney’s lawyers submitted a Wells 

submission containing numerous statements related to the events underlying this proceeding.  Tr. 

1228; see Div. Ex. 157.  Delaney testified that he reviewed and approved the submission of the 

document.  Tr. 573.  However, he explained that his lawyers drafted it with “limited 

information” and he has since indicated that the submission is not an appropriate reflection of his 

understanding of events.  Tr. 1409.   

 

L.  Yancey’s Character Witnesses 

 

Yancey was uniformly praised as honest, ethical, and a person of integrity in the 

securities profession, including during his tenure as Penson’s CEO, according to sworn 

testimony of Delaney (Tr. 1328); William Felder, who worked at Southwest Securities for 33 

years, serving as CEO and Chairman (Tr. 2113-14, 2117); John Gisea, the President and CEO of 

the U.S.-based Securities Traders Association (Tr. 2131, 2135, 2137-38); Gover (Tr. 176-77), 

Bart Green, a senior vice president manager of equity trading at Wells Fargo Advisors, LLC (Tr. 

2248, 2253-54); Hasty (Tr. 1753); Miller (Tr. 2603);
12

 John Muschalek, a vice chairman of First 

Southwest Company, with more than 25 years of experience (Tr. 2130); Pendergraft (Tr. 1483-

84, 1487-88); and Wetzig (Tr. 423-24).  

 

M.  Delaney’s Character Witnesses 

 

Delaney is overwhelmingly regarded as an honest man of exemplary character and 

integrity by all Penson employees who testified and were asked to express an opinion about his 

character, including Alaniz (Tr. 831), Gardner (Tr. 1155), Hasty (Tr. 1757-58, 1766-77), McCain 

(Tr. 2201), Pendergraft (Tr. 1588), and Yancey (Tr. 1909-10).  Delaney’s supervisors, among 

other key officials, view Delaney as an effective CCO who never hides compliance problems 

from management or regulators and instead, routinely escalated compliance issues to supervisors 

and regulators.  Tr. 1439-41, 1448-50, 1757, 1766, 1834, 1908, 2200.  Delaney’s current 

                                                            
12

 Miller explained that “[a]ny conversation that I ever had with Bill [Yancey] was always about 

doing the right thing. There was never a conversation that I had with him where he even missed a 

beat on making the right decision. He’s a good man.”  Tr. 2603. 
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employers think so highly of Delaney’s character and skill as a compliance officer that they 

continue to employ him in the compliance area notwithstanding the Division’s allegations.  Tr. 

1440, 1449, 1453. 

 

N.  Expert Testimony 

 

The parties agreed that each expert’s report would be considered his or her direct 

testimony.  Tr. 31. 

 

1.   Dr. Lawrence Harris 

 

Lawrence Harris (Harris) is a Professor of Finance at USC Marshall School of Business.  

Div. Ex. 239 at 3.  He served as Chief Economist of the Commission from July 2002 through 

June 2004.  Id. at 4.  He received a Ph.D. in Economics from the University of Chicago in 1982.  

Id. at 3.  The Division’s contract with Harris in this proceeding, paying up to half a million 

dollars, was to provide expert testimony that “[p]rovides a characterization of the extent of 

Penson’s Rule 204 violations” and “[e]stimates the benefit that Penson obtained to close out 

certain fails to deliver in a timely manner.”  Id. at 5; Tr. 1099.    

 

Harris calculated the purported “benefit” to Penson from Rule 204T(a)/204(a) violations 

as approximately $6.2 million.  Div. Ex. 239 at 9, 42, and Ex. 1.  Delaney’s expert, Dr. Erik Sirri 

(Sirri), subsequently established that the $6.2 million figure resulted from a calculation error that 

caused Harris to overstate the purported benefit by a factor of 100.  See Del. Ex. 454 at 26.  

Harris acknowledged this “quite embarrassing” error when he testified.  Tr. 1002.  The Division 

subsequently conceded that the only specifically quantified benefit to Penson from not timely 

closing out at market open on T+6 over the entire three-year period at issue was $59,000, less 

than one percent of the $6.2 million figure originally reported by Harris.  Stipulated FOF No. 53.  

 

Harris testified that there would have been substantial, unquantified costs to Penson if it 

had “bought” shares at market open T+6, without being able to pass those costs on to customers. 

Tr. 1028-1030.  Harris testified that he is “capable of providing crude estimates” of such costs to 

Penson, but that “[his] understanding was it wasn’t necessary to quantify everything, so [he] 

didn’t bother.”  Tr. 1030. 

 

Harris testified that when a trade fails to settle, there are consequences to the buyer of the 

shares and to the market more generally.  For example, the buyer does not receive certain rights 

that come along with owning shares. Tr. 1005-08.  Harris’s report purported to identify between 

1,631 and 1,766 Rule 204T(a)/204(a) violations, but he subsequently admitted these numbers 

were exaggerated because he mistakenly conflated “settlement days” and “trading days.”  Div. 

Ex. 239 at 8; Tr. 1002-03.   

 

Harris testified that it is not surprising that only a small percentage of all trades Penson 

cleared violated Rule 204T/204, because the vast majority of all trades settle on time.  Tr. 1019.  

In discussing footnote 55 to the adopting release of Rule 204, Harris testified that “the rule does 

not require that you recall on T+2.  Accordingly, if you don’t recall on T+2, you haven’t violated 
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any rule.”  Tr. 1114-15.  Harris agreed that the reason the Commission adopted Rule 

204T(a)/204(a) is not relevant to this case.  Tr. 1072-73. 

 

2.   David Paulukaitis  

 

David Paulukaitis (Paulukaitis) is the Managing Director of Mainstay Capital Markets 

Consultants, Inc., a consulting firm with expertise in the securities industry and regulatory 

agencies.  Div. Ex. 238 at 22.  He previously served for twenty-three years with NASD, 

including eleven years as an Associate District Director, and roughly ten years supervising a 

NASD district office’s routine examination, “cause” investigation, financial surveillance, and 

membership programs.  Id. at 22-23. 

 

The Division retained Paulukaitis to address various issues including broker-dealer 

supervision (Div. Ex. 238. at 5-7), reasonable delegation of supervisory responsibilities (Id. at 8-

9), written supervisory procedures (Id. at 9-12), and a broker-dealer’s compliance department 

(Id. at 12-14).  Paulukaitis was then asked to offer select opinions (Id. at 15-18), predicated on 

the truth of four specific assumptions: (1) “the Stock Loan Department of Penson acted in 

violation of Rule 204,” (2) “by at least February 2010, Delaney was aware that Penson’s Stock 

Loan Department was violating Rule 204,” (3) “Penson’s written supervisory procedures 

assigned the responsibility to supervise Johnson to Yancey,” and (4) “Yancey was the assigned 

supervisor for Johnson.”  Id. at 15.  The first assumption is supported by the evidence and 

agreement of the parties, but the other assumptions are not.  However, his report also addresses a 

number of other issues relevant to the proceeding. 
 

a.   Compliance 
 

Paulukaitis discussed the duties and responsibilities of compliance personnel, including 

the CCO.  Div. Ex. 238 at 13.  Paulukaitis noted that the following SEC guidance that 

compliance personnel should follow up potential misconduct – not just so-called red flags – is 

consistent with guidance from the Securities Industry Association (SIA) (now known as 

SIFMA): 

 

[C]ompliance and legal personnel should inform direct supervisors 

of business line employees about conduct that raises red flags and 

continue to follow up in situations where misconduct may have 

occurred to help insure that a proper response to an issue is 

implemented by business line supervisors. Compliance and legal 

personnel may need to escalate situations to persons of higher 

authority if they determine that concerns have not been addressed. 

 

Id. at 14 (citation omitted) (emphasis added).  However, Paulukaitis, quoting a former SEC 

Commissioner, noted that the standard for supervision of a firm’s regulatory compliance “doesn't 

require perfection . . . [i]n the context of 10,000 transactions a day, reasonableness must allow 

some questionable transactions to slip through undetected.”  Id. at 6. 

 



28 
 

b.  Supervision and Delegation 

 

Paulukaitis agreed that the delegation of supervisory responsibility is reasonable if the 

delegatee is qualified to perform supervision in a satisfactory manner, and the delegator takes 

reasonable steps to follow up on that delegation.  Tr. 482.  Paulukaitis agreed that follow up on 

delegation is reasonable where the delegator meets with the person to whom supervision had 

been delegated about the performance of the individual for whom supervisory responsibility was 

delegated.  Tr. 485.  

 

Paulukaitis’s written expert report does not cover dual supervision, i.e., the Division’s 

theory based on Pendergraft’s testimony and the RRSM that Pendergraft supervised Johnson as 

to business issues and Yancey supervised him as to regulatory and compliance issues.  Tr. 476- 

77; see Div. Reply to Yan. at 15-16.  I permitted him to testify on this subject, however, because 

the dual supervision issue was “a reasonable inference or extrapolation from [Paulukaitis’s] 

underlying report.” Tr. 441, 929.  Paulukaitis testified that a person might have more than one 

supervisor; however, he was unable to substantiate the Division’s theory in this instance.  Tr. 

442-43. 

 

c.   Written Supervisory Procedures 

 

Paulukaitis noted the importance of the designation of supervisors in the WSPs, and 

opined that, if “Penson's written supervisory procedures designated Yancey as the supervisor 

responsible for supervising Johnson, the reasonable presumption would be that Yancey was in 

fact Johnson's supervisor and that Yancey was supervising Johnson.”  Div. Ex. 238 at 17.  

However, at the hearing, Paulukaitis testified that a firm’s NASD Rule 3010 supervisory 

designation in its WSPs is only one relevant fact, among many, that establishes supervisory 

authority.  Tr. 485-89.  

 

3.   Marlon Paz 

 

Marlon Paz (Paz) is a partner at Locke Lord LLP, whose practice focuses on securities 

matters.  Yan. Ex. 829 at 1.  He is also an adjunct law professor at Georgetown University Law 

Center, where he teaches securities law courses, including regulation of broker-dealers.  Id.  

During six years of service at the Commission as an attorney, he “was significantly involved in 

the rulemaking process for Rule 204T/204(a).”  Id. at 3.  He “helped write the rule, revise and 

edit the rule, solicit comment and feedback, and analyze whether the rule was in the public 

interest.”  Id. 

 

Yancey retained Paz to offer two principal opinions.  Paz’s first opinion is that “Rule 

204T/204(a) is a highly technical rule that was adopted primarily to curb the abusive practice of 

naked short selling, an issue not present in this case.”  Yan. Ex. 829 at 4-13.  Paz testified that 

Rule 204 is a complex, technical, and ambiguous rule.  Tr. 2053-54.  He testified that Rule 204 

contains a “safety valve” in the form of the penalty box because no system can guarantee perfect 

settlement, and the penalty box allows the capital markets to continue operations.  Tr. 2061-63. 
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Paz’s second opinion is that none of the “red flags” advanced by the Division would have 

alerted Yancey to systemic or intentional violations of Rule 204T/204(a) for long sales of loaned 

securities.  Yan. Ex. 829 at 19-24.  Paz opined that the December 2009 audit of the Buy-Ins 

department could not have been a red flag to Yancey regarding Rule 204 violations of long sale 

of loaned securities, given the context of the high volume of trades that Penson was successfully 

clearing and the prompt assurances he received that remediation efforts were underway.  Id. at 

19-22; see also Stipulated FOF Nos. 61, 64, 77; Div. Ex. 134 (email stating SEC Rule 204 is 

now the focus of “prompt remediation”).  Paz determined that Yancey was entitled to rely on the 

representations that the Rule 204 issues that arose in the December 2009 audit were being 

remediated.  Div. Ex. 829 at 21-22.  

 

Paz found that given the large number of regulatory inquiries that Penson received, it is 

reasonable that the technical violations identified in the December 2009 audit would not warrant 

inclusion on a list of “key compliance issues” in the CEO’s Annual Report.  Div. Ex. 829 at 23.  

According to Paz, Yancey, as CEO, reasonably relied on the determination of his key 

compliance officials that the December 2009 Rule 3012 audit did not rise to the level of a “key 

compliance issue.”  See id. 

 

4.   Judith Poppalardo 

 

Judith Poppalardo (Poppalardo) is the managing partner of Financial Industry Service 

Group LLC, which provides regulatory consulting services to broker-dealers.  Yan. Ex. 828 at 

26.  Poppalardo previously served as Associate General Counsel at SIA.  Id.  Prior to joining 

SIA, she served nearly ten years at the Commission in the Division of Market Regulation and in 

OCIE, where she oversaw the Commission’s broker-dealer examination program.  Id. at 26-27.  

She also served as Assistant General Counsel at the NSCC, where she ensured compliance with 

federal laws and regulations governing clearing corporation operations.  Id.  Overall, she has 

“almost 30 years of experience in the financial services industry with a focus on supervision and 

supervisory controls.”  Id. at 1.  Yancey retained Poppalardo “to review the [Penson] supervisory 

system and state an opinion as to whether it was reasonably designed and whether [Yancey] 

appropriately and reasonably carried out his supervisory responsibilities under that system.”  Id.   

 

a.   Supervision and Delegation 

 

Poppalardo found that during the pertinent period, Penson had reasonably designed 

supervisory systems and procedures, under which business units were supervised by 

appropriately qualified individuals, reasonable written policies and procedures were in place, and 

the firm was subject to regular testing to ensure that supervisory procedures were being carried 

out effectively.  Yan. Ex. 828 at 7-13.  She found that Penson’s supervisory system assigned 

qualified experts over each line of business and included written policies and procedures 

designed to prevent and detect violations of the securities laws.  Id.  According to Poppalardo, 

Yancey reasonably supervised Delaney and properly delegated supervisory responsibility within 

this system.  Yan. Ex. 828 at 13-15.  In Poppalardo’s view, a contrary conclusion would 

unreasonably suggest that Yancey could not rely on business line supervisors and properly 

qualified licensed individuals and experts, including supervisory delegatees, to perform their 

duties.  Yan. Ex. 828 at 4, 16. 
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Poppalardo indicated, consistently with Paulukaitis, that “[i]n a financial services firm, 

supervision rests, initially, with the CEO, unless and until he reasonably delegates supervisory 

responsibility by assigning experienced, qualified individuals to supervise the business activities 

of the firm.”  Yan. Ex. 828 at 6.  Poppalardo agreed that, in 2010, Penson provided an RRSM to 

select regulators that reflected that Yancey was Johnson’s supervisor.  Tr. 2015.
13

  However, 

Poppalardo testified, also consistently with Paulukaitis, that no one piece of evidence – including 

the supervisory matrix – is dispositive in identifying a person’s supervisor, and that a supervisory 

matrix is simply one fact that could evidence supervisory authority: 

 

Q: Ms. Atkinson asked you about several supervisory matrices. Do 

you believe those matrices are determinative of who is a 

supervisor? 

A: No, I don’t, and I think it’s clear based on administrative 

decision, case law that it’s a fact and circumstances determination. 

Q: If a supervisory matrix is given to FINRA or CBOE 

designating, as these do, of regulatory supervisors, what does that 

say about who has day-to-day responsibility for supervision? 

A: It doesn’t say anything. It fulfills the requirement that FINRA 

has in its rules that say you have to have a designated supervisor 

over each business line. 

Q: And is that matrix that’s given to the regulator determinative of 

who is a supervisor for day-to-day purposes? 

A: No. Again, it would depend on a lot of other things. 

 

Tr. 2040-41. 

 

Poppalardo testified, that as a practical matter, supervision includes supervision of 

regulatory compliance, and in her entire career, she had never heard of a delegation along the 

lines of what Pendergraft described (in which he attempted to disclaim, in pertinent part, 

supervision of Johnson’s Rule 204 compliance): 

 

Q: Have you ever heard of a delegation along the lines of what Mr. 

Pendergraft described, which is a delegation of operations and 

business functions, but not regulatory and compliance functions? 

A: . . . I feel really strongly that—that you just can’t parse the 

business activities from the regulatory requirements. It’s a highly 

regulated industry. Just about everything is regulated right down to 

time off. There’s, you know, a requirement that . . . traders have to 

take a certain amount of time off. So it’s really very hard to parse 

those two. 

                                                            
13

 I note that Poppalardo had already testified and been excused long before Miller, the author of 

the RRSM, admitted that the matrix inaccurately reflected Yancey as Johnson’s supervisor, and 

that it instead should have reflected Pendergraft as Johnson’s supervisor.  
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Q: And my question is really about your industry experience as 

well. Have you seen that before? Is that common? 

A: I’ve never seen it. No, no. I’ve never seen it. 

 

Tr. 1999.  Poppalardo testified that an individual with a Series 27 license, like Pendergraft, is 

best qualified to supervise Johnson and Stock Loan department activities.  Tr. 1962.  Poppalardo 

agreed that follow up on delegation is reasonable where the delegator meets with the delegatee 

about the performance of the individual for whom supervisory responsibility was delegated and 

receives no indication of wrongdoing.  Tr. 1990-91.  Poppalardo also agreed that if there is actual 

confusion about delegation, the president of the broker-dealer retains the supervisory 

responsibility, though she did not find actual confusion in this case.  Tr. 2038-39.   

 

b.   Compliance 

 

According to Poppalardo, if a business line official asks a CCO how to comply with a 

new rule, the CCO should bring together, as a group, the individuals necessary “to make sure 

that” the firm was “able to comply.”  Tr. 2029-30.  Indeed, Delaney agrees “Poppalardo would 

have expected a CCO, to the extent a problem came to his attention, to work with the business 

line and figure out how to address the problem.”  Del. Reply to Div. Proposed FOF at ¶ 89; see 

Yan. Reply to Div. Proposed FOF at ¶ 89 (substantially similar agreement to Delaney’s). 

 

c.   Testing 

 

Poppalardo testified that Penson’s Rule 3012 testing was “very robust” in light of 

industry practice.  Tr. 1995; see also Yan. Ex. 828 at 12-13.  Poppalardo testified that Penson 

was not required to explicitly reference the December 2009 Rule 204 audit of the Buy-Ins 

department in the Annual Report attached to the CEO certification.  Tr. 1959–60; Yan. Ex. 828 

at 18.  According to Poppalardo, it was Delaney’s responsibility as CCO to determine whether an 

issue rose to the level of a “key compliance issue,” such that, pursuant to Penson’s WSPs, it 

would be included in the Annual Report, and that Yancey was entitled to rely on Delaney’s 

determination.  Yan. Ex. 828 at 18; Tr. 1959-60.  Poppalardo agreed with Delaney and Alaniz’s 

determination that the December 2009 audit results were not worthy of inclusion in the report.  

Yan. Ex. 828 at 18.   

 

Poppalardo noted that Yancey acted reasonably in part because he confirmed that the 

issues identified in the December 2009 audit were the focus of prompt remediation efforts.  Yan. 

Ex. 828 at 15-16.  Poppalardo found that Yancey was entitled to rely on these representations 

regarding remediation.  Id.  Poppalardo observed that a CEO cannot operate effectively if he 

must continually second-guess the information communicated to him by his direct reports.  Yan. 

Ex. 828 at 4, 16.  Given the representations he received, she opined that the December 2009 

audit could not have been a red flag to Yancey regarding Rule 204(a) violations of long sale of 

loaned securities.  Yan. Ex. 828 at 15-16. 

 

Poppalardo testified that if a small testing sample showed a huge failure rate, she would 

“absolutely” test a larger sample, and, in so doing, test the part “that was the most problematic.” 
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Tr. 2035.  Poppalardo agreed that in retrospect, Penson’s “automated system was, in fact, not 

recalling in sufficient time to close out those fails to deliver.”  Tr. 2028. 

 

d.   Written Supervisory Procedures  

 

Poppalardo determined that Penson’s Rule 204 procedures were adequate and typical of 

the industry, and included procedures for closing-out long sales, including long sales of loaned 

securities.  Yan. Ex. 828 at 9-12; Tr. 1993–94, 2039–40; see also Div. Exs. 66 at 396-97; 183 at 

337-39.  She found that Penson’s Reg. SHO and Rule 204 policies and procedures addressed (1) 

all elements of the rule, (2) set out specific procedures to follow, and (3) identified individuals 

and supervisors responsible for compliance.  Yan. Ex. 828 at 10-12; see Div. Ex. 211 at 3-14; 

Yan. Exs. 540 at 383-99; 746 at 325-41.  She opined that contrary to the Division’s contention, 

the section titled “House Buy-Ins” contained within the “Securities Lending (Stock Loan) – 

Dallas Office II – Rule 204” section of Penson’s WSPs pertained to buy-ins of securities that 

Penson had borrowed to cover its customers’ short sales and securities that Penson had loaned to 

its counterparties.  Tr. 2039-40; see also Tr. 398-401; Div. Ex. 66 at 387-88.  

 

Poppalardo presumed that a portion of the WSPs pointed to by the Division at the hearing 

were Penson’s NASD Rule 3010 designation.  Tr. 2015.  She agreed that Penson’s WSPs did not 

include any organizational charts.  Tr. 2028-29.
14

  

 

5.   Dr. Erik Sirri 

 

Sirri served as the Director of the Commission’s Division of Trading and Markets from 

2006 to 2009.  Del. Ex. 454 ¶ 2.  He served as the Commission’s Chief Economist from 1996 to 

1999.  Id. ¶ 3.  From 1989 to 1995, he was an assistant professor of finance at Harvard Business 

School.  Id. ¶ 1.  From 1999-2006, and 2009-present, he was a finance professor at Babson 

College.  Id.   

 

Delaney retained Sirri, in pertinent part, “to evaluate and respond to certain analysis and 

opinions presented by Professor Lawrence Harris.”  Del. Ex. 454 ¶ 7.  As noted above, Sirri 

corrected a major error that caused Harris to overstate the purported benefit to Penson from Rule 

204T(a)/204 violations by a factor of 100.  Id.  ¶¶ 74-78.  After Sirri’s corrections, the parties 

agreed that there were at least 1,500 violations during the pertinent three-year period; and the 

only quantified benefit to Penson of those violations was $59,000 (on average, less than $40 per 

violation).  Stipulated FOF Nos. 49, 53.  

 

Sirri agreed that when Rule 204T was adopted, “the vast majority of all trades settle[d] by 

T+3.”  Tr. 1640.  Sirri agreed with the Division that he had previously written the following 

language on the Commission’s concern about the failure to deliver securities: 

 

                                                            
14

 Notwithstanding Poppalardo’s testimony, I note that Penson’s WSPs do reference its 

organizational chart for reporting purposes.  See  Div. Ex. 188 at 9615 (directing team members 

to the organizational chart to determine reporting chain for senior management). 
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The Commission was concerned about the harmful effects on the 

markets of failing to deliver securities.  Failing to deliver a share 

converts ownership of a security into a forward contract, causing 

the buyer (or a clearing agency) to be exposed to the credit risk of 

the seller.  It can also create problems with respect to the voting of 

shares as a buyer might not be in possession of the security at the 

required time and thus would lose the ability to vote. 

 

Div. Ex. 260 at 524; Tr. 1677-79.  However, Sirri testified that isolated fails to deliver have 

minimal effect on systemic risk, in part due to the design of CNS and the NSCC.  Tr. 1609-10.   

III.  CONCLUSIONS OF LAW 

 

A.  Delaney Did Not Willfully Aid and Abet Penson’s Rule 204T/204 Violations 

 

 1.  Legal Standard for Aiding and Abetting  

 

To establish that Delaney willfully aided and abetted Penson’s violations of Rule 

204T/204, the Division must show that:  (1) a primary securities law violation was committed by 

Penson; (2) Delaney acted with the requisite scienter; and (3) Delaney provided substantial 

assistance to Penson, the primary violator.  See Graham v. SEC, 222 F.3d 994, 1000 (D.C. Cir. 

2000).  The scienter requirement for aiding-and-abetting liability may be satisfied by evidence 

that the respondent knew of, or was extremely reckless in disregarding, the wrongdoing and his 

role in furthering it.  Eric J. Brown, Exchange Act Release No. 66469, 2012 WL 625874, at *11 

(Feb. 27, 2012); Howard v. SEC, 376 F.3d 1136, 1143, 1149 (D.C. Cir. 2004).  Extreme 

recklessness may be found if the alleged aider and abettor encountered “red flags,” or 

“suspicious events creating reasons for doubt” that should have alerted him to the improper 

conduct of the primary violator.
15

  Graham, 222 F.3d at 1006; see also Wonsover v. SEC, 205 

F.3d 408, 411 (D.C. Cir. 2000).   

 

To satisfy the substantial assistance element of aiding and abetting, the Division must 

show that Delaney in some way associated himself with the venture, that he participated in it as 

something that he wished to bring about, and that he sought by his action to make it succeed.  

SEC v. Apuzzo, 689 F.3d 204, 212-13 (2d Cir. 2012).  In addition, the primary violation must be 

a direct or reasonably foreseeable result of the aider and abettor’s conduct.
16

  SEC v. Grendys, 

840 F. Supp. 2d 36, 46 (D.D.C. 2012). 

                                                            
15

 I reject Delaney’s argument that Howard v. SEC, 376 F.3d 1136 (D.C. Cir. 2004), stands for 

the proposition that Delaney must have had actual knowledge of the Stock Loan department’s 

violations in order for him to have aided and abetted those violations.  Del. Reply at 8.  The court 

in Howard rejected the Commission’s aiding and abetting claim because it concluded that the 

Commission had established at best ordinary negligence, while simultaneously acknowledging 

that extreme recklessness can support an aiding and abetting claim.  See Howard, 376 F.3d at 

1143-44, 1149.  

16
 The parties do not dispute this legal standard for substantial assistance.  See Stipulated COL 

Nos. 7-8.   
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2.  The Primary Violation 

 

The parties have stipulated that Penson violated Rule 204T/204 at least 1,500 times 

between October 1, 2008, and October 31, 2011, due to Penson’s failure to deliver to CNS on 

long sales of loaned securities by market open on T+6.  Stipulated FOF Nos. 49, 54; see Del. Ex. 

454 at 33-34.  Thus, the Division has satisfied its burden of demonstrating that a primary 

securities law violation occurred.  

 

 3.  Failure to Prove Actual Knowledge 

 

The Division has failed to show that Delaney acted with the requisite scienter, and 

therefore its aiding and abetting claim against Delaney fails.  As an initial matter, I note that the 

Division is unable to articulate or substantiate a plausible theory as to why Delaney would want 

to aid and abet Penson’s violations of Rule 204T/204.  While the Division correctly argues that 

motive is not a mandatory element of an aiding and abetting claim, numerous courts have noted 

its absence when finding that scienter has not been proven.  See, e.g., S.E.C. v. Steadman, 967 

F.2d 636, 642 (D.C. Cir. 1992) (reversing the finding of scienter where there was no evidence of 

“any motive” for the defendants to not register their shares under state Blue Sky laws and 

observing that “[a]ny accusation of bad faith would seem unfounded, because [defendants] had 

little, if anything to gain from discontinuing Blue Sky registration.”); Warren v. Reserve Fund, 

Inc., 728 F.2d 741, 746 (5th Cir. 1984) (declining to find scienter, in part, because there was no 

evidence of “any motive which would lead the [defendant] Fund to misrepresent the earnings,” 

where “[t]he Fund neither retained nor gained any benefit at the expense of its shareholders.”); 

Barker v. Henderson, Franklin Starnes and Holt, 797 F.2d 490, 492 (7th Cir. 1986) (noting that 

proof of actual knowledge requires “some reason to conclude that the defendant has thrown in 

his lot with the primary violators.”).   

 

Delaney would have had “everything to lose” as CCO of a major broker-dealer by 

knowingly aiding and abetting the primary violations of Rule 204T/204.  See Barker, 797 F.2d at 

497 (determining there was “no sound basis,” as a matter of law, to conclude that the defendant 

aided and abetted a primary violation where the defendants “had nothing to gain and everything 

to lose”).  The Division also failed to establish that Delaney had anything to gain from the 

alleged misconduct.  The Division’s original theory was a wildly exaggerated belief that 

Penson’s Rule 204T/204 violations resulted in millions of dollars of additional profits.  See OIP 

at 3 (Delaney was “[m]otivated by financial considerations”); Div. Ex. 239 at 9, 42, and Ex. 1 

(Harris expert report quantifying the benefit to Penson at approximately $6.2 million).  The 

Division was forced to abandon that theory, and in the end agreed that the “only specifically 

quantified benefit” to Penson of the at least 1,500 violations was a meager $59,000.  Stipulated 

FOF Nos. 49, 53.  I do not find that sum would have given Delaney any motive to aid and abet 

the Stock Loan department’s violation, as it constituted only 0.08 percent of the Stock Loan 

department’s total revenue of $77 million during this period.  See Stipulated FOF Nos. 79-80.  

As CCO, Delaney had nothing to gain, and virtually everything to lose, by aiding and abetting 

violations of Rule 204T/204.   

 

Although the Division also argues that there would have been “substantial costs to 

[Penson] if it had bought shares at market open T+6,” and that such purchases “could expose the 
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firm to significant losses,” the Division produced no evidence to quantify the costs or losses, and 

the testimony to which the Division points is general and speculative.
  

See Div. Proposed FOF 

Nos. 43, 45.  Indeed, Wetzig acknowledged the possibility that any shares purchased by Penson 

to comply with the close-out obligations could go up in value and be sold at a profit, not a loss.  

Tr. 427-28.  Rule 204T/204 also allowed Penson to borrow shares to close out positions, thus 

avoiding purchasing risks.  See Rule 204(a)(1); see also Tr. 426-27 (testimony by Wetzig 

confirming that the Stock Loan department “could have borrowed” to close out a position).  As 

the Division did not provide any evidence quantifying the purported costs or losses, I am unable 

to determine whether there were any.  If the data supported the existence of any such additional 

benefits to Penson, I assume that the Division would have had Harris calculate these benefits, but 

they did not.  Tr. 1030.  More telling, however, is the lack of any indication that Delaney would 

have decided that these were reasons to support a violation of a rule.   

  

a.  Delaney’s Wells Submission 

 

The Division’s claim that Delaney had actual knowledge of the Rule 204T/204 violations 

depends, in part, on its contention that he is lying.  See Div. Br. at 7-9; Div. Reply to Del. at 3-4.  

However, I disagree with the Division’s conclusion that “Delaney has not been honest or 

truthful” and “[i]nstead . . . has been evasive and inconsistent.”  Div. Br. at 7.  The Division’s 

primary evidence for this alleged dishonesty are statements made in Delaney’s Wells 

submission.  The Division argues, “either the statements Delaney approved about his knowledge 

and actions were lies to the Commission in his Wells submission or his repudiation of those 

statements are lies to the Court now.”  Div. Br. at 8-9.   

 

As I indicated previously, I do not rely on Delaney’s Wells submission to decide the 

claims and defenses in this case.  See Thomas R. Delaney II, Admin. Proc. Rulings Release No. 

2220, 2015 SEC LEXIS 167 (Jan. 15, 2015).  Based on my careful review of that document, I 

conclude that it is primarily comprised of argument by counsel and grounded in incomplete 

information.  See Tr. 1228, 1409-10; Div. Ex. 157 at 2 n.2 (“The Staff elected to provide an 

abridged investigative record as part of its discretionary pre-Wells process.”).  It is based not just 

on Delaney’s understanding at that time, but on his counsel’s characterization of other evidence 

selectively provided to Delaney by the Division.  See id.  In contrast to that argumentative 

submission, Delaney testified five times under oath, including at the hearing.  See Div. Ex. 157 at 

5 n.9.  I find that Delaney’s testimony was overwhelmingly consistent, and the handful of 

inconsistencies alleged by the Division in such testimony either do not exist or are easily 

explained by the circumstances, as discussed below.  Over time, Delaney’s testimony 

consistently reflected his lack of knowledge of the Stock Loan department’s policy to violate 

Rule 204T/204 until early 2011, when Delaney discovered and disclosed that practice to FINRA. 

 

None of the assertions in the Wells submission regarding Delaney’s knowledge of the 

Stock Loan department’s noncompliance with Rule 204T/204 are specific as to a date, except 

with respect to the aforementioned disclosure to FINRA in March 2011 and the discussions that 

closely preceded it.  If Delaney were aware of such violations before early 2011, one would 

reasonably expect that the Wells submission would have noted when he had such knowledge, or 

that the Division would have some concrete, credible evidence as to when Delaney had such 
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knowledge.  However, as discussed below, none of the testimony elicited at the hearing 

established that Delaney had actual knowledge prior to early 2011.  

My decision to deemphasize reliance on the Wells submission is supported by the 

Division’s claim that Delaney knew the Stock Loan department was violating Rule 204T/204 

based on that submission’s statement that “Delaney knew that the closeout issue might begin 

with Stock Lending.”  Div. Ex. 157 at 16 (emphasis added); see Div. Proposed FOF No. 63.  The 

preceding statement does not refer to when Delaney first knew the problem “might” relate to the 

Stock Loan department.  I also note that the statement simply paraphrases some of Delaney’s 

investigative testimony.  Thus, on the key issue of Delaney’s knowledge of the Stock Loan 

department’s involvement, the Wells submission does nothing more than characterize testimony 

that the Division already took, and tells us nothing new.  I find that Delaney’s testimony, taken 

as a whole (rather than an attorney’s characterization of one instance of that testimony), 

represents the evidence on which I should rely.   

 

The Wells submission also states that after the Rule 3012 testing, Delaney “required that 

representatives from each of the business units involved with closing out short sales were present 

to discuss the results and create accountability.”  Div. Ex. 157 at 21.  The Division claims this is 

contradicted by Delaney’s investigative testimony, in which he stated that he and Alaniz told 

Yancey that it was not necessary to have a Stock Loan representative in the first meeting at 

which the Rule 3012 testing was discussed, in January 2010.  Div. Reply to Del. at 11; see Div. 

Ex. 224 at 329.  Alaniz testified that it was he who told Yancey that Johnson did not need to be 

present because the Stock Loan and Buy-Ins departments were being helpful in remediating the 

issue.  Tr. 762-63.  He further testified that if he had known that the Stock Loan department had 

a policy of not closing out he would have invited Johnson to the meeting to explain why they 

were not complying.  Tr. 763-63.  Delaney’s testimony is consistent with that of Alaniz:  that 

they told Yancey that the Stock Loan department did not need to attend the first meeting 

discussing the December 2009 Rule 204 testing because, at that point, they did not think there 

was an issue with the Stock Loan department, but rather, with the Buy-Ins department.  Tr. 611-

14.  That Delaney’s account is supported by Alaniz is further proof that this particular Wells 

submission is not a reliable indicator of the facts in this case.   

 

The other purported admissions by Delaney in the Wells submission do not indicate 

whether they are based on Delaney’s actual or direct knowledge and are presented in the legal 

argument section of the submission.  For example, the argument section states that Rule 

204T/204 issues were “raised many times – both routinely and extraordinarily – with Mr. 

Yancey.”  Div. Ex. 157 at 32.  However, there is no indication in the submission as to who raised 

these issues with Yancey, or to what extent they related to the Buy-Ins department, as opposed to 

the Stock Loan department.
17

  Id.  The only concrete example of Rule 204T/204 compliance 

issues referenced are those with respect to the Buy-Ins department, and all the parties agree that 

                                                            
17

 Furthermore, even in the view of the Division, Yancey did not know during the Relevant 

Period about any violations of Rule 204T/204 by the Stock Loan department, which is yet 

another convincing reason it seems the Wells submission is not reliable.  See Stipulated FOF No. 

43. 
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those issues were in fact raised to Yancey and then subject to prompt remediation.  Id. at 31-32; 

Stipulated FOF Nos. 17, 21.  

 

In this case, where Delaney testified multiple times under oath at the Division’s request, 

as did other witnesses, I have decided to base my decision on that testimony and other 

documents in the record, which I find more probative than past characterizations made by 

Delaney’s counsel.  See Keith L. Mohn, Exchange Act Release No. 42144, 1999 SEC LEXIS 

2442, at *14 n.16 (Nov. 16, 1999) (“[Respondent]’s brief, however, attaches pleadings filed in 

that suit, not testimony. Argument of counsel is not evidence.”).  Though the Wells submission is 

Delaney’s, in some instances it identifies Delaney’s understanding and in others, references other 

sources to support a legal argument drafted by counsel.  I do not accept the Division’s insistence 

that everything in the document, particularly the statements in the legal argument section, should 

be taken, in essence, as testimony of Delaney.  As such, though I have admitted the Wells 

submission, I give it sparing weight because it is an unspecific and unreliable indicator of what 

took place. 

 

 b.   Alleged Inconsistencies in Delaney’s Testimony 

 

To the extent that Delaney’s testimony could be at all be characterized as “evasive” or 

“inconsistent,” Div. Br. at 7, it may be because he lacks a completely clear recollection of what 

took place years ago regarding his alleged conduct.  Delaney credibly and convincingly 

explained that his initial testimony was given with virtually no preparation or opportunity to 

review documents, thus preventing him from having a full and fair recollection of the events he 

was asked about.  Tr. 1200-01.  While his conduct with respect to Rule 204T/204 is especially 

important in the present action, at the time of such conduct, Delaney was in the business of 

putting out “fires,” Tr. 725, and Rule 204T/204, though undeniably important, was most 

assuredly not the top priority for the compliance department.  See Tr. 728-29.  Instead, a 

substantial number of people in the compliance department, including Delaney, were focused on 

anti-money laundering compliance as a top priority, among several other challenging and 

complex issues.   See Tr. 727-30, 1291-96.  In contrast with officials in the Stock Loan 

department, who addressed Rule 204T/204 compliance issues on a daily basis, Delaney dealt 

with it much less, and often relied on representations by his staff that they were handling relevant 

issues.  See Tr. 101-02, 729-30, 749-50, 1292-93.   

  

The inconsistencies alleged by the Division in Delaney’s testimony either do not exist, or 

are subject to reasonable explanation.  First, neither Delaney nor his current employer ever had 

the chance to explain the purported inconsistency between Delaney’s testimony at the hearing 

that “he was no longer acting as a Chief Compliance Officer” and his current employer’s 

testimony that “he serves as the CCO.”  Div. Br. at 9; see Tr. 1212-13, 1447.  The parties are in 

agreement that Delaney works in the compliance department of his new employer.  Stipulated 

FOF No. 1.  His employer was not asked whether or why Delaney does not technically hold the 

title of CCO during the pendency of this administrative proceeding.  If the Division wanted to 

prove an inconsistency, they should have squarely asked Delaney and his employer about it.  The 

fact that they did not do so, and the very fact that they focus on this issue as an inconsistency, 

demonstrates, in my mind, that there is not much to criticize in Delaney’s lengthy testimony.    
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Second, the Division claims that “Delaney denied that it was the practice of [Penson]’s 

Stock Loan department to close-out long sales at market close rather than market open.”  Div. 

Br. at 9; see Tr. 572.  However, I do not think his testimony on this point is inconsistent.  

Delaney’s testimony is that he did not know of such a practice until early 2011.  Tr. 1199-1200.  

Him denying that he knew about it before he actually knew about it (even though it was 

apparently taking place) is not discrepant, but simply reflects that his knowledge as to the 

existence of the practice changed over time. 

 

Third, the Division argues that “Delaney quibbled about whether he had seen the release 

[for Rule 204T] in the same exact format as that in the exhibit used at the hearing and during his 

testimony.”  Div. Br. at 9 (emphasis added).  Several exhibits copy or link to the text of the 

releases for Rule 204T and Rule 204, with the appearance and formatting of each differing 

dramatically from the way the text of such releases is ultimately arranged in the printed version 

of the Federal Register, the document Delaney was shown at the hearing.  See Div. Exs. 67, 69, 

255 at 5; Del. Ex. 301 at 0025-0100; Del. Ex. 328.  When someone is testifying about a 

document that may not look anything like the version he had read, it is not “quibbling” to explain 

that one has never seen something that looks like the exhibit.  I in fact thought that the Federal 

Register version of the releases looked considerably different from the other copies and would 

have been hesitant to say I had read the exhibit without first looking it over.    

 

Fourth, the Division argues that “although ultimately admitting that there was only one 

test of the Stock Loan department’s Rule 204 procedures, Delaney originally denied that fact.”  

Div. Br. at 9; see Tr. 637-38.  My perception of Delaney’s testimony on this point was that he 

was becoming exasperated by the Division’s questions, and he made the general point that, while 

at Penson, the compliance department carried out a robust testing regime.  Indeed, Alaniz tested 

and re-tested the Buy-Ins department until it achieved complete compliance with Rule 204.  Tr. 

860-61.  Despite his exasperation at the Division’s repeated insinuations that he was lying, I 

found Delaney a credible and convincing witness.  My perception, that his hours of testimony 

were sincere and truthful, is consistent with the attestation of all the hearing witnesses regarding 

Delaney’s honesty and integrity. 

 

Finally, the Division asserts that Delaney contradicted himself because, on the one hand, 

in August 2012 he did not recall being concerned about the contents of the March 2011 FINRA 

Letter and, on the other hand, in July 2013 he testified that a disclosure in that letter would be a 

big deal for Penson.  Div. Br. at 7-8; see Div. Ex. 224 at 267-68, 489-92.  However, because 

Delaney was asked somewhat different questions on the two different occasions (as opposed to 

being asked the same question on both occasions), his answers were consistent.  In August 2012, 

Delaney was asked whether he was concerned about the letter, not the conduct at issue.  Div. Ex. 

224 at 267-68.  When asked about the purported contradiction at the hearing, Delaney reasonably 

explained that he was not concerned about the letter disclosing the conduct, which was accurate 

as he understood it, but at the same time was concerned about the underlying rule violations.
18

  

                                                            
18

 To put the March 2011 FINRA Letter in context, two final points are worth considering:  first, 

like letters Delaney frequently issued to regulators, this letter set forth over a dozen issues, 

including many that Delaney spent dramatically more time on.  Div. Ex. 89; Tr. 1290-96.  The 

Division did not posit a plausible explanation for why Delaney, who routinely disclosed issues of 
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Tr. 1297-98.  Even assuming, for the sake of argument, that Delaney’s testimony in August 2012 

and July 2013 was contradictory, it is a collateral issue.  See United States v. Williamson, 202 

F.3d 974, 979 (7th Cir. 2000) (observing that attempts to “impeach by contradiction on a 

‘collateral or irrelevant matter,’” to be “impermissible.”) (internal citation omitted).   

 

It is telling that the Division, who has had Delaney testify so often, seizes on such minor 

supposed contradictions.  I find all of the purported inconsistencies identified by the Division are 

either immaterial or have been adequately explained by Delaney.  I found, on the whole, 

Delaney’s testimony to be credible, with the exception, noted previously, that he may not recall 

comparatively minor events and discussions that took place up to six years before the hearing.     

    

c.  Other Evidence of Actual Knowledge 

 

In addition to the alleged inconsistencies in Delaney’s testimony, the Division also points 

to De La Sierra’s testimony as evidence of Delaney’s actual knowledge, specifically his 

statement that he believed Delaney knew about the Stock Loan department’s practice to close out 

failures to deliver in the afternoon of T+6 because he and/or Johnson told Delaney that the Stock 

Loan department was experiencing counterparty pushback on attempts to close out at or before 

market open.  Div. Br. at 13; see Tr. 202, 337-38.  De La Sierra admitted, however, that merely 

informing Delaney that the Stock Loan department was experiencing counterparty pushback did 

not mean that the department was necessarily violating Rule 204T/204 (indeed, there would only 

be pushback if the Stock Loan department was attempting to enforce the rule); he agreed that 

counterparties did not prevent the Stock Loan department from buying in at market open.  Tr. 

272.  Given this, I am not persuaded that De La Sierra’s unsubstantiated belief that Delaney 

knew about the violations in 2008 should be given much weight.  

 

Despite voluminous exhibits, there are no documents establishing that Delaney had actual 

knowledge of the Stock Loan department’s Rule 204T/204 violations before early 2011.  The 

strongest possible evidence that the Division might have to establish that Delaney had actual 

knowledge of Rule 204T/204 violations before early 2011 was the testimony of Gover, who 

suggested that at least he, Delaney, and Johnson had a meeting about it in early 2010.  Tr. 103-

06, 117-18.  However, Gover acknowledged that he “would not be able to reliably say” when the 

meeting occurred, which is unsurprising given that the meeting in question took place several 

years before the hearing, although he believed he could narrow it to a period of several months in 

2010.  Tr. 117-18, 140.  Yet, no one else testified that such a meeting took place in 2010; indeed, 

both Delaney and Johnson, the other alleged attendees of the meeting, directly contradicted this 

testimony.  Tr. 568, 1308.  Instead, based on the balance of testimony by various witnesses, it 

seems more likely that Gover instead recalled a meeting in early 2011, which others do 

remember, that shortly led to a meeting with outside counsel on the issue.  See Tr. 273-74, 402, 

1322-23.  Gover himself testified that the meeting he remembered culminated in a meeting with 

outside counsel.  Tr. 106.  While it is possible that there was an identical meeting a year earlier, 

                                                                                                                                                                                                

extraordinary significance, would conceal the comparatively lesser issue of Rule 204T/204 

violations.  Second, the Division’s allegation that Delaney strove to conceal the Stock Loan 

department’s Rule 204T/204 violations from regulators is further undermined by Delaney’s 

disclosure of just such violations in the letter.   
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there is no documentary evidence to suggest that there was.  Indeed, as discussed below, the 

documentation regarding Penson’s Rule 204T/204 practices in 2010 suggests that the Stock Loan 

department was telling the compliance department (and the Buy-Ins department) at this time that 

the Stock Loan department was in compliance with the rule.  For example, the language 

regarding Penson’s “effective” Rule 204T/204 procedures in the November 2010 OCIE letter, 

which Gover drafted and continues to believe is true, is a very strong indication that the meeting 

he referenced at which he learned of Stock Loan’s non-compliance did not take place until 2011 

– not early to mid-2010.  See Stipulated FOF No. 61.  If such a meeting had taken place earlier, 

then Gover would have drafted a false response to OCIE.  I find that the Division has failed to 

prove that Delaney had actual knowledge of the Stock Loan department’s practice of violating 

Rule 204T/204 prior to February 15, 2011.
19

 

 

4.  Failure to Prove Extreme Recklessness 

 

Notwithstanding Delaney’s lack of actual knowledge, the Division might nonetheless 

prevail if it can show that Delaney acted with extreme recklessness.  See Howard, 376 F.3d at 

1143.  However, the Division has failed to establish that there were “an abundance of red flags 

and suggestions of irregularities [that] demanded inquiry.”  Id. at 1149 (internal quotation marks 

and citation omitted).  While the evidence adduced at the hearing demonstrates Delaney’s 

negligence, as discussed below, it does not rise to the level of extreme recklessness.   

 

Several pieces of evidence militate against a finding of extreme recklessness.  First, the 

compliance department provided guidance, training, and conducted testing with respect to Rule 

204T/204.  Delaney did not just receive rules and guidance from authoritative sources; he passed 

guidance on to the business units, like the Stock Loan department.  See, e.g., Div. Ex. 125.  His 

department made web-based training available, including on Rule 204T/204.  See Tr. 1710-11, 

1718, 1740-42; Del. Ex. 384.  However, it is not clear whether Stock Loan officials bothered, for 

example, to review the guidance or take any relevant training.  I do not agree with the Division’s 

contention that Delaney was reckless for failing to convene meetings with relevant personnel 

when Rule 204T was implemented.  Div. Br. at 18.  Delaney believed that meetings might have 

been held at this time, but he could not recall the attendees or specifics because there was a great 

deal of communication and coordination going on simultaneously.  Tr. 1238-39.  As noted 

above, the record reflects that he passed along guidance on Rule 204T/204, and multiple 

meetings were later held to discuss Rule 204 compliance after the December 2009 audit.  While 

his behavior does not rise to the level of extreme recklessness, it is clear that when faced with an 

important new rule like Rule 204T, it would have been prudent for Delaney to follow Penson’s 

common practice and convene a meeting with relevant personnel, analyze any pertinent 

technologies, and develop a road map to ensure compliance with Rule 204T.  See Tr. 1707-08, 

1714-15, 2029-30; see also Del. Reply to Div. Proposed FOF at ¶ 89.  Delaney’s failure to do so 

represents a missed opportunity that a prudent CCO would have taken, and it is an example of 

his negligence, as discussed below.    

With respect to the December 2009 audit, Delaney and Alaniz decided to conduct Rule 

3012 testing of Penson’s Rule 204T/204 compliance, but Delaney did not tell Alaniz which 
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 The Division acknowledges that it does not seek to hold Delaney liable for aiding and abetting 

from approximately February 15, 2011, on.  See Stipulated FOF No. 58.  
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departments to test or how.  See Tr. 705, 743-44, 864-65.  Giving Alaniz maximum flexibility in 

devising how best to test Rule 204T/204 compliance, after consulting with both the Stock Loan 

and Buy-Ins departments, not only indicates that Delaney was not knowingly involved in the 

Stock Loan department’s rule violations, but also supports that he was not reckless with respect 

to Rule 204T/204 compliance issues.  Notably, in the course of Alaniz’s Rule 3012 testing of 

Penson’s Rule 204T/204 compliance, he actively engaged the Stock Loan department, and in 

early 2010 received their assurances in writing that the Stock Loan department had procedures in 

place to ensure proper settlement of CNS fails.  Tr. 705-06; Del. Ex. 345.  The Buy-Ins 

department responded with similar assurances, noting that, among other remediation efforts, 

Buy-Ins was “manually reviewing fails on the T+4 and T+6 reports to comply with the ‘close-

out’ requirements” and would “continue to work with the Securities Lending Department to 

minimize any and all violations.”  Div. Ex. 70 at 6761.  At least some of these assurances were 

communicated to Delaney.  Del. Ex. 345 at 2.  And the assurances may also have reasonably 

dissuaded Alaniz from suggesting Rule 204T/204 testing of the Stock Loan department.  The 

Stock Loan and Buy-Ins departments were the business line experts, and employees in those 

departments were required to know the regulations and to develop procedures to comply with the 

laws.  Tr. 391, 396, 1944-45; see Stipulated FOF No. 41.  Although, in retrospect, the assurances 

made by the Stock Loan and Buys-Ins departments were not complete and correct, that does not 

mean that, at the time, Delaney, Alaniz, and the rest of the compliance department were reckless 

in relying on such clear, written representations from these departments on the Rule 204T/204 

issue.
20

 

 

Secondly, the only documents the Division is able to point to in order to demonstrate 

Delaney’s recklessness are a handful of email exchanges that do not, on their face, relate to the 

Stock Loan department’s Rule 204T/204 violations with respect to long sales of loaned 

securities.  Because these documents do not address the Stock Loan department’s Rule 204T/204 

compliance, and are generally raised in the context of one of Delaney’s subordinates resolving 

the issue presented, the overall flow of information establishes that Delaney was not reckless 

with respect to the Stock Loan department’s Rule 204T/204 issues.    

 

For example, Delaney was courtesy copied on an email from Miller to Gover on May 17, 

2010, regarding FINRA’s observation that Penson failed to close out eight long sales in 

accordance with Rule 204.  Div. Ex. 168.   However, Delaney is correct that “there is no 

indication that the eight long sales referenced involved long sales of loaned securities, as 

opposed to fails from customer-caused long sales,” which would be the province of the Buy-Ins 

department, in which Gover worked, not the Stock Loan department.  Del. Reply at 16.  Nor is 

there any suggestion in the email that the issue identified was not being appropriately handled by 

Miller and Gover.  Another “red flag” alleged by the Division is that Delaney was courtesy 

copied on an October 13, 2010, email chain (along with ten other Penson employees) in which, 

earlier in the chain, De La Sierra stated:  “We do not borrow for long sales.”  Div. Ex. 26.  In the 
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 For this reason, I also reject the Division’s claim that follow up testing should have been 

conducted on a larger sample and should have tested close-outs of long sales.  Div. Br. at 19-20.  

Given the assurances of the Stock Loan and Buy-Ins departments, Delaney and Alaniz acted 

reasonably in electing not to expand the follow up testing to another department, as opposed to 

the Buy-Ins department, which was retested on two occasions.   
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portion of the chain on which Delaney was first copied, Gover noted that he is “[b]ringing 

Compliance . . . into the discussion” and stated his understanding that “for Ridge Customers[,] 

although we can borrow to cover a failing long sale, we will not do so unless the correspondent 

contacts Stock Loan to arrange the borrow and agree the rate.”  Id.  The Division did not ask any 

witnesses at the hearing about this exhibit, and on its face the email chain appears to relate to the 

language used by Penson when notifying customers of customer-caused long sales.  Id.  It is, in 

other words, irrelevant to the violations here. 

 

As another example, the Division points to the July 26, 2010, email from Alaniz to 

Poldrack, copying Delaney, regarding the Stock Loan department’s close-out procedures.  Div. 

Br. at 17; Div. Ex. 91.  I disagree that this email either escalated a Rule 204T/204 issue to 

Delaney or represented a red flag.  According to its author, Alaniz, who was unquestionably 

credible, the email exchange did not escalate a compliance issue to Delaney for action.  Tr. 824-

25.  While one line of the email chain, from a lower level Stock Loan employee, stated the 

understanding that the Stock Loan department was not to be bought in, the portion of the chain 

on which Delaney was copied shows that the issue was addressed, and resolved, through the 

responses of compliance personnel that in part pledged to engage higher-level Stock Loan 

officials.  Tr. 816; Div. Ex. 91.  As with the other evidence cited by the Division, this email fails 

to rise to the level of a red flag sufficient to put Delaney on notice of the Stock Loan 

department’s violations.  In other words, each documentary “red flag” alleged by the Division 

would give Delaney no reason to have been alerted to the Stock Loan department’s practice of 

noncompliance with Rule 204T/204 for long sales of loaned securities, and fails to demonstrate 

that he was reckless with respect to the Stock Loan department’s violations.   

 

The third factor weighing against a finding of recklessness is the uncontroverted expert 

testimony of Yancey’s expert, Poppalardo, that the Reg. SHO procedures in Penson’s WSPs 

were adequate and typical of the industry.  Yan. Ex. 828 at 9-12; Tr. 1993-94, 2039-40.  The 

WSPs detailed the requirements of Rule 204T/204 and expressly directed the Stock Loan 

department to not only buy-in recalls if necessary to satisfy CNS obligations, but, when “Stock 

Loan does not have a counterparty to pass the Buy-In to,” to “forwar[d] [the Buy-In] to the 

customer Buy-In department.”  See Tr. 2039-40; see, e.g., Div. Ex. 188 at 9753, 9762.  While the 

Division contends that Penson’s WSPs could have done more than that, I credit the expert 

testimony that Penson’s Rule 204T/204 procedures were sufficient and consistent with 

appropriate industry standards, and find that Delaney was not reckless in believing the WSPs 

adequately reflected the requirements of Rule 204T/204.  I also reject the Division’s allegation 

that Delaney recklessly ignored Alaniz’s recommendation to include more detailed procedures 

for Rule 204T/204 compliance in the WSPs.  Div. Br. at 20-21.  As part of the Rule 3012 testing 

follow up process, Alaniz directly liaised with the business units, and one of the issues he 

followed up on with them was their practices and procedures for Rule 204T/204 compliance.  Tr. 

782-83, 805-07.  The business units, including the Stock Loan department, generated their own 

WSPs.  Tr. 308; 1758-59; see Stipulated FOF No. 41.  As the “experts . . . day-to-day” it was 

“absolutely necessary to have the business owners be the original people who are drafting those 

WSPs.”  Tr. 1758-59.  No one in the compliance department had “the level of sophistication with 

regard to Stock Loan to be able to write Stock Loan substantive WSPs.”  Tr. 1759.  Furthermore, 

there is no evidence that Delaney prevented or discouraged Alaniz from addressing his 

suggestions to the Stock Loan department so that they could modify the WSPs accordingly.   
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Finally, when Delaney ultimately had actual knowledge of the Stock Loan department’s 

rule violations in early 2011, he quickly escalated the issue first to in-house, and then to outside 

counsel to determine whether Johnson’s proposed solution was viable under Rule 204.
21

  Tr. 

1309-11.  This decision is not consistent with the Division’s claim that he was reckless with 

respect to Rule 204 compliance.  See Del. Reply at 11.   

 

 In light of the foregoing factors, and after considering each of the “red flags” alleged by 

the Division, I do not find that Delaney was reckless with regard to the Stock Loan department’s 

Rule 204T/204 compliance.  Though the Stock Loan department did not actually comply with 

Rule 204T/204 during the Relevant Period, the record does not substantiate that there were “red 

flags” sufficient to adjudge Delaney’s conduct to be reckless as opposed to simply negligent.  

Because the Division has failed to satisfy the scienter requirement of aiding and abetting, its 

aiding and abetting claim against Delaney fails.
22

   

 

 5.  Failure to Prove Substantial Assistance 

 

 The Division’s aiding and abetting claim also fails because Delaney’s conduct did not 

provide “substantial assistance” to Penson’s violations.  See Graham, 222 F.3d at 1000.  The OIP 

alleges that Delaney committed four acts that substantially assisted Penson’s violations:  (1) 

agreeing with the Stock Loan department to continue implementing non-compliant procedures; 

(2) intentionally omitting the Stock Loan department’s non-compliant procedures in Penson’s 

WSPs; (3) intentionally concealing the non-compliant procedures from regulators and Yancey; 

and (4) exploiting a “Supervisory System” in order to allow Johnson to remain unsupervised so 

he could continue the practice of intentionally violating Rule 204T/204.  See OIP at 3, 8-13.  

Each of these allegations is predicated on Delaney’s actual knowledge of the Stock Loan 

department’s noncompliant practices, which the Division has failed to prove existed before early 

2011.   

In its post-hearing briefs, the Division also argues that Delaney substantially assisted the 

violations by “repeatedly disregard[ing] red flags of suspicious activities” and not disclosing 

those red flags to either Yancey or regulators.  Div. Br. at 21; Div. Reply to Del. at 16.  
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 Although the record establishes that Delaney escalated the Stock Loan department’s Rule 204 

compliance problems to outside counsel, Delaney did not attempt to satisfy the requirements for 

an advice of counsel defense, and the privilege holder, Penson, has not waived privilege over the 

substantive communications on the Rule 204T/204 issue.  Tr. 127-28.  To raise the advice of 

counsel defense, Delaney must show that he:  (1) made a complete disclosure of the relevant 

facts of the intended conduct to counsel; (2) sought advice on the legality of the intended 

conduct; (3) received advice that the intended conduct was legal; and (4) relied in good faith on 

counsel's advice.  Rodney R. Schoemann, Securities Act of 1933 (Securities Act) Release No. 

9073, 2009 SEC LEXIS 3939, at *46 & n.41 (Oct. 23, 2009).  Because it was not perfected, any 

such defense has been waived.  

 
22

 Because I do not find that Delaney aided and abetted Penson’s violations, I need not address 

the parties’ dispute about whether he did so willfully.  See Div. Br. at 11; Del. Br. at 8-9.  
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However, for the reasons set forth above, I have found that Delaney was not faced with repeated 

red flags of suspicious activities sufficient to establish that he was reckless.  In particular, I reject 

the Division’s argument that Delaney misled regulators and/or Yancey by not ensuring that 

Penson’s Rule 204T/204 violations were disclosed in the Annual Report or the November 2010 

OCIE letter.  Div. Br. at 24-26.  With respect to the Annual Report, neither Alaniz, who prepared 

the initial draft of the report, nor Delaney, elected to include the Rule 204T/204 testing.  Tr. 856-

58, 1362.  By the time of the report, both Delaney and Alaniz believed the issues with Rule 

204T/204 were being effectively remediated by the business units.
23

  Tr. 793-95, 1361-62; Del. 

Ex. 321.  Poppalardo’s expert opinion supports their determination to exclude it.  See Yan. Ex. 

828 at 18.  Indeed, none of the Rule 3012 tests performed that year were included in the Annual 

Report.  Tr. 857, 1303; see Div. Ex. 135.  Instead, all testing materials, including those related to 

the Rule 204T/204 audit, were made separately available to regulators for review.  Tr. 804-05; 

see Div. Ex. 135 at 0006 (stating that 3012 test results were “available in the Compliance dept.”).   

I also reject the allegation that I should find the fact that Delaney removed language 

regarding a “99 percent failure rate” from the Annual Report to be evidence of his culpability.  

See Div. Proposed FOF No. 334.  The Division notes that Alaniz testified that in his original 

draft of the Rule 3012 testing summary memorandum, 112 out of 113 securities tested had failed, 

which he had indicated equaled a 99 percent failure rate.  Tr. 779.  He was later asked to remove 

the reference to that percentage.  Tr. 779.  Delaney testified that he asked Alaniz to remove the 

reference to a 99 percent failure rate because it was potentially misleading and confusing.  Tr. 

1300-01.  The December 2009 Rule 204 audit results did reflect that “the failure to comply with 

the close-out requirement placed 112 out of 113 securities in the ‘Penalty Box.’”  Div. Ex. 70.  

Gover’s testimony supports the contention that given Penson’s trading volume and the small 

sample of securities tested, labeling the audit results as a “99 percent fail rate” could be 

misleading.  Tr. 169-70.  On January 28, 2010, Delaney and Alaniz had a quarterly meeting with 

Yancey where they informed him 112 of the 113 securities tested failed.  Tr. 709-10.  

Furthermore, Alaniz would have had the opportunity to use the phrase “99 percent failure rate” 

with Yancey if he wanted to, though Alaniz did not recall employing that phrase in that meeting.  

Tr. 710, 844-45.  While the Division seems to imply that Delaney acted nefariously by removing 

the 99 percent failure rate language, because he retained the raw numbers regarding the 112 of 

113 securities tested and the failure was reported to Yancey, I do not find that he did anything 

inappropriate.  Tr. 780.  The fact that Delaney and Alaniz reported the fails to Yancey in writing 

and verbally shows they were working as a team to convey the correct information.   

 

With respect to the November 2010 OCIE letter, I do not agree that the response 

establishes a failure on the part of Delaney or an attempt to mislead regulators.  Div. Br. at 25-

26.  Gover, not Delaney, drafted the letter, and Gover confirmed that he believed his response 

was accurate both when he wrote it and at the time of the hearing.  See Stipulated FOF Nos. 30, 

61; Tr. 147-48.  Tellingly, the Division never attempted to question Gover regarding the disputed 

sentence in the letter on Penson’s “effective” Rule 204T processes and procedures, which appear 

in context to be related to the procedures and processes for short sales, not long sales.  Tr. 74-

198, 827-28; Div. Ex. 101 at 8.  At the hearing, Alaniz and Hasty also stood by the accuracy of 
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 I am unpersuaded by the Division’s suggestion that I should credit, over his explanation at the 

hearing, a snippet of Delaney’s investigative testimony in which he stated that he would have 

thought the Rule 204T/204 audit results would be included in the Annual Report.  Div. Br. at 24.   
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the representations made in the letter. Tr. 828-29, Tr. 1738-40.  Delaney had no reason to 

second-guess the accuracy of Gover’s statement, the assessment of his own personnel, or the 

understanding that remediation of the Rule 204T/204 compliance problems revealed in the 

December 2009 audit was underway. See Tr. 1285, 1792-93.  The Division identified no 

evidence that Delaney’s edits to the letter were anything other than stylistic.  Tr. 1283-84.  And 

the letter was later signed and issued by Hasty, not Delaney.  Div. Ex. 101 at 12.  I have 

determined, with respect to the November 2010 OCIE letter, that Delaney’s reliance on the 

subject matter expert – Gover – and his official in charge of Rule 204T/204 testing – Alaniz – 

was reasonable.  The potential exception to this, to what extent Delaney may have addressed the 

October 2010 FINRA report, is discussed below with regard to the issue of negligence. 

  After carefully considering each act by Delaney that may have assisted Penson’s 

violations, I conclude that none of those acts substantially assisted the violations.  Thus, even had 

Delaney acted with the requisite scienter, the Division’s aiding and abetting claim against 

Delaney still fails.  

B. Delaney’s Alleged Liability for Causing Penson’s Violations 

To establish liability for “causing” violations in the absence of aiding and abetting, the 

Division must prove three elements:  (1) a primary violation; (2) an act or omission by the 

respondent that was a cause of the violation; and (3) that the respondent knew, or should have 

known, that his conduct would contribute to the violation.  See Robert M. Fuller, Exchange Act 

Rel. No. 48406, at *4 (Aug. 25, 2003), pet. for review denied, 95 F. App’x 361 (D.C. Cir. 2004).  

Negligence is sufficient to establish “causing” liability under Exchange Act Section 21C(a), 

unless the person is alleged to “cause” a primary violation that requires scienter.  Howard v. 

SEC, 376 F.3d 1136, 1142 (D.C. Cir. 2004).  The primary violations at issue here, Penson’s 

violations of Rule 204T/204, are technical violations that do not require scienter.
24

  Thus, 

because the evidence supports that Delaney contributed to Penson’s violations and should have 

known he was doing so, I find that he caused the Rule 204T/204 violations.   

 

Delaney acknowledges that “[n]egligence is defined as: [t]he failure to exercise the 

standard of care that a reasonably prudent person would have exercised in a similar situation; any 

conduct that falls below the legal standard established to protect others against unreasonable risk 

of harm, except for conduct that is intentionally, wantonly, or willfully disregardful of others’ 

rights. The term connotes culpable carelessness.”  Del. Reply to Yan. Proposed COL at ¶ 26 

(internal quotation marks omitted).  Delaney also acknowledges that “[t]he reasonable person 

acts sensibly, does things without serious delay, and takes proper but not excessive precautions.” 

Id. at ¶ 27. 

 

As such, I have considered what a reasonable prudent person would have done in 

Delaney’s situation.  The notion that expert testimony is necessary to establish a breach of the 
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 Delaney admits that Rule 204T/204 is a “technical rule,” but claims that because the OIP is 

largely focused on intentional violations of Rule 204T/204, scienter is required.  Del. Reply at 

21.  I reject this argument, as the fact that the OIP describes intentional violations of Rule 

204T/204 does not imbue this technical rule with a scienter requirement.   
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standard of care arises from a line of cases where fact-finding is conducted by a lay jury, whose 

common knowledge and experience may not, without expert testimony, be sufficient to 

appreciate such a breach.   However, “there is no categorical rule requiring expert testimony in a 

securities case.”  S.E.C. v. Ginder, 752 F.3d 569, 575 (2d Cir. 2014).  While expert testimony as 

to industry practice is generally relevant in a securities case to show the standard of care, the 

standard is ultimately one of reasonable prudence.  See Vernazza v. S.E.C., 327 F.3d 851, 861-62 

(9th Cir. 2003) (upholding Commission’s exclusion of purported expert testimony on the 

standard of care).  Although Delaney chose not to call his compliance expert, Greg Florio, and 

withdrew Mr. Florio’s previously admitted expert report, Tr. 1432-33, other experts and fact 

witnesses with expert knowledge of compliance, including Delaney, testified at length 

concerning the standard of care for compliance in that situation.  Most important of these is 

Paulukaitis’s undisputed testimony that according to SEC guidance, in situations “where 

misconduct may have occurred”– as opposed to “conduct that raises red flags” – compliance 

officers should follow up to facilitate a proper response.  Div. Ex. 238 at 14.  This view was 

echoed by Poppalardo, who, like Hasty (Delaney’s deputy and ultimate successor), opined that 

coordinated engagement was the appropriate way to deal with new, challenging rules.  Tr. 1707-

08, 2029-30.
25

  I have applied the preceding principles in making my findings regarding 

negligence here.      

 Since the time that Rule 204T was adopted in the fall of 2008, Delaney should have 

known that Penson’s Stock Loan department may well face challenges complying with the rule.  

Delaney admits that he “received email newsletters indicating Rule 204T/204 applied to long 

sales and could create difficulty for the stock lending industry” but asserts that “it is difficult to 

understand how the receipt of bulletins that Rule 204 could create difficulty for the stock lending 

industry should have alerted Delaney that Penson’s Stock Loan Department had instituted a 

policy or practice to violate the Rule.”  Del. Reply at 14 (emphasis in original).  While I agree 

that none of the newsletters would have alerted Delaney that the Stock Loan department had 

instituted a policy to violate Rule 204T/204, they should have alerted him as to the potential 

difficulties of Rule 204T/204 compliance in the field of securities lending.  On their own, such 

newsletters and guidance materials would not have required Delaney to take any particular 

action, but, in this case, they were followed with comments from Stock Loan department 

employees, which underscored that compliance was in fact challenging.
26
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 In select respects, Poppalardo’s testimony was quite helpful to Delaney, supporting the 

reasonableness of his conduct with respect to the Annual Report (Tr. 1959-60; Yan. Ex. 828 at 

18) and the adequacy Penson’s WSPs related to Rule 204T/204 (Tr. 1993-94, 2039-40; Yan. Ex. 

828 at 9-12).   

 
26

 Notably, at least two key Penson Stock Loan officials never asked Delaney for guidance on 

Rule 204T/204 until 2011.  Wetzig testified that he did not have any conversations with Delaney 

about Rule 204T/204 compliance until the early 2011 call with outside counsel.  Tr. 402-03.  

And, according to the July 2014 Brady Letter, Hall told Division staff that he did not ask for 

legal or compliance help with Rule 204T/204 until the beginning of 2011.  Del. Ex. 446.   
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While I credit Delaney’s claims that he did not have “knowledge that Stock Loan had a 

practice or policy of violating Rule 204T/204” in 2008, he recalled a couple brief verbal 

exchanges with Johnson and potentially De La Sierra around the time Rule 204T was adopted 

regarding “counter-party pushback” as a result of the Stock Loan department’s attempts to 

comply with Rule 204T.  Tr. 1192-94; Del. Reply at 10-11.  As Delaney testified, his 

interpretation of this situation was that such pushback indicates that Stock Loan was enforcing 

Rule 204T.  Tr. 1195; see Del. Reply at 10-11.   

In this case, neither De La Sierra nor Johnson testified that they expressly told Delaney 

that the Stock Loan department was routinely violating Rule 204T/204.  See Tr. 272-73, 517-20.  

De La Sierra’s testimony reflects that he assumed that Delaney knew about the violations 

because he was told about the counterparty pushback.  Tr. 272.  Similarly, Johnson testified that 

he sought Delaney’s help on reconciling industry practice, which was to close out long sales in 

the afternoon, with the requirements of Rule 204T/204.  Tr. 517-18.  However, I disagree with 

Delaney’s characterization that Johnson “at most . . . ‘communicated’ to Delaney that there was a 

conflict between ‘the rule and the industry practice,’ not the practice at Penson.”  Del. Reply at 9 

(emphasis in original).  There would be no reason for Johnson to bring up a conflict with 

industry practice and Rule 204T/204 were Penson, a member of the relevant industry, not also 

having challenges complying.  It was not reasonable for Delaney to presume full compliance 

without follow up once explicitly informed by a department head that counterparties were 

pushing back on a rule that was known (or should have been known) to be difficult to comply 

with.  Delaney’s oral exchanges with Stock Loan department officials regarding the challenges 

of Rule 204T/204 compliance reasonably obliged him, in his capacity as CCO, either by himself 

or through his staff, to make further inquiry to ascertain the nature and extent of the compliance 

challenges.  Delaney’s failure to ask whether the Stock Loan department was complying with (or 

violating) Rule 204T/204 in the face of counterparty pushback was a missed opportunity.  

Dismissively telling Johnson that if he was having trouble with the rule, he should “write [his] 

congressman,” falls short of reasonable prudence.  Tr. 1193, 1405.   

 

 While Delaney placed commendable reliance on Alaniz in establishing Rule 3012 testing 

for Penson, including with respect to Rule 204T/204, because Delaney did not advise Alaniz of 

his exchanges with the Stock Loan department officials on the rule, Alaniz was deprived of the 

full and complete information he needed in order to design an appropriate test to gauge Penson’s 

Rule 204T/204 compliance.  Delaney is correct that either the Stock Loan or Buy-Ins 

departments could also have notified Alaniz that the Stock Loan department had different close-

out procedures for long sales.  Del. Reply at 20.  This does not absolve Delaney of responsibility, 

however – Delaney and Alaniz worked together to come up with a list of topics for the Rule 

3012 testing, and at no point did Delaney inform Alaniz about his knowledge of the particular 

challenges faced by the Stock Loan department with respect to Rule 204T/204 compliance.  Tr. 

705.  It was unreasonable of Delaney to remain silent rather than sharing this pertinent 

information with Alaniz.   

 

 The Stock Loan department’s response to the December 2009 audit memorandum, in 

early 2010, may have provided comfort to the compliance department, including Delaney, about 

Penson’s Rule 204T/204 compliance and might have decreased, as a matter of priority, looking 

into such compliance issues by the Stock Loan department.  However, a few months later, 

Delaney was again confronted with evidence that Penson was having trouble complying with 
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Rule 204.  On October 21, 2010, Delaney sent an email attaching a FINRA exit meeting report 

which concluded, from a review of ten CNS failures to deliver between February 1, 2010, and 

March 31, 2010, that Penson “failed to recall securities from stock loan or borrow securities to 

close out all 10 of these fails, which resulted in the fails being consistently outstanding beyond 

Trade date +4 for short sale FTD’s and Trade date +6 for long sale FTD’s.”  Div. Ex. 40 at 4668.  

While I agree with Delaney that these ten failures “is tiny compared to the tens of millions of 

transactions cleared by Penson during that period,” Del. Reply at 16-17, since each such failure 

represented a potential violation of Rule 204, with at least ten violations in the two-month period 

surveyed by FINRA, the report suggests that there may well be sixty violations a year at that rate 

if the violative practices were not stopped.  While it is certainly plausible that, by October 2010, 

the chance of future violations could have been limited, or extinguished, by remedial efforts or 

actions undertaken after the December 2009 audit, it is not necessarily the case that it would 

have.  A reasonable person upon receipt of such a report would have followed up with the 

concerned departments, including the Stock Loan department, to ascertain whether such 

problems with Rule 204 compliance continued.   

 

Unlike the OCIE response, which was followed up on by one of Delaney’s compliance 

officers, who engaged the business unit and addressed, to everyone’s satisfaction, the issue, by 

contrast, Delaney’s handling of the FINRA exit report does not reflect assigned follow up by 

Delaney, or anyone else in the compliance department, nor any of the business units that could 

be responsible.  While the exit report does not necessarily implicate the Stock Loan department, 

the plain language suggests that the Stock Loan department might be involved, and as such, 

some form of follow up was within the scope of Delaney’s duties and responsibilities as CCO.  I 

do note that it is plausible that because the FINRA exit report involved a two-month period 

earlier that year, and because of the subsequent remediation efforts, he may have assumed that 

this was taken care of, but, to do so was imprudent.  The distinction between my different 

findings on the two October 2010 notices of Rule 204T/204 violations – one from OCIE, one 

from FINRA – is that there was prudent follow up in response to the first, and no evidence of 

such follow up in response to the second. 

 

Delaney argued in his prehearing brief that “the evidence will establish that [he] acted 

reasonably in fulfilling his duties as CCO,” and in his post-hearing brief, he concluded that this 

was indeed shown by the evidence adduced in this proceeding.   Del. First Am. Prehearing Br. at 

36; Del. Reply at 21.  After careful consideration of the evidence in the record, I disagree.  When 

Delaney was presented with authoritative guidance and oral comments from Stock Loan 

department officials indicative of the difficulties of complying with Rule 204T/204, he was 

negligent in the following respects: 

 Delaney failed to convene a meeting of relevant personnel to ensure effective steps 

were taken to comply with Rule 204T;  

 Delaney assumed, incorrectly, that the Stock Loan department was fully compliant 

with Rule 204T/204, rather than asking any logical follow up questions to assess 

compliance; 

 Delaney did not mention the challenges of Rule 204T/204 compliance faced by the 

Stock Loan department to Alaniz, who was charged with testing on that issue; and 

 Delaney did not conduct any follow up with the Stock Loan department regarding the 
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FINRA exit report he forwarded in October 2010 reflecting potential noncompliance 

by the Stock Loan department with the rule.   

 

Each of these acts and omissions was a cause of Penson’s ongoing primary violations, and 

Delaney should have known that his behavior would contribute to that result.   

 Delaney raises three primary defenses to the Division’s allegations that he negligently 

caused Penson’s violations.  First, he argues that he did not have proper notice that the Division 

intended to pursue a “causing” claim.
27

  Del. Br. at 46; Del. Reply at 3, 21.  As the Commission 

recently affirmed, the standard for determining whether notice is adequate in administrative 

proceedings is “whether the respondent understood the issue and was afforded full opportunity to 

justify [his] conduct during the course of the litigation.”  John P. Flannery, Exchange Act 

Release No. 73840, 2014 SEC LEXIS at *131-32 (internal quotation marks omitted).  While 

Delaney argues he should not be found liable on a negligence theory because the Division 

focused its case primarily on allegedly intentional misconduct, his prehearing brief 

simultaneously contended that  

 

even if this Court were to permit the Division to proceed on a pure 

negligence theory at hearing . . . there will be no credible evidence 

adduced at trial to support such a theory.  Rather, the same 

evidence detailed above . . . would preclude a finding that Delaney 

acted negligently or otherwise caused or contributed to any 

violations of Rule 204T(a)/204(a). 

Del. First Am. Prehearing Br. at 36.   

Delaney does not dispute that “causing” was a charge alleged in the OIP.  Id. at 21-22; 

Del. Reply at 46.  And while he claims that he focused his efforts at the hearing on intentional 

conduct rather than recklessness or negligence because of the inadequacy of the OIP, Del. Reply 

at 4, Delaney submitted after the hearing a proposed conclusion of law on the issue of 

negligence, contradicting his argument that the Division abandoned at the hearing any claim 

grounded in that standard.  See Del. Proposed COL No. 17; Del. Br. at 46.  The Division did not 

offer a new set of facts or body of evidence in support of its negligence claim – as Delaney 

acknowledged, the facts and evidence are the same, whether the conclusion is that Delaney acted 

intentionally, acted recklessly, or acted negligently.  Del. First Am. Prehearing Br. at 36.  

Nonetheless, on January 23, 2015, I provided Delaney with the opportunity “to identify, with 

specificity, any and all additional evidence that he would have otherwise presented to defend 

himself on the issue of negligence.”  Thomas R. Delaney II, Admin. Proc. Rulings Release No. 

                                                            
27

 Delaney alleges that this lack of notice violated his constitutional right to due process.  Del. 

Reply at 3.  As noted herein, I find that he had a full and fair opportunity to defend himself in 

this proceeding and thus reject this argument and his other arguments related to the adequacy of 

the notice provided by the OIP and the Division’s prehearing briefs.  Other than his arguments 

regarding notice and his causation argument, discussed infra, Delaney failed to assert in his post-

hearing briefs any of the other affirmative defenses raised in his Answer.  See Del. Answer at 14-

17.  The rest of his affirmative defenses were therefore abandoned, and, in any event, are without 

merit.   



50 
 

2254, 2015 SEC LEXIS 279 (January Order).  In response, Delaney contends that he would have 

hired different experts, asked different questions, and talked more about his overall 

responsibilities as a CCO, but did not show, with any specificity, how the substance of his 

defense against the charges and violations in this case would have been materially different.  Del. 

Resp. at 6-10.  Delaney repeatedly testified about compliance generally at Penson, and thus 

presented, in substance, the type of evidence he now claims he would have introduced.  See, e.g., 

Tr. 1223-27 (discussing the general environment in the compliance department), 1228-30 

(discussing various new rules and rule implementations), 1230-32 (discussing how compliance 

challenges at Penson were different than compliance challenges at other firms), 1290-96 

(walking through numerous compliance issues to show “a day in the life of [Delaney] at 

Penson”).  Other witnesses were asked similar questions.  See, e.g., Tr. 159-63 (Gover 

questioned on numerous regulations that applied to broker-dealers), 1704-06 (Hasty questioned 

about overall role of compliance department).   

After reviewing Delaney’s response to my January Order, I am confident in concluding 

that there was no actual prejudice here.  I find that the OIP was adequate as to both recklessness 

and negligence.  Delaney had ample opportunity to defend on the issue of recklessness and 

negligence, and, while he was not ultimately successful on the issue of negligence, it does not 

undercut the fact that he carried out a robust defense of his conduct with respect to the Stock 

Loan department’s Rule 204T/204 compliance. 

Second, Delaney argues that for the Division to pursue a negligence theory, “it needed to 

offer evidence establishing what a reasonable CCO’s duties are in providing guidance or in 

ensuring compliance,” and that such evidence must involve expert testimony on the issue of 

standard of care.  Del. Reply at 19; Del. Resp. at 5-6.  However, as noted above, the cases cited 

by Delaney on the issue of expert testimony are inapposite, and in any event, there is sufficient 

evidence in the record on both Delaney’s compliance responsibilities and the facts and 

circumstances with which he was presented to determine whether he exercised reasonable 

prudence as CCO of Penson.     

Finally, Delaney argues that, “[u]nder established principles of negligence, ‘intentional 

misconduct’ by a third party is a superseding cause that breaks a causal chain and relieves a party 

from possible negligence.”  Del. Reply at 22 (citing Rupert v. Daggett, 695 F.3d 417, 426 (6th 

Cir. 2012); United States v. Speakman, 594 F.3d 1165 (10
th

 Cir. 2010); Restatement (Second) of 

Torts § 448); Del. Answer at 16-17.  However, there is an exception to this rule where “the actor 

at the time of his negligent conduct . . . should have realized the likelihood that such a situation 

might be created, and that a third person might avail himself of the opportunity to commit such” 

intentional misconduct.    Restatement (Second) of Torts § 448.  Delaney should have known 

that, by not acting with reasonable care to understand, report, and remedy Penson’s Rule 

204T/204 violations, he contributed to the circumstances where particular personnel could 

commit such violations.  Delaney asserts that “[w]here members of Penson’s Stock Loan knew 

of and decided to intentionally violate Rule 204T/204, no further advice that Delaney could 

provide, or procedures he could have put into place, would have changed the outcome.”  Del. 

Reply at 22.  I disagree.  If Delaney had asked the previously described follow up questions 

about the Stock Loan department’s Rule 204T/204 compliance, and informed Alaniz of what he 

knew, he would have found continuing violations, which would have (or should have) been 

reported up the organizational chain of command and to regulators when they asked for that 
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information.  This is sufficient to establish that Delaney’s oversights were a cause of the 

violative conduct at Penson.
28

  

C.  Yancey’s Alleged Liability for Failure to Supervise 

1. Failure to Supervise Delaney 

Section 15(b)(4)(E) of the Exchange Act authorizes the Commission to impose sanctions 

on an associated person of a broker-dealer if that person “has failed reasonably to supervise, with 

a view to preventing violations of [the federal securities statutes, rules, and regulations], another 

person who commits such a violation, if such other person is subject to his supervision.”  15 

U.S.C. § 78o(b)(4)(E).  The supervised person must have “willfully aided, abetted, counseled, 

commanded, induced, or procured” the securities law violation.  Id.  Willfulness is shown where 

a person intends to commit the act that constitutes a violation.  See, e.g., Wonsover, 205 F.3d at 

414. 

It is undisputed that Yancey and Delaney were associated persons of Penson during the 

Relevant Period, and that Yancey was responsible for supervising Delaney.  Stipulated FOF Nos. 

2, 42, 102, 112.  However, as detailed above, I have not found that Delaney “willfully aided, 

abetted, counseled, commanded, induced, or procured” a securities law violation.  15 U.S.C. § 

78o(b)(4)(E).  Instead, I have found that Delaney was negligent in causing Penson’s Rule 

204T/204 violations.  Without a predicate aiding and abetting offense committed by Delaney, the 

Division’s failure to supervise claim with respect to Delaney must fail.    

Even had I found that Delaney willfully aided and abetted Penson’s Rule 204T/204 

violations, however, the Division has failed to show that Yancey did not reasonably supervise 

Delaney.  The parties do not dispute that Yancey was unaware that the Stock Loan department 

was violating Rule 204T/204.  Stipulated FOF No. 43.  However, “the duty of supervision 

includes the responsibility to investigate ‘red flags’ that suggest that misconduct may be 

occurring and to act upon the results of such investigation.”  Dennis S. Kaminski, Exchange Act 

Release No. 65347, 2011 WL 4336702, at *8 (Sept. 6, 2011) (internal quotation marks omitted); 

see also Banc of America Inv. Servs., Inc., Exchange Act Release No. 60870, 2009 WL 3413048, 

*6 (Oct. 22, 2009) (“Red flags and suggestions of irregularities demand inquiry as well as 

adequate follow up and review.  When indications of impropriety reach the attention of those in 

authority, they must act decisively to detect and prevent violations of federal securities laws.”) 

(internal quotation marks and citation omitted).  On the other hand, “[a] firm’s president is not 

automatically at fault when other individuals in the firm engage in misconduct of which he has 

no reason to be aware.”  Swartwood Hesse, Inc., Exchange Act Release No. 31212, 1992 WL 

252184, at *6 (Sept. 22, 1992) (quoting Juan Carlos Schidlowski, 48 S.E.C. 507, 509 (1986)).   

The record shows that Yancey exercised consistent, robust supervision over all his direct 

reports, including Delaney.  See Stipulated FOF No. 95 (Yancey met routinely with Delaney); 
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 Delaney’s observation that the “violations continued after Delaney left,” Del. Reply at 22, is 

not decisive as to his liability because this case does not address his successor’s knowledge and 

conduct.  In addition, there is no dispute that the Rule 204T/204 violations, which had persisted 

at Penson for years, ceased within a few months of Delaney’s departure.  See Stipulated FOF No. 

7 (Penson’s violations continued until November 2011).   
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Tr. 423-24 (Yancey was compliance-minded, approachable, engaged, and honest), 1338-40 

(Yancey was an engaged supervisor who met with his direct reports routinely), 1701-02 (Yancey 

was very engaged and “very interested in what was going on in [the] Compliance Department”), 

1840 (Yancey held both one-one-one and group meetings on at least a weekly basis with each 

direct report), 1918-19 (Yancey asked his direct reports for updates and encouraged participation 

in meetings), 2178 (Yancey was “a very involved manager” and routinely met with his 

supervisees).  As outlined in my fact findings, Yancey’s character witnesses also uniformly 

praised him as honest, ethical, and a person of integrity in the securities industry.  

I am unconvinced that Yancey was confronted with any “red flags” requiring follow up 

that he failed to take.  The Division alleges that the absence of an explicit reference to the Rule 

3012 testing of the Buys-Ins department’s Rule 204T/204 procedures in the Annual Report, 

appended to Yancey’s March 2010 CEO certification, was a “red flag” and that Yancey should 

have followed up on with respect to why the test results were not included in the certification.
29

  

Div. Br. at 39-42.  I disagree, in part for the same reasons that I concluded above that Delaney 

was not at fault for failing to ensure those results were included.  Yancey repeatedly received 

assurances that the Rule 204T/204 testing results were the focus of prompt remediation.  

Stipulated FOF No. 77.  Alaniz testified that he specifically told Yancey that he was receiving 

cooperation from departments for remediation and that Yancey seemed reassured by that fact.  

Tr. 845; see also Div. Ex. 134.  Yancey confirmed that this occurred.  Tr. 1879-80.  Yancey also 

specifically asked whether Johnson should join the January 28, 2010, meeting, at which the Rule 

204T/204 test results were first discussed, and was assured that his attendance was not necessary.  

Tr. 1354.  I also credit the expert opinions of Poppalardo and Paz that as CEO, Yancey was 

entitled to rely on the determination that the December 2009 testing did not rise to the level of a 

“key compliance issue” that needed to be included in the report.  See Yan. Exs. 828 at 16-18, 829 

at 22-24.  Yancey had no reason to believe that any “red flags” or “irregularities” were occurring 

at Penson that were not already the subject of prompt remediation.  Given the absence of such 

evidence, I find that the Division did not prove that Yancey failed reasonably to supervise 

Delaney, even were such a claim viable here.   

2.  Failure to Supervise Johnson 

It is undisputed that Johnson was a registered representative associated with Penson 

during the Relevant Period.  Stipulated FOF No. 102.  It is also clear that he willfully aided and 

abetted Penson’s violations.  Johnson had primary responsibility in the Stock Loan department 

for compliance with Rule 204T/204 procedures and for the department’s operational practices.  

Stipulated FOF Nos. 38, 41.  He knew that Rule 204T/204 required the Stock Loan department 

to close out CNS failures to deliver for long sales by market open T+6, yet permitted the Stock 

Loan department to violate this requirement by closing out later in the day.  Stipulated FOF No. 

41; Tr. 515.  It is clear that Johnson acted with the requisite scienter and substantially assisted in 

Penson’s violations.  See Graham, 222 F.3d at 1000.  
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 The Division did not pursue other purported red flags, including Johnson’s absence from the 

March 31, 2010, meeting and the absence of a specific reference to the Buy-Ins department’s 

Rule 204T/204 issues in Penson’s November 2010 OCIE response.  Compare OIP at 14-16 with 

Div. Br. at 39-42 and Div. Reply to Yan. at 20-24. 
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Yancey does not appear to challenge the fact that Johnson willfully aided and abetted 

Penson’s Rule 204T/204 violations.  See Yan. Br. at 2-24; Yan. Reply at 2-15.  Yancey 

persuasively disputes, however, that Johnson was subject to his direct supervision.  With respect 

to who had supervisory responsibility over Johnson, as an initial matter, a president of a firm “is 

responsible for the firm’s compliance with all applicable requirements unless and until he or she 

reasonably delegates a particular function to another person in the firm, and neither knows nor 

has reason to know that such person is not properly performing his or her duties.”  John B. 

Busacca III, Exchange Act Release No. 63312, 2010 SEC LEXIS 3787, at *37 (Nov. 12, 2010) 

(internal citations omitted).  Paulukaitis testified, and the parties agree, that the delegation of 

supervisory responsibility is reasonable when (1) the person to whom the responsibilities are 

delegated possesses sufficient knowledge and experience to perform those functions in a 

satisfactory manner, and (2) the person who has delegated supervisory responsibilities to another 

takes reasonable steps to ensure that the functions delegated are being performed in reasonable 

manner.  Tr. 482-85; Stipulated COL No. 9.   

The parties agree that, prior to Johnson’s promotion to Senior Vice President for Global 

Stock Lending at PWI, Yancey was Johnson’s supervisor.  Stipulated FOF No. 118.  Yancey 

argues that at or around the time of Johnson’s promotion, Yancey delegated supervisory 

responsibility to Pendergraft and thereafter Johnson was no longer subject to his supervision.  

Yan. Br. at 4.  It is Yancey’s burden to submit “reliable evidence” showing that he delegated 

supervisory responsibility over Johnson to Pendergraft.  See SEC v. Yu, 231 F. Supp. 2d 16, 21 

(D.D.C. 2002).  The parties do not agree, however, on what evidence should be used to evaluate 

whether such a delegation occurred.   

The act of delegation need not be formal or written.  See In the Matter of Thomas F. 

White, Exchange Act Release No. 34398, 1994 WL 389903, at *2-3 (July 19, 1994) (finding 

CEO reasonably delegated supervisory authority where CEO “assigned” supervisee’s 

responsibilities to the delegatee); Swartwood Hesse, Inc., 1992 WL 252184, at *5 (“[t]he fact 

that there was no written documentation to support this division of authority is not dispositive of 

the issue” of whether supervisory authority was delegated).  Yancey would use the test 

developed in John H. Gutfreund, Exchange Act Release No. 31554, 1992 WL 362753, at *15 

(Dec. 3, 1992) (Gutfreund), to determine whether supervisory responsibility has been 

appropriately delegated.  Yan. Br. at 3.  The Commission in Gutfreund held that  

if a particular person is a “supervisor” depends on whether, under 

the facts and circumstances of a particular case, that person has a 

requisite degree of responsibility, ability or authority to affect the 

conduct of the employee whose behavior is at issue. 

Gutfreund at *15.   

The Division insists that the delegation must be “clear” to be effective, Div. Br. at 32, and 

disputes that the test articulated in Gutfreund is applicable to determining whether delegation has 

occurred, Div. Reply to Yan. at 7-10.  The Division argues that I should simply look at the 

RRSM and should find, “[o]n this basis alone,” that Yancey retained supervisory responsibility 

over Johnson.  Div. Br. at 32.  It is clear, however, that courts consider the facts and 

circumstances surrounding a purported delegation, as established through both testimonial and 

documentary evidence, to be relevant in determining whether supervision was in fact reasonably 
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delegated.  See Yu, 231 F. Supp. 2d at 20-21 (looking at actions and responsibilities of president 

to determine whether he retained supervisory power in violation of a prior Commission bar); 

Midas Securities, LLC, Exchange Act Release No. 66200, 2012 WL 16138, at *13 (considering 

“the weight of the evidence” to determine whether president reasonably delegated his 

supervisory duties); White, 1994 WL 389903, at *2-3 (reviewing evidence of job responsibilities 

and testimony of supervisee to determine whether supervision was delegated); Swartwood, 1992 

WL 252184, at *5-6 (relying on testimony of firm employees regarding division of 

responsibilities after purported delegation to determine whether delegation occurred).  

I find that Yancey is not liable for Johnson’s intentional misconduct because the record 

supports that Yancey reasonably delegated supervisory responsibility over Johnson to 

Pendergraft, one of the founders of Penson, at Pendergraft’s own invitation, and then followed 

up reasonably.  In August 2008, Pendergraft explicitly directed Gardner to move Johnson out of 

Yancey’s organization, Penson, and into Pendergraft’s organization, PWI.  Yan. Ex. 608; see 

also Yan. Ex. 698.  Yancey, Gardner, Delaney, and McCain confirmed that in August 2008 

Yancey delegated supervision of Johnson to Pendergraft, with Pendergraft serving as Yancey’s 

supervisor from that point forward.
30

  Tr. 951, 1149-51, 1332, 1902-03, 2182-83.   Miller and 

Hasty also testified that Pendergraft was Johnson’s supervisor during this time.  Tr. 2594-95, 

1743-46.  While De La Sierra first testified that he thought Johnson reported to Son, he later 

agreed that Pendergraft was supervising Johnson.  Tr. 286, 302-03.  I find that the foregoing 

testimony, which was frankly overwhelming, represents “reliable evidence of supervisory control 

by another individual” which establishes that Yancey delegated supervisory responsibility over 

Johnson to Pendergraft.  See Yu, 231 F. Supp. 2d at 22. 

As reflected in my factual findings, there was also considerable documentary evidence 

corroborating that Pendergraft was in fact actively supervising Johnson’s activities.  The 

Division accurately notes that similar documents exist in the record between Johnson, on the one 

hand, and other top Penson officials, on the other, and that they are not also his supervisors; 

however, this argument misses the mark.  Div. Reply to Yan. at 15.  As noted above, the 

overwhelming testimony at the hearing was that Yancey delegated supervision of Johnson to 

Pendergraft and Pendergraft in fact supervised Johnson.  In addition to that testimony, there is 

considerable documentary evidence consistent with Pendergraft supervising Johnson.  While 

there is other correspondence between Johnson and top Penson officials, I find that the nature 

and extent of the communications and correspondence between Johnson and Pendergraft is 

completely consistent with the supervisory relationship that virtually every witness testified to.  

While such documentary evidence could possibly exist in the absence of supervision – though I 

think it would be much more limited and directive in nature – here the most plausible 

explanation is that it exists because of that supervisory relationship.  

The Division relies on two things in an unsuccessful attempt to rebut this overwhelming 

evidence that Yancey delegated supervisory authority over Johnson to Pendergraft.  First, the 

Division argues that Penson’s RRSM listed Yancey as Johnson’s regulatory supervisor.  See Div. 

Br. at 29-32.  However, I find that the RRSM was inaccurate based on the testimony of Miller, 

the author of the document.  Miller testified that with regard to the various versions of the 

                                                            
30

 Johnson confirmed that he had only one supervisor from late 2008 on, and that it was either 

Pendergraft or Son, not Yancey.  Tr. 537-38; see Stipulated FOF No. 84.  
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document, the RRSM inaccurately reflected Yancey as Johnson’s regulatory supervisor, and 

Johnson should have been listed under Pendergraft because Pendergraft was his supervisor.  Tr. 

2594-95, 2601-03, 2623.  Miller was “[v]ery clear” that the RRSM was wrong with respect to the 

supposed supervisory relationship of Yancey to Johnson.  Tr. 2595.  Miller explained that that 

she allowed the error to persist in the document because she did not look at it carefully: 

Q: But just to be clear, you knew that Bill Yancey was not the 

regulatory supervisor? 

A: I know that Bill Yancey was not Mike Johnson’s regulatory 

supervisor.  I don’t know that I gave it any thought with regard to 

this document.  It just wasn’t a big part of my job.  I didn’t look at 

it that often. 

Tr. 2597.   

I find no reason to reject Miller’s testimony that the RRSM was wrong; Miller was an 

objectively neutral witness who testified with great sincerity.  Her testimony on this point was 

corroborated by other witnesses who also testified that the RRSM was inaccurate in this and 

other respects.  Tr. 1794-95, 1929-30, 2190-91.  Miller was firm that notwithstanding the 

inaccurate RRSM, Johnson “reported to Phil Pendergraft” – not Yancey.  Tr. 2585-86.  Miller 

testified that she was never asked during her investigative testimony questions about the RRSM 

or who Johnson’s supervisor was.  Tr. 2585.  

I do not agree with the Division’s suggestion that Yancey had supervisory responsibility 

over Johnson, as a matter of law, merely because the inaccurate supervisory matrix was sent to 

regulators.  Div. Br. at 30-31.  The apparently mistaken submission does not make Yancey 

Johnson’s supervisor, nor does it make him liable for failing to supervise Johnson.  As 

Poppalardo testified, sending an inaccurate document to a regulator does not render the mistaken 

information in that document accurate.  Tr. 2041.  And the Division’s own expert, Paulukaitis, 

made clear that the supervisory matrix was just one fact and circumstance that needed to be 

balanced against all of the other evidence when determining whether a person is a supervisor or 

not.
31

  Tr. 486-87.  The Division argues that the matrix was updated by Miller, and Yancey 

himself had a few opportunities to review it.  Div. Br. at 30-31.  However, the fact that Yancey 

received copies of the RRSM and apparently did not correct its inaccuracies does not make the 

document accurate.  At most, the Division’s argument establishes that Yancey, who, like 

virtually everyone else at Penson did not use that document, did not take the time to carry out a 

detailed review of the document.  It is not clear that such in-depth review was a priority, since 

Penson employees uniformly did not use the RRSM to determine who supervised whom; they 

testified unequivocally that they consulted Penson’s organizational charts when seeking 

information on supervisory relationships.  Tr. 862, 1164-65, 1215-16, 1345, 1747-48, 2188.  

After 2008, those charts reflect that Johnson no longer reported to Yancey.
32

  See, e.g., Yan. Ex. 

                                                            
31

 At the time Paulukaitis testified, no testimony had been adduced to the effect that the RRSM 

was inaccurate, such as the testimony of Miller.   

32
 That the organizational charts reflect that Son assisted or shared Pendergraft’s supervisory role 

does not undermine the evidence of Yancey’s delegation.  Similarly, I do not find De La Sierra’s 
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503.  Notably, Miller, the author of the RRSM, testified that she did not give the supervisory 

matrix “much thought,” that it “wasn’t a big part” of her job, and that she “didn’t look at it that 

often.”  Tr. 2597.  Miller testified that she thinks that she provided the matrix to Yancey a couple 

of times.  Tr. 2591-92.  For example, in February 2009, Miller sent Yancey, and others, a copy of 

the RRSM.  Div. Ex. 177.  Miller’s email asked the recipients if she needed to make additional 

changes.  Id.  Yancey responded “Thanks” to the email.  Div. Ex. 263.  He admitted that he did 

not look at the RRSM closely.  Tr. 1837-39.  A year later, when Miller sent the matrix to Yancey 

again, neither she nor Yancey could recall if he replied.  Tr. 963, 2618.  While in retrospect it is 

regrettable that Yancey, Miller, or others, did not more carefully review and correct this 

document with respect to Yancey and Johnson, that oversight does not make Yancey the 

supervisor of Johnson.   

In addition to the RRSM, the Division relies on Pendergraft’s testimony to support the 

claim that even if Yancey did delegate responsibility for supervising Johnson with respect to 

some aspects of his job, Yancey did not delegate responsibility for supervising Johnson “as to 

regulatory and compliance issues.”  Div. Br. at 34.  I do not agree with the Division’s argument 

that I should credit Pendergraft’s testimony on this point.  Id.  As a preliminary matter, I found 

Pendergraft’s testimony as it relates to who was supervising Johnson’s Rule 204T/204 

compliance to be the least credible testimony at the entire hearing.  For context, Pendergraft 

disappeared to Hawaii notwithstanding the subpoena I issued commanding his attendance at the 

hearing in Dallas.  Tr. 38-42.  He was unable to return during the Division’s case in chief, and 

his testimony had to be taken out of turn.  Tr. 43-44.  When he did finally take the stand, for 

good reason, he appeared extremely apprehensive of incriminating himself.  As Johnson’s 

supervisor, Pendergraft’s answers were so cautious, self-serving, and hair-splitting that it seemed 

he was wording things however possible to prevent incriminating himself in any way as opposed 

to providing useful information.  While Pendergraft denied serving as Johnson’s supervisor as to 

regulatory and compliance issues, stating that “[s]omebody in the Penson Financial Services 

executive team” would have had responsibility for Johnson with respect to the Stock Loan 

department’s regulatory compliance, he admitted that he supervised Johnson in other areas and 

“provided direction” to Johnson on Stock Loan issues.  Tr. 1460-64.  

The Division unconvincingly argues that “Yancey himself vouched for Pendergraft’s 

credibility” by “urging the Division to take his testimony during the investigation in order to 

properly understand the supervisory structure over Johnson.”  Div. Br. at 34.  However, Yancey 

did not vouch for Pendergraft’s credibility – he urged the Division to take Pendergraft’s 

testimony in the hope that Pendergraft would admit what nearly every other witness in this case 

has confirmed – that he was Johnson’s supervisor.  As Yancey points out, “had the Division not 

taken Pendergraft’s testimony after Yancey had already received a Wells notice, after 

Pendergraft was aware of the potential charges that he could face with an admission of his role, 

after he had the opportunity to review the transcripts of other witnesses, and after his counsel 

advised him on the risks of admitting his supervision,” the testimony from Pendergraft may have 

                                                                                                                                                                                                

testimony that he believed Johnson reported to Son to be probative of any disputed issue.  Tr. 

286.  For unknown reasons, the Division elected not to present Son as a witness, or to 

meaningfully explore, with Pendergraft, Son’s duties and responsibilities, if any, with respect to 

Yancey.   
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been different. Yan. Reply at 10-11 (emphases in original).  Pendergraft’s testimony is also 

contradicted by the documentary evidence noted above, including email correspondence between 

Johnson and Pendergraft on regulatory and compliance issues such as Reg. SHO and FINRA 

examinations.  Tr. 541-44; Yan. Exs. 563, 638.  The Division’s argument that De La Sierra’s 

testimony is meaningful on this issue is thus unpersuasive.  See Div. Proposed FOF Nos. 309, 

312.  De La Sierra testified that he did not observe interactions between Johnson and Pendergraft 

on compliance issues, including on Reg. SHO and Rule 204T/204.  However, De La Sierra 

agreed that Pendergraft supervised Johnson and regardless of what he personally observed, that 

supervision clearly involved regulatory and compliance issues.
33

  Tr. 302-03.  Indeed, no one 

else who testified at the hearing, including Johnson, believed a division of supervisory duties had 

occurred.  Tr. 537-38, 948, 1151-52, 1745-46, 1846; see also 1334-36.  Poppalardo also testified 

that such a division of supervision over business activities and regulatory requirements would 

not have been common in the industry.
34

  Tr. 1999.  

The Division also argues that Johnson remained heavily involved in the Stock Loan 

department and therefore was “closely associated” with Penson even after his promotion, such 

that it would make sense for him to continue to be supervised by Yancey with respect to Penson-

related issues.  Div. Br. at 33-34.  I am unconvinced, however, that his continued duties in Stock 

Loan would have prevented him from being fully supervised by Pendergraft with respect to those 

duties.  McCain testified that Pendergraft routinely visited Stock Loan’s offices to talk with 

Johnson, and it is undisputed that Pendergraft interacted with Johnson on a regular basis during 

the Relevant Period.  Stipulated FOF No. 81; Tr. 2195.  There is nothing in the record that 

convinces me that Pendergraft could not have supervised Johnson in his performance of Penson-

related duties simply because Pendergraft was associated with the parent company.  For the same 

reason, I do not find persuasive the Division’s suggestion that because Gover and Johnson 

testified that the Stock Loan department reported directly to Yancey as CEO of Penson, Yancey 

must also have supervised Johnson.  See Div. Proposed FOF No. 199.  There is no reason to 

conclude that even if certain Stock Loan personnel reported up the Penson chain to Yancey, 

Johnson was necessarily among them.       

I find that, notwithstanding the Division’s characterization of the RRSM, Pendergraft’s 

testimony, and the continuing involvement of Johnson and Yancey with the Stock Loan 

department, the overwhelming evidence is that Yancey effectively delegated all supervision of 

Johnson to Pendergraft in August 2008.  The Division’s contention that there was “confusion” 

concerning the delegation is unpersuasive.  Div. Br. at 36-37.  With the exception of 

Pendergraft’s highly questionable testimony, De La Sierra’s limited observation that he 

personally did not see Pendergraft interact with Johnson on regulatory issues, and an inaccurate 

matrix that was not relied on in the organization even by its author, more than half a dozen 

witnesses clearly understood that Yancey delegated supervision of Johnson to Pendergraft.  

                                                            
33

 While De La Sierra’s testimony may suggest that Pendergraft’s supervision of Johnson on 

regulatory and compliance issues could be more robust, the cited testimony does not establish 

that Yancey failed in his duties.      

34
 The Division’s expert on the issue of delegation and supervision, Paulukaitis, did not discuss 

the concept of dual supervision in his expert report.  Tr. 476-77.  He testified only that it was 

generally possible for a person to have more than one supervisor.  Tr. 442-43.  
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Having observed all this testimony and reviewed the documentary evidence, I have the utmost 

confidence that, within Penson, this was clearly appreciated and understood by everyone.   

Having found that Yancey delegated supervisory responsibility to Pendergraft, I must 

determine whether such delegation was reasonable.  See John B. Busacca III, 2010 SEC LEXIS 

3787, at *37.  With respect to the requirement that a delegator follow up to ensure that the 

delegated functions are performed reasonably, follow up is adequate where the president has in- 

person or other meetings or communications with the delegatee, and receives no indication of 

wrongdoing.  See Swartwood, 1992 WL 252184, at *5 (delegator not liable for failing to 

supervise when “the record does not show that, during the relevant period, [president] had the 

slightest indication of any irregularity in [supervisee’s] activities, that any irregularity was 

brought to his attention, or that he had reason to believe he could not trust [delegatee] to perform 

his functions in a proper manner”); Universal Heritage Invs. Corp., 1982 WL 525157, *2, *5 

(1982) (finding no failure to supervise where president of broker-dealer delegated supervisory 

authority to another and “met with [delegatee] several times a month to discuss the firm’s 

operations”).  

First, the parties have stipulated that Pendergraft had sufficient knowledge and 

experience to supervise Johnson.  Stipulated FOF No. 82.  Furthermore, as the preceding factual 

findings show, Yancey undertook consistent and robust follow up of Pendergraft’s supervision of 

Johnson.  Yancey met regularly with Pendergraft, discussed Johnson’s performance with him, 

and monitored Pendergraft’s supervision of Johnson’s activities.  Stipulated FOF No. 88; Tr. 

1537, 1540, 1859-60.  In addition, Yancey also attended weekly telephonic meetings with 

Pendergraft and Johnson, which allowed Yancey to receive updates regarding Johnson’s 

activities.  Tr. 948-50, 1498.  I note that Pendergraft maintained a desk in Yancey’s office, 

further opening their line of communication with respect to Johnson and other issues.  Stipulated 

FOF No. 76; Tr. 948-49.  Pendergraft himself admitted that Yancey checked in with him 

routinely regarding Pendergraft’s communications with Johnson regarding performance, 

compensation, budget and spending, leave and work schedule, and other issues.  Tr. 1536-37.  

Pendergraft also believed that Yancey acted reasonably in ensuring that Johnson and Stock Loan 

were properly conducting business in accordance with the securities laws.  Tr. 1537.  It is 

undisputed that Yancey had no actual knowledge of Stock Loan’s Rule 204T/204 violations.  

Stipulated FOF No. 43.  Neither did he receive any indication of wrongdoing in Johnson’s 

activities or reason to doubt that Pendergraft was supervising him properly.  See Swartwood, 

1992 WL 252184, at *5.  I therefore find that Yancey’s delegation of full supervisory authority 

over Johnson to Pendergraft was both effective and reasonable.   

Because Johnson was not subject to Yancey’s supervision, Yancey cannot be liable under 

Exchange Act Section 15(b)(4)(E).  The Division’s claim against Yancey for failing reasonably 

to supervise Johnson also fails.
35

   

                                                            
35

 Because I find Yancey not liable for failing to supervise either Delaney or Johnson, I need not 

reach Yancey’s argument that Penson had procedures in place to prevent and detect violations of 

laws and regulations, which appears to be an attempt to assert an affirmative defense under 

Exchange Act Section 15(b)(4)(E).  See Yancey Br. at 42-47; 15 U.S.C. § 78o(b)(4)(E).    
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IV.  SANCTIONS 

Having found that the Division did not establish that Yancey failed to supervise Delaney 

and Johnson, I do not impose any sanctions as to Yancey.  With respect to Delaney, I impose a 

cease-and-desist order and a civil penalty of $5,000 for each of the four acts and omissions I 

have found were a cause of Penson’s violations, totaling $20,000. 

A.  Cease and Desist Order 

Section 21C of the Exchange Act authorizes the Commission to issue a cease-and-desist 

order against a person who has caused the violation of any provision of the Exchange Act or 

rules or regulations thereunder.  15 U.S.C. § 78u-3(a).  In deciding whether to issue a cease-and-

desist order, I must consider: (1) whether future violations are reasonably likely; (2) the 

seriousness of the violations at issue; (3) whether the violations are isolated or recurrent; (4) the 

respondent’s state of mind; (5) whether the respondent recognizes the wrongful nature of his 

conduct; (6) the recency of the violations; (7) whether the violations caused harm to investors or 

the marketplace; (8) whether the respondent will have the opportunity to commit future 

violations; and (9) the remedial function [a] cease-and-desist order would serve in the overall 

context of any other sanctions sought in the same proceeding.  Gordon Brent Pierce, Securities 

Act Release No. 9555, 2014 SEC LEXIS 4544, *82-83 (Mar. 7, 2014); Joseph John VanCook, 

Exchange Act Release No. 61039, 2009 SEC LEXIS 3872, at *63 (Nov. 20, 2009), pet. denied, 

653 F.3d 130 (2d Cir. 2011). 

“Absent evidence to the contrary,” a single past violation ordinarily suffices to establish a 

risk of future violations.  KPMG Peat Marwick LLP, Exchange Act Release No. 43862, 2001 

SEC LEXIS 98, at *102 (Jan. 19, 2001), recon. denied, Exchange Act Release No. 44050, 2001 

SEC LEXIS 422 (Mar. 5, 2001), pet. denied, 289 F.3d 109 (D.C. Cir. 2002); see id. at *102-03 

(“evidence showing that a respondent violated the law once probably also shows a risk of 

repetition that merits our ordering him to cease and desist”).  The showing necessary to 

demonstrate the likelihood of future violations is “significantly less than that required for an 

injunction.”  Id. at *114.  A determination “that a violation is egregious ‘raises an inference that 

it will be repeated.’”  Joseph John VanCook, 2009 SEC LEXIS 3872 at *63.   

 

Although it was not established that any one of the Rule 204T/204 violations was 

particularly serious, I find that the large number of violations – at least 1,500 – associated in 

some way with Delaney’s negligence, makes this an exponentially more serious matter than a 

matter in which a compliance officer’s failure to exercise reasonable care resulted in only one 

violation.  The violations were not an isolated occurrence, but recurred over time.  Similarly, 

Delaney’s conduct, over time, was a cause of the continued violations.   

 

I acknowledge that Delaney did not intentionally or recklessly cause the violations.  

However, his conduct was negligent, and having a cease-and-desist order in place, as a 

continuing reminder to follow the standard of care, seems reasonable.  Had Delaney 

acknowledged his failure to follow the standard of care in relevant respects, apologized, and 

expressed remorse, it would have militated against the need for such an order.  Although in some 

instances Delaney, through counsel, has indicated that Delaney, “could be . . . negligent,” that 

falls short of acceptance of responsibility.  See Del. Br. at 35. 
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Delaney’s conduct is comparatively recent.  The negligence and the related Rule 

204T/204 violations took place over a two-and-a-half-year period that did not end until early 

2011.  Only a few years have elapsed since this period. 

 

While Delaney’s negligence and the related Rule 204T/204 violations did not directly 

harm investors, and a specific harm to the marketplace was not quantified, Delaney’s expert 

witness, Sirri, acknowledged that in adopting Rule 204T/204  

 

[t]he Commission was concerned about the harmful effects on the 

markets of failing to deliver securities. Failing to deliver a share 

converts ownership of a security into a forward contract, causing 

the buyer (or a clearing agency) to be exposed to the credit risk of 

the seller.  It can also create problems with respect to the voting of 

shares as a buyer might not be in possession of the security at the 

required time and thus would lose the ability to vote.  

 

Tr. 1678-79; Div. Ex. 260 at 2, 9.  Thus, while it may be difficult to quantify the extent of the 

harm, Rule 204T/204 was designed to protect the marketplace, and failures to deliver securities 

in violation of the rule do harm, or potentially harm, the marketplace.   

 

Delaney may have the opportunity to commit future violations because he continues to 

work as a securities compliance official, holds select securities licenses, and will likely work in 

the industry for the foreseeable future.  See Stipulated FOF No. 1.  Delaney did not explain his 

assertion that “the prospect that Mr. Delaney could cause future violations is non-existent,”  Del. 

Br. at 47, but I take it to mean that his current firm does not engage in securities lending, so Rule 

204 is not at issue.  But, that is merely his current employer and he could easily work somewhere 

else where Rule 204 compliance is as much or more important than it was at Penson.  

 

While Delaney correctly contends that a cease-and-desist order is not automatic,
36

 in light 

of each of the preceding factors, and because the other means to remedy or sanction Delaney’s 

conduct are relatively limited, I find that the actual effect on Delaney, and deterrent effect on 

other potential violators, of this order would best serve the public interest. 

B.  Bar 

Exchange Act Section 15(b)(6)(A)(i) authorizes the Commission to impose an 

associational bar on a respondent associated with a broker or dealer, who has willfully aided and 

abetted the violation of the securities laws, if it is in the public interest.  15 U.S.C. §§ 

                                                            
36

 KPMG Peat Marwick LLP, 2001 SEC LEXIS 422, at *20-22; WHX Corp. v. SEC, 362 F. 3d 

854, 859 (D.C. Cir. 2004). 
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78o(b)(6)(A)(i), 78o(b)(4)(E).  Having found that Delaney did not willfully aid and abet 

Penson’s violations of Rule 204T/204, I am without authority to impose a bar on Delaney.
37

   

C.  Civil Penalty 

Exchange Act Section 21B(a)(1)(B) authorizes the Commission to impose a civil money 

penalty in a case instituted under Exchange Act Section 15(b) if a respondent has willfully aided 

and abetted a violation of the securities laws.  See 15 U.S.C. § 78u-2(a)(1)(B).  Exchange Act 

Section 21B(a)(2)(B) authorizes the Commission to impose a civil money penalty in a case 

instituted under Exchange Act Section 21C if a respondent caused the violation of a regulation 

issued under the Exchange Act.  See 15 U.S.C. § 78u-2(a)(2)(B).  Six factors may be considered 

in determining whether a penalty is in the public interest.  These include:  (1) whether the 

violation involved fraud, deceit, manipulation, or deliberate or reckless disregard of a regulatory 

requirement; (2) the resulting harm to other persons; (3) any unjust enrichment and prior 

restitution; (4) the respondent’s prior regulatory record; (5) the need to deter the respondent and 

other persons; and (6) such other matters as justice may require.  15 U.S.C. § 78u-2(c). 

 

Because I have found that Delaney did not willfully aid and abet a violation of the 

securities laws, I am without authority to impose a civil penalty on Delaney under Exchange Act 

Section 21B(a)(1)(B).  I have authority, however, to impose civil penalties on Delaney under 

Exchange Act Section 21B(a)(2)(B),
38

 given my finding that he caused Penson’s violations of 

Rule 204T/204.  

I find that imposing a civil penalty against Delaney under 15 U.S.C. § 78u-2(a)(2)(B) is 

in the public interest.  Delaney’s negligence did not involve fraud, deceit, manipulation, or 

deliberate disregard of a regulatory requirement.  As a result, the maximum penalty that may be 

imposed for each act or omission causing the violation is $6,500 for violations occurring after 

February 14, 2005, and $7,500 for violations occurring after March 3, 2009.  15 U.S.C. § 78u-

2(b)(1)-(3); 17 CFR §§ 201.1003, .1004 (adjusting the statutory amounts for inflation).  Within 

any particular tier, the Commission has discretion to set the amount of the penalty.  See Brendan 

E. Murray, Advisers Act Release No. 2809 2008 SEC LEXIS 2924, at *42 (Nov. 21, 2008); The 

Rockies Fund, Inc., Exchange Act Release No. 54892 2006 SEC LEXIS 2846, at *25 (Dec. 7, 

2006).  “[E]ach case has its own particular facts and circumstances which determine the 

appropriate penalty to be imposed” within the tier. SEC v. Murray, No. OS-CV-4643 (MKB), 

2013 WL 839840, at *3 (E.D.N.Y. Mar. 6, 2013) (quotation omitted); see also SEC v. Kern, 425 

F.3d 143, 153 (2d Cir. 2005). 

                                                            
37

 The OIP also authorized the imposition of penalties under Section 9(b) of the Investment 

Company Act of 1940.  OIP at 17.  Because the Division not seek any penalties under this 

provision, I do not consider it here.  

38
 That section provides that “[i]n any proceeding instituted under section 21C against any 

person, the Commission may impose a civil penalty, if the Commission finds, on the record after 

notice and opportunity for hearing, that such person . . . (B) is or was a cause of the violation of 

any provision of [the Exchange Act], or any rule or regulation issued under [the Exchange Act].” 
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The Division did not show how investors were directly harmed by Delaney’s negligence.  

The general harm to the marketplace of Rule 204T/204 violations is discussed above.  As a cause 

of Penson’s violations, Delaney’s negligence harmed other individuals at that organization, like 

Yancey, who would have been far better off in the absence of such violations.  In addition, while 

Delaney was not unjustly enriched, Penson was to the tune of $59,000 from its rule violations.  

Delaney has not previously been found to have violated securities laws or rules, and 

notwithstanding his negligence, he appears to be a person of good character.  However, given 

that I have found that his negligence was a cause of at least 1,500 violations, there is a need to 

deter him, and others like him, from such failures in the future.  The cease-and-desist order, 

alone, would lack a sufficient deterrent function, and thus, some civil penalty is appropriate to 

satisfy the public interest in ensuring that Delaney and others comply with the appropriate 

standard of care and do not cause such violations in the future.  Based on the foregoing factors, I 

have determined that a first-tier civil penalty of $5,000 for each of the four violations I have 

found – totaling $20,000 – is warranted to punish Delaney’s negligence with respect to Penson’s 

Rule 204T/204 compliance.  

 

D. Disgorgement 

Exchange Act Section 21B authorizes the Commission to order disgorgement in any 

proceeding in which a penalty may be imposed.  See 15 U.S.C. § 78u-2(e).  Disgorgement is 

equitable in nature and is intended to prevent unjust enrichment and to act as a deterrent.  SEC v. 

First City Fin. Corp., 890 F.2d 1215, 1230 (D.C. Cir. 1989).     

The Division correctly contends that “disgorgement need only be a reasonable 

approximation of the profits causally connected to the violation.”  Div. Br. at 49; Montford and 

Co., Inc., Advisers Act Release No. 3829, 2014 SEC LEXIS 1529, *94 (May 2, 2014) (citing 

SEC v. Patel, 61 F.3d 137, 139 (2d Cir. 1995)) (emphasis added).  At that point, “the burden 

shifts to the respondent to show that the amount of disgorgement is not a reasonable 

approximation.”  Id.  It is thus the case that “[t]he risk of uncertainty in calculating disgorgement 

. . . fall[s] on the wrongdoer whose illegal conduct created that uncertainty.”  Id. 

 

I have opted not to order disgorgement in this case, because the amount at issue is 

negligible.  The Division contends, in effect, that Delaney must pay back the portion of his 

$40,000 in bonuses during the relevant time period that arose from the Rule 204T/204 violations.  

The quantified benefit of the violations, $59,000, is approximately 0.008 percent of Penson’s 

revenue during that period.  See Stipulated FOF Nos. 53, 80 (reflecting the parties’ agreement 

that the violations accounted for .08 percent of the Stock Loan department’s revenue during the 

pertinent period); Tr. 2164 (the Stock Loan department’s revenue represented seven to ten 

percent of Penson’s revenue).  Even if all of Delaney’s bonuses were based on Penson’s 

performance (which, they are not, since the parties seem to be in general agreement that such 

performance was only one of three factors in bonuses), based on the preceding figures, the 

percentage of Delaney’s bonuses tied directly to the quantifiable benefit of Rule 204T/204 

violations (0.008 percent of $40,000) is three dollars and twenty cents.  Even accounting for 

prejudgment interest, a disgorgement order is unwarranted.  
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V.  RECORD CERTIFICATION 

Pursuant to Rule of Practice 351(b), 17 C.F.R. § 201.351(b), I certify that the record 

includes the items set forth in the Revised Record Index issued by the Secretary of the 

Commission on February 24, 2015.   

 

VI.  ORDER 

I ORDER that, pursuant to Section 21C of the Securities Exchange Act of 1934, Thomas 

R. Delaney II shall CEASE AND DESIST from causing any violations or future violations of 

Rule 204(a) of Regulation SHO. 

I FURTHER ORDER that, pursuant to Section 21B of the Securities Exchange Act of 

1934, Thomas R. Delaney II shall PAY A CIVIL MONEY PENALTY in the amount of $20,000. 

I FURTHER ORDER that the proceeding against Charles W. Yancey is DISMISSED.  

Payment of civil penalties shall be made no later than twenty-one days following the day 

this Initial Decision becomes final, unless the Commission directs otherwise.  Payment shall be 

made in one of the following ways: (1) transmitted electronically to the Commission, which will 

provide detailed ACH transfer/Fedwire instructions upon request; (2) direct payments from a 

bank account via Pay.gov through the SEC website at 

http://www.sec.gov/about/offices/ofm.htm; or (3) by certified check, United States postal money 

order, bank cashier’s check, wire transfer, or bank money order, payable to the Securities and 

Exchange Commission.   

Any payment by certified check, United States postal money order, bank cashier’s check, 

wire transfer, or bank money order shall include a cover letter identifying the Respondent and 

Administrative Proceeding No. 3-15613, and shall be delivered to:  Enterprises Services Center, 

Accounts Receivable Branch, HQ Bldg., Room 181, AMZ-341, 6500 South MacArthur Bld., 

Oklahoma City, Oklahoma 73169.  A copy of the cover letter and instrument of payment shall be 

sent to the Commission’s Division of Enforcement, directed to the attention of counsel of record. 

This Initial Decision shall become effective in accordance with and subject to the 

provisions of Rule of Practice 360, 17 C.F.R. § 201.360.  Pursuant to that Rule, a party may file a 

petition for review of this Initial Decision within twenty-one days after service of the Initial 

Decision.  A party may also file a motion to correct a manifest error of fact within ten days of the 

Initial Decision, pursuant to Rule of Practice 111, 17 C.F.R. § 201.111.  If a motion to correct a 

manifest error of fact is filed by a party, then that party shall have twenty-one days to file a 

petition for review from the date of the undersigned’s order resolving such motion to correct a 

manifest error of fact.  The Initial Decision will not become final until the Commission enters an 

order of finality.  The Commission will enter an order of finality unless a party files a petition for 

review or motion to correct a manifest error of fact or the Commission determines on its own 

initiative to review the Initial Decision as to a party.  If any of these events occur, the Initial 

Decision shall not become final as to that party. 

      _______________________________ 

      Jason S. Patil 

      Administrative Law Judge 


