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TBE GOVERNMENT OF THE | . THE GOVERNMENT OF THE
UNITED STATES OF ANERICA | SWITZERLAND

MEMORANDUM OF UNDERSTANDING

I. Introduction
3. %This MOU is a statement of intent setting forth the under~
s'tana:lngrrucf;cd by the delegations of Switzerland and the
Onited States acting on behalf of their respective govement:
(“the parties®) to establish mutually acceptable means for
improving international law enforcement cooperation in the - - -
£ield of insider trading. These understandings continue a lohg
tradition of lawv enforcement cooperation between Switzerland
and the United States and were reached in the course of
consultations betveen representatives of Svitzerland and
the United States in Bern on Karch 1 and 2, 1982, and in
Washington, D.C. on August 30 and 31, 1982._ !"ho qﬁn delega-
 tion was headed by Minister Jean Zvahlen, bead of the Economic
and Financial Section of the Pederal Department of Poreign
Affairs, and included other representatives of the said
department, Luts Kuuniopt. Deputy Chief of Division,
and Lionel Frei, Chief of Section, in the Federal Department
of Justice .and Police, and representatives of the Federal
-Banking Ceml.ulen and the Sviss National unk. The dalogatton
of ciue United States included Tohn N. l'odacn. D:luctor of
the Division of Enforcement ot 3 Securities and Exchange
Commission ("SEC"), Edward F. Greene, General Counsel of the
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BEC, other representatives of the SEC, Roger N, Olsen, Deputy
Assistant Attorney General, Criginal Division, _Deparment of
Justice, John R. Crook, Assistant Legal Adviger for Economic
and Business Affaiu, Department of State, and other repre-
sentatives of the Department of State and the Department

of Justice.

2. he consultations included a discussion of concerns - - ..
in both cou;\tries with respect to recent cases involving

persons who used Swiss banks as intermediaries to effect
securities transhetion: in the United Gtates, at a time when

such persons may have pouesied ute_rhl non-public informa-

tion concernin§ the securities involved. Trpding while

in possession of material non-public .1n£on§tlon (insider

t.radinq) confers an unfair advantige upon persons who engage

in spch t:nqmg and impairs the integrity of United States

capital markets. Such conduct is a wiolation of the United

-l

States securities lavs and insofar as it is not yet per se
punhhable under Swiss lav is conuderod dishonorable in
Svitzerland as well. '

"3+ The parties noted that, when it appears that a ncu!."ithi

transaction has been made by persons vhl!e in possession of

" material non-pnbuc 1n£omtion. the szc is responsible for

conducting an 1nvestlgation of the nattet- This reguires
that the SEC be able to learn the identity of the person on
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vhose behalf the transaction was effected and other relevant
information. nouever. Swiss law prohlbitl banks in principle
from disclosing intonmation with respect to a custoner vtilizing
its serviccs. ' ~ , o

4. The parttes concluded that the conduct 0f persons who
utilize Swiss banks to effect securities transactions in the
United States, in order to take advantage of material non=

publie information. is detrimsntnl to the interests of both

nations.

5. On the basis of the foregoing consultations, the parties
reaffirmed the two countries' interest in mutual assistance
in lav enforcement matters in accordance vlth.nﬁtuilly
lcceptaﬁle p:ocedurei ;nd in conformity with international
and pational lav, in particular assistance with respect to
transactions effected by persons in possession of natetinl

non-public information.

€. During the eonsultatiop; the parties engaged in Iﬁ.
exchange of opinions pdrluant to Article 39, paragraph 1

- ©Of the Treaty Between the United States and the 8w1is
Confederation on Mutual Assistance in Criminal Katters,
vhich became effective on January 23, 1977 (the 5i§71 friaty').
Section IT of this Memorandum of Understanding memorializes the ’
exchange 6! opinions and related understan@lnés that the
parties have reached. ' -
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7. ‘The parties also entered into certain understandings
with respect to a private Agresment Anon§ Members of the
Swigs unkérlf Asspgzntion. which is discussed .in Section
I1XI of this Menmorandun of Understanding and is attached hereto.
.Ii. Exchange of Opinions i!egaraing

the Treaty Betveen the United States

Afsistance in Criminal Natters
1. The parties note the importance of the 1977 Treaty vhich
provides for cooperation between lavw enforcement authorities -
in connection with investigations or court proceedings involving
criminal offenses, including fraud. Such cooperation may
include assistance in locating witnesses, obtaining -t.ate-
ments and testimony of witnesses, production and authentication
of judicial or business records and service of judicial or

administrative documents. . B - | -

2. The 1977 Treaty has been used on numerous 6ccuiona by

the lavw enforcement authorities of both nations. The parties

understand that the 1977 Treaty provides an important means
of obtaining information needed to enforce the'_ eriminal or -
penal lavs of each nation and should be used to the extent

feasible.

3. The parties hereby exchange opinions, pursuant to Article

39, paragraph 1, of the 1977 '.l'rutf concerning the interpre-

tation, application or operation of that Treaty:




b.
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Article 1, paragraph 1 of the 1977 Treaty
provides that the Contracting Parties under-
take to afford each other, in accordance with
provisions of the !'rutju mutual assistance

'dn "{nvestigations or court proceedings in

respect of offenses the punishment of which
falls or would fall within the jurisdiction
of the judicial auvthorities of the requesting

State Or a state or canton thereof.™ This means,

for example, that an investigation b;? the SEC
should be considered an investigation for which
assistance could be furnished (if the other

requirenments of the Treaty are met) as long as

the‘lnveétl'gauon'tehtu to conduct which might .

be dealt with by the criminal courts.

.

The 1977 Treaty requires that a particular
offense be a crime under the laws of each

nation in order for compulsory assistance to |
be required under the Treaty. The parties
unde:st&na that transactions effected by

persons in pouegs}on of material non-pubile
information could be an offense under Articles
148 (fraud), 159 (unfaithful management) or 162
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(violation of business secrets) of the Bwiss
Penal Code. As a result, the parties under-
stand that it will often be possible for compulsory
measures to be ordered under the !reatj in
ofder'to assist the SEC in obtaining infor-
mation from the banks that executed the
securities trancnét!ﬁn: in the United States
that are the subject of the regquest for |

assistance.

4. Paragraph 3 of Article 1 of the 1977 Treaty provides

that, "The competent authorities of the Contracting Parties

may agree that assistance as provided by this !reiiy will also
be granted in certain ancillary administrative proceedings

in respect of measures which may be'takon against the perpe-
trator of an offense falling within the purviow'ot this Treaty."
The laws of both parties provide for administrative and judicial
proceedings in vhich sanctions and remedies are ivailable'other
than prison sentences and fines imposed in criminal prosecutions.
The purtles have agreed in principle to an exchange of diplomatic
_.abtes to facilitate the application of the 1977 Treaty to such
ancillary aanlniitrqttve proceedings in cases of offenses covered
'by the Treaty and relating to trading by persons in possession

of material aon—bublie information. MNoreover, the parties
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undertake to consider vhether comparable diplomatic notes

should be exchanged with respect to other offenses relating

to securities transactions covered by the Treaty.

III. The Private Agreement Among Hbuhert
’ of the Swiss Bankers® Assoclation

l. The partid¥s recognize that there may be securities
transactiqns effected in the_United-étates by Swiss banks
acting on behalf of persons who poasei: material non-public.
information, for which compulsory measures would not be
available under the 1377 Treaty. Such assistance could not

be ordered if available information did not indicate the
existence of an offense under the Eviss Penal Code. As the
Sviss FPederal Council will submit to the ?arlianéai'a bill

on the misuse of tnsid; information, this lacuna could be
£illed. Por cases in vhich the Treaty is not npplielble.'ot
in which it is not possible to gather ovtd;ncqxhy ezploying
compulsory process, pending the enactment of such legislation,
the parties discussed a proposed private Agreement under the
aegis of the Swiss Bankers' Association, which would perait
participating banks to disclose the identity of a customer
.und certain other relevant information, under certain specitioa
'eltcumstancel. in response to a request.-ade by the Department
‘of Qusglee on behal!_ot the BEC and processed through the

- :
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Federal Office for Police mt_ter:. It would also contain
certain safeguards regarding protection of eustpnérs and the

sovereignty of Switzerland.

2. The said "Agreement with regard to the handling of

© " requests for information from the SEC on the subject of
misuse of inside information® which is annexed to the pre-
sent -mrlhdm will be submitted for signature by the

Svwiss Bankers® Association to those of the banks located in ~
Switzerland which may trade in the United States securities

- markets._ This agreement will also govern the relatiocnship
between the signatory banks and the clients placing orders
with the signatory banks for execution in the United States

securities markets. .

3. As regards specific points of the private Agreenent,
the parties came to the following understanding:

= The private Agreement establishes certain criteria for
volune and price changes in the period preceding an Announce-
ment vhich, 1f met, shall satisfy the Ccazission of Enquiry
that the SEC has reasonable grounds ¢o regquest assistance

under the terms of the private Agreement and this Nemorandua °

. Of Understanding. The parties understand that these thres-
holds are set at high levels because they are intended to




define the circumstances under which the Commission of
tnquiry "shall® be satisfied that the SEC has reasonable
grounds to make the uqﬁnt. In all other cases in which
the criteria sre not met, the parties understand that
the' Comnission of Enquiry will be required to review the
information submitted by the SEC to decide whether it is
reasonably nfhﬂ.eil that the SEC fus reasonable grounds
to make a request. Accordingly, the parties understand‘
that a failure by the SEC to meet the threshold criteria
specified in the private igreenent shall not result in any
presumption that the SEC does not have reasonable grounds
to make the regquest for assistance under the,t_em of the
private Agreenent angd this Memorandum of Bnderst;naing.

« The parties understand that the failure of a bank cug~
tomer to provide information which may denonstrate that
the tr:-a;zlietton in question was not made in -';rlohti.oli' of
the United States u.curi.tlu lavs, as provided for by the
private Agreement, shall not result in any prumptleﬁ of
guilt.

- = The parties understand that information obtained through
the mechanisn established by this memorandum and the private
~ AgrecRent will be used or introduced as evidence only in
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Agreenment.
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adninistrative or judicial proceedings brought by the SEC
or Department of Justice relating to trading by persons in

' possession of material non-public information, and may not

"be used or introduced as evidence i.n any other proceeding.

= The pirtlu understand that information obtained through
the mechanisn establishea by this mexmorandum -and priviﬁe
Agreement shall be kept to the fullest extent compatible
with constitutional or legal reguirements from discloiﬁi?e )
to any other administrative body in the United States or to
the public, except to fhe extent necessary for admninigtrative
or judicial _pui:poses of the specific case. Each party under-
stands that the other will use its best efforts to assert
legal rights to prevent disclosure of such informatiocn

other than as authorized by this memorandum or the private

b

- I"

« If the Connission of Enquiry arrives at the eonc-lu:lon
that a client is not an insider as defined by. the private
Agreement, the SEC will judge this opinion as one made
in good faith, use moderation and take into account the
existence of this nenonn'dun and the private Agreement

vhen considering alternative measures. -

« The parties ‘understand that there may be ins*tances in
which the Pederal Office for Police Matters may determine

& -
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that a report submitted by a bank pursuant to the terms of
the private Agreement may not be transmitted.to the SEC
without considerable harm either to the essential interests
of Switzerland or to third persons who appear to have no
relationship to the offense vhich gave rise to the request
for assistance. In such cases, it is understcod that the -
Federal Office for Police Matters will use its best eft'om

to adapt the report so that useful information may he '
provided to the SEC without cnusing such barm to the interests
of third bemns or to Switzerland. 1In the same spirit, it
is understood that tﬁe S8EC will judge this opinion as one
made in good faith and use moderation when consideri

alternative aeuuru:

‘TV. Further Consultations : -

1. In order to continue and inpron :I.nternatlonal law

.nf.oreenent eoopention in a manner eonlistent with the
interests of both nations, the parties undersund that the
SEC and the Pederal Office for Police Matters will under-
take further contacts or consultations in the future vheh-
- the need to do so is recognized mutually. '

2. There will be contivid or cdmulutgpnl between the

parties concerning the fosiowing matterss




b.

action conducted by Bvwiss author‘itiu_. and to

=l2=

The parties understand that the SEC wﬁl

exercise its best efforts to inform appropriate
Sylla authorities when an fnvestigation has been
initiated with respect to transactions effected by
a Sviss bank., Further comnunications will ocecur,
as appropriate, as an investigation proceeds in

order to assure that the interests of both nations

" are protected. Buch contacts or consultations may

- be related to reguests for assistance on behalf of

the SEC under the 1977 Treaty or the private

Agreenent. :zhe parties understand that the Govern-

ment of Switzerland will use its best efforts to

assure that the information obtained in such ' -
communications will not be t!hclol‘ed to any person

"except in connection with a request for assistance

by the SEC or an investigation or enforcement

handle such information with appropriate cate to
prevent it-from becoming known to the bank
customer or customers involved,

At the termination of the private Agreement,
the parties will consult regnrding experience
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under the private Agreement and the 1977 Treaty
as well as the effect of such termination on
this memorandum. '

c. The parties agree that any questions or dis-

~ putes between thexm with re.lpcet to the inter-

pretation or application of this Memorandum of
Understanding, the exchange of ppinloﬁs included
herein pursuant to Article 39, paragraph 1, of

P I

the 1977 Treaty or the operation of the private

Agreement shall be settled by means of con-

wltltiﬁﬂ..o

,- V. Other.
1. Notwithatanding any other provision hereln. the
parties agree that th;s Memorandum does not nodify_or supersede
any lavs or regulations in force in the United States or

)}

Switzerland. ) ' ’ “

2. ‘!he parties agree that they 4o not. intend to confer
any right on any customer of a bank vhich is a signatory of
the private Agreement to. judicial reviev in the courts of the

~  the United States with respect to any decision to disclose
| -1n£ornnt£on to United Statcl' autherities under the terms of

the private lgrtennnt.

=%




3. The parties understand that the Bwiss Bankers®
Association will use its best effort: p}-unpuy to obtain
the signatures of the banks concerned anéd to keep the SEC
informed through the re‘deul Office for Police Matters of the
banks vhicb.aro signatories to the private Agreement.

IN WITNESS WEEREOF, the respective representatives, duly
authorized for this purpose, have signed this Memorandum of -
Understanding.

Done at Washington, D.C., in duplicate this 31st day of
August, 1982,

. EIGNATURES

On behalf of the Government of On behalf of the
the United States of Anerica Government of Switzerland

D 2._-'-1\

_ Jean twahlen, Hinister

- Chief of the Pinancial
Securities and z:clungl and Economic Sectien,
Commission Federal Departzment of
Poreign Atfairs




