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MEMORANDUM 
OF 

UNDERSTANDING 

The United States The Government of 
Securities and Exchange Commission Switzerland 

Washington, D.C. 
August 31, 1982 



TIlE GOVERNWENT O? TBE mE GOVERNMENT T E E
UNITED STATES OF MIUCh SWITZERLAND 

I. Introduction 

1. =is WW 38 a statement of intent setting forth the 

8kndings.reacikd by the delegations of Switzerland and the 

United States acting on behalf of their  respective gwernnentr 

(.the partiesm)to establish mutually acceptable meam for 

improviag intern8tion.l law enforcement cooperation in the - - a 

f i e l d  of iniider trading. S e s e  padentandinga continue a long 

tradition of lav enforcenent cooperation betveen Switzerland 

and the United States md v a n  reached i n  the c w n e  of 

consultations ktveen ~epresentatives of Switzerland .nd 

the United Stater irt.8etn or, Isarch 1.ab 2, 198ir and in 

Washington, D.C. on August 10 and 31, 1982* Tbe Svisr delega- 

t ion was headed by Minister Jean tv.hlenr bead of the Econanic 

and l inmcia l  Section of the Federal Departrdnt of -reign 

Affalt., and included other reprwentatlves of tb.maid 

department, Lutz Xrmuskopfr Deputy Chief of Dlvialorrr 

and t ionel mi, Chief of .Sectionr in  the Federal Deparheat 

of Justice and Polioe, and repre8mktiver of the Federal 

- & ~ n gCaopmplssion rad the Swiss Rational 8whk. m e  del.grtion 

of iire United States included 8. Peddet., Director of 

'the Division of tnforcement ok 2s hcur i t i e s  and txchurg. 

Cormnirsioa (.SECm), Edward ?. Greener General Couqel of ah. 



SEC, &bet representatives of the SEC, Roger n. Olsen, Deputy 
Assistant Attorney General, Criminal Division, Department of 
-
austice, J o b  1. Crook, Assistant Legal Advieer for Econmic 

and Business Affairs, Department of State, and other repre- 


mentatives of the Department 8f State and tha Department 

* 

of Justice. 


2. Tbe consultations included a discassion of concenu, - - .  
in both countries with respect to recent cams involving 


persons who used Svfss banks as intermediaries to effect 


8ecurftier transactions in tbe United St8ter. at a time when 


such persons may bave possessed material non-ppblic infom- 

tion concerning tbe securities involved. Tr@ding vhile 


in possession of material non-public infomation (insider 


&ding) confen an unfair advantage upon penons who engage 
 -. 
in spch trading and impaim tha integrity Of Unite8 States 
capital marktta. S L C ~conduct is 8 iio1atien.h the united 


States mecurities lam and innofat 88 it 18 not yet para 
punisheble under Swiss law is aonsidend dimlionorable in 

.. 
Switzerland as well. 


3. The parties noted tbat, *en it appeaa that a mecuritiem 


transaction bas k e n  made by pcr8Ons eile in possession of
. 
'material non-&blic lnfo&ion, tbe StC Ls responsible for 

conducting an investigation of the matter. =is requires 


tbat the SEC be able to learn the identity of the person on 


0 



whose behalf the transaction war effected and other relevurf 

information. Eowcver~Swiss law prohibits banks in  principle 

from disclosing information w i t h  respect to a custccaer utilizing 

i t 8  se r~ i ce s .  

4. The par t ies  concluded that  the eonduct of persons who 

a t i l i z e  Swiss banks to effect  securities transactions in  the 

United Staterr  i n  otder to take advantage oi material aon-
_-i- - & 

public infor~lation, is detrimental to the interests  oi both 

nations. 

5. On the basis of the foregoing consultations, the parties 

reaffirm.& the tw countries* interest  in mutual rssistancc 
* 

i n  law enforcement r a t t e r s  i n  accordance u i t b  mutually . 
acceptable procedures and i n  conformity vitb internatiorul 

J 

and aational law, i n  particular assistance.with respect to 

trmsactionr effected br perwns i n  possession of mater ia  

.. -
6. During the consultations the pa t t ies  engaged in an 

exchange of opinions p&suant to m i c l e  391 paragraph I 

- of tbe 2reaty Between the Unit& States and the S u i u  

Confhderation on Blutual SLssistmce in Crlniaal Matterm, 
, 

vbich became effective on January 23, 1977 (the "1977 ~ m a t p ) .  

Section X I  of t h i s  Hewranbum of Understanding memorialirer th* 

excbange of opinions a d  related underrtanUings tha t  the 

parties have reachcd. 



7. The pa t t ies  a180 entered into certain understandings 

w i t h  respect to a private Agreement Among Members of the 
. 

Swiss Bankerss Arsoclation, whicb is discu~redi n  Section 

XI1 of t h i s  neaorandum of Understanding and is attached hereto. 

. -
I f .  Excbange of Opinions Regarding 

&be freaty Between the United State8 
and the Swiss Confederation on Mutual 
Arsisturce i n  Criminal Matters 

1. The par t ies  note the hportance of the 1977 Treaty vhich 
-provides f o r  cooperation between l a w  enforcement authorSCiei 

i n  connection w i t h  investigations O r  court proceedings involving 

criminal of fenses, including fraud. Such cooperation may 

include assisturce i n  locating witnesses, obtaining state-

ments and testimony of witneesesr production and authentication-
of judicial or businesi records and service of judlcial or 

administrative documents. 

2. m e  1977 Treaty ha8 been used on numerous occasions by 

the l a w  enforcement authorities of both nations. &e parties 

onderstaad tba t  the 1977 Treaty provider an important m e w  

of obtaining inforu t ion  needed to e n f o m  the criminal or 

penal 1.- of each nation and mbould be used to the extant' 

feasible. 

3. The part ies hereby exchange opinionr, pursuant t o  Article 

'39, paragraph 1, of the 1977 Treat; concerning tbe interpre- 

tation, application or operation of tha t  Treaty: 



Article 1, paragraph 1 of the 1977 Treaty 

provides that  the Contracting Patt ies 'under 

take to afford each other, i n  accordance w i t b  

pmi s ion r  of tbe Treaty, .mutual assist.nce 

' in o&nvestigation8 or court proceedings i n  

respect of offenses the punistuaent of which 

fa118 O ~ W O U ~ ~  mi w i t h i n  the j ~ f m i ~ t i o n  

of the judicial authorities of the requesting " 

State or a st.- or c8nton thereof.. This means, 

for exampleI tha t  an investigation by the SEC 

should be considered an investigation fo r  which 

assisturce could be furnished ( i f  the otur 

requirements of the Treaty a re  met) as long as 

the. investigation relates to conduct which might 

be dealt  w t t b  by the crirrinal court& . .  *: 

The 1977 -eaty rewires  tha t  p8rticular 

o f f e ~ e  be a crime under the lam of *ad 

nation i n  order fo r  compulsoty assistmce to 

be requir.d under the Treaty. The partie8 

understand that  tranractionr affected by 

patsons i n  porsessioa of material non-pablic 
a 

information could ba an offense under ilrtieles 

148 (fraud),  159 (unfaithful management) or  162 



(violation of business secrets) of the Suiss 

Penal Code. Aa a result, the parties-under- 

s t a n d  tb r t  it w i l l  often be possible for compulsoy 

. mersares to be ordend under the Treaty i n  

ordelr to assist  the SEC i n  obtaining infor- 

mation from the bank8 #at execated the 

securities transactions in the United States 
- .  -

that are the subject of the request for 

assist8ace. 

4. Paragraph 3 of Article 1of the 1977 Treaty provides 

that, .%he coapetent authorities of the Contracting Parties 

ray agree that assista?ce as provided by this Tre.'tY w i l l  also 

be granted i n  certain ancillarp administrative proceedings 

in respect of measures which m y be Wen.against the perpe-

trator of an offense falling within the puroieu of th is  ~reaty.. 

m e  lam of both parties provide for 8dministrative and judicial 

proceadiagr i n  which sanctions and readies  a n  availabl.' other 

than prison sentences and fines imposed i n  criminal prosecutions. .. 
The parties have agnad i n  principle to 8a exchange of diplomatic 

notes to facili tate the application of the 1977 Treaty to such 

ancillary a&inistr+tive preccedings in c8Sa8 of offenses covered 

'by tbe Treaty and relating to trading by peruons i n  possession 

of material non-public information. Korewer, the parties 

.> 



undertake to consider vhether comparable d i p l o ~ t i c  notes 

should be excbanqed w i t b  respect to other offenmes relating 

to securities transaction8 covered by the Treaty. 

X I1. Tbe Private Agreement Among Menban 
of the Swiss Bankers* Association 

1. She pa r t i i s  recognize tha t  t h e n  m y  be securities 

transaction8 effected i n  the United States by Sviss bank8 

acting on k b a l f  of persons who possess material noa-pub&ic- - -
information, fo r  which canpulsorg measures would not k 

available under the 1977 heaty.  Such asaistancc could not 

be ordered i f  available information did not indicate the 

existence of an offense under the Bvirr Penal Code. A8 the 

Sviss Federal Council w i l l  submit t o  tbe parliamen<a b i l l  . 
on the misuse of inside information, this lacuna could & 

. filled. ?or cases i n  which the 2reaty is not applicable, or 

i n  which it is not possible to gather muid;nce,by eaployiag 

aompulsory process, pending the enactment of such legislation, 

the part ier  discussed 8 proposed private Agreement under the 

aegis of the Svisr Banken' Associationr which would p e n i t  -
participating bask. to 8iscle8e the kdentity of a customer 

-
.and certain other relevant info-ti~np under certain spicifi.6 

circumstancem, i n  response to 8 request made by tb.Departmat 

.of justice on behalf of the SEC and proceased through the. -

L 



Federal O f f i c e  for Police Hatters. It would 8180 contain 

certain safegurrds regarding protection of custpmerr and the 

sovereignty of Swikerland. 

2. w e  said 'Agreement w i t h  regard to the bandling of 

requertr for informtion from the SEC on the subject of 

miruse of inside information. which is annexed to the pre- 

amtmmrandtm w i l l  be mubmitted for signature by tbe 

Swiss Banken' h8sociation to tbo8e of the b8I1JU lomted -in 
- - + 

Swifrarlaad whicb may trade i n  the United Stater iecurities 

markets.- This agreement w i l l  8180 gwern the relationship 

between tbe signatory bank8 and the c l imts  placing order8 

vitb the signatory banks Cor execution in tbe Waited States 

3. As regards specific points of the private Agreement, 

the partier c u e  to tbe follwing onderst8ndiaga 

- me private Agreement est8blisbes certain oriteria for 

volume and price change8 in tbe period pncedfng .n Announ& 

meat vhich, i f  met, sball s a t i r e  tbe -issLon of -w 
- that the SE.bar reasonablm grouads to request assistmcce 

under tbe t e a m  of tbe private Agremnt a d  tbir 4lemoraadtm ; 

of Waderstanding- Tbt p6rties andektand that tbese tbres- 

bold8 a n  se t  a t  high levels bec8ure they a n  intended to 



-9-

define the circumstances under vhicb the Commission of 

Enquiry *shallm be aatisfiad that the 8EC has reasonable 

grounds t o  make the request. I n  a11 other cases i n  vhich 

the c r i t e r i a  8re not met. the prrt iea PnderstanU tha t  

the Collaission of E n q u i y  w i l l  be require6 to review the 

inforrd.tion submitted by the 8tC to decide whether it l a  

reasonably sat isf ied tha t  the SEC has reasonable ground8 

to make a requeot. Wcordinglyr the parties uaderstaW -
that a fa i lure  by the StC to meet tbe threshold c r i t e r i a  

specified i n  the private Agreement shal l  not resul t  ' i n  any 

presumption tha t  the StC does not bave reasonable grounds 

to mke tbe request for  aasistance oader the. tems of the-
private Agremnt  an4 t h i s  MenoranUum of Undenkndiag. 

- Tbe parties andentand tha t  the fal lure of a bank cue-

tooer to provide infomation vhich may demonstrate tha t  .' 
the t&sactioni n  question was & m a t  i n  violation of 

the United States 8ecurities lava. as provided for by the 

private -reemento ah8ll not result  i n  anp presumption of 

guilt. 

. - me parties undcnknd t ha t  information obtaind through 

tbe mechmiam establi8hed by th i s  wmormdum an4 the privata 

. Agreesent w i l l  be ustd or introduced as widence only in- - . .+. 



aministrative o r  judicial proceedings brought by the SEC 

or Department of Justice relating to trading .by persons i n  

possession of material non-public infomation, and may not 

be used or introduced as evidence i n  my other proceeding. 

- ¶'be partie8 ~lidttstand that  information obtained through 

tbe mechanisa established by th is  memorandum and private 

Agreement s b a l l  be kept to the fullest extent canpatibie .-.- - ' 
w i t h  constitutional o r  legal requirements fror disclosure 

t o  my  otber adrmfnistrative body in the Waited Staws o r  t o  

the public, except to the extant necessary for administrative 

o r  judicial purposes of tbe specific case. tach party under 

stands that  the otber w i l l  'use its beat effor ts  to assert 

legal right8 t o  prcvcnt disclosure of ouch infomation 

other tbur as autborired by this memoranduo o r  the private .% 

Agreerat. .. 
.'. 

. - If the Cummission of Snquiq arrives a t  the conclusion 

that  a client  is not m iruider a s  defined byethe priyate 

Agreement, the SEC w i l l  judge t h i s  opinion 8s om ud. 

in good faith, use moderation and take into accouat thr 
- . existence of this ma.or.adua and tbe private Agreement 

- The partiesl~ndentand that  them say be ins+ances in 

uhicb tbe kdera l  Office for  Police Matters nay deterrine 



that a report submitted by a bank pursuant to the terms of 

the private Agreement may not be t t a ~ m f t t e d . t o  the ~ E C  

without conriderable ham r i tber  to +be essential interests  

of Switrerland or to third peraoar who appear to have no 

seiationsbip to the offarue vhicb gave s iae  to the request .. 
for assistance. In  such cases, it is understood that  the 

Padera1 Office fo r  Police Bat ten w i l l  ore i t 8  beat effort8 
- "  - - 4 .  

to adapt tbe report so  tha t  useful information may be 

provided to the StC without causing such barn to the intereats 

of th i rd  pcmons or to Switserlaad. In the .ma mpirit, f t  

is onderstood tba t  tbe SEC w i l l  judge thia opinion u one 

made in  good faith and ace moderation when coruideri 4 -. 
alternative reaauru. . 

IV. ?urtber Conaultationa 

1. In order to continue and hprove international l a w  

*nfor&ekt -ration i n  a mnner bonsirtenc w i t b  th. 

interests of both nationat the pasties undrrs&d tba t  the 

SBCand thc Federal Office fo r  Polioe i a t t m  w i l l  Imder 

take further contactr or coaaultations i n  tbe future ub.h 

the need to do 80 i a  rewgnited mutually. 

2; mere w i l l  be cont tda-or consultations between the 

parties concerning the fodiowing matterm 



a. Tbe parties understand that the SEC will 

exercise its best efforts to.inform appropriate 


. Suf8s authorities when an investigation bas been 

initiated with respect to tr~~sactions
ezfected by 


8 Swiss W. ?artbet coanonications will oecur, 

as appropriate, u an investigation proceeds in .-. -
order to assure that the interests of both nations 

are proteoted. Such contacts or consultations m y  

be related to requests for usistann on bebalf of 

the StC under tba 1971 Treaty or tbe private 

Agreement. *m e  patties understan6 that tb.Govern-

merit of Switzdrland will use it. best efforts fa 

assure that the infoiratioa obteiaed in 8uch 


c~~~~unications
will not be discloied to any penoa
. . 
' ezcept in connection with .'request f& assist.ncc 

by the 8tC or an investigation or enforcement 

action conducted by Swiss authorities, and to 

handle iucb information with appropriate e&e to 

prevent it-fraa bccming barn to the burL 

customer or customers Involved. 


b. At the teimination of the private Agreement, 

the parties willconsult regarding experience 



under the private Agreement and the 1977 Treaty 

a s  ve l l  as the effect of sucb termination on 

t h i s  memorandum. 

c. me partie8 agree that  any questions or dis-
e 

putes between them- w i t h  respect to the inter- 

pretation or .pplicatlon of th i s  Memorandum of 

Dnderstanding, the exchange of opinions included 

herein pursuant to Article 391 paragraph 1, of -. - - L 

the  1977 Treaty or the operation of the private 

Agreement 8 h a l l . k  aettled by means of con- 

- 8ultatiori8. 

. V. other. -
1. blotwithstending any other provirion herein, the 

part ies agree thit th ia  Wewrandum does not ~ i f y  or supersede ., 

m y  1.- or &gulations i n  force i n  the United States or 

Switzerland. .) 

2. 'The parties agree that  they do aot .  intend to confer 

any r ight  oa any custamar of a bank which is a aignatoy of -
the private' Aglgre&at to.judicial r ev iw  i n  the c o u r t .  of the 

- the United States vith respect to any decision to discloaa 

information to United States' authorities under the t e r u  of 

.the private Agreemeat. 
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3 The par t ies  understand tha t  the Swiss bankers' 

Association w i l l  Use i t8  bast effort8 ptoogtly to obtainI - the signatures of the bank. concerned and to keep tbe I#:I 
informed through the  Federal O f f ice f o r  Police na t te r s  of  theI 
banks vhich are signatories to tbe private Agreement. 

authorized f o r  this purpose, bave signed this nemorandrtlp of -
Undentudbg .  

Done a t  Washington, '0.C.r i n  duplicate this 3lst day of 

A ~ g o ~ t ,1982. 

Cin behalf of the Qoocrnmtnt of On behalf of tbe  
the United States  of America Covertupnt of Switzerland 

.. .+ 

3.2-a(--

Sean Zvahlen, Hini8t.r 
Chief of the F i ~ n c i a l  

.nd Ccoaonic Sectioa,
Federal Depa rwnt  of 
Foreign Affait. 

- z 

.. 


