SECURITIES AND EXCHANGE COMMISSION 20170275
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

March 2, 2017

Elizabeth A. Ising
Gibson, Dunn & Crutcher LLP
shareholderproposals@gibsondunn.com

Re:  Xylem Inc.
Incoming letter dated February 22, 2017

Dear Ms. Ising:

This is in response to your letter dated February 22, 2017 concerning the
shareholder proposal submitted to Xylem by John Chevedden. Copies of all of the
correspondence on which this response is based will be made available on our website at
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.

Sincerely,

Matt S. McNair
Senior Special Counsel

Enclosure

CcC: John Chevedden
***EISMA & OMB MEMORANDM M-07-16***



March 2, 2017

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Xylem Inc.
Incoming letter dated February 22, 2017

The proposal requests that the board take each step necessary to enable at least
50 shareholders to aggregate their shares for purposes of proxy access.

There appears to be some basis for your view that Xylem may exclude the
proposal under rule 14a-8(i)(10). Based on the information you have presented, it
appears that Xylem’s policies, practices and procedures compare favorably with the
guidelines of the proposal and that Xylem has, therefore, substantially implemented the
proposal. Accordingly, we will not recommend enforcement action to the Commission if
Xylem omits the proposal from its proxy materials in reliance on rule 14a-8(i)(10).

Sincerely,

Evan S. Jacobson
Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.

It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.



G l B S O N [) LJ N N Gibson, Dunn & Crutcher LLP

1050 Connecticut Avenue, N.W.
Washington, DC 20036-5306
Tel 202.955.8500
www.gibsondunn.com

Elizabeth A. Ising

Direct: +1 202.955.8287
Fax: +1 202.530.9569
Elsing@gibsondunn.com

February 22, 2017

VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  Xylem Inc.
Shareholder Proposal of John Chevedden
Securities Exchange Act of 1934 (“Exchange Act”’) —Rule 14a-8

Ladies and Gentlemen:

This letter is to inform you that our client, Xylem Inc. (the “Company”), intends to omit from its
proxy statement and form of proxy for its 2017 Annual Shareholders Meeting (collectively, the
“2017 Proxy Materials™) a shareholder proposal (the “Proposal”) and statements in support
thereof received from John Chevedden (the “Proponent”).

The Proposal states:

Shareholders request that our board of directors take each step necessary to enable
at least 50 shareholders to aggregate their shares to equal 3% of our stock owned
continuously for 3-years in order to make use of shareholder proxy access.

The supporting statement states that “[e]ven if the 20 largest public pension funds were able to
aggregate their shares, they would not meet the 3% criteria for a continuous 3-years at most
companies examined by the Council of Institutional Investors.” A copy of the Proposal, the
supporting statement and related correspondence from the Proponent is attached to this letter as
Exhibit A.

We hereby respectfully request that the Staff concur in our view that the Proposal may be
excluded from the 2017 Proxy Materials pursuant to Rule 14a-8(i)(10). As discussed below, the
Company has adopted a proxy access right that compares favorably with and substantially
implements the Proposal because it achieves the Proposal’s essential purpose of providing the
Company’s shareholders with a meaningful proxy access right. In this respect, the meaningful
proxy access right provided to the Company’s shareholders, and the facts supporting our analysis
that the Company’s proxy access right substantially implements the Proposal, are substantially
similar to those provided by other companies that substantially implemented shareholder
proposals similar to the Proposal. See Northrop Grumman Corp. (avail. Feb. 17, 2017); Eastman
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Chemical Co. (avail. Feb. 14, 2017); The Dun & Bradstreet Corp. (avail. Feb. 10, 2017);
General Dynamics Corp. (avail. Feb. 10, 2017); NextEra Energy, Inc. (avail. Feb. 10, 2017);
PPG Industries, Inc. (avail. Feb. 10, 2017); Reliance Steel & Aluminum Co. (avail. Feb. 10,
2017); United Continental Holdings, Inc. (avail. Feb. 10, 2017) (collectively, the “Proxy Access
Aggregation Letters”). As a result, we believe that this no-action request does not raise any
novel issues, and we hereby respectfully request that the Staff concur in our view that the
Proposal may be excluded from the 2017 Proxy Materials pursuant to Rule 14a-8(i)(10) because
the Company has substantially implemented the Proposal.

The Proposal May Be Excluded Under Rule 14a-8(i)(10) Because The Company’s Bylaws
Substantially Implement The Proposal.

A. Background

On February 25, 2016, the Board adopted amendments to the Company’s Bylaws (the “Bylaws”)
implementing proxy access (the “Proxy Access Bylaw”). The Bylaws containing the Proxy
Access Bylaw were filed with the Commission as an exhibit to the Company’s Current Report on
Form 8-K on February 25, 2016. See Exhibit B. The Proxy Access Bylaw provides for a
shareholder, or a group of no more than 20 shareholders, that has continuously owned at least 3%
of the Company’s outstanding stock entitled to vote in the election of directors for at least three
years, to nominate and include in the Company’s proxy materials up to the greater of two
directors or 20% of the number of the Company’s directors then in office, provided that the
shareholder(s) and the nominee(s) satisfy the requirements specified in the Bylaws. The
Proposal requests that the Proxy Access Bylaw be amended to increase the number of
shareholders allowed to aggregate their shares to reach the 3% ownership threshold from 20 to at
least 50. Consistent with no-action letter precedent and as demonstrated below, the Proxy
Access Bylaw satisfies the Proposal’s essential objective because it already provides the
Company’s shareholders with a meaningful proxy access right.

B. Rule 14a-8(i)(10) Background

Rule 14a-8(1)(10) permits a company to exclude a shareholder proposal from its proxy materials
if the company has substantially implemented the proposal. The Commission stated in 1976 that
the predecessor to Rule 14a-8(1)(10) was “designed to avoid the possibility of shareholders
having to consider matters which already have been favorably acted upon by the management.’
Exchange Act Release No. 12598 (July 7, 1976). Originally, the Staff narrowly interpreted this
predecessor rule and granted no-action relief only when proposals were “fully effected” by the
company. See Exchange Act Release No. 19135 (Oct. 14, 1982). By 1983, the Commission
recognized that the “previous formalistic application of [the rule] defeated its purpose” because

b
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proponents were avoiding exclusion by submitting proposals that differed from existing
company policy by only a few words. Exchange Act Release No. 20091, at § II.LE.6 (Aug. 16,
1983) (the “1983 Release™). Therefore, in the 1983 Release, the Commission adopted a revised
interpretation to the rule to permit the omission of proposals that had been “substantially
implemented,” and the Commission codified this revised interpretation in Exchange Act Release
No. 40018 at n.30 (May 21, 1998). Applying this standard, the Staff has noted that “a
determination that the company has substantially implemented the proposal depends upon
whether [the company’s] particular policies, practices and procedures compare favorably with
the guidelines of the proposal.” Texaco, Inc. (avail. Mar. 28, 1991).

At the same time, a company need not implement a proposal in exactly the same manner set forth
by the proponent. In General Motors Corp. (avail. Mar. 4, 1996), the company observed that the
Staff has not required that a company implement the action requested in a proposal exactly in all
details but has been willing to issue no-action letters under the predecessor of Rule 14a-8(i)(10)
in situations where the “essential objective” of the proposal had been satisfied. The company
further argued, “[i]f the mootness requirement of paragraph (c)(10) were applied too strictly, the
intention of [the rule]—permitting exclusion of ‘substantially implemented’ proposals—could be
evaded merely by including some element in the proposal that differs from the registrant’s policy
or practice.” For example, the Staff has concurred that companies, when substantially
implementing a shareholder proposal, can address aspects of implementation on which a
proposal is silent or which may differ from the manner in which the shareholder proponent
would implement the proposal. See, e.g., Hewlett-Packard Co. (Steiner) (avail. Dec. 11, 2007)
(proposal requesting that the board permit shareholders to call special meetings was substantially
implemented by a proposed bylaw amendment to permit shareholders to call a special meeting
unless the board determined that the special business to be addressed had been addressed
recently or would soon be addressed at an annual meeting); Johnson & Johnson (avail. Feb. 17,
2006) (proposal that requested the company to confirm the legitimacy of all current and future
U.S. employees was substantially implemented because the company had verified the legitimacy
of 91% of its domestic workforce).

The Staff has taken a similar approach when applying Rule 14a-8(i)(10) to proxy access
shareholder proposals where the company has previously adopted a meaningful proxy access
right. For example, the Staff consistently has concurred that a proxy access bylaw that includes a
20-shareholder aggregation limit substantially implements a proxy access shareholder proposal
even where the proposal requested that an unlimited number of shareholders be able to aggregate
their shares. See, e.g., Cardinal Health Inc. (avail. July 20, 2016); Amazon.com, Inc. (avail. Mar.
3, 2016); Alaska Air Group (avail. Feb. 12, 2016); General Dynamics Corp. (avail. Feb. 12,
2016). Further, in NVR, Inc. (Recon.) (avail. Mar. 25, 2016), a shareholder requested that the
company amend its proxy access bylaw to, among other changes, eliminate the 20-shareholder
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aggregation limit. Although the Staff initially did not concur that NVR’s proxy access bylaw
substantially implemented the proposal, the company subsequently amended its bylaw to address
other requested changes, but did not increase its 20-shareholder aggregation limit. In its
no-action request, NVR noted that this limit was of “far less significance and not necessary to
achieve the essential objectives of proxy access.” The Staff concurred on reconsideration that
the company had substantially implemented the proposal under Rule 14a-8(1)(10).

C. The Proxy Access Bylaw Achieves The Proposal’s Essential Objective

The Proposal requests that the 20-shareholder aggregation limit in the Proxy Access Bylaw be
increased to at least 50 shareholders. The Proposal then cites, as support for the proposed
change, generic data from the Council of Institutional Investors asserting that “[e]ven if the 20
largest public pension funds were able to aggregate their shares, they would not meet the 3%
criteria for a continuous 3-years at most companies.” The generic data cited in the Proposal is
irrelevant to the Company’s shareholder base. As discussed below, based on analysis of the
Company’s shareholder base, the Company’s existing Proxy Access Bylaw, including the 20-
shareholder aggregation provision, provides shareholders a meaningful proxy access right.

Based on data from regulatory filings by institutional investors, as of December 31, 2016, the
largest 20 institutional shareholders of the Company hold approximately 52% of the Company’s
outstanding shares, and of these 20 institutional shareholders, it appears that 17 (holding 47% of
the Company’s outstanding shares) have held shares for at least three years. Further, based on
this data, it appears that two of the Company’s institutional shareholders have owned more than
5% of the Company’s outstanding shares for at least three years, six institutional shareholders
have owned more than 3% for at least three years and 11 of the current top 20 largest
institutional shareholders have held more than 0.5% for at least three years. Accordingly, any of
these 11 institutional shareholders could, on their own or in combination with only a few other
shareholders, achieve the 3% ownership threshold in the Proxy Access Bylaw.

Moreover, utilizing proxy access at the Company is not dependent on a shareholder being one of
the Company’s largest institutional shareholders. To further illustrate the ease of forming a
nominating group with 20 or fewer shareholders, we note that, as of December 31, 2016, 81
different shareholders owned at least one-twentieth of 3%, or 0.15%, of the Company’s
outstanding shares. Any one of these shareholders can combine their shares with up to 19 other
similarly situated shareholders and satisfy the 3% threshold, provided that (as with any other
shareholder seeking to utilize proxy access) the other requirements set forth in the Proxy Access
Bylaw are satisfied. In addition, for shareholders owning less than 0.15% of the Company’s
outstanding shares, there are countless options to aggregate shares in 20-shareholder groups to
reach this 3% threshold. This demonstrates that the 20-shareholder aggregation limit in the
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Proxy Access Bylaw provides numerous opportunities for holders of less than 3% of the
Company’s shares to combine with other shareholders to satisfy the 3% ownership requirement.
Even in the most extreme example, a shareholder who owns just one share of the Company’s
stock has a vast range of options, ranging from recruiting one 3% shareholder to recruiting 19
other shareholders who total 3% ownership, to every option in between. Given that even the
holder of one share has a myriad of options to use proxy access at the Company, the Proxy
Access Bylaw provides a meaningful proxy access right to the Company’s shareholders.

As with the provisions and the facts addressed by other companies in the Proxy Access
Aggregation Letters, the Proxy Access Bylaw, including the 20-shareholder aggregation limit,
achieves the essential purpose of the Proposal by ensuring that the Company’s shareholders are
able to use proxy access effectively, while addressing administrative concerns that could arise if
an unwieldy number of shareholders sought to nominate director candidates under proxy access.
In this regard, it is also important to note that the Proposal provides no evidence that increasing
the shareholder aggregation limit from 20 to at least 50 shareholders would meaningfully
enhance the existing ability of the Company’s shareholders to form nominating groups to use the
Proxy Access Bylaw. In contrast, many companies like the Company have determined that a 20-
shareholder nominating group provides a meaningful proxy access right as evidenced by the fact
that it is a widely embraced standard among companies that have adopted proxy access.
Specifically, of the 386 companies that announced the adoption of proxy access bylaws between
January 1, 2013 and February 21, 2017, approximately 89% of companies have adopted a 20-
shareholder aggregation limit. In addition, BlackRock, T. Rowe Price Group, Inc. and State
Street Corporation, the publicly traded parent companies of some of the largest institutional
shareholders in the United States, each have adopted proxy access bylaws that contain a 20-
shareholder aggregation limit.

The Proxy Access Bylaw adopted by the Company compares favorably to the Proposal because,
as demonstrated above, it achieves the Proposal’s essential objective of providing the Company’s
shareholders with a meaningful proxy access right. Thus, consistent with no-action letter
precedent, including the Proxy Access Aggregation Letters, we believe that the Proposal may be
excluded under Rule 14a-8(i)(10).

CONCLUSION

We respectfully request that the Staff concur that it will take no action if the Company excludes
the Proposal from its 2017 Proxy Materials in reliance on Rule 14a-8(i)(10). Based upon the
analysis above and the recent precedent addressing substantially identical proposals, we are of
the view that by adopting the Proxy Access Bylaw, which compares favorably with the
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guidelines of the Proposal, the Company already has substantially implemented the Proposal and,
therefore, that the Proposal may properly be excluded under Rule 14a-8(i)(10).

We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. Correspondence regarding this letter should
be sent to shareholderproposals@gibsondunn.com. If we can be of any further assistance in this
matter, please do not hesitate to call me at (202) 955-8287, or Claudia S. Toussaint, the
Company’s Senior Vice President, General Counsel & Corporate Secretary, at (914) 323-5700.

Sincerely,
Elizabeth A. Ising
Enclosure

cc: Claudia S. Toussaint, Xylem Inc.
John Chevedden
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From: ***EISMA & OMB Memorandum M-07-16***

Date: November 10, 2016 at 05:04:39 GMT+1

To: "Claudia S. Toussaint" <Claudia.Toussaint(@Xyleminc.com>
Subject: Rule 14a-8 Proposal (XYL)™"

Dear Ms. Toussaint,

Please see the attached rule 14a-8 proposal to enhance long-term shareholder
value.

Sincerely,

John Chevedden



JOHN CHEVEDDEN

**EISMA & OMB Memorandum M-07-16%**

Ms. Claudia S. Toussaint
Corporate Secretary
Xylem Inc. (XYL)

1 International Drive
Rye Brook, NY 10573
PH: 914-323-5700

PH: 914-323-5704

FX: 914-323-5800

FX: 914-323-5941

Dear Ms. Toussaint,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This Rule 14a-8 proposal is intended as a low-cost method to improve compnay
performance. This proposal is for the next annual shareholder meeting. Rule 14a-8 requirements
will be met including the continuous ownership of the required stock value until after the date of
the respective shareholder meeting and presentation of the proposal at the annual meeting. This
submitted format, with the shareholder-supplied emphasis, is intended to be used for definitive
proxy publication.

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of this proposal by

email to #+EISMA & OMB Memorandum M-07-16*+*
Sincerely,
-~ W W 7f L /é
ﬂhﬂ Chevedden Date

cc: Elena Centeio <Elena.Centeio@Xyleminc.com>
Assistant Corporate Secretary
Gary Ross <Gary.Ross@Xyleminc.com>



[XYL — Rule 14a-8 Proposal, November 9, 2016]
[This line and any line above it is not for publication.]
Proposal [4] - Shareholder Proxy Access Reform
Shareholders request that our board of directors take the steps necessary to allow up to 50
shareholders to aggregate their shares to equal 3% of our stock owned continuously for 3-years
in order to make use of shareholder proxy access.

Even if the 20 largest public pension funds were able to aggregate their shares, they would not
meet the 3% criteria for a continuous 3-years at most companies examined by the Council of
Institutional Investors. Additionally many of the largest investors of major companies are
routinely passive investors who would be unlikely to be part of the proxy access shareholder
aggregation process.

Under this proposal it is unlikely that the number of shareholders who participate in the
aggregation process would reach an unwieldy number due to the rigorous rules our management
adopted for a shareholder to qualify as one of the aggregation participants. Plus it is easy for our
management to screen aggregating shareholders because management simply needs to find one
item lacking from a list of typical proxy access requirements.
Please vote to enhance shareholder value:
Shareholder Proxy Access Reform — Proposal [4]
[The above line is for publication.]



John Chevedden, #EISMA & OMB Memorandum M-07-16+* sponsors this
proposal.

Notes:
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an-entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:

* the company objects to factual assertions because they are not supported,;

« the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered,;

» the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or

» the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).
The stock supporting this proposal will be held until after the annual meeting and the proposal

will be presented at the annual meeting. Please acknowledge this proposal promptly by email
**EFISMA & OMB Memorandum M-07-16***



xylem

Let’s Solve Water

Xylem Inc.
| International Drive

Rye Brook, NY 10573

November 10, 2016

VIA OVERNIGHT MAIL AND E-MAIL

Mr. John Chevedden

¥EISMA & OMB Memorandum M-07-16%%*

Dear Mr. Chevedden:

I am writing on behalf of Xylem Inc. (the “Company™), which received on November
9, 2016, your shareholder proposal entitled “Shareholder Proxy Access Reform™ submitted
pursuant to Securities and Exchange Commission (“SEC™) Rule 14a-8 for inclusion in the
proxy statement for the Company’s 2017 Annual Meeting of Shareholders (the “Proposal™).

The Proposal contains certain procedural deficiencies, which SEC regulations require
us to bring to your attention. Rule 14a-8(b) under the Securities Exchange Act of 1934, as
amended, provides that shareholder proponents must submit sufficient proof of their
continuous ownership of at least $2,000 in market value, or 1%, of a company’s shares
entitled to vote on the proposal for at least one year as of the date the shareholder proposal
was submitted. The Company’s stock records do not indicate that you are the record owner of
sufficient shares to satisfy this requirement. In addition, to date we have not received proof
that you have satisfied Rule 14a-8’s ownership requirements as of the date that the Proposal
was submitted to the Company.

To remedy this defect, you must submit sufficient proof of your continuous ownership
of the required number or amount of Company shares for the one-year period preceding and
including November 9, 2016, the date the Proposal was submitted to the Company. As
explained in Rule 14a-8(b) and in SEC staff guidance, sufficient proof must be in the form of:

(1) a written statement from the “record™ holder of your shares (usually a broker or a
bank) verifying that you continuously held the required number or amount of
Company shares for the one-year period preceding and including November 9,
2016; or

(2) if you have filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form 4 or
Form 35, or amendments to those documents or updated forms, reflecting your
ownership of the required number or amount of Company shares as of or before
the date on which the one-year eligibility period begins, a copy of the schedule
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and/or form, and any subsequent amendments reporting a change in the ownership
level and a written statement that you continuously held the required number or
amount of Company shares for the one-year period.

If you intend to demonstrate ownership by submitting a written statement from the
“record” holder of your shares as set forth in (1) above, please note that most large U.S.
brokers and banks deposit their customers’ securities with, and hold those securities through,
the Depository Trust Company (“DTC"™), a registered clearing agency that acts as a securities
depository (DTC is also known through the account name of Cede & Co.). Under SEC Staff
Legal Bulletin No. 14F, only DTC participants are viewed as record holders of securities that
are deposited at DTC. You can confirm whether your broker or bank is a DTC participant by
asking your broker or bank or by checking DTC’s participant list, which is available at
http://www.dtce.com/~/media/Files/Downloads/client-center/DTC/alpha.ashx. In these
situations, shareholders need to obtain proof of ownership from the DTC participant through
which the securities are held, as follows:

(1) If your broker or bank is a DTC participant, then you need to submit a written
statement from your broker or bank verifying that you continuously held the
required number or amount of Company shares for the one-year period preceding
and including November 9, 2016.

(2) If your broker or bank is not a DTC participant, then you need to submit proof of
ownership from the DTC participant through which the shares are held verifying
that you continuously held the required number or amount of Company shares for
the one-year period preceding and including November 9, 2016. You should be
able to find out the identity of the DTC participant by asking your broker or bank.
If your broker is an introducing broker, you may also be able to learn the identity
and telephone number of the DTC participant through your account statements,
because the clearing broker identified on your account statements will generally be
a DTC participant. If the DTC participant that holds your shares is not able to
confirm your individual holdings but is able to confirm the holdings of your broker
or bank, then you need to satisfy the proof of ownership requirements by obtaining
and submitting two proof of ownership statements verifying that, for the one-year
period preceding and including November 9, 2016, the required number or amount
of Company shares were continuously held: (i) one from your broker or bank
confirming your ownership, and (ii) the other from the DTC participant confirming
the broker or bank’s ownership.

The SEC’s rules require that any response to this letter be postmarked or transmitted
electronically no later than 14 calendar days from the date you receive this letter. Please
address any response to me at Xylem Inc., 1 International Drive, Rye Brook, NY 10573.
Alternatively, you may transmit any response by e-mail to me at Gary.Ross(@ Xyleminc.com.
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If you have any questions with respect to the foregoing, please contact me at (914)
323-5700. For your reference, I enclose a copy of Rule 14a-8 and Staff Legal Bulletin No.
14F.

Sincerely,

g flose
Gary Ross

Senior Counsel, Mergers & Acquisitions and
Assistant Corporate Secretary

Enclosures

cC: Claudia S. Toussaint



From: ***EISMA & OMB Memorandum M-07-16***
Sent: Friday, November 18, 2016 12:08 AM

To: Ross, Gary - Xylem

Cc: Toussaint, Claudia - Xylem

Subject: Rule 14a-8 Proposal (XYL) blb

Mr. Ross,

Please see the attached broker letter.
Sincerely,

John Chevedden

CONFIDENTIALITY NOTICE: This e-mail, including any attachments and/or linked documents, is intended
for the sole use of the intended addressee and may contain information that is privileged, confidential,
proprietary, or otherwise protected by law. Any unauthorized review, dissemination, distribution, or
copying is prohibited. If you have received this communication in error, please contact the original
sender immediately by reply email and destroy all copies of the original message and any attachments.
Please note that any views or opinions presented in this e-mail are solely those of the author and do not
necessarily represent those of Xylem Inc.



E Ameritrade

¥ YL
Post-it FaxNote 7671 [P /), 7 [ 2y
November 17, 2016 B ey Mo oS Fromss b Cheved J en
Co./Dept.” Co.
N Phone # Pherg|sMA & OMB Memorandum M-07-16%+*
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**EISMA & OMB Memorandum M-07-16***

Re: Your TD Ameritrade acctusib/ending nvemorandiiD Mrdgrieade Clearing Inc. DTC #0188
Dear John Chevedden,

Thank you for allowing me to assist you today. As you requested, this letter confirms that, as of the date
of this letter, you have continuously held no less than the below number of shares in the above
referenced account since July 1, 2015.

1. Xylem Inc (XYL) 100 shares
2. Express Scripts Holding Co (ESRX) 100 shares

If we can be of any further assistance, please let us know. Just log in to your account and go to the
Message Center to write us. You can also call Client Services at 800-669-3900. We're avaliable 24 hours
a day, seven days a week.

Sincerely,

A,
Andrew P Haag

Resource Specialist
TD Ameritrade

This information is furnished as part of a general information service and TD Ameritrade shall not be liable for any damages arising
out of any inaccuracy in the information. Because this information may differ from your TD Ameritrade monthly stahement you
should rely only on the TD Ameritrade monthly statement as the official record of your TD Ameritrade account.

Market volatility, volume, and system availability may delay account access and trade executions.
TD Ameritrade, Inc., member FINRA/SIPC (www.finra.org, www.sipc.org). TD Ameritrade is a trademark jointly owned by TD

Ameritrade IP Company, Inc. and The Toronto-Dominion Bank. © 2015 TD Ameritrade |P Company, Inc. All rights reserved. Used
with permission.

200 South 108" Ave, .
Omaha. NE 68154 www.tdamer itrade.com
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***EISMA & OMB Memorandum M-07-16%**

Ms. Claudia S. Toussaint
Corporate Secretary
Xylem Inc. (XYL) KEUIS TN

1 International Drive
Rye Brook, NY 10573
PH: 914-323-5700
PH: 914-323-5704
FX: 914-323-5800
FX: 914-323-5941

Dear Ms. Toussaint,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This Rule 14a-8 proposal is intended as a low-cost method to improve compnay
performance. This proposal is for the next annual shareholder meeting. Rule 14a-8 requirements
will be met including the continuous ownership of the required stock value until after the date of
the respective shareholder meeting and presentation of the proposal at the annual meeting. This
submitted format, with the shareholder-supplied emphasis, is intended to be used for definitive
proxy publication.

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company. Please acknowledge receipt of this proposal by
email to _*FISMA & OMB Memorandum M-07-16%+

Sincerely,

/ Mf—"" W 7/ e / <
ﬁhn Chevedden Date 7

cc: Elena Centeio <Elena.Centeio@Xyleminc.com>
Assistant Corporate Secretary
Gary Ross <Gary.Ross@Xyleminc.com>




[XYL — Rule 14a-8 Proposal, November 9, 2016]
[November 24, 2016 Revision]
[This line and any line above it is not for publication.]
Proposal [4] - Shareholder Proxy Access Reform
Shareholders request that our board of directors take each step necessary to enable at least 50
shareholders to aggregate their shares to equal 3% of our stock owned continuously for 3-years
in order to make use of shareholder proxy access.

Even if the 20 largest public pension funds were able to aggregate their shares, they would not
meet the 3% criteria for a continuous 3-years at most companies examined by the Council of
Institutional Investors. Additionally many of the largest investors of major companies are
routinely passive investors who would be unlikely to be part of the proxy access shareholder
aggregation process.

Under this proposal it is unlikely that the number of shareholders who participate in the
aggregation process would reach an unwieldy number due to the rigorous rules our management
adopted for a shareholder to qualify as one of the aggregation participants. Plus it is easy for our
management to screen aggregating shareholders because management simply needs to find one
item lacking from a list of typical proxy access requirements.
Please vote to enhance shareholder value:
Shareholder Proxy Access Reform — Proposal [4]
[The above line is for publication. ]



John Chevedden, SEISMA & OMB Memorandumm M-07-16+ sponsors this
proposal.

Notes:

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:

- the company objects to factual assertions because they are not supported,;

» the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered;

+ the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or

+ the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).
The stock supporting this proposal will be held until after the annual meeting and the proposal

will be presented at the annual meeting. Please acknowledge this proposal promptly by email
***EISMA & OMB Memorandum M-07-16***



GIBSON DUNN

EXHIBIT B



Exhibit 3.1

THIRD AMENDED AND RESTATED
BY-LAWS
OF
XYLEM INC.

1. SHAREHOLDERS.

1.1. Place of Shareholders’ Meetings. All meetings of the shareholders of Xylem Inc. (the “Corporation”) shall be held at such place or places, within
or outside the state of Indiana, as may be fixed by the Corporation’s Board of Directors (the “Board”, and each member thereofa “Director”) from time to time
or as shall be specified in the respective notices thereof.

1.2. Day and Time of Annual Meetings of Shareholders. An annual meeting of shareholders shall be held at such place (within or outside the state of
Indiana), date and hour as shall be determined by the Board and designated in the notice thereof. Failure to hold an annual meeting of shareholders at such
designated time shall not affect otherwise valid corporate acts or work a forfeiture or dissolution of the Corporation.

1.3. Purposes of Annual Meetings. (a) At each annual meeting, the shareholders shall elect the members of the Board for the succeeding term. At any
such annual meeting any business properly brought before the meeting may be transacted. To be properly brought before an annual meeting, business,
including nominations of persons for election as Directors, must be (i) specified in the notice of the meeting (or any supplement thereto) given by or at the
direction of the Board; (ii) otherwise properly brought before the meeting by or at the direction of the Board; (iii) with respect to business of the type
contemplated by this Section 1.3 or Section 2.2 of these By-laws, properly brought before the meeting by a shareholder who (A) was a shareholder of record at
the time of giving the notice provided for in this Section 1.3 or Section 2.2 of these By-laws, as applicable, (B) is entitled to vote at the meeting, and
(C) complied with the procedures set forth in this Section 1.3 or Section 2.2 of these By-laws, as applicable; or (iv) with respect to a Shareholder Nominee (as
defined in Section 2.12 of these By-laws), properly brought before the meeting by an Eligible Shareholder (as defined in Section 2.12 of these By-laws)
whose Shareholder Nominee is included in the Corporation’s proxy materials for the relevant annual meeting. For the avoidance of doubt, the foregoing
clauses (iii) and (iv) shall be the exclusive means for a shareholder to make Director nominations, and the foregoing clause (iii) shall be the exclusive means
for a shareholder to propose other business (other than a proposal included in the Corporation’s proxy materials pursuant to and in compliance with Rule
14a-8 under the Securities Exchange Act of 1934, as amended (the “Exchange Act”)) at an annual meeting of shareholders.

(b) For business other than nominations of persons for election as Directors to be properly brought before an annual meeting by a shareholder, the
shareholder must have given written notice thereof, either by personal delivery or by United States mail, postage prepaid, to the Secretary, received at the
principal executive offices of the Corporation, by the Close of Business (as defined below) on the date that is not less than 90 calendar days nor more than
120 calendar days prior to the anniversary date of the Corporation’s proxy statement released to shareholders in connection with the previous year’s annual
meeting; provided, however, that in the event that no annual meeting was held in the previous year or the date of the annual meeting was changed by more
than 30 calendar days from the anniversary date of the previous year’s annual meeting, notice by the sharecholder must be so received by the Close of
Business on the date that is (i) not earlier than 120 calendar days prior to such annual meeting and (ii) not later than 90 calendar days prior to such annual
meeting or 10 calendar days following the date on which Public Announcement (as defined below) of the date of the meeting is first made by the
Corporation, whichever is later. In no event shall an adjournment or postponement of a meeting commence a new time period, or extend any time period, for
the giving of written notice. Any such notice shall set forth as to each matter the shareholder proposes to bring before the annual meeting (i) a brief
description of the business desired to be brought before the meeting, the reasons for conducting such business at the



meeting, and the text of any resolutions proposed for consideration; (ii) the name and address of the shareholder proposing such business and the beneficial
owner (within the meaning of Section 13(d) of the Exchange Act), if any, on whose behalfthe proposal is made; (iii) a representation that the shareholder is a
holder of record of stock of the Corporation entitled to vote at such meeting and that the shareholder (or a Qualified Representative (as defined below))
intends to appear in person or by proxy at the meeting to propose such business; (iv) any material interest of the shareholder, and the beneficial owner, if any,
on whose behalfthe proposal is made, in such business; (v) if the shareholder or beneficial owner, if any, intends or is part of a group that intends to

(x) deliver a proxy statement and/or form of proxy to holders of at least the percentage of the Corporation’s outstanding capital stock required to approve or
adopt the proposal or (y) otherwise solicit (within the meaning of Rule 14a-1(1) under the Exchange Act) proxies or votes in support of such shareholder’s
proposal, a representation to that effect, and the name of each participant (as defined in Item 4 of Schedule 14A under the Exchange Act) in such solicitation;
(vi) the class or series and number of shares of stock of the Corporation which are owned of record by such shareholder and such beneficial owner as of the
date of the notice; (vii) any other information relating to such shareholder and beneficial owner, if any, required to be disclosed in a proxy statement or other
filings required to be made in connection with solicitations of proxies for the proposal, pursuant to and in accordance with Section 14(a) of the Exchange Act
and the rules and regulations promulgated thereunder; (viii) a description of any agreement, arrangement or understanding with respect to the proposal and/or
the voting of shares of any class or series of stock of the Corporation between or among the shareholder giving the notice, the beneficial owner, if any, on
whose behalfthe proposal is made, any of their respective Affiliates or Associates (as defined below), including, for the avoidance of doubt, if such
shareholder or beneficial owner is an entity, each director, executive, managing member or any other “control” person of such entity, and/or any others acting
in concert with any of the foregoing (collectively, for purposes of this Section 1.3, “Proponent Persons”) and any other person, including without limitation
any agreements that would be required to be disclosed pursuant to Item 5 or Item 6 of Schedule 13D under the Exchange Act (regardless of whether the
requirement to file a Schedule 13D is applicable); (ix) a description of any agreement, arrangement or understanding (including without limitation any swap
or other derivative or short position, profits interest, hedging transaction, borrowed or loaned shares, any contract to purchase or sell, any option, right or
warrant to purchase or sell, or other instrument) to which any Proponent Person is a party, the intent or effect of which may be (x) to transfer to or from any
Proponent Person, in whole or in part, any of the economic consequences of ownership of any security of the Corporation, (y) to maintain, increase or
decrease the voting power of any Proponent Per