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DIVISION OF
CORPORATION FINANCE

December 31, 2014

Erik T. Hoover
E. I. du Pont de Nemours and Company
erik.t.hoover@dupont.com

Re:  E.IL du Pont de Nemours and Company
Incoming letter dated December 11, 2014

Dear Mr. Hoover:

This is in response to your letter dated December 11, 2014 concerning the
shareholder proposal submitted to DuPont by the International Brotherhood of DuPont
Workers. Copies of all of the correspondence on which this response is based will be
made available on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-
8.shtml. For your reference, a brief discussion of the Division’s informal procedures
regarding shareholder proposals is also available at the same website address.

Sincerely,

Matt S. McNair
Special Counsel

Enclosure
cc: Jim Flickinger

International Brotherhood of DuPont Workers
ibdw.jim@comcast.net



December 31, 2014

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  E.IL du Pont de Nemours and Company
Incoming letter dated December 11, 2014

The proposal relates to forming a committee.

There appears to be some basis for your view that DuPont may exclude the
proposal under rule 14a-8(f). We note that the proponent appears not to have responded
to DuPont’s request for documentary support indicating that the proponent has satisfied
the minimum ownership requirement for the one-year period required by rule 14a-8(b).
Accordingly, we will not recommend enforcement action to the Commission if DuPont
omits the proposal from its proxy materials in reliance on rules 14a-8(b) and 14a-8(f).

Sincerely,

Evan S. Jacobson
Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matter under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these
no-action letters do not and cannot adjudicate the merits of a company’s position with respect to
the proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



Erik T. Hoover

Corporate Secretary & Corporate Counsel
E. I. du Pont de Nemours and Company
DuPont Legal

1007 Market Street, D9058

Wilmingten, DE 19898

Tel. (302) 774-0205

Fax (302) 774-4031

E-mail: Erik.T.Hoover@dupont.com

December 11, 2014

VYIA E-MAIL (shareholderpreposals@sec.gov)

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: E. L DUPONT DE NEMOURS AND COMPANY
PROXY STATEMENT — 2015 ANNUAL MEETING OF STOCKHOLDERS
OMISSION OF PROPOSAL BY THE INTERNATIONAL
BROTHERHOOD OF DUPONT WORKERS

Ladies and Gentlemen:

I am writing on behalf of E. 1. du Pont de Nemours and Company, a Delaware
corporation (“DuPont™), pursuant to Rule 14a-8(j) under the Securities Exchange Act of
1934, as amended (the “Act™), to respectfully request that the Staff of the Division of
Corporate Finance (the “Staff”) of the Securities and Exchange Commission (the
“Commission”) concur with DuPont’s view that, for the reasons stated below, the
shareholder proposal (the “Proposal”) submitted by The International Brotherhood of
DuPont Workers (the “Proponent™) may properly be omitted from DuPont’s proxy
materials to be distributed by DuPont in connection with its 2015 Annual Meeting of
Stockholders (the “Proxy™).

This request is being submitted via electronic mail in accordance with Staff Legal
Bulletin 14D (Nov, 7, 2008). Pursuant to Rule 14a-8(j), DuPont has: (1) sent a copy of
this letter {o the Proponent as notice of DuPont’s intent to omit the Proposal from the
Proxy and (1) submitted this letter to the Commission not less than eighty (80) days
before the Company intends to file its definitive proxy statement. Rule 14a-8(k) provides
that proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the Staff. Accordingly, we are taking
this opportunity to remind the Proponent that if the Proponent elects to submit additional
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correspondence to the Commission or the Staff with respect to the Proposal, a copy of
that correspondence should be furnished concurrently to the undersigned.

THE PROPOSAL

The Proposal states:

RESOLVED: That the stockholders of E.I. DuPont De Nemours & Company,
assembled in annual meeting and by proxy, hereby request that the Board of
Directors consider the following nonbinding proposal: That it create a committee,
with members drawn from the employee work force of DuPont, the union
leadership of DuPont, the management of DuPont, and any necessary independent
consultants, to report to the Board of Directors regarding:

(1) The impact to communities as a result of DuPont’s action in laying off mass
numbers of employees, selling its plants to other employers, and closing its
plants.

(2) Alternatives that can be developed to help mitigate the impact of such actions
in the future.

A copy of the Proposal is attached hereto as Exhibit A,

BASES FOR EXCLUSION

DuPont respectfully requests that the Staff concur with its view that the Company
may exclude the Proposal from the Proxy because the Proponent has not provided the
proof of ownership required to be eligible to submit such Proposal for inclusion in the
Proxy.

Background

On November 11, 2014 (with a postmarked date of November 4, 2014), DuPont
received the Proposal by letter dated November 3, 2014, The letter did not include-
evidence of ownership and stated “[e]vidence of such ownership will be provided if
requested.”

On November 18, 2014, within fourteen (14) days of receiving the Proposal,
DuPont sent an e-mail and letter to the Proponent (the “Deficiency Notice™) notifying the
Proponent that it had failed to include with the Proposal the required proof of beneficial
ownership of DuPont Common Stock and that the sharcholder Proposal exceeded 500
words, as required under Rules 14a-8(b) and (£)(1). The Deficiency Notice (attached
hereto as Exhibit B) requested that: (i) the Proponent provide evidence of the required
ownership in DuPont Common Stock; and (ii) that the Proposal not exceed 500 words.
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The Deficiency Notice also indicated that the Proponent’s response was required
within fourteen (14) calendar days from the date the Proponent received the Deficiency
Notice. Enclosed with the Deficiency Notice and specifically brought to the attention of
the Proponent was a copy of Rule 14a-8 and Staff Legal Bulletins 14F and 14G.

As of December 11, 2014, the Proponent has not responded to our Deficiency
Notice (the Proponent was required to respond by December 2, 2014, which is fourteen

(14) calendar days from the date of our Deficiency Notice).

The Proposal is Excludable Under Rules 14a-8(b} and 14a-8(f)(1)

DuPont respectfully requests the Staff concur with its view that DuPont may
exclude the Proposal from the Proxy because the Proponent has not provided the proof of
ownership required to be eligible to submit such Proposal for inclusion in the Proxy. The
Proponent failed to provide proof of ownership demonstrating that the Proponent held the
requisite shares for at least one year.

Rule 14a-8(b) provides that “[i|n order to be eligible to submit a proposal, you
must have continuously held at least $2,000 in market value, or 1%, of the company's
securities entitled to be voted on the proposal at the meeting for at least one year by the
date you submit the proposal. You must continue to hold those securities through the date
of the meeting.”

There are several ways to establish requisite ownership under Rule 14a-8(b) (see
Staff Legal Bulletin 14 (July 13,2001) (“SLB 14”)). If the Proponent is a registered
shareholder, the Company can verify the sharcholder's eligibility independently (see Rule
14a-8(b)(2) and SLB 14). DuPont reviewed its records and determined that the Proponent
was not a registered sharcholder. If the shareholder is not a registered shareholder, the
shareholder has the burden of proving its eligibility, which must be accomplished in one
of two ways:

° A shareholder can submit a wriften statement from the record holder of the
securities verifying that the shareholder has owned the securities
continuously for one year as of the time the shareholder submits the
proposal; or

© A shareholder who has filed a Schedule 13D, Schedule 13G, Form 4 or
Form 5 reflecting ownership of the securities as of or before the date on
which the one-year eligibility period begins may submit copies of these
forms and any subsequent amendments reporting a change in ownership
level, along with a written statement that the shareholder has owned the
required number of securities continuousty for one year as of the time the
sharcholder submits the proposal (see Rule 14a-8(b)(2) and SLB 14). (the
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Proponent has never filed a Schedule 13D, Schedule 13G, Form 4 or Form
5).

The Proponent has failed to deliver evidence that the Proponent has owned shares
of DuPont stock continuously for one year as of the time the Proponent submitted the

Proposal.

For the foregoing reasons, DuPont respectfully requests the Staff concur with its
view that DuPont may exclude the Proposal from the Proxy because the Proponent has
not provided the proof of ownership required to be eligible to submit such Proposal for
inclusion in the Proxy.

If you have any questions or require additional information, please contact me at
(302) 774-0205 or my colleague, Robert Hahm, at (302) 774-0464.

Very Truly Yours,
{/"'» P -

Sy L 3

Erik T. Hoover
Corporate Secretary

cc: Jim Flickinger, President
International Brotherhood of
DuPont Workers

***EISMA & OMB Memorandum M-07-16***

Ibdw.jim@comcast.net




EXHIBIT A




STOCKHOLDER PROPOSAL ON MASS LAYOFFS,
PLANT CLOSURES AND OUTRIGHT PLANT SALES

The International Brotherhood of BuPont Workers, P.O. Box 10, Waynesboro, VA,
22980, owner of 60 shares of DuPont Common Stock, has given notice that it will introduce the
following resolution and statement in S%onrt thereof.

Resolved: That the stockholders of E.I. DuPont De Nemours & Company, assembled in
annual meeting and by proxy, hereby request that the Board of Directors consider the following
nonbinding proposal: That it create a committee, with members drawn from the employee work
force of DuPont, the union leadership of DuPont, the management of DuPont, and any necessary
independent consultants, to report to the Board of Directors regarding:

(1) The impact to communities as a result of DuPont’s action in laying off mass numbers of
employees, selling its plants to other employers, and closing its plants.

(2) Alternatives that can be developed to help mitigate the impact of such actions in the future.
Stockholders’ Statement

In just the last 3 years, DuPont has closed, sold or sharply reduced the size of a great
number of its plants across the United States.

These actions include — but are in no way limited to - the recent sale of its factory in
Louisville, Kentucky and its factory in Nashville, Tennessee. Just over a year ago, over 200
employees from the Richmond, Virginia plant were laid off, replaced with low wage contract

employees.

Many thousands of other workers have been or will be impact"éd by the spin off of the
performance chemicals unit, resulting in many layoffs, plant sales or outright closures of plants.

Employees who lose their jobs as a result of these actions typicaily have upward of 30
years of service with with DuPont. The amount of their pension is- drastically reduced with the
termination of their employment from DuPont, even if they are hired by the company that

purchases the factory.

Also, as a result of recently enacted chan ges by DuPont, the cost of retiree health
insurance has skyrocketed, and is far more than it is for employees.

As far a§%ecuring other employment, that is next to impossible for someone over 50-
years of age who has worked in a factory all his life.

This combination of job loss, pension reduction and health insurance cost increase can be
devastating not just to the former empioyee, but fo the community in which he resides, shops in
and pays taxes.

Thete are other, equally substantial costs for the community in which the plants are
located. Where DuPont has closed its plants, there often are envirommental issues that make it
difficult for the site to be put to any real productive use. The buildings simply remain (with the




DuPont logo removed, of course), undergoing gradual deterioration. Think about it — would you
like to live or run a business near a vacated DuPont factory? Would asyone?

For this reason, it is important that attention be paid to the impact of these actions on the
communities in which the plants are located and how best to mitigate their impact. This is -
particularly true given the close relationship between DuPont and the communities where it has
been operating for upward of 50 or more years.

If you AGRFEE, please mark your proxy FOR this resolution.




EXHIBIT B




Deborah L. Daisley
Govepnance Assoclate & Assistant Secrelary
PuPont Legat
' 1007 Market Street, D9058--1
DuPont Legal Wilmington, DE 19898
Telephong; 302-774-7736
Facskmile; 302-774-4031

November 18, 2014

Jim Flickinger, President
International Brotherhood of DuPont Worlers

***EISMA & OMB Memorandum M-07-16***

Dear Mt Flickinger:

This is to confizm that, on November 11, 2014, DuPont received your letter postmarked
- November 4, 2014, requesting that the Company include in the proxy materials for its 2015
Annual Meeting a proposal relating fo DuPont employees and assets.

Under Rule 14(a)-8(b) of the Securities Exchange Act of 1934 (“Act™), to be eligible to
submit a shareholder proposal, the proponent must have continuously held at least $2,000 in
matket value, ot 1%, of the company’s securities entitled to be voted on the proposal at the
shareholder meeting for at least one year as of the date the proposal is submifted. The proponent
must also continue to hold the required amount of securities through the date of the meeting.

Our records indicate that IBD'W is not a registered shareholder. As such, it must prove its
eligibility by submitting either:

o awriltten staterment from the "record” holder of its securities (usually a broker
or bank) verifying that, at the time the Proponent submitted the proposal,
November 4, 2014, it continyously held the securities fqr at least one year; or

o acopy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4, Form 5, or
amendments to those documents or updated forms, reflecting its ownership of
shares as of or before the date on which the one-year eligibility petiod begins
and its written statement that it continuously held the required sumber of
shares for the one-year period as of the date of the statement,

E. 1 du Pont de Nemours and Company




As provided in Staff Legal Bulletin 14F, if the broker ot bank through which the
Proponent holds its shares is not a participant in the Depository Trust Company (“DTC
participant™), it will need to obtain proof of owneiship from the DTC participant through which
the securities are held. The Proponent should be able to find out who this DTC participant is by
asking its broker or bank. Ifthe DTC participant knows the Proponent’s broker or bank’s
holdings, but does not know the Proponent’s holdings, the Proponent could satisfy Rule 14a-8(b)
by obtaining and submitting two proof of ownership statements verifying that, at the time the
proposal was submitted, the required amount of securities were continuously held for at least one
vear — one from its broker or bank confirming its ownership, and the other fiom the DTC
participant confirming its broler or bank’s ownerghip.

Additionally, under Rule 14{a)-8(d) of the Act, sharcholder proposals may not exceed
500 words. Your sybmitted proposal does not comply.

For your convenience, a copy of Rule 14(a)-8 of the Act and Staff Legal Bulletin 14F are
enclosed. You must transmit to us your response to this notice of defect within 14 calendar days

of receiving it.

Enclosures

co: Erik T. Hoover, Corporate Secretary

E. L. du Pont de Nemours and Company




Ruls. 14a-8 Regulations 144, 140, and 14N (Proxy Rules) 5728

Rule 1du-8.  Sharcholder Proposals®

‘This section addvésses whest a comppy mifst jnclude a shareholder's proposal in its proxy
stafertent and fdentify the proposal in ifs form of proxy when the company holds an sonual or
spegial mcating of shaveliolders, Ta suminary, In order to have yonr sharcholder proposal included
oft & compang's proxy card, and included afong with any supporiing statement In its proy state-
ment, you mnust #e cligible and folfow coftain procedures. Under a few specific c!mums{ances, the
oompiny s perndiied to exclhide your proposal, but only after subiniifing Its reusons fo the
Commission. We structured his section in a question-and-answer format so that it is easler fo
vitderstand. The references fo “you” aw {o g sharcholder seeking to submii the praposal,

{n)} Quesifon Tt Yhat is a proposal?

A shassholder praposal is yobt recommentation or requizerent that the company midfor hs board
of directors take actlon, which you Infend fo present ata meetiug of the company’s shareliolders. Your
proposal should stato as dlearly &= possible e course of action that you believs the company shonid
Tollow, If your proposat is placed on flie compaty’s proxy card, the coinpany must also provide In the
form of proxy moens for shaveholders to speokly by hoxes a cholee betwean approval or disapproval, or
absientlon, Unless otherwise Indioated, the sord “proposal” as used in this section refors both to your
proposal, and to your carrespond[ng statement in support of your proposal (f azy). .

(b Qurestion 2¢ Wie ia eligible fo subintt a proposal, and kow do I dempnstrate fo the
company that 1 am ellgibin?

(1) I otder to be efigible to submit a pmposa!, you must have continwously held af least
$2,600i i market value, or 19, of the compuny’s securities entitled to be voted o tho proposal at
the mesting for at least one year by the date you submit the proposal, You must continus to hiold
those securities through the date of the meeting.

{21 you a tho registered halder of your sccunttes, which means that your name appeats I
the gompany's Jecords as a shareholder, the company can verify your sligibility on s own,
although you will still heve 1o provide the company with a wiltien siatemen( that you intend to
continue to hdld the securties duwongh the date of the meeting of shareholdors. However, if liko
mnny shareholders you ato ngf & reglstered holder, the coipany Iikoly docs ot Enow that you are &
shareholder, ox how many shares you own, In this case, at the fime you submsii your proposnl, yout
must prove your sliglbliity to the company in oue of two ways:

1) The fixst way ds to subroli to the company a written statement from the “record” holder of
your secarities {usvaliy a broker or bank) verifying that, of the fime you sahmitfed your proposl,
your confinousty held the securities for at Ieast one year, You st also Inelude your own wiltten
atatesent that yon intend $o contisne io hold the securitles thmugh the dafe of the tueeling of

Sharcholders; or

(i} The second way to prove ownership appfes only If you have Bled a Schedule 13D,
Schedule 13G, Foun 3, Fomt 4 audfor Form 5, or amendments to those doouments or updated
forms, reflecting your ownersiup of the shates as of or before the date on which fhe one-year

*Hffectlve September 20, 2011, Rule Ida-8 was amended by covising pampeaph (I(8) ns put of the
amendrents facifitating sharohelder divcefor norminntions, See SHC Release Nog, 33.925%; 34-6534%; IC-°
25788; Seplember 15, 2011, See alse SEC Release Wos, 33-0186; 34.62764; 1020384 {Auy, 25, 2010); SEC
Relense Nos. 33-D149; 34.63031; 1029458 (O, 4, 2010y SBC Relessts Nos- 33-9131; 34 63109 TC20462

(Cet, 14, 20103,
Bifective Apiil 4, 2011, Rule 14a-8 was emended by addiug Nofe fo Pavagraphs (D{10) sz part of rule

amendments implcmr;uﬂng o provisions of the Dodd!Prank Act relating to shareholder approval of exeoutive
compensation and golden parachute compensatlon arangements, See SHC Relense Nos. 33-9178; 34-63768;
Tnrmaxy 235, 201X Complivize Datet April 4, 2011, For other complianee dnice relnted to this itlease, seo SEC

Release No, 33-9178.

Bucrrpm No. 261, 18-14-11)
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eligibility perfod begins, I you have #led ona of fiese doowtnents with the SEC, you may dewm-
onstrate your elipibillly by submliting te the company:

{A) A copy of the schedute andfor form, and any subsequerit amendmenis reporting # change
in your ownership level;

(B) Your writfen statement that you conlinuously held the required numbes of shares fc.r tte
one-yenr period as of the date of the statnment; and .. o

(C) Your waitten staienent fhat you intend to contine ownership of ﬂza shares Hiough the
date of the cempany s it} OF speoial mesting:

{© Quesﬁon 31 How many praposals gy 1 snhmit?

Each shareholdor may submit no tors fhen one proposal fo a compmy for a partlenlar
shareholders’ mecﬁng‘ .

(d) Question 4 How long can my proposal bef

Tlm proposal including any accompan;rmg supgnmng staferient, may not exeesd 500 words,

{e) Question 5 What 15 the deadiine for submiiﬁng a proposal?

(1) If you are submitting yaar propasal for he company's annual meeting, yow can in most
cases find the deadlne ln Yast yearls proxy statoment. Howavey, if the company.did not hold an
annual meeﬁng Tnst year, o bas changed the date of iis mesting for ths your more than 30 days
from Iast year's meeting, you can usnally find the desdling in one of the cﬂmpany s (uatiedy
repoits o Form 10-Q (§249.308r of this*chapter), or in sharelolder reforts of Hvestment com-
panies under § 270,308-1 of this clapter of the Tnvestnient Compahy Ast of 1940, In oxifer to avold
controversy, shareholders shottld subsmit their proposels by means, includmg electronio means, that

pormit {hem ta prove the date of delivery, .

(2} The derdlink is calovlated in the following mannei If the propdsal ls submitied for n
regulatly scheduled amiual meeding. The proposal must be receivad ot the compaiuy & prineipal
executive offices nof less fhiaa 120 calendar'days before the'date of the COHIDARY"S JroXY statoment
xefensed to shareholders in somnection with the previens year's anmugl meeting, Howgver, if the
company did not hold an annuel meeting the previous year, or ¥ fhe dale of fhis year's anpual
meeting has been changed by more thm 30 days From the date of the previous Yoar's ineeting, then
the deadling isa :casonabla tme bofore:the company beglns fo pdat and send fis proxy matexlals,

(%) 3F you are submmmg your proposa! foy a mesting of sharcholdors other than a xegularly
seheduled ammual meeting, the deadlme is axeasonable thue bofore the compauy h-gins to print and

send Its proxy matesials,

(5 Question 61 ‘What i 1 fafl fo follow o of e eligibility ox proeedural reqzﬂremenfs
expinined in answers fo Quesﬂons i through 4 of this Rle 1d4a-B7

(1} The company inay exclnde your propcsal but oniy after it has ottled you of the pmhle.m,
and you have failed adequalely to comect it. Wftfuu } oplendat dnys of recedving your proposal, the
company must nottfy you In writing of eny procedurai or ellgibility deficioncles, as well as of the
time frame for your response. Your mspense must be postmarked, or amitied alecironically, no
lTater than 14 days from the date yon recelved fhe company’s noflfication, ‘A company need not
provide you such notles of g daﬂoiencydf the defielsnoy cantiot be remedied, such ag If you fail to
submit & proposal By {he company’s propeily deterntined dendiine. Jf the cosapany infends o
exclude the proposal, if will Inter ave to make a submisslon nirdes Rule 14p-8 and provide you wiih
a eapy uidef Question 10 below, Rule 1a- 8{])

{23 ¢ you fall fn, your promise to Tuwold the required number of secwritles throngh the dato of the
meetlig of shrrcholders, then the company Wil be peimitied (o exclude all of yoir ploposals from
s proxy materials for any meeting held In the following twor calendar yoars,

(BurrrTm No. 261, 1844-11)
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{g} Question 7: Who has the buvden of persuading the Cmmnh‘;mn or He staff that my
proposs] can be pxcluded?

Bxcepl ny ofierivlse noted, he burden i on he ecompany to demonstrato tha It is cnntlcd 1o
excfude a proposal. ;

() Question 8: Must T appear pexsonally al the shareholders’ wmosting to presant the
proposal?

{1} Eithor you, or your representative who Is qualified nnder state faw to present the proposal
on yotx behalf, must attend the meetfng to present the pmposal Whether you attend fhe meeting
yalgsell or send a qualified mepresentative to the mesting n your place, yon shiould make sure that
you, or yonr teproseniatlys, follow the proier state Inw procedsres Tor atteriding the mauﬁng mdfor
presenting your proposad,

(2) If the company kolds its sharcholder meeting in whofe or in part via elecfronic media, and
tlie coapany permils you or your representative lo present your proposal via such media, then you
may appear through electronic medis rather than trave]!ng to the meekng to appear in person,

{3) Xt you or your qualified rcprcsenfative Tl to appe'u‘ and pragent the proposal, without good
canse, the company will be permitted to exclude sl of your proposals frora iis proxy mntetials For
any mestings held in the following two elendar yewss.

{) Question 2 X have conplicd with the procedoval ragiirements, on what other bases
may a company vely to excluds niy proposml?

(1) Ymproper Under State-Law; ¥ the proposal-ds not n proper swbject for action by share-
holdexs under the Inws of the jurdsdiclion of the company’s organization;

Note fa Paragraph (§(1): Depending on the suhject matier, sone proposals are not conskdered
proper tder staby Fawif they would be binding on the company i€ approved by sharshaldess, Inovr
expertence, most proposals that are cast as recommuendations or requests that fhe board of direstors
take spedified action are praper ander state law. Accordingly, we will assuras that n proposal
draftod as & recommendation or suggestion is proper unless the compnny demonsirates olierveise,
() Vieletion of Law: 1E the propnsal wounld, If jmplentented, cause the compary to violate any

state, fedsral, or fmmgu Inw io whch itis su&fcct

Note fo Paragragh (i}(zﬁ We will not apply this basis for exelusion to penmit exclusion of
a proposal on prounds that i would viclate forelgn law if compliance with the forelgn Javy
would vesult In's violation of any state or fedexal law,

)} Violution of Proxy Reles: Y§ the proposal or supporting statement s contraxy (o any of e
Contmisslon’s proxy rules, inclading Rule 14a-0, which probibits m&tenaﬂy false or misleading
statemments it proxy soliciting materials;

(4) Personal Grievance; Spsoial Liferest: ¥ the pro,{iosa] relates {o (he redress of & personal

olafm or gefevanoe agalist the company or any other person, or if 1t Is desipnied to resultin 4 benefit
1o you, or fo further @ personal Inforest, which fs not shared by the other shereholders at large;

(5) Refevarrce: If the proposal relates to opexations which accomnt for less then 5 percent of the
company’s fotal assels at the end of its most recent fisoal yeay, and for lass fan 5 percent of ite net
earmlngs and gross sales for s most xccant fiscal year, and js nat otherwise szgmﬂcantly related fo

the company’s businass}

(6) Absance of Powerfdufhorliy; it the company would laek fhe power or autiioniy fo im-
plement the proposal;

(7) Mynagement Fumottons: ¥ the proposal deals with a matter relathlg to e company’s
otdinary business operations; i

(BorueTm No. 261, 10.14-11)
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*(8) Dirgetor Eleorlons: I the proposal:

(i} Would disqualify & nominee who is standing for election;

() Would rentove o direoter from office before s or hier icom explred;

(it Questions the competence, business judgment, or chnractar of one or J‘[lOEB neminges or
direciors; t

(iv) Seeks to fnolnde a speoifio individuat in the compmyy's proxy materfals for lection fo the
hoard of directors; or

() Olherwlse could affest the outcame of the upcoming elecilon of direclors,

() Confflets with Company’s Propesalt B the proposal direotly confiicts with one of the
company’s own proposals fo be submitted (o shoveholders af the srume mesting;

Nota to Baragraph ({9} A company’s submission to the Commisson under this Rule
14a-8 should specity the points of conflict with the company’s proposal,

{10} Substnuntially Tuplemenied: X the company has already substantially implemented the
proposal;

*Note fo Paragraph (I{10): A company may exclude a shareholder proposat that would
provide an advisory vete or seek Iuture advisory voles to approve the compensation of
executlves as disefosed puranent fo ltem 402 of Regulation S (§ 229,402 of this chepled) ox
any suceessor fo Ifem 402 (a “say-on-gay vote”) or thit refates fo the frequency of say-on-pay
votes, provided that In the most recent shareholder vots xequlzed by § 2401402 1(b} of thig
chapter ¢ single year (e, one, two, or three yoars) received approval of n mgjority of votes
cast on the maiter pad fhe company has adopted a policy on {he frequency 9 of say-on-pay voles
that 35 consistent with the cholce of the mafority of voles east it the most recent shureholder
vole required by § 240.14a-21(b) of thiz chaptex
(11} Duplicetiom If the proposst substantially duplicates another proposal proviously sub-

mifted 1o tle company by ancther propenent that will be included in the company’s proxy maferiats
for the sams meeting;

(12) Resubmisstons: 1 the proposal deals with substantladly the same gubject maﬁsr L
anolher progosal or proposais that has or have been previously fncluded in the company’s proxy
materials within the preceding 5 calendar years, s comprny may exclude it from its proxy
matorials for any meerlng hold within 3 ealendar yenes of the last ime it was taciuded i fhe
proposal received:

(1) Less than 3% of the vote if propesed once within the preceding 5 ealendar years;

(ii) Less than 6% of the voto on Its last subimisston to shmholders i proposed twice previously
within the preceding 5 calonda yents; or

“Pifeclive Septemtbor 20, 2011, Rulo 142-8 was amendéd by sevisltg preagraph (M8} es part of the
atmendments faciiltafing shareholder director nombngilons, Ses SEC Release Nos, 33-025% 34-65343; 10-
29788; Septembar 13, 2011, Sé¢ also SHC Release Nos, 33-0136; 34-62764; 1029384 {Aug. 25, 2010); SEC
Raiease HNos, 33-9149; 34-63031; IC 29456 (Oct, 4, 201 SR Releaso Mos, 33-815%; 3d~63i09 TCu00462
{Oet, 14, 2010},

*¥ffective Apil 4, 2011, Relo 145. B war amendcd by adding Note to Paragraph (IH10) as paxt of rele
amendmants Implamenting the provisions of the' Dedd-Trank At solating fo shurcholder approval of execullye
gompensgtion and golden pamehute compsnsation arvangements, Sea SHC Roleass Nos, 33-9178; 34-63768;
Tntaary 25, 201 Compllance Bate April 4, 2011, Hox other complinnee dntes relnted to fids rc!uase, see SEC

Release Ho. 33-2178.

(Burrzm No. 261, 10-14-11)
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(it} Less then 10% of the vate on Hs fast submission to shavsholders It proposed thres times or
mpre previousty within te preceding 5 calendar years; and

(13) Specific Amount of IMykdends: W he propesal relates téspeciﬁc nmonnts of ¢ash or stock
dividends,

() Question 10; What pracedures musi tha'cmn}_mny follow IF §f Intonds to exciude my
Meposal? L .

(1) Xf the company ntends to exclude a proposal from Hs proxy materlals, it must file His reasons
with the Commisslon no later than 80 cafendar days hefore it files iis definttive proxy stafement and
form of proxy with the Commission. The company st sinniltnueousty provide you with a copy of jis

submission, The Commission staff may peruit the company to make fs submission Inter than 80 days
hefore the corpany files Hs definltive proxy stalement and fonm of proxy, If the company deroonsirales

good cause for missing ﬂ:s deadlins
(2) The compasy m{zst Hla skx paper coples of the follow[ng

(1} The progosal; '

(1) An explanation of why- ihe company befieves that # may exclude the propesal, which
should, H possible, vefer fo the most xecent apphcable anthority, such as prior Division Istters issyed
wnder the ruls; and .

{if) A supporting opluton of connsel when suelh rensons are based on matlers of state or
forsign law,

i3] Questlon 11: May T sulnnit my ovwn statenent to the Commission 1cspnndmg fo the
compam;’s arpomenfs?

Ves, you may submii & response, but it iz not required. You should ty to submit any response
to us, With & copy (0 the company, a8 soon #s possible after the comypruy makes Ry submission, This
way, the Commitssion stafl wiil have time to gonsider fully yonr submission bafore it fssues its
:esponss. You should submit six paper copies of your zesponse.

) Question 12t 1€ tha company dnehrdes my shareholdor proposal in ifs proxy materials,
viltat information about me mast 1¢ Inelude along with the prepogal itself?

{1 The sompany's proxy stitement nwst inalude your nams and addrass, as woll as tha

number of the company’s vollng seoutitles that you hold, However, Instead of providiag that
informaiton, the comprny may nstead fnclnde o statentent that it wll provide the Information fo

shasehiolders prompily yport receivmg an oral or wilten requesi,
(@) The compiny is not rcspuns;blc for the contents of your proposal of supporting statement,

(n) Question 13’ What ean { do if the eompamy fnelndes in ils proxy sfatemant veasons
wihy It belleves shurvehiolders shonld not vote In favor of my proposal, i T (T}saglee with some
of Iis statemonfs?

{1} The company may elect 1o inoluds In 1is proxy statement reasons why it belleves shareholdors
should vote agalnst your proposal. The compnny is alfowed to make argnments reflecting its own poing
of vhew, Just a8 YOU may express yonr own polnt vaxew I your proposal’s supporting slatement.

(%) However, i you believe that the company’s Qpp@sﬁ[pn 1o youi proposal contaius Mmaledatly
Tlse or misleading statemtents Hiat muy violate our anti-fimud rule, Role 14a-9, you should promply
send to the Conumission staff and the company a Jetisr expinining the roasonsg for yvour view, along
with & copy of the company’s statentents opposing your proposak To e extont possible, yeur letier
ghould Include spooifie factual information demongicating fhe Inaceuracy of the company’s olaims,
Thme pernsitting, you tny wish to iry to work odt yobr differanices with the compmy by yourself

before contacting the Commission staff,

Borneem No. 261, 10-14.41)
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(3) We requits the company to send you & copy of ifs stalements opposing your proposal
before it sends Hs proxy materlaly, so et you may hing to our atention any materially false or
misTeading statements, ander the follewing thineframes!

(1) It otir no-actlon respense sequixss that you make revisions to your proposal or supporting
statement as 4 conditfon to 1equiring the company {o Include it in its proxy waterdals, thon the
company must provide you with 2 copy of lts opposition statements no fater then § calendnr days

after the company receives & copy of your revised proposal; or

(D In all other cases, the cotmpany must provicle you with & copy of its opposition slatements
110 Jator than 30 calendar days before it Ales definitive coples of its proxy sfatement and form of

proxy Hnder Rule 14a-6.

Rude 14n-9, Talve o Misleading Sfatemants. R

(a) No soflaliailon subjes! to this regulatlon shall be made by means of any proxy stalentent,
form af proxy, nofice of meating or oller communioation, wiltten or oral, coniaining my statement
which, at the limo and in the Hght of fhe cirommstances wnder which it fx made, 8 fake or
wislending with respeet to any materdal Faof, or which omits [o siale any materal fiof necessary in
ordsy to muke the statements thereln not frlse ormisleading or necessary fo corgect any sfafement in
ay eatller commueication velth zespect {o the solicitation of a proxy far the same meeling or
subject matter which has become false or misleading,

(&) The fact that a proxy statement, form of proxy or ofher soficiting material has been filed
with or examined by the Commission &hall not ke deemed a findfug by the Commission that such
materisl Is secimte or complete or not false or misleading, or that the Commission hne passed uport
the meslts of ar approved any statement contained therein or any matter to be acted upox by seearity
holders, No represeniation coniary to the forsgoing shall be made.

**c) No siomines, nominating shateholder or nominating shamholder group, or ay member
thereof, shall canse (o be Inclnded jn a registont’s proxy materials, elther pursuant fo the Federal proxy
rufes, an applieable state or foreign Iaw provislon, or a regiskant’s governtug docunents as they refate
‘te including sharehielder nominess for director fn a registeant’s proxy matedals, fnclude In a notlee on
Schedule 14N (§ 240.14n-101), or inglutle In any other relaiedcommunlpation, any statoment which, at
the lime nind in the Tight of the clr¢umstances ander which it s made, is false or misleading with respect
to any tnalerial Faof, or which omils fo state any material fact necessary in oxdet o make the stalemenis
theredn nof Pafse or mislending or necessary 0 carect any staferrent inany earlier commuuieation with
sespect to 4 solicitation for the same meeting or subject mpttor which has become false or misleading.

Note, The following are some sxamples of what, depending wpon pariiculer faote and
chrcmsiances, may be mislending wilhin the meaning of this seeton;

*33g, Prediofions as to specifle futre madkel values,

*Hifective Ssplember 20, 2011, Rule #4a-0 was amended by ndding paragraph (6) and redesignating Notes
{a) (b}, (0), and {d)} a8 a., b., ¢, and &, respectively, as part of flie nmendments facilitating sharcholder direetor
noninations. 8ec SBC Re]ensa Nos, 33-9250; 34-65343; IC-20788: September L5, 201 L. Sse also SHC Relense
Nos, 33-8136; 34-62764; 1C-29384 (Aup, 25, 2010): SEC Release Nos, 33-514% 34-63031; XC-20456 (Oel, 4,
2040); SHC Relonss Nos, 33-9151; 34-6310%; 10-29462 (Ocl, 14, 7010),

*FEffeclive Soplember 20, 3011, Ruls [d8-9 was anwended by nddlng paragraph (6) s pari of fie ambnd-
puénits Facilitating shamholder dlrector hominatons. See SEC Relpase Nos, 33-9250; 34.65343; IC-20708;
Septomber 15, 2011, See also SBC Reloass Nos, 33-9136; 34-62764; 1029384 (Aug, 25, 2010} SHC Release
Nﬂ}s.)ﬂS—Q 149; 34-63031; 10-20456 (Ocl, 4, 2050); SEC Releasa Mo, 33-9151; 34-63169; 1029462 (Oet. 14,
2010

= hffeotlve Septoinber 20, 2011, Kule 14a-9 wis nmended by redaslanating Notes {a), (), (), and {) as
a, B, ¢, and d,, respeetively, s pan of the ameshments fagilliating shaxehalior disector nominations, Ses SHC
Rolease Nos, 33-9259; 54-65343; FC-20788¢ Septomber 15, 201}, Sco also SHC Relense Nos, 33-9136; 34-
2764 129384 (Altg. 25, 2010 SEC Reloase WNos, 33-D1494 34-6303 1; IC-20456 {Octs 4, 2010% SHC Release

Ros, 3329157; 34-63108; F-20462 {Ocl. 14, 2010),

Burriry No, 261, 10-d4-11)
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Division of Corporation Finalce
Securities and Exchange Commission

Shareholder Proposals
Staff Legal Bulletin No. 14F (CF)

Action: Publication of CF Staff Legal Bulletin

Date: October 18, 2011

Summary: This staff legal bulletin provides Information for companies and
shareholders regarding Rule 14a8-8 under the Securities Exchange Act of

1934,

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”}, This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the "Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further Information, please contact the Division’s Office of
Chief Counsel by calling (202) 55135008 or by submitting a web-based
request form at https://tts.sec.gov/egi-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This butletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin containg information regarding:

Brokers and banks that constitute “record” holders under Rufe 14a-8
(bY(2)(1} for purposes of verifying whether a heneficial owner is
eligible to submit & proposal under Rule 14a-8;

Commoit errors shareholders ¢an avoid when submitting proof of
ownership to companies;

e The submisslon of revised proposals;

Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

The Division’s new process for bransmitting Rule 14a-8 no-action
responses by emall,

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No, 14, SLB

http://www.sec.gov/interps/legal/cfslbl 4f him 11/18/2014
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No. 14A, SLB No. 148, SLB Na. 14C, SLB No, 14D and SLB No. 14F.

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8{b)(2){i) for purposes of verifying whether a
beneficial owner is eligible to submii a proposal under Rule 14a-8

1. Eligibility to sulxmit g proposal under Rule 14a~8

To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company’s,
securities entltled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hoid the required amount of
securities through the date of the meeting and must provide the company

wlith a written statement of intent to do sot

The steps that a shareholder must take to verify his or her eliglbliity to
submit a proposal depend on how the shareholder owns the securlties.
There are two types of security holders In the U.S.: registered owners and
beneficial owners.# Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the recerds malntained
by the issuer or Its transfer agent. If a shareholder Is a registered ownet,
the company can independently confirm that the sharshelder’s heldings

salisfy Rule 14a-8(b)'s eligibility requirement.

The vast majority of Investors in shares issued by U.S. companies,
however, are beneficial owners, which means that they hold thalr securities
in hook-entry form through a securlties intermedlary, such as a broker or a
bank, Beneficlal owners are sometimes referred to as “street name”
holders. Rule 14a-8(b){2}(I) provides that a beneficial owner can provide
proof of ownership to suppoit his or her eligibility to submit a propasal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank},” verifylng that, at the time the proposal was
submitted, the shareholder held the required amount of securities

continuously for at least one year,?
2. The role of the Daposiiory Trusi Company

Most [arge U.S. brokers and banks deposlt their customers’ securities with,
and hold those securities through, the Depository Trust Company ("DTC"},
a registered clearing agency aclting as a securiiles depesitory. Such brokers
and banks aré often referred to as “participants” in DTC.2 The names of
these DTC participants, however, do nol appear as the registered awners of
the securities depasited with DTC on the list of shareholders maintained by
the company or, mare typlcally, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registerad
owner of securitles deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a spacified date,
which identifies the DTC participants having a position in the company’s
securities and the number of securities held hy each DTC participant on that

date,2
3. Brokers and banks that constituie “record” holders under Rule

14a~8(b)}{ 2){i}) for purposes of verifying whether a beneficial
ownear is eligibie to submit a proposal under Rule 14a-8

hitp:/Farww.sec.goviinterpsflegal/cfslbl4f him 11/18/2014
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In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker couid be considered a “record” holder for purposes of
Rule 14a-8({b)(2}(1). An introducing broker is a broker that engages In sales
and other activities involving customer contact, such as opening custemer
accounts and accepting customer orders, but is not permitted to malntain
custody of customer funds and securities.B Instead, an introducing broker
engages another broker, known as a “dearing brokar,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as Issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC '
participants; Introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do nhot appear an
DTC's securities position listing, Hain Celestial has required companies to
accept proof of.ownership letters from brokers in cases where, unlike the
positlons of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent’s records or against DTC's securities position listing,

In fight of questions we have received following two recent court cases
relating to proof of ownership under Rule 14a-87 and in light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be cansidered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in a company’s securities, we will take the view going forward
‘that, for Rule 14a-8(b}(2)(i) purposes, only DTC paiticipants should be
viewad as “record” holders of sacurities that are deposited at DTC. As a
result, we wlll no longer follow Hain Celestial,

We believe that taking this approach as o whe constitutes a “record”
halder for purposes of Rule 14a-8(b){2){(1) wili pravide greater cerfainty to
benefictal owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g95-1 and a 1988 staff no-action |etter
addressing that rule,2 under which brokers and banks that are DTC
patticipants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15{d} of the Exchange Act.

Companies have occasionally expressed tha vlew that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole reglstered
owner of securities deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(1)., We have never
Interpreted the rule to require a shareholder to ohtain a proof of ownership
letter from DTC or Cede & Co., and nothing In this guidance should be

constried as changing that view.

How can a shareholder defermine whether his or her broker or bank Is a
DTC participant?

Shareholders and companies can conffrm whether a particular broker or
hank is a DTC participant by checking DTC's participant list, which is
currently available on the Internet at
hitp://www,dtce,com/~/media/Files/Downloads/client-

bttp:/fwww.sec.gov/interps/legal/cfstb14f htm 11/18/2014
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center/DTC/alpha.ashx.

What if a sharehofder’s broker or bank is not on DTC’s pariicipant jist?

The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder
shouid be able to find out who this DTC participant is by asking the

shareholders broker or bank.2

It the DTC participant knows the shareholder’s broker or bank’s
holdings, but does not know the shareholder’s holdings, a shareholder
could satisfy Rule 14a-8{b}(2)}{1} by obiaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securlties were continuousiy held for
at feast one year ~ one from the shareholder’s broker or bank
conflrming the shareholder's ownershlp, and the other from the DTC
participant confirming the broker or banks ownership.

How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder’s proof of ownership Is not from a DTC

participant?

The staff wll grant no-action relief to a2 company on the basis that the
shareholder’s proof of ownership is not from a DTC particlpant only if
the company’s notice of defect describes the required proof of
ownership in a manner that Is consistent with the guidance contained in
this builetin, Under Rule 14a-8(f)(1), the sharehelder will have an
opportunity to obtain the requisite proof of ownership after receiving the

notice of defect. '

C. Common errors shareholders can avoid when submitiing proof of
cwnarship to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 In market value, or
1%, of the company's securities entitled to be voted on the proposal at the
meeting for at least one year hy the date you submit the

proposal” (emphasis added).28 We nete that many proof of ownership
tetlers do not satisfy this requirement because they do not verify the
shareholder’s beneficial ownership for the entire one-year period preceding
and Induding the date the proposal Is submitied. In some cases, the letier
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
is submitted. In other cases, the letter speaks as of a date after the dafe
the proposal was submitted but covers a period of only one year, thus
falling to verlfy the shareholder’s beneficlal ownership aver the requlred full
one-year period preceding the date of the proposal’s submission.

Sacond, many letters fail to confirm continuous ownership of the securities.

http:/wrww.sec.gov/interps/legal/cfsib14£ him. 11/18/2014
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This can occur when a broker or bank sybmits a letter that confirms the
shareholder’s beneficial ownership only as of a specified date but omlts any
reference to continlous ownership for a one-year period.

We recognize that the requirements of Rule 14a-8({b) are highly prescriptive
and can cause inconvenlence for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of
the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal

using the following format:

“As of [date the proposal Is submitted], [name of sharehoider]
held, and has held continuously for at least one year, [number
of securlties] shares of [company name] [class of securities],”%

As discussed above, a shareholder may also need o provide a separate
written statement from the DTC participant through which the shareholder's
securities are held If the shareholder’s broker or bank is not a DTC

participant.
D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting it to a
compahy. This saction addresses guestions we have received regarding

revisions to a proposai or supporting statement.

1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal hefore the company's deadline for
receiving proposals. Must the company accept the revisions?

Yes, In this situation, we believe the revised proposal serves as a
replacement of the Injtial proposal. By submitling a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violatlon of the one-proposal limitation in Rule 14a-3
(c)42 If the company intends to submit a no-actionh request, it must do so

with respect to the revised proposal.

We recogniza that in Queastion and Answer E.2 of SLB No. 14, we Indicated
that if a shareholder makes revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companles to belleve
that, in cases where shareholders attempt to make changes to an Initlal
proposal, the company is free to ighare such tevisions even if the revised
proposal Is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this Issue to make
clear that a company may not Ignore a revised proposal in this sltuation A2

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the sharecholder submiis a revised proposal.

Must the company accept the revisions?

No. If a shareholder submits revisions {o & proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company Is not required to

hittp:/fwww.sec.goviinterps/legal/ofslbl14f him. 1171872014
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accept the revisions. However, if the company does not accept the
revisions, It must treat the revised proposal as a second proposal and
subrmit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j}. The company’s notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal, If the company does not
accept the revisions and Intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.

3. If a shareholder submiis a revised proposal, as of wiich date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposatl Is
submitted, When the Commission has discussed revisions to proposals At it
has not suggested that a revision triggets a requirement to provide proof of
ownership a second time. As outiined in Rule 14a-8(h), proving ownership
Includes providing a written stalement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting,
Rule 14a-8(f}(2) provides that if the shareholder “fails in [his or her]
prormise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder’s] proposals from its proxy materials for any
meeting held in the following two calendar years.” With these provisions in
mind, wea do not Interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submiis a revised proposal A2

E. Procedures for withdrawing no-action requests for proposals
submitted by multipie proponents

We have previcusly addressed the requirements for withdrawing a Rule
14a-8 no-actlon request In SLB Nos. 14 and 14C, SLB No. 14 notes that a
cofmpany should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No,
14C states that, if each shareholder has designated a lead Individual to act
on its behalf and the company Is able to demonstrate that the individual is
authorlzed to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual indicating that the lead individual
Is withdrawing the proposal on behalf of ali of the proponents.

Because there is no relief granted hy the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-actlon request need not
be overly burdensome. Golng forward, we will process a withdrawal request
if the company provides a latter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent identifled in the company’s no-action request,28

F. Use of email to transmit our Rule 14a-8 no-action rasponses to
companies and proponants

To date, the Division has transmitted copies of our Rule 14a-8 no-action
responses, including coples of Lhe correspondence we have recelved in
connaction with such requests, by U.S. mall to comparies and proponents.
We also post our response and the related correspondence to the
Commission’s website shorlly after issuance of our response.
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In order to accelerate delivery of siaff responses to companies and
proponents, and to retduce our copying and poestage costs, golng forward,
we Intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents, We therefore encourage both companies and
proponents to include email contact information In any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have ematil

contact information.

Given the availability of our responses and the related correspondence on
the Commission’s website and the requirement uhder Rule 14a-8 for
companlas and proponents to copy each other on correspondence
submitted to the Commisslon, we believe it is unnecessary to transmit
copfes of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we recelve from the parties. We will continue to post to the
Commission’s website copies of this correspondence at the same tlme that

we post our staff no-action response.

L See Rule 14a-8(h).

2 For an explanation of the types of share ownership in the U.S., see
Concept Release on U.S. Proxy System, Release No. 34-62495 (Tuly 14,
2010} [75 FR 42982] ("Proxy Mechanics Concept Release™}, at Section IL.A.
The term “beneficial owner” does not have a uniform meaning under the
faderai securlties laws. It has g different meaning In this bulletin as
compared to “beneficial owner” and “beneficial ownership” In Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin Is not
intended to suggest that registered owners are not beneflcial owners for
purpasss of those Exchange Act provisions, See Proposed Amendments to
Rule 14a-8 undar the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) {41 FR 29982],
at n.2 (*The term ‘beneficlal owner’ when used in the context of the proxy
rutes, and in light of the purposes of those rifles, may be Interpreted to
have a broader meaning than it would for certain other purpose[s] under
the federal securitles laws, such as reporting pursuant to the Williams

Act.”).

3 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Farm 5 reflecting ownership of the reguired amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional Information that is described (n Rule

14a-8(b)(2)(iD).

4 DTG holds the deposited sacurities in “fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants, Rather, each DTC participant holds a pro rata interast or
position in the aggregate number of shares of a particular issuer held at
DTC, Correspondingly, each customer of a DTC participant — such as an
Individual investor — owns a pro rata interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Relaase,

at Section 11.B.2.a.
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3 See Fxchange Act Rule 17Ad-8.

& See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] (“Net Capital Rule Release™), at Section II.C.

£ See KBR Inc. v. Chevedden, Civil Action No, H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex, Apr. 4, 2011); Apache Coip. v.
Chevedden, 696 F. Supp. 2d 723 {(5.D. Tex, 2010). In both cases, the court
concluded that a securities intermedlary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
campany’s non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermedlary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In addltion, if the shareholder’s broker Is an introducing broker, the
shareholder’s account statements should include the clearing broker's
identity and telephone number. See Net Capltal Rule Release, at Section
I1.C.(jif). The clearing broker will generally be a DTC participant.

10 For purposes of Rule 14a-8(h), the submission date of a proposal will
generally precede the company’s receipt date of the proposal, abisent the
use of elactronic or other means of same-day delivery.

AL This format is acceptable for purposes of Rule 14a-8(b), but it is not
mandatory or exclusive,

12 s such, it is not appropriate for a company to send a notice of defect for
muitiple proposals under Rule 14a-8(c) upon recelving a revised proposal.

43 Thig position will apply to all proposals submitted after an initial proposal
but before the company's deadline for recelving proposals, regardiess of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for Inclusion in the company’s proxy materfals. In that
case, the company must send the shareholder a notice of defect pursuant
to Rufe 14a8-8(f)(1) if it intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow Layne Christensen Co, {Mar. 21, 201).)
and other prior staff no-action leiters in which we took the view that a
proposal would violate the Rule 14a-8(¢) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was

excludable under the rule,

14 gea, e,g,, Adoption of Amendments Relating to Proposals by Security
Holders, Release No, 34-12999 (Naov, 22, 1876) [41 FR 52994].

15 Because the relevant date for proving ownershlp under Rule 14a-8(b) is
the date the proposal Is submitted, a proponent who dees not adequately

prove ownership In connection with a proposal Is hot permitted to submit

another proposal for the same meetking on a later date.
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18 Nothing in this staff position has any effect on the status of any
shareholder proposal that is not withdrawn by the proponent or its
authorized representative.
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