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Dear Mr. Wetmore:

March 29, 2016
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This is in response to your letter dated March 22, 2016 concerning the shareholder
proposal submitted to Amphenol by John Chevedden. On March 8, 2016, we issued our
response expressing our informal view that Amphenol could not exclude the proposal
from its proxy materials in reliance on rule 14a-8(i)(3). You now ask us to concur in
your view that the proposal may be excluded under rule 14a-8(1)(10).

There appears to be some basis for your view that Amphenol may exclude the
proposal under rule 14a-8(i)(10). We note your representation that the board has adopted
a proxy access bylaw that addresses the proposal's essential objective. Accordingly, we
will not recommend enforcement action to the Commission if Amphenol omits the
proposal from its proxy materials in reliance on rule 14a-8(1)(10).

Copies of all of the correspondence on which this response is based will be made
available on our website at http://www.sec.~;ov/divisions/corpfin/cf-noaction/14a-8.shtml.
For your reference, a brief discussion of the Division's informal procedures regarding
shareholder proposals is also available at the same website address.

Sincerely,

Matt S. McNair
Senior Special Counsel

cc: John Chevedden ~~ ,

**" FISMA &OMB Memorandum M-07-16 *** '~i//
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Amphenoi

March 22, 201 E

VIA ELECTRONIC MAIL

Office of the Cliief Counsel
Division of Corporation Finanee
Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549

Amphenoi Corporation Worid Headquarters
358 Hall Avenuc
Wallingford, CT 06=392
Telephone: (203) 265-8606
Fax: (203)265-8827

Re: Amahenol Corporation Stockholder Proposal from John Chevedden

Ladies and Gentlemen:

Amphenol Corporation, a Delaware corporation (the "Company"), hereby files with the

staff of the Division of Corporation Finance (the "Staff') the Company's reasons for excluding

from its proxy statement for the Company's 2016 Annual Meeting of Stockholders (the "Proxy

Materials") a stockholder proposal (attached hereto as Exhibit A, the "ProppsaP') and related

supporting statement submitted by Mr. John Chevedden (the "ProponenP').

The Company respectfully requests confirmation that the Staff will not recommend

enforcement action to the Securities and Exchange Commission (the "Comneission") if the

Company excludes the Proposal pursuant to Rule 14a-8(i)(10), as the Proposal has been

substantially implemented. As discussed below, since February 12, 2016, the 5taffhas granted

no-action relief pursuant to Rule 14a-8(1)(10) to more than twenty-feve companies that received

proposals virtually identical to the Proposal where such companies have "adopted a proxy access

bylaw that addresses the proposal's essential objective." See Chemed Corp. (avail. Mar. 9,

2016); Eastman Chemical Co. (avail. Mar. 9, 2016); Newell Rubbermaid Inc. (avail. Mar. 9,

20] 6}; Amazon.com, Inc. (avail. Mar. 3, 2016); Anthem, Inc. (avail. Mar. 3, 2016); Fluor• Corp.

(avail. Mar. 3, 2016); International Paper Co. (avail. Mar. 3, 20l 6); IT7' Corp. (avail. Mar. 3,

2016); McGraw Hill Financial, Inc. (avail. Mar. 3, 2016); Public Service Enterprise group Inc.

(avail. Mar. 3, 2016); Sempra Energy (avail. Mar. 3, 2016); Xylem Inc. (avail. Mar. 3, 2016);

Reliance Steel do Aluminum Co. (avail. Feb. 26, 2016); United Continental Holdings, lnc. (avail.

Feb. 26, 2016); Alaska Air G~•oup, Inc. (avail. Feb. 12, 2016); Baxter International Inc. (avail.

Feb. 12, 2016); Capital Dne Financial Corp. (avail. Feb. 12, 2016); Cognizant Technology

Solutions Corp. (avail. Feb. 12, 2016); The Dun ~8c Bradstreet Corp. (avail. Feb. 12, 2016);

General Dynamics Corp. (avail. Feb. 12, 2016); Hunt~ngtvn Ingalls Ircdustries. Inc. (avail. Feb.

12, 2016); Illinois Tool Works, Inc. (avail. Feb. l2, 2016}; No~•throp Grumman Corp. (avail. Feb.

12, 2016); PPG Industries, Inc. (avail. Feb. 12, 2016); Science Applications International Corp.

(avail. Feb. 12, 2016}; Target Corp. (avail. Feb. 12, 2016); Time Warner, Inc. {avail. Feb. 12,

2016); UnitedHealtl: Group, Inc. (avail. Feb. 12, 2016); and The Western Union Co. (avail. Feb.
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12, 2016) (together, ttie "No Action Levers"). Accordingly, because the proxy access terms

adopted by the Company are substantially similar to those that were adopted by the companies

cited above, the Company respectfully requests confirmation that the Staff will not recommend

enforcement action to the Commission if the Proposal is excluded from the Company's Proxy

Materials pursuant to Rule 14a-8(i)(10).

By copy of this letter, we are advising the Proponent of the Company's intention to

exclude the Proposal. In accordance with Rule 14a-8(j)(2) and Staff Legal Bulletin No. 14D

(November 7, 2008), we are submitting by electronic mail (i) this letter, which sets forth our

reasons for excluding the Proposal; and (ii) the Proponent's letter suhmitting the Proposal.

The Company intends to file its definitive proxy statement with the Commission on or

about [April 20], 2016. This letter is being sent to the Staff fewer than 80 calendar days before

such date and accordingly, as described below, the Company requests that the Staff waive the

80-day requirement with respect to this letter.

I. The Proposal.

On December 13, 2015, the Proponent sent an email to the Company. Attached to that

email was a letter dated December 13, 20l 5, addressed to the Company's Corporate Secretary,

and enclosing the Proposal, entitled "[APH —Rule 14a-8 Proposal, December 13, 2015],

Proposal [4] - Shareholder Proxy Access." The Proposal and its supporting statement request

that the Company's Board of Directors "adopt, and present for shareholder approval, a ̀ proxy

access' bylaw" pursuant to the procedures described in the Proposal.

The December 13, 2Q15 email, attaching the Proposal and supporting statement, is

attached hereto as Exhibit A.

II. Basis for Exclusion.

The Company respectfully requests that the Staff concur with its view that the Proposal

maybe excluded from the Proxy Materials pursuant to Rule 14a-8(i)(10) because the Company

has already substantially implemented the Proposal. On March 21, 2016, the Board of Directors

(the "Board") adopted an amendment to the Company's By-Laws providing for the ability of

certain stockholders of the Company to nominate director candidates at an annual meeting of

stockholders, and to include such nominees in the Company's proxy materials for such annual

meeting (the "Proxy Access By-Law"). The Company's By-Laws, as so amended and as in

effect on March 21, 2016 (the "By-Laws"), which include the Proxy Access By-Law in Article I,

Section 9, are attached hereto as Exhibit B. The Company disclosed the adoption of the

amendment to the By-Laws in a Current Report on Form 8-K filed with the Commission on

March 22, 2016.

A. Rule 14a-8(1)(10) Back rg ound.

Rule 14a-8(i)(10) permits a company to exclude a proposal if ̀'the company has already

substantially implemented the proposal." To qualify for exclusion under this rule, a company

2
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need not have implemented each element in the precise manner suggested by the proponent.

Exchange Act Release No. 34-20091 (Aug. 23, 1983). The Staff has stated that the general
policy underlying the substantially implemented basis for exclusion under Rule 14a-8(i)(10) is

"to avoid the possibility of shazeholders having to consider matters which already have been

favorably acted upon by the management." Exchange Act Release No. 34-12598 (July 7, 1976).

Furtherniore, the Staff has stated that "a determination that the company has substantially

implemented the proposal depends upon whether its particular policies, practices and procedures

compare favorably with the guidelines of the proposal." Texaco, Inc. (avail. Mar. 28, 1991). In

other words, substantial implementation requires a company's actions to have satisfactorily

addressed both the proposal's underlying concerns and its essential objective. See, e.g., General

Electric Co. (avail. Mar. 3, 2015); Wal-Mart Stores, Inc. (avail. Mar. 27, 2014); Exelon Corp.

(avail. Feb. 26, 2010); Anheuser-Busch Cos., Inc. (avail. Jan. 17, 2007}; ConAgra Foods, Inc.

(avail. July 3, 2006); Johnson &Johnson (avail. Feb. 1 ?, 2006); Talbots Inc. (avail. Apr. 5,

2002); and Masco Corp. (avail. Mar. 29, 1999).

Rule 14a-8(i)(10) permits exclusion of a stockholder proposal when a company has

already substantially implemented the essential objective of the proposal, even when the manner

by which a company implerz~ents the proposal does not correspond precisely to the actions
sought by the stockholder proponent. For example, the Staff has concurred that a company's

actions may "compare favorably" with a proposal despite not addressing the entirety of the

actions requested by the proposal. See, e.g., Walgreen Co. (avail. Sept. 26, 2013) (permitting

exclusion on substantial implementation grounds of a proposal requesting elimination of

supermajority voting requirements in the company's governing documents where the company

had eliminated all but one of the supermajority voting requirements); .Iohnson &Johnson (avail.

Feb. 17, 2006) (permitting exclusion on substantial implementation grounds of a proposal that

requested the company to confirm the legitimacy of all current and future U.S. employees where

the company had verified the legitimacy of 91 % of its domestic workforce); Masco Corp. (avail.

Mar. 29, l 999) (permitting exclusion an substantial implementation grounds of a proposal

seeking adoption of a standard for independence of the company's outside directors because the

company had adopted a standard that, unlike the one specified in the proposal, added the

qualification that only material relationships with affiliates would affect a director's

independence).

The Staff has also permitted exclusion under Rule 14a-8(i)(10) where a company has

satisfied the essential objectives of the proposal even though the company's actions in

implementing the proposal add certain procedural limitations or restrictions not contemplated by

the proposal. See, e.g., General Electric Co. (avail. Mar. 3, 2015) (permitting exclusion on

substantial implementation grounds of a proposal that was silent on the maximum number of

stockholders that could form a nominating group to meet ownership requirements where the

company had adopted a proxy access bylaw permitting only up to 20 stockholders to form a

nominating group to meet ownership requirements); General Dynamics Corp. (avail. Feb. 6,

2009) (pennittang exclusion on substantial. implementation grounds of a proposal requesting a

10%ownership threshold for special meetings where the company planned to adopt a special

meeting bylaw with an ownership threshold of 10% for special meetings called by one
stockholder and 25% for special meetings called by a group of stockholders); and Hewlett-

Packrrrd Co. (avail. Dec. 11, 2007) (permitting exclusion on substantial implementation grounds

of a proposal requesting the board to permit shareowners to call special meetings unless the

NY~759p748.7



board determined that the special business to be addressed had been addressed recently or would
soon be addressed at an annual meeting).

In the No-Action Letters, the Staff addressed substantial implementation in the context of

proxy access. The Staff concluded that companies had substantially implemented proposals
calling for stockholder proxy access where the company had adopted a by-law which reflected

the stock ownership amount and length of ownership threshold called for by the proposal, even
where there were other slight differences between the terms of the proposal and the by-law

adopted by the company. See, e.g., Chemed Corp. (avail. Mar. 9, 2016); Eastman Chemical Co.

(avail. Mar. 9, 201 b); Newell Rubbermaid Inc. (avail. Mar. 9, 2016); Alaska Air Group, Inc.
(avail. Feb. 12, 2016); Baxter International Inc. {avail. Feb. 12, 2016); Capital One Financial
Corp. (avail. Feb. 12, 2016); Cognizant Technology Solutions Corp. (avail. Feb. 12, 2016); The
Dun & Bradst~•eet Corporation (avail. Feb. 12, 201b); General Dynamics Corp. (avail. Feb. 12,
2016); Huntington Ingalls Industries, lnc. (avail.. Feb. l2, 2016); Illinois Tool Works, Inc. (avail.

Feb. 12, 2016); Northrop Grumman Corp. (avail. Feb. 12, 201b); PPG Industries, Inc. {avail.
Feb. 12, 2Ql b); Science Applications Internationat Corp. (avail. Feb. 12, 2416); Target Corp.
(avail. Feb. 12, 2016); Time Warr:er, Ir:c. (avail. Feb. 12, 2016); UnitedHealth Group, Inc. (avail.

Feb. 12, 2016); and The Western Union Co. (avail. Feb. 12, 2016). For example, where the
thresholds for stock ownership and length of ownership adopted. by the company are the same as

those requested by the proposal, differences in the maximum number of proxy access nominees

have been permitted. See Eastman Chemical Co. (avail. Mar. 9, 2016); Newell Rubbermaid Inc.

(avail. Mar. 9, 2016); and General Dynamics Corp. (avail. Feb. l 2, 2016) (in each case,

permitting exclusion on substantial implementa#ion pounds of a proposal requesting that the

greater of two or 2S% of the board seats be available for proxy access, where the company by-

law provided that 20%, or the largest whole number below 20%, of the board seats would be

available for proxy access). Additionally, the Staff has permitted exclusion under Rule 14a-

8{i)(10) where a proposal explicitly requests that an unrestricted number of stockholders be
permitted to form a nominating group, but the company by-law has set a cap on the size of the
nominating group. See, e.g., Alaska Air Group, Inc. (avail. Feb. 12, 2016); Baxter International
Inc. (avail. Feb. 12, 2016); and Capital One Financial Corp. (avail. Feb. 12, 2016). As
explained below, the Proxy Access By-Law adopted by the Company compares favorably to the
aforementioned examples where the Staffhas permitted exclusion under Rule 14a-8(i)(14).

B. The Board's Adoption of the Proxy Access By-Law Substantially Implements the
Pro osal.

The Proposal's essential objective is that the Company adopt a proxy access right. On

March 21, 2016, the Board adopted the Proxy Access By-Law which implements each element

of the Proposal in the manner described in the chart below:

Ownership Threshold and Holding Period

The Proposal: Proxy Aeecss By-Law:

The nominating stockholders) must have Section 9(C)(2) provides:
"beneficially owned 3% or more of the "An Eligible Stockholder or group of up to 20

Com any's outstanding common stock, Eli ible Stockholders may submit a

4
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including recallable loaned stock, continuously nomination in accordance with this Section 9
for at least three years before submitting the only if the person or each member of the

nomination." group, as applicable, has continuously owned
at least the Minimum Number (as defined
below) of shares of the Corporation's
outstanding common stock throughout the
three-year period preceding and including the
date of submission of the Proxy Access Notice,
and continues to own at least the Minimum
Number through the date of the annual meeting
of stockholders."

Section 9(C)(3) provides:
"The "Minimum Number" of shares of the
Corporation's common stock means three
percent (3%) of the number of outstanding
shares of common stock as of the most recent
date for which such amount is given in any
filing by the Corporation with the Commission
prior to the submission of the Proxy Access
Notice."

The Company has substantially
implemented the terms requested by the
Pro osal.

Number of Permitted Proxy Access Nominees

The Proposal: The Proxy Access By-Law:

"The number ofshareholder-nominated Section 9(B)(1) provides:

candidates appearing in proxy materials should "The Corporation shall not be required to
not exceed one quarter of the directors then include in the proxy materials for an annual

serving or two, whichever is greater." meeting of stockholders more Nominees than
that number of Directors constituting 20% of
the total number of Directors of the
Corporation on the last day on which a Proxy
Access Notice may be submitted pursuant to
this Section 9 (rounded down to the nearest
whole number, but not less than two)."

Although the limit on stockholder-nominated
candidates differs slightly between the
Proposal (the -eater of two or 25%) and the
Proxy Access By-Law (20%, rounded down to
the nearest whole number, but not less than
two), the difference is minimal, and both the
Pro osal and the Proxy Access B -Law

NY17590748.7



provide that a minimum of two board seats will
be available for proxy access nominees.

Further, differences in the number of
stockholder nominees are permitted, even

where the maximum number of nominees is
lower than the number requested by a proposal.
See, e.g., Eastman Chemical Co. (avail. Mar. 9,

2016); and Generall?ynamics Corp. (avail.

Feb. 12, ?016} (in each case, permitting
exclusion on substantial implementation
grounds of a proposal requesting that the
greater of two or 25% of the board seats be
available for proxy access, where the company
by-law provided that 20%, or the largest whole
number below 20%, of the board seats would

be available for proxy access). See also Alaska
Air Grocrp, Inc. (avail. Feb. 12, 2016); Baxter
International lnc. {avail. Feb. 12, 2016); and

Capital One Financial Corp. (avail. Feb. 12,
2016) (in each case, permitting exclusion on
substantial implementation rounds of a
proposal requesting that the greater of two or

25% of the board seats be available for proxy

access, where the company by-law provided
that the greater of two or 20% of the board

seats would be available for proxy access). See

also Newell Rubbermaid Inc. (avail. Mar. 9,
2016) (permitting exclusion. on substantial

implementation grounds of a proposal
requesting that the greater of two or 25% of the
board seats be available for proxy access,
where the company by-law provided that 20%,
or the largest whole number below 20%, but
not less than one, of the board seats would be

available for proxy access).

The Company has substantially
implemented the terms requested by the
Pro osal.

Ability of Stockholders to Aggregate Ownership

The Proposal: The Proxy Access By-Law:

Requires that the Company make proxy access Section 9(A) provides:

available to "a shareholder or an unrestricted "Subject to the provisions of this Section 9, if

any Eligible Stockholder or oup of u to 20

Nn~s~o~aa.~



number of shareholders forming a group." Eligible Stockholders submits to the
Corporation a Proxy Access Notice that
complies with this Section 9 and such Eligible
Stockholder or group of Eligible Stockholders
otherwise satisfies all the terms and conditions
of this Section 9," the Company shall include
in its Proxy Materials for any annual meeting
of stockholders the name of the person
nominated pursuant to the Proxy Access By-
Law and certain other information concerning
such nominee and the Nominating
Stockholder.

Although the limit on the number of eligible
stockholders who may aggregate ownership
differs slightly between the Proposal (an
unlimited number) and the Proxy Access By-
Law (20), the difference is minimal, and the
Proposal's request is satisfied. Differences in
the number of eligible stockholders who may
a~regate their stock ownership are permitted
and do not foreclose no-action relief under
Rule 14a-8(i}(10). See, e.g., Chemed Co1p.
{avail. Mar. 9, 2016); Eastman Chemical Co.
(avail. Mar. 9, 2016); Netivell Rubbermaid Inc.
(avail. Mar. 9, 2016); Alaska Air Group, Inc.
(avail. Feb. 12, 201 b); Baxter International
Inc. (avail. Feb. 12, 2016}; Capital One
Financial Corp. (avail. Feb. 12, 2Q16); The
Dun cYc Bradstreet Corp. {Feb. 12, 2016);

Genera! Dynamics Corp. (avail. Feb. 12,

2016); Huntington Ingalls Industries, Inc.
(avail. Feb. 12, 2016); PPG Industries, lnc.

(avail. Feb. 12, 2016); Science Applications

International Corp. (avail. Feb. 12, 2016);

Target Corp. {avail. Feb. 12, 2016); Time
YYarner, Inc. (avail. Feb. 12, 2016);
UnitedHealth Group, btc. {avail. Feb. 12,

2016); The Wester~~ Union Co. (avail. Feb. 12,

2Q16); and General Electric Co. (avail. Mar. 3,

2015).

The Company has substantially

implemented the terms requested by the

Stock Loaned by Stockholder Expressly Included as "Owned"

7
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The Proposal:

Beneficial ownership of the Company's

outstanding common stock includes ownership

of "recallable loaned stock."

The Proxy Access By-Law:

Section 9(C)(4) proi~ides:
"An Eligible Stockholder's ownership of
shares shall be deemed to continue during any

period in which the Eligible Stockholder has

loaned such shares; provided that the Eligible

Stockholder has the power to recall such

loaned shares."

The Company has substantially

implemented the terms requested by the
Proposal.

~ Written Notice of Nominating Stockholder ~

The Proposal:

Requires the nominating stockholders) to

"give the Company, within the time period

identified in its bylaws, written notice of the

information required by the bylaws and any

Securities and Exchange Commission (SEC)

rules about (i) the nominee, including consent

to being named in proxy materials and to

serving as director if elected; and (ii) the

[nominating stockholder(s)), including proof it

owns the required shares."

The Proposal:

The Proxy Access By-Law:

Section 9(D) provides the requirements for a

Proxy Access Notice, which must include,
among other things, an executed agreement by

the Proxy Access Nominee pursuant to which

the Proxy Access Nominee "consents to be

named in the proxy materials as a nominee

and, if elected, to serve on the Board of
Directors'' (Section 9(D)(4)(b)); and a
representation and warranty that the
Nominating Stockholder has provided proof of

ownership of the required number of shares of

the Company's common stock for the required

holding period in accordance with Section

9(C)(1), and that such evidence of ownership is

true, complete and correct (Section 9(D)(?)(~).

The Company has substantially
implemented the terms requested by the

Proposal.

Nominating Stockholder Certifications

Requires the nominating stockholders) to

"certify that (i} it will assume liability

stemming from a~~y legal or regulatory

violation arising out of the [nominating

stockholder(s)'s] communications with the

Company shareholders, including the

Disclosure and Statement; (ii) it will comp.

Nv~n9o~ax.~

The Proxy Access By-Law:

Section 9(D)(3) requires the Nominating
Stockholder to submit an executed agreement

certifying that it will: (i) ̀'assume all liability

stemming from an action, suit or proceedinb

concerning any actual or alleged legal or

regulatory violation arising out of any

communication by the Nominating



with all applicable laws and regulations if it
uses soliciting material other than the
Company's proxy materials; and (iii) to the
best of its knowledge, the required shares were
acquired in the ordinary course of business, not
to change or influence control at the
Company."

The Proposal:

Stockholder with the Corporation, its
stockholders or any other person in connection
with the nomination or election of Directors,
including, without limitation, the Proxy Access
Notice" and {ii) "comply with all applicable
laws, rules and regulations in conr►ection with
the nomination, solicitation and election."

Section 9(D)(2)(c) requires the Proxy Access
Notice to include "a representation and
warranty that the Nominating Stockholder did
not acquire, and is not holding, securities of the
Corporation for the purpose or with the effect
of influencing or changing control of the
Corporation."

The Company has substantially
implemented the terms requested by the

Supporting Statement

"The [nominating stockholder(s)] may submit
with the Disclosure a statement not exceeding
500 words in support of the nominee."

The Proxy Access By-Law:

Section 9(D)(2)(j) provides that the
Nominating Stockholder may submit, as part of
its Proxy Access Notice, a Supporting
Statement, which is "a written statement, not to
exceed 500 words, that is not contrary to any
of tlZe Commission's proxy rules, including
Rule 14a-9 under the Exchange Act."

Section 9(A)(3) requires the Company to
include any such statement in its proxy
statement for an annual meeting.

The Company has substantially
implemented the terms requested by the
Proposal.

~ Procedure for Resolution of Disputes ~

The Proposal:

"The Board should adopt procedures for
promptly resolving disputes over whether
notice of a nomination was timely, whether the
Disclosure and Statement satisfy the bylaw and
applicable federal regulations, and the priority
liven to multiple nominations exceeding the

NY~7590748.7

The Proxy Access By-Law:

Section 9(E)(S) p~•ovides:
"The interpretation of, and compliance with,
any provision of this Section 9, including the
representations, warranties and covenants
contained herein, shall be determined by the
Board of Directors or, in the discretion of the



one-quarter limit." Board of Directors, one or more of its
designees, in each case acting in good faith."

With respect to the priority given to multiple
nominations exceeding the one-quarter limit in
particular, Section 9(B)(2) proi~ides:

"Any Nominating Stockholder submitting
more than one Nominee for inclusion in the
Corporation's proxy materials shall rank such
Nominees based on the order that the
Nominating Stockholder desires such
Nominees to be selected for inclusion in the
Corporation's proxy materials in the event that
the total number of Nominees submitted by
Nominating Stockholders exceeds the
Maximum Number. In the event that the
number of Nominees submitted by Nominating
Stockholders exceeds the Maximum Number,
the highest ranking Nominee from each
Nominating Stockholder will be included in
the Corporation's proxy materials until the
Maximum Number is reached, going in order
from largest to smallest of the number of
shares of common stock of the Corporation
owned by each Nominating Stockholder as
disclosed in each Nominating Stockholder's
Proxy Access Notice. If the Maximum Number
is not reached after the highest ranking
Nominee of each Nominating Stockholder has
been selected, this process will be repeated as
many times as necessary until the Maximum
Number is reached."

The Company has substantially
implemented the terms requested by the

As demonstrated above, the Company's Proxy Access By-Law substantially implements
the Proposal because the specific provisions of the Proxy Access By-Law satisfy the essential
objectives of the Proposal, despite certain minor variations. The provisions of the Proxy Access
By-Law, while not identical to those called for by the Proposal, are extremely similar to the
provisions in the No-Action Letters discussed above, in both. their similarities to and differences

from the Proposal. In fact, in several key ways, the Proxy Access By-Law provisions are more
similar to the Proposal provisions than the by-law provisions adopted by some of the other

companies that received the same proposal from the Proponent and for wham the Staff has

10
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previously gra~ited no-action relief on substantial implementation grounds. As evidenced by the

No-Action Letters cited above, a company is not required to implement a stockholder proposal

exactly as proposed, so long as the company has satisfied the essential objectives of the proposal.

When the Proxy Access By-Law is compared to the Proposal, it is clear that the Company has

substantially implemented the Proposal by adopting a meaningful and useable proxy access right.

The minor differences between the Proxy Access By-Law and the Proposal should not require

that the Company's stockholders be forced to consider a matter that "has already been favorably

acted on by management."

The Board adopted proxy access on the terms discussed above, together with additional

terms not addressed in the Proposal, because they believe such terms advance the goal of

ensuring that proxy access is available for long-term stockholders and are consistent with the

Company's corporate governance standards. Viewed as a whole, the Praxy Access By-Law

achieves the Proposal's objective of making proxy access available to stockholders who

beneficially own at least three percent (3%) of the Company's outstanding common stock

continuously for three years. Consistent with Rule 14a-8(i)(10) and long-standing precedent

thereunder, minor variations or additional terms that go beyond the provisions addressed in a

proposal do not prevent the Staff from granting no-action relief based on substantial

implementation grounds.

III. Request for Waiver under Rule 14a-S(j)(1).

The Company further requests that the Staffwaive the 80-day filing requirement set forth

in Rule 14a-8(j) for good cause. Rule 14a-8(j)(1}requires that, if a company "intends to exclude

a proposal from its proxy materials, it must file its reasons with the Commission no later than 80

calendar days before it files its definitive proxy statement and form of proxy with the

Commission." However, Rule 14a-8(j)(1) allows the Staff, in its discretion, fo permit a company

to make its submission later than 80 days before the filing of its definitive proxy statement if the

company demonstrates good cause for missing the deadline.

As noted above, the Staff has very recently concurred in the exclusion of stockholder

proposals substantially identical to the Proposal on the same grounds as are set forth herein. The

No-Action Letters were posted to the Commission's website less than 80 days before the

Company intends to file its definitive proxy statement. As the Staff has recently considered the

Proposal and its excludability under Rule 14a-$(i)(10), the time required for the Staff to consider

our request should be minimal. Based on the timing of the posting of the No-Action Letters, the

Company believes that it has good cause for its inability to meet the 80-day requirement.

Accordingly, the Company respectfully requests that the Staff waive the 80-day requirement

with respect to this letter.

1V. Conclusion.

Based upon the foregoing analysis, the Company respectfully requests confirmation that

the Staff will not recommend enforcement action to the Commission if the Proposal is excluded

from the Company's Proxy Materials pursuant to Rule 14a-8(i)(10) because the Company has

already substantially implemented the Proposal.

NY~7590748.7



If the Staff does not concur with the Company's position, we would appreciate an

opportunity to confer with the Staff concerning this matter prior to the determination of the

Staff s final position. In addition, the Company requests that the Proponent copy the

undersigned on any response he may choose to make to the Staff, pursuant to Rule 14a-8(k).

Sincerely,

~~ir~l~~l~~ !/(f..2f mdt/~

Edward C. Wetmore
Vice President, Secretary and
General Counsel

Enclosures

cc: John Chevedden
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JOHN CHEVEDDEN

*"* FISMA &OMB Memorandum M-07-16 *"*

Mr. Edward C, Wetmore
Corporate Secretary
Amphenol Corporation (APH)
358 Hall Ave
Wallingford CT 06492
PH: 203 265-8900
FX: 203 265-8628

Dear Mr. Wetmore,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of

our cflmpany. This Rule 14a-8 proposal is intended as a low-cost method to improve compnay

performance. This proposal is for the next annual shareholder meeting. Rule 14a-8 requirements

will be met including the continuous ownership of the required stock value until after the date of

the respective shareholder meeting and presentation of the proposal at the annual meeting. This

submitted format, with tl~e shareholder-supplied emphasis, is intended to be used for definitive

proxy publication.

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-terns performance of our company. Please acknowledge receipt of this proposal by
em~i*1

*t~11SMA &OMB Memorandum M-07-16'"`*

Sincerely,

~~
ohs Chevedden

cc: Diana Reardon <dreardon@amphenol.com>

Date



[APH —Rule 14a-8 Proposal, December 13, 2015]
Proposal [4) -Shareholder Proxy Access

RESOLVED: Shareholders ask our board of directors to adopt, and present for shareholder

approval, a "proxy access" bylaw as follows:

Require the Company to include in proxy materials prepared for a shareholder meeting at which

directors are to be elected the name, Disclosure and Statement (as defined herein) of any person

nominated for election to the board by a shareholder or an unrestricted number of shareholders

forming a group (the "Nominator") that meets the criteria established below.

Allow shareholders to vote on such nominee on the Company's proxy card.

The number of shareholder-nominated candidates appearing in proxy materials should not

exceed one quarter of the directors then serving or two, whichever is greater. This bylaw should

supplement existing rights under Company bylaws, providing that a Nominator must:

a) have beneficially owned 3% or more of the Company's outstanding common stock, including

recallable loaned stock, continuously for at least three years before submitting the nomination;

b) give the Company, within the time period identified in its bylaws, written notice of the
information required by the bylaws and any Securities and Exchange Commission (SEC) rules

about (i} the nominee, including consent to being named in proxy materials and to serving as

director if elected; and (ii) the Nominator, including proof it owns the required shares (the

"Disclosure"); and

c) certify that (i) it will assume liability stemming from any legal or regulatozy violation arising

out of the Nominator's communications with the Company shareholders, including the

Disclosure and Statement; (ii) it will comply with all applicable laws and regulations if it uses

soliciting material other than the Company's proxy materials; and (zii) to the best of its
knowledge, the required shares were acquired in the ordinary course of business, not to change

or influence control at the Company.

The Nominator may submit with the Disclosure a statement not exceeding 500 words in support

of the nominee (the "Statement"). The Board should adopt procedures for promptly resolving
disputes over whether notice of a nomination was timely, whether the Disclosure and Statement

satisfy the bylaw and applicable federal regulations, and the priority given to multiple

nominations exceeding the one-quarter limit. No additional restrictions that do not apply to other
board nominees should be placed on these nominations or re-nominations.

Proxy access would "benefit both tl~e markets and cozporate boardrooms, with little cost or

disruption," raising US market capitalization by up to $140 billion. This is according to a cost-

benefit analysis by the Chartered Financial Analyst Institute, Proxy Access in the United States:

Revisiting the Proposed SEC Rule.

Plcasc vote to enhance shareholder value:
Shareholder Proxy Access — Proposal (4]



Notes:
John Chevedden, *** FISMA &OMB Memorandum M-07-16 *** sponsors this

proposal.

Please note that the title of the proposal is part of the proposal. The title is intended for

publication.

If the company thinks that any part of the above proposal, other than the first line in brackets, cant

be omitted from proxy publication based on its own discretion, please obtain a written agreement

from the proponent.

This proposal is believed to confarir~ with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to

exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(!)(3) in the following circumstances:

• the company objects to factual assertions because they are not supported;
• the company objects to factual assertions #hat, whi{e not materially false or misleading,
may be disputed or countered;
• the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or
• the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 20Q5).

The stock supporting this proposal v►~ill be held wntil after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email

*** FISMA &OMB Memorandum M-07-16 ' *̀*
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AMPHENOL CORPORATION

THIRD AMENDED AND RESTATED
BY-LAWS

(as of March 21, 2016)

ARTICLE I

MEETINGS OF STOCKHOLDERS

Section 1. Place of Meeting and Notice. Meetings of the stockholders of the Corporation

shall be held at such place either within or without the State of Delaware as the Board of

Directors may determine.

Section 2.1. Annual Meetings. Annual meetings of stockholders shall be held, at a date,

time and place fixed by the Board of Directors and stated in the notice of meeting, to elect a

Board of Directors and to transact such other business as may properly come before the meeting.

Section 2.2. Specaal Meetings. Special meetings of the stockholders may be called by the

President for any purpose and shall be called by the President or Secretary if directed by the

Board of Directors or requested in writing (each, a "Special Meeting Request" and collectively,

the "Special Meeting Requests") by one or more stocl~holders owning, and having held

continuously for a period of at least one year prior to the date such request is delivered, an

aggregate of not less than 25% of the capital stock of the Corporation (the "Required

Percentage"). A Special Meeting Request must be submitted to the Secretary, shall be signed

and dated by each such stockholder requesting the special meeting (each, a "Requesting

Stockholder"), shall comply with this Section 2.2, and shall include:

A. a statement of the specific purposes of the special meeting and a description of

any material interest of each stockholder requesting the meeting in the specific

purpose or purposes of the meeting;

B. the information required by Article I, Section 7; and

C. a representation that (i) the Requesting Stockholders shall continue to hold the

Required Percentage for the period beginning on the date the Special Meeting

Request is submitted to the Secretary up to and through the special meeting;

(ii) each Requesting Stockholder and its agents acknowledge that any disposition

of the Corporation's capital stock by the Requesting Stockholders during the

period beginning on the date the Special Meeting Request is submitted to the

Secretary up to and through the special meeting, shall constitute a revocation of

such request with respect to such shares; and (iii) each Requesting Stockholder

and its agents acknowledge that if the Requesting Stockholders do not hold the

Required Percentage for the period beginning on the date the Special Meeting

Request is submitted to the Secretary up to and through the special meeting, the

Board of Directors may, in its discretion, cancel the special meeting.



Notwithstanding the foregoing provisions of this Section 2.2, a special meeting requested

by the stockholders shall not be called if:

A. the Special Meeting Request does not comply with this Section 2.2;

B. the Special Meeting Request relates to an item of business that is not a proper

subject for stockholder action under applicable law;

C. the Special Meeting Request is received by the Corporation during the period

commencing 90 days prior to the first anniversary of the date of the immediately

preceding annual meeting and ending on the date of the next annual meeting;

D. an annual or special meeting of stockholders that included an identical or

substantially similar item of business ("Similar Business") was held within

120 days prior to the valid Special Meeting Request being received by the

Secretary;

E. the Board of Directors, President or Secretary has called or calls for an annual or

special meeting of stockholders to be held within 90 days after the Special

Meeting Request is received by the Secretary and the business to be conducted at

such meeting includes Similar Business; or

F. the Special Meeting Request was made in a manner that involved a violation of

Regulation 14A under the Securities Exchange Act of 1934, as amended (the

"Exchange Act"), or any successor rule thereto, or other applicable law.

The Board of Directors shall determine in good faith whether the requirements set forth

in this Section 2.2 and related provisions of these By-Laws have been satisfied.

In determining whether a special meeting of stockholders has been requested by the

record holders of shares representing in the aggregate at least the Required Percentage, multiple

Special Meeting Requests delivered to the Secretary will be considered together only if (i) each

Special Meeting Request identifies substantially the same purpose or purposes of the special

meeting and substantially the same matters proposed to be acted on at the special meeting (in

each case as determined in good faith by the Board of Directors), and (ii) such Special Meeting

Requests have been dated and delivered to the Secretary within 10 days of the earliest dated

Special Meeting Request.

A Requesting Stockholder may revoke a Special Meeting Request at any time by written

revocation delivered to the Secretary and if, following such revocation, there are outstanding un-

revoked requests from Requesting Stockholders holding less than the Required Percentage, the

Board of Directors may, in its discretion, cancel the special meeting. If none of the Requesting

Stockholders appears or sends a duly authorized agent to present the business to be presented for

consideration that was specified in the Special Meeting Request, the Corporation need not

present such business for a vote at such special meeting.

Only such business shall be conducted at a special meeting of stockholders as shall have

been brought before the meeting pursuant to the Corporation's notice of meeting pursuant to



Article I, Section 3 of these By-Laws. Nothing contained herein shall prohibit the Board of

Directors from submitting matters to the stockholders at any special meeting requested by

stockholders.

Special meetings shall be held at such date and time as may be fixed by the Board of

Directors in accordance with these By-Laws; provided, however, that in the case of a special
meeting requested by stockholders, the date of any, such special meeting shall not be more than

90 days after a Special Meeting Request that satisfies the requirements of this Section 2.2 is
received by the Secretary. Special meetings shall be held at such place within or without the
State of Delaware as the Board of Directors may determine.

Section 3. Notice. Except as otherwise provided by law, at least 10 and not more than
60 days before each meeting of stockholders, written notice of the time, date and place of the
meeting, and, in the case of a special meeting, the purpose or purposes for which the meeting is

called, shall be given to each stockholder in accordance with Article V, Sections 1.1 and 1.2 of
these By-Laws.

Section 4. Quorum. At any meeting of stockholders, the holders of record, present in
person or by proxy, of a majority of the Corporation's issued and outstanding capital stock shall
constitute a quorum for the transaction of business, except as otherwise provided by law. In the
absence of a quorum, any officer entitled to preside at or to act as secretary of the meeting shall

have power to adjourn the meeting from time to time until a quorum is present.

Section 5. Voting. Except as otherwise provided by law, all matters submitted to a
meeting of stockholders shall be decided by vote of the holders of record, present in person or by

proxy, of a majority of the Corporation's issued and outstanding capital stock.

Section 6. Notice of Stockholder Nominees. Only persons who are nominated in
accordance with the following procedures shall be eligible for election as Directors.
Nominations of persons for election to the Board of Directors of the Corporation may be made at

a meeting of stockholders by or at the direction of the Board of Directors, by any nominating
committee or person appointed to make such nominations by the Board of Directors, by any
stockholder of the Corporation entitled to vote for the election of Directors at the meeting who
complies with the notice procedures set forth in this Section 6, or by any Eligible Stockholder (as

defined in Article I, Section 9) who complies with the procedures set forth in Article I, Section 9.
Such nominations, if made by a stockholder of the Corporation pursuant to this Section 6, shall

be made pursuant to timely notice in writing addressed to the Secretary of the Corporation. To
be timely, a stockholder's notice shall be delivered to or mailed and received at the principal
executive offices of the Corporation not less than 60 days nor more than 90 days prior to the

meeting at which Directors are to be elected; provided, however, that in the event that less than
70 days' notice or prior public disclosure of the date of the meeting is given or made to

stockholders, notice by the stockholder to be timely must be so received no later than the close of

Uusiness on the 10th day following the day on which such notice of the date of the meeting was

mailed or such public disclosure was made. Such stockholder's notice shall set forth: (a) as to

each person whom the stockholder proposes to nominate for election or re-election as a Director,

(i) the name, age, business address and residence address of the person, (ii) the principal

occupation or employment of the person, (iii) the class and number of shares of stock of the
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Corporation which are beneficially owned by the person and (iv) any other information relating

to the person that would be required to be disclosed in solicitations for proxies for election of

Directors pursuant to Regulation 14A under the Exchange Act, or any successor rule thereto; and

(b) as to the stockholder giving the notice, (i) the name and record address of the stockholder and

(ii) the class and number of shares of the Corporation which are beneficially owned by the

stockholder. The Corporation may require any proposed nominee to furnish such other

information as may reasonably be required by the Corporation to determine the eligibility of such

proposed nominee to serve as a Director of the Corporation. No person shall be eligible for

election as a Director of the Corporation unless nominated in accordance with the procedures set

forth in this Section 6 or Article I, Section 9, as applicable.

The presiding officer at the meeting shall, if the facts warrant, determine and declare to

the meeting that a nomination was not made in accordance with the procedures set forth in this

Section 6 or Article I, Section 9, as applicable, and following any such determination, the

presiding officer shall so declare to the meeting and the defective nomination shall be

disregarded.

Section 7. Notice of Stockholder Proposals. At an annual meeting of the stockholders,
only such business shall be conducted as shall have been properly brought before the meeting.

To be properly brought before an annual meeting, business must be (a) specified in the notice of

meeting (or any supplement thereto) given by or at the direction of the Board of Directors,

(b) otherwise properly brought before the meeting by or at the direction of the Board of

Directors, or (c) otherwise properly brought before the meeting by a stockholder entitled to vote

on such business at the meeting who complies with the notice provisions set forth in this

Section 7. For business to be properly brought before an annual meeting by a stockholder, the

stockholder must have given timely notice thereof in writing addressed to the Secretary of the

Corporation. To be timely, a stockholder's notice shall be delivered to or mailed and received at

the principal executive offices of the Corporation not less than 60 days nor more than 90 days

prior to the meeting at which the business would be acted upon; provided, however, that in the

event that less than 70 days' notice or prior public disclosure of the date of the meeting is given

or made to stockholders, notice by the stockholder to be timely must be so received no later than

the close of business on the 10th day following the day on which such notice of the date of the

meeting was mailed or such public disclosure was made. Such stockholder's notice shall set

forth: (a) as to each matter the stockholder proposes to bring before the annual meeting a brief

description of the business desired to be brought before the annual meeting and the reasons for

conducting such business at the annual meeting and (b) as to the stockholder proposing such

business (i) the name and record address of the stockholder, (ii) the class and number of shares of

the Corporation which are beneficially owned by the stockholder and (iii) any material interest of

the stockholder in such business. No business shall be conducted at any annual meeting except

in accordance with the procedures set forth herein.

The presiding officer at the annual meeting shall, if the facts warrant, determine and

declare to the meeting that any stockholder proposal was not properly brought before the meeting

and in accordance with the provisions of this Section 7, and following any such determination,

the presiding officer shall so declare to the meeting and any such stockholder proposal shall not

be acted upon.
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Section 8. Voting Procedures and Inspectors of Elections. The Corporation shall, in
advance of any meeting of stockholders, appoint one or more inspectors to act at the meeting and
make a written report thereof. The Corporation may designate one or more persons as alternate
inspectors to replace any inspector who fails to act. If no inspector or alternate is able to act at a

meeting of stockholders, the person presiding at the meeting shall appoint one or more inspectors

to act at the meeting. Each inspector, before entering upon the discharge of his duties in
accordance with the provisions of the General Corporation Law of the State of Delaware, shall

take and sign an oath faithfully to execute the duties of inspector with strict impartiality and
according to the best of his ability.

The date and time of the opening and the closing of the polls for each matter upon which

the stockholders will vote at a meeting shall be announced at the meeting. No ballot proxies or
votes, nor any revocations thereof or changes thereto, shall be accepted by the inspectors after

the closing of the polls except as provided under the General Corporation Law of the State of
Delaware.

In determining the validity and counting of proxies and ballots, the inspector shall be
limited to an examination of the proxies, any envelopes submitted with those proxies, any
information provided in accordance with the provisions of the General Corporation Law of the

State of Delaware, ballots and the regular books and records of the Corporation, except that the
inspectors may consider other reliable information for the limited purpose of reconciling proxies
and ballots submitted by or on behalf of banks, brokers, their nominees or similar persons which

represent more votes than the holder of a proxy is authorized by the record owner to cast or more
votes than the stockholder holds of record. If the inspectors consider other reliable information

for the limited purpose permitted herein, the inspectors at the time they make their certification
shall specify the precise information considered by them, including the person or persons from

whom they obtained the information, when the information was obtained and the basis for the
inspectors' belief that such information is accurate and reliable.

Section 9. Proxy Access

A. Subject to the provisions of this Section 9, if any Eligible Stockholder or group of
up to 20 Eligible Stockholders submits to the Corporation a Proxy Access Notice
that complies with this Section 9 and such Eligible Stockholder or group of
Eligible Stockholders otherwise satisfies all the terms and conditions of this
Section 9 (such Eligible Stockholder or group of Eligible Stockholders, a
"Nominating Stockholder"), the Corporation shall include in its proxy statement
or on its form of proxy and ballot, as applicable (collectively, "proxy materials"),
for any annual meeting of stockholders, in addition to any persons nominated for
election by the Board of Directors or any committee thereof:

(1) the name of any person or persons nominated by such Nominating
Stockholder for cicction to the Board of Directors at such annual meeting
of stockholders who meets the requirements of this Section 9 (a
"Nominee");



(2) disclosure about the Nominee and the Nominating Stockholder required
under the rules of the Securities and Exchange Commission (the
"Commission") or other applicable law to be included in the proxy
materials;

(3) subject to the other applicable provisions of this Section 9, a written
statement, not to exceed 500 words, that is not contrary to any of the
Commission's proxy rules, including Rule 14a-9 under the Exchange Act
(a "Supporting Statement"), included by the Nominating Stockholder in
the Proxy Access Notice intended for inclusion in the proxy materials in
support of the Nominee's election to the Board of Directors; and

(4) any other information that the Corporation or the Board of Directors
determines, in its discretion, to include in the proxy materials relating to
the nomination of the Nominee, including, without limitation, any
statement in opposition to the nomination and any of the information
provided pursuant to this Section 9.

B. Maximum Number of Nominees.

(1) The Corporation shall not be required to include in the proxy materials for
an annual meeting of stockholders more Nominees than that number of
Directors constituting 20% of the total number of Directors of the
Corporation on the last day on which a Proxy Access Notice maybe
submitted pursuant to this Section 9 (rounded down to the nearest whole
number, but not less than two) (the "Ma~cimum Number"). The Maximum
Number for a particular annual meeting shall be reduced by: (A) the
number of Nominees who are subsequently withdrawn or that the Board of
Directors itself decides to nominate for election at such annual meeting of
stockholders (including, without limitation, any person who is or will be
nominated by the Board of Directors pursuant to any agreement or
understanding with one or more stockholders to avoid such person being
formally proposed as a Nominee), and (B) the number of incumbent
Directors who had been Nominees with respect to any of the preceding
two annual meetings of stockholders and whose reelection at the
upcoming annual meeting of stockholders is being recommended by the
Board of Directors (including, without limitation, any person who was
nominated by the Board of Directors pursuant to any agreement or
understanding with one or more stockholders to avoid such person being
formally proposed as a Nominee). In the event that one or more vacancies
for any reason occurs on the Board of Directors after the deadline set forth
in Article I, Section 9(D) but before the date of the annual meeting of
stockholders, and the Board ~f Directors resulve5 lu reduce the size of the
Board of Directors in connection therewith, the Maximum Number shall
be calculated based on the number of Directors as so reduced.
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(2) Any Nominating Stockholder submitting more than one Nominee for
inclusion in the Corporation's proxy materials shall rank such Nominees
based on the order that the Nominating Stockholder desires such
Nominees to be selected for inclusion in the Corporation's proxy materials
in the event that the total number of Nominees submitted by Nominating
Stockholders exceeds the Maximum Number. In the event that the
number of Nominees submitted by Nominating Stockholders exceeds the
Maximum Number, the highest ranking Nominee from each Nominating
Stockholder will be included in the Corporation's proxy materials until the
Maximum Number is reached, going in order from largest to smallest of
the number of shares of common stock of the Corporation owned by each
Nominating Stockholder as disclosed in each Nominating Stockholder's
Proxy Access Notice. If the Maximum Number is not reached after the
highest ranking Nominee of each Nominating Stockholder has been
selected, this process will be repeated as many times as necessary until the
Maximum Number is reached. If, after the deadline for submitting a
Proxy Access Notice as set forth in Article I, Section 9(D), a Nominating
Stockholder ceases to satisfy the requirements of this Section 9 or
withdraws its nomination or a Nominee ceases to satisfy the requirements
of this Section 9 or becomes unwilling or unable to serve on the Board of
Directors, whether before or after the mailing of definitive proxy
materials, then the nomination shall be disregarded, and the Corporation:
(A) shall not be required to include in its proxy materials the disregarded
Nominee and (B) may otherwise communicate to its stockholders,
including without limitation by amending or supplementing its proxy
materials, that the Nominee will not be included as a Nominee in the
proxy materials and the election of such Nominee will not be voted on at
the annual meeting of stockholders.

C. Eligibility of Nominating Stockholder.

(1) An "Eligible Stockholder" is a person who has either (A) been a record
holder of the shares of common stock used to satisfy the eligibility
requirements in this Section 9(C) continuously for the three-year period
specified in Subsection (2) below or (B) provides to the Secretary of the
Corporation, within the time period referred to in Article I, Section 9(D),
evidence of continuous ownership of such shares for such three-year
period from one or more securities intermediaries in a form that satisfies
the requirements as established by the Commission for a stockholder
proposal under Rule 14a-8 under the Exchange Act (or any successor
rule).

(2) An Eligible Stockholder or group of up to 20 Eligible Sluckhulcler5 may
submit a nomination in accordance with this Section 9 only if the person
or each member of the group, as applicable, has continuously owned at
least the Minimum Number (as defined below) of shares of the
Corporation's outstanding common stock throughout the three-year period
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preceding and including the date of submission of the Proxy Access
Notice, and continues to own at least the Minimum Number through the

date of the annual meeting of stockholders. Two or more funds that are

(A) under common management and investment control, (B) under
common management and funded primarily by a single employer or (C) a
"group of investment companies," as such term is defined in Section
12(d)(1)(G)(ii) of the Investment Company Act of 1940, as amended, (two
or more funds referred to under any of clause (A), (B) or (C), collectively
a "Qualifying Fund") shall be treated as one Eligible Stockholder. For the

avoidance of doubt, in the event of a nomination by a group of Eligible
Stockholders, any and all requirements and obligations for an individual

Eligible Stockholder that are set forth in this Section 9, including the
minimum holding period, shall apply to each member of such group;
provided, however, that the Minimum Number shall apply to the
ownership of the group in the aggregate. Should any stockholder
withdraw from a group of Eligible Stockholders at any time prior to the
annual meeting of stockholders, the group of Eligible Stockholders shall

only be deemed to own the shares held by the remaining members of the
group.

(3) The "Minimum Number" of shares of the Corporation's common stock

means three percent (3%) of the number of outstanding shares of common
stock as of the most recent date for which such amount is given in any
filing by the Corporation with the Commission prior to the submission of
the Proxy Access Notice.

(4) For purposes of this Section 9, an~Eligible Stockholder "owns" only those

outstanding shares of the common stock of the Corporation as to which the
Eligible Stockholder possesses both:

(a) the full voting and investment rights pertaining to the shares; and

(b) the full economic interest in (including the opportunity for profit
and risk of loss on) such shares;

provided, that the number of shares calculated in accordance with clauses (A) and

(B) shall not include any shares: (1) sold by such Eligible Stockholder or any of

its affiliates in any transaction that has not been settled or closed, (2) borrowed by

such Eligible Stockholder or any of its affiliates for any purpose or purchased by

such Eligible Stockholder or any of its affiliates pursuant to an agreement to
resell, or (3) subject to any option, warrant, forward contract, swap, contract of

sale, other derivative or similar agreement entered into by such Eligible
Stockholder or any of its affiliates, whether any such instrument or agreement is

to be settled with shares, cash or other property based on the notional amount or

value of outstanding shares of the Corporation, in any such case which instrument

or agreement has, or is intended to have, the purpose or effect of: (w) reducing in

any manner, to any extent or at any time in the future, such Eligible Stockholder's
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or any of its affiliates' full right to vote or direct the voting of any such shares,
and/or (x) hedging, offsetting, or altering to any degree, gain or loss arising from
the full economic ownership of such shares by such Eligible Stockholder or any
of its affiliates. An Eligible Stockholder "owns" shares held in the name of a
nominee or other intermediary so long as the Eligible Stockholder retains the right
to instruct how the shares are voted with respect to the election of Directors and
possesses the full economic interest in the shares. An Eligible Stockholder's
ownership of shares shall be deemed to continue during any period in which the
Eligible Stockholder has delegated any voting power by means of a proxy, power
of attorney, or other similar instrument or arrangement that is revocable at any
time by the Eligible Stockholder. An Eligible Stockholder's ownership of shares
shall be deemed to continue during any period in which the Eligible Stockholder
has loaned such shares; provided that the Eligible Stockholder has the power to
recall such loaned shares. The terms "owned," "owning" and other variations of
the word "own" shall have correlative meanings. Each Nominating Stockholder
shall furnish any other information that may reasonably be required by the Board
of Directors to verify such stockholder's continuous ownership of at least the
Minimum Number during the three-year period referred to above.

(5) No person may be in more than one group constituting a Nominating
Stockholder, and if any person appears as a member of more than one
group, it shall be deemed to be a member of the group that owns the
greatest aggregate number of shares of the Corporation's common stock as
reflected in the Proxy Access Notice, and no shares maybe attributed as
owned by more than one person constituting a Nominating Stockholder
under this Section 9.

D. To nominate a Nominee, the Nominating Stockholder must, no earlier than 150
calendar days and no later than 120 calendar days before the date of the
Corporation's proxy materials released to stockholders in connection with the
previous year's annual meeting of stockholders, submit to the Secretary of the
Corporation at the principal executive office of the Corporation all of the
following information and documents (collectively, the "Proxy Access Notice"):

(1) A Schedule 14N (or any successor form) relating to the Nominee,
completed and filed with the Commission by the Nominating Stockholder
as applicable, in accordance with the Commission's rules;

(2) A written notice of the nomination of such Nominee that includes the
following additional information, agreements, representations and
warranties by the Nominating Stockholder (including each group
member):

(a) the information, representations and agreements required with
respect to the nomination of Directors pursuant to Article I,
Section 6;



(b) the details of any relationship that existed within the past three
years and that would have been described pursuant to Item 6(e) of
Schedule 14N (or any successor item) if it existed on the date of
submission of the Schedule 14N;

(c) a representation and warranty that the Nominating Stockholder did
not acquire, and is not holding, securities of the Corporation for the
purpose or with the effect of influencing or changing control of the
Corporation;

(d) a representation and warranty that the Nominee's candidacy or, if
elected, Board of Directors membership, would not violate the
Certificate of Incorporation, these By-Laws, or any applicable state
or federal law or the rules of any stock exchange on which the
Corporation's common stock is traded;

(e) a representation and warranty that the Nominee:

(i) does not have any direct or indirect material relationship
with the Corporation and otherwise would qualify as an
"independent director" under the rules of the primary stock
exchange on which the Corporation's common stock is
traded and any applicable rules of the Commission;

(ii) would meet the audit committee independence
requirements under the rules of the Commission and of the
principal stock exchange on which the Corporation's
common stock is traded;

(iii) would qualify as a "non-employee director" for the
purposes of Rule 16b-3 under the Exchange Act (or any
successor rule);

(iv) would qualify as an "outside director" for the purposes of
Section 162(m) of the Internal Revenue Code of 1986, as
amended (or any successor provision);

(v) is not and has not been, within the past three years, an
officer, director, affiliate or representative of a competitor,
as defined under Section 8 of the Clayton Antitrust Act of
1914, as amended, and if the Nominee has held any such
position during this period, details thereof; and

(vi) is not and has not been subject to any event specified in
Rule 506(d)(1) of Regulation D (or any successor rule)
under the Securities Act of 1933, as amended, or Item
401(fl of Regulation S-K (or any successor rule) under the
Exchange Act, without reference to whether the event is
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material to an evaluation of the ability or integrity of the
Nominee;

(fl a representation and warranty that the Nominating Stockholder

satisfies the eligibility requirements set forth in Article I, Section
9(C), has provided evidence of ownership to the extent required by

Article I, Section 9(C)(1), and such evidence of ownership is true,

complete and correct;

(g) a representation and warranty that the Nominating Stockholder
intends to continue to satisfy the eligibility requirements described
in Article I, Section 9(C) through the date of the annual meeting of
stockholders;

(h) a representation and warranty that the Nominating Stockholder will
not engage in or support, directly or indirectly, a "solicitation"
within the meaning of Rule 14a-1(1) (without reference to the
exception in Section 14a-1(1)(2)(iv)) (or any successor rules) with

respect to the annual meeting of stockholders, other than a
solicitation in support of the Nominee or any nominee of the Board
of Directors;

(i) a representation and warranty that the Nominating Stockholder will

not use any proxy card other than the Corporation's proxy card in

soliciting stockholders in connection with the election of a
Nominee at the annual meeting of stockholders;

(j) if desired by the Nominating Stockholder, a Supporting Statement;

(k) in the case of a nomination by a group, the designation by all group

members of one group member that is authorized to act on behalf
of all group members with respect to matters relating to the
nomination, including withdrawal of the nomination;

(1) in the case of any Eligible Stockholder that is a Qualifying Fund
consisting of two or more funds, documentation demonstrating that
the funds are eligible to be treated as a Qualifying Fund and that
each such fund comprising the Qualifying Fund otherwise meets
the requirements set forth in this Section 9; and

(m) a representation and warranty that the Nominating Stockholder has

not nominated and will not nominate for election any individual as

Director at the annual meeting of stockholders other than its
Nominee(s).

(3} An executed agreement pursuant to which the Nominating Stockholder

(including each group member) agrees:
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(a) to comply with all applicable laws, rules and regulations in
connection with the nomination, solicitation and election;

(b) to file with the Commission any solicitation or other
communication with the Corporation's stockholders relating to any
Nominee or one or more of the Corporation's Directors or Director
nominees, regardless of whether any such filing is required under
any law, rule or regulation or whether any exemption from filing is
available for such materials under any law, rule or regulation;

(c) to assume all liability stemming from an action, suit or proceeding
concerning any actual or alleged legal or regulatory violation
arising out of any communication by the Nominating Stockholder
with the Corporation, its stockholders or any other person in
connection with the nomination or election of Directors, including,
without limitation, the Proxy Access Notice;

(d) to indemnify and hold harmless (jointly and severally with all other
group members, in the case of a group member) the Corporation
and each of its Directors, officers and employees individually
against any liability, loss, damages, expenses, demands, claims or
other costs (including reasonable attorneys' fees and disbursements
of counsel) incurred in connection with any threatened or pending
action, suit or proceeding, whether legal, administrative or
investigative, against the Corporation or any of its Directors,
officers or employees arising out of any nomination submitted by
the Nominating Stockholder (including, without limitation, relating
to any breach or alleged breach of its obligations, agreements,
representations or warranties) pursuant to this Section 9;

(e) in the event that (i) any information included in the Proxy Access
Notice, or any other communication by the Nominating
Stockholder (including with respect to any group member) with the
Corporation, its stockholders or any other person in connection
with the nomination or election of Directors ceases to be true and
accurate in all material respects (or omits a material fact necessary
to make the statements made not misleading), or (ii) the
Nominating Stockholder (including any group member) fails to
continue to satisfy the eligibility requirements described in Article
I, Section 9(C), the Nominating Stockholder shall promptly (and in
any event within 48 hours of discovering such misstatement,
omission or failure) (x) in the case of clause (i) above, notify the
Corporation acid any other recipient of such conununication of the
misstatement or omission in such previously provided information
and of the information that is required to correct the misstatement
or omission, and (y) in the case of clause (ii) above, notify the
Corporation why, and in what regard, the Nominating Stockholder
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fails to comply with the eligibility requirements described in

Article I, Section 9(C) (it being understood that providing any such

notification referenced in clauses (x) and (y) above shall not be
deemed to cure any defect or limit the Corporation's rights to omit

a Nominee from its proxy materials as provided in this Section 9);

and

(4) An executed agreement by the Nominee:

(a) to provide to the Corporation a completed copy of the
Corporation's Director questionnaire and such other information as

the Corporation may reasonably request; and

(b) that the Nominee (i) consents to be named in the proxy materials
as a nominee and, if elected, to serve on the Board of Directors and

(ii) has read and agrees to adhere to the Corporation's Corporate
Governance Principles and any other Corporation policies and
guidelines applicable to Directors generally.

The information and documents required by this Section 9(D) shall be: (x) provided with

respect to and executed by each group member, in the case of information applicable to

group members; and (y) provided with respect to the persons specified in Instruction 1 to

Items 6(c) and (d) of Schedule 14N (or any successor item) if and to the extent applicable

to a Nominating Stockholder or group member. The Proxy Access Notice shall be

deemed submitted on the date on which all the information and documents referred to in

this Section 9(D) (other than such information and documents contemplated to be

provided after the date the Proxy Access.Notice is provided) have been delivered to or, if

sent by mail, received by the Secretary of the Corporation. For the avoidance of doubt, in

no event shall any adjournment or postponement of an annual meeting of stockholders or

the public announcement thereof commence a new time period for the giving of a Proxy

Access Notice pursuant to this Section 9.

E. Exceptions and Clarifications.

(1) Notwithstanding anything to the contrary contained in this Section 9, (x)

the Corporation may omit from its proxy materials any Nominee and any

information concerning such Nominee (including a Nominating
Stockholder's Supporting Statement), (y) any nomination shall be

disregarded, and (z) no vote on such Nominee will occur (notwithstanding

that proxies in respect of such vote may have been received by the

Corporation), and the Nominating Stockholder may not, after the last day

on which a Proxy Access Notice would be timely, cure in any way any

defect preventing the nomination of the Nominee, if:

(a) the Corporation receives a notice pursuant to Article I, Section 6
that a stockholder intends to nominate a candidate for Director at

the annual meeting of stockholders;
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(b) the Nominating Stockholder or the designated lead group member,
as applicable, or any qualified representative thereof, does not
appear at the annual meeting of stockholders to present the
nomination submitted pursuant to this Section 9 or the Nominating
Stockholder withdraws its nomination prior to the annual meeting
of stockholders;

(c) the Board of Directors determines that such Nominee's nomination
or election to the Board of Directors would result in the
Corporation violating or failing to be in compliance with the
Certificate of Incorporation, these By-Laws or any applicable law,
rule or regulation to which the Corporation is subject, including
any rules or regulations of any stock exchange on which the
Corporation's common stock is traded;

(d) the Nominee was nominated for election to the Board of Directors
pursuant to this Section 9 at one of the Corporation's two
preceding annual meetings of stockholders and (i) its nomination
was withdrawn, (ii) such Nominee became ineligible to serve as a
Nominee or as a Director or (iii) such Nominee received a vote of
less than 25% of the shares of common stock entitled to vote for
such Nominee; or

(e) (i) the Nominating Stockholder fails to continue to satisfy the
eligibility requirements described in Article I, Section 9(C), (ii)
any of the representations and warranties made in the Proxy
Access Notice cease to be true, complete and correct (or omits to
state a material fact necessary to make the statements made therein
not misleading), (iii) the Nominee becomes unwilling or unable to
serve on the Board of Directors or (iv) the Nominating Stockholder
or the Nominee materially violates or breaches any of its
agreements, representations or warranties in this Section 9.

(2) Notwithstanding anything to the contrary contained in this Section 9, the
Corporation may omit from its proxy materials, or may supplement or
correct, any information, including all or any portion of the Supporting
Statement included in the Proxy Access Notice, if: (A) such information is
not true and correct in all material respects or omits a material statement
necessary to make the statements therein not misleading; (B) such
information directly or indirectly impugns the character, integrity or
personal reputation of, or, without factual foundation, directly or indirectly
makes charges concerning improper, illegal or immoral conduct or
associations with respect to, any person; or (C) the inclusion of such
information in the proxy materials would otherwise violate the
Commission's proxy rules or any other applicable law, rule or regulation.
Once submitted with a Proxy Access Notice, a Supporting Statement may
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not be amended, supplemented or modified by the Nominee or
Nominating Stockholder.

(3) For the avoidance of doubt, the Corporation may solicit against, and
include in the proxy materials its own statement relating to, any Nominee.

(4) This Section 9 provides the exclusive method for a stockholder to include
nominees for election to the Board of Directors in the Corporation's proxy
materials (including, without limitation, any proxy card or written ballot).

(5) The interpretation of, and compliance with, any provision of this Section

9, including the representations, warranties and covenants contained
herein, shall be determined by the Board of Directors or, in the discretion
of the Board of Directors, one or more of its designees, in each case acting
in good faith.

ARTICLE II

DIRECTORS

Section 1. Number, Election and Removal of Directors. The number of Directors that
shall constitute the Board of Directors shall not be less than three or more than fifteen. The

number of Directors of the Board of Directors on the date of the adoption and effectiveness of

these By-Laws shall be nine. Thereafter, within the limits specified above, the number of

Directors shall be determined by the Board of Directors or the stockholders. The Directors shall

be elected by stockholders at their annual meeting. Vacancies and newly created directorships

resulting from any increase in the number of Directors maybe filled by a majority of the

Directors then in office, although less than a quorum, or by the sole remaining Director or by the

stockholders.

Section 2. Meetings. Regular meetings of the Board of Directors shall be held at such

times and places as may from time to time be fixed by the Board of Directors or as may be

specified in a notice of meeting. Special meetings of the Board of Directors may be held at any

time upon the call of the President and shall be called by the President or Secretary if directed by

the Board of Directors. Written or electronic transmission notice of each special meeting of the

Board of Directors shall be sent to each Director not less than twenty-four hours before such

meeting. A meeting of the Board of Directors may be held without notice immediately after the

annual meeting of the stockholders. Notice need not be given of regular meetings of the Board

of Directors.

Section 3. Quorum. A majority of the total number of Directors shall constitute a quorum

for the transaction of business. If a quorum is not present at any meeting of the Board of

Directors, the Directors present may adjourn the meeting from time to time, without notice other

than announcement at the meeting, until such a quorum is present. Except as otherwise provided

by law, the Certificate of Incorporation of the Corporation, these By-Laws or any contract or

agreement to which the Corporation is a party, the act of a majority of the Directors present at

any meeting at which there is a quorum shall be the act of the Board of Directors.

15



Section 4. Committees. The Board of Directors may, by resolution adopted by a majority
of the whole Board of Directors, designate one or more committees, including, without
limitation, an Executive Committee, to have and exercise such power and authority as the Board
of Directors shall specify. In the absence or disqualification of a member of a committee, the
member or members thereof present at any meeting and not disqualified from voting, whether or

not he or they constitute a quorum, may unanimously appoint another Director to act at the
absent or disqualified member.

Section 5. Action Without Meeting. Unless otherwise restricted by the Certificate of
Incorporation or these By-Laws, any action required or permitted to be taken at any meeting of
the Board of Directors, or of any committee thereof, may be taken without a meeting if all
members of the Board of Directors or committee, as the case may be, consent thereto in writing
or by electronic transmission and the writing or writings or electronic transmission or
transmissions are filed with the minutes of proceedings of the Board of Directors or committee.

Section 6. Compensation of Directors. Unless otherwise restricted by the Certificate of
Incorporation or these By-Laws, the Board of Directors shall have the authority to fix the
compensation of Directors. The Directors may be paid their expenses, if any, of attendance at
each meeting of the Board of Directors and may be paid a fixed sum for attendance at each
meeting of the Board of Directors or a stated salary as Director. No such payment shall preclude
any Director from serving the Corporation in any other capacity and receiving compensation
therefor. Members of special or standing committees may be allowed like compensation for
attending committee meetings.

ARTICLE III

OFFICERS

The officers of the Corporation shall consist of a President, a Vice President, a Secretary,

a Treasurer, an Assistant Secretary, an Assistant Treasurer and such other additional officers
with such titles as the Board of Directors shall determine, all of which shall be chosen by and
shall serve at the pleasure of the Board of Directors. Such officers shall have the usual powers
and shall perform all the usual duties incident to their respective offices. All officers shall be
subject to the supervision and direction of the Board of Directors. The authority, duties or
responsibilities of any officer of the Corporation may be suspended by the President with or
without cause. Any officer elected or appointed by the Board of Directors may be removed by
the Board of Directors with or without cause.

ARTICLE IV

INDEMNIFICATION

Section 1. Power t~ Indemn~ in Actinn,s, S'uitr ~r Proceedings Other Than Those by or

in the Right of the Corporation. Subject to Section 3 of this Article IV, the Corporation shall
indemnify any person who was or is a party or is threatened to be made a party to any threatened,

pending or completed action, suit or proceeding, whether civil, criminal, administrative or
investigative, other than an action by or in the right of the Corporation, by reason of the fact that
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he is or was a Director, officer, employee or agent of the Corporation, or is or was serving at the

request of the Corporation as a Director, officer, employee or agent of another corporation,

partnership, joint venture, trust or other enterprise, against expenses (including attorneys' fees),

judgments, fines and amounts paid in settlement actually and reasonably incurred by him in

connection with such action, suit or proceeding if he acted in good faith and in a manner he

reasonably believed to be in or not opposed to the best interests of the Corporation, and, with

respect to any criminal action or proceeding, had no reasonable cause to believe his conduct was

unlawful. The termination of any action, suit or proceeding by judgment, order, settlement,

conviction, or upon a plea of nolo contendere or its equivalent, shall not, of itself, create a

presumption that the person did not act in good faith and in a manner which he reasonably

believed to be in or not opposed to the best interests of the Corporation, and, with respect to any

criminal action or proceeding, had reasonable cause to believe that his conduct was unlawful.

Section 2. Power to Indemn~ in Actions, Suits or Proceedings by or in the Right of the

Corporation. Subject to Section 3 of this Article IV, the Corporation shall indemnify any person

who was or is threatened to be made a party to any threatened, pending or completed action or

suit by or in the right of the Corporation to procure a judgment in its favor by reason of the fact

that he is or was a Director, officer, employee or agent of the Corporation, or is or was serving at

the request of the Corporation as a Director, officer, employee or agent of another corporation,

partnership, joint venture, trust or other enterprise, against expenses (including attorneys' fees)

actually and reasonably incurred by him in connection with the defense or settlement of such

action or suit if he acted in good faith and in a manner he reasonably believed to be in or not

opposed to the best interests of the Corporation; except that no indemnification shall be made in

respect of any claim, issue or matter as to which such person shall have been adjudged to be

liable for negligence or misconduct in the performance of his duty to the Corporation unless and

only to the extent that the Court of Chancery or the Court in which such action or suit was

brought shall determine upon application that, despite the adjudication of liability but in view of

all the circumstances of the case, such person is fairly and reasonably entitled to indemnity for

such expenses which the Court of Chancery or such other court shall deem proper.

Section 3. Authorization of Indemnification. Any indemnification under this Article IV

(unless ordered by a court) shall be made by the Corporation only as authorized in the specific

case upon a determination that indemnification of the Director, officer, employee or agent is

proper in the circumstances because he has met the applicable standard of conduct set forth in

Section 1 or Section 2 of this Article IV, as the case may be. Such determination shall be made

(i) by the Board of Directors by a majority vote of a quorum consisting of Directors who were

not parties to such action, suit or proceeding, or (ii) if such a quorum is not obtainable, or, even if

obtainable, a quorum of disinterested Directors so directs, by independent legal counsel in a

written opinion, or (iii) by the stockholders. To the extent, however, that a Director, officer,

employee or agent of the Corporation has been successful on the merits or otherwise in defense

of any action, suit or proceeding described above or in defense of any claim, issue or matter

therein, he shall be indemnified against expenses (including attorneys' fees) actually and

reasonably incurred by him in connection therewith, without the necessity for authorization in

the specific case.

Section 4. Good Faith Defrned. For purposes of any determination under Section 3 of

this Article IV, a person shall be deemed to have acted in good faith and in a manner he
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reasonably believed to be in or not opposed to the best interests of the Corporation, or, with

respect to any criminal action or proceeding, to have no reasonable cause to believe his conduct

was unlawful, if his action is based on the records or books of account of the Corporation or

another enterprise, or on information supplied to him by the officers of the Corporation or

another enterprise in the course of their duties, or on the advice of legal counsel for the
Corporation or another enterprise or on information or records given or reports made to the

Corporation or another enterprise by an independent certified public accountant or by an

appraiser or other expert selected with reasonable care by the Corporation or another enterprise.
The term "another enterprise" as used in this Section 4 shall mean any other corporation or any

partnership, joint venture, trust or other enterprise of which such person is or was serving at the

request of the Corporation as Director, officer, employee or agent. The provisions of this

Section 4 shall not be deemed to be exclusive or to limit in any way the circumstances in which a

person may be deemed to have met the applicable standard of conduct set forth in Sections 1 or 2

of this Article IV, as the case maybe.

Section 5. Indemnification by a Court. Notwithstanding any contrary determination in
the specific case under Section 3 of this Article IV, and notwithstanding the absence of any

determination thereunder, any Director, officer, employee or agent may apply to any court of
competent jurisdiction in the State of Delaware for indemnification to the extent otherwise

permissible under Sections 1 and 2 of this Article IV. The basis of such indemnification by a

court shall be a determination by such court that indemnification of the Director, officer,

employee or agent is proper in the circumstances because he had met the applicable standards of

conduct set forth in Sections 1 or 2 of this Article IV, as the case may be. Notice of any

application for indemnification pursuant to this Section 5 shall be given to the Corporation

promptly upon the filing of such application.

Section 6. Expenses Payable in Advance. Expenses incurred in defending or

investigating a threatened or pending action, suit or proceeding maybe paid by the Corporation

in advance of the final disposition of such action, suit or proceeding as authorized by the Board

of Directors in the specific case upon receipt of an undertaking by or on behalf of the Director,
officer, employee or agent to repay such amount unless it shall ultimately be determined that he

is entitled to be indemnified by the Corporation as authorized in this Article IV.

Section 7. Non-exclusivity and Survival of Indemnification. The indemnification

provided by this Article IV shall not be deemed exclusive of any other rights to which those
seeking indemnification may be entitled under any By-Law, agreement, contract, vote of

stockholders or disinterested Directors or pursuant to the direction (howsoever embodied) of any

court of competent jurisdiction or otherwise, both as to action in his official capacity and as to
action in another capacity while holding such office, it being the policy of the Corporation that

indemnification of the persons specified in Sections 1 or 2 of this Article IV shall be made to the

fullest extent permitted by law. The provisions of this Article IV shall not be deemed to preclude

the indemnification of any person who is not specified in Sections 1 or 2 of this Article IV but

whom the Corporation has the power or obligation l~ indemnify ur~cler ltie pruvisioiis ~fthe

General Corporation Law of the State of Delaware, or otherwise. The indemnification provided

by this Article IV shall continue as to a person who has ceased to be a Director, officer,

employee or agent and shall inure to the benefit of the heirs, executors and administrators of such

person.
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Section 8. Insurance. The Corporation may purchase and maintain insurance on behalf
of any person who is or was a Director, officer, employee or agent of the Corporation, or is or
was serving at the request of the Corporation as a Director, officer, employee or agent of another
corporation, partnership, joint venture, trust or other enterprise against any liability asserted
against him and incurred by him in any such capacity, or arising out of his status as such,
whether or not the Corporation would have the power or tie obligation to indemnify him against
such liability under the provisions of this Article IV.

Section 9. Meaning of "Corporation "for Purposes of Article IV. For purposes of this
Article IV, references to "the Corporation" shall include, in addition to the resulting Corporation,
any constituent corporation (including any constituent of a constituent) absorbed in a
consolidation or merger which, if its separate existence had continued would have had power and
authority to indemnify its Directors, officers, and employees or agents, so that any person who is
or was a director, officer, employee or agent of such constituent corporation, or is or was serving
at the request of such constituent corporation as a director, officer, employee or agent of another
corporation, partnership, joint venture, trust or other enterprise, shall stand in the same position
under the provisions of this Article IV with respect to the resulting or surviving corporation as he
would have with respect to such constituent corporation if its separate existence had continued.

ARTICLE V

GENERAL PROVISIONS

Section 1.1. Form, Delivery and Waiver of Notice. Whenever any statute, the Certificate
of Incorporation or these By-Laws require notice to be given to any Director or stockholder, such

notice may be given in writing by mail, addressed to such Director or stockholder at his address
as it appears in the records of the Corporation, with postage thereon prepaid. Such notice shall
be deemed to have been given when it is deposited in the United States mail. Notice to Directors
and stockholders may also be given by electronic transmission. A waiver of such notice in
writing signed by the person or persons entitled thereto, or a waiver by electronic transmission
by the person or persons entitled thereto, whether before or after the time stated in such notice,
shall be equivalent to the giving of such notice. Attendance of a Director at a meeting shall
constitute a waiver of notice of such meeting except where a Director attends a meeting for the
express purpose of objecting to the transaction of any business because the meeting is not
lawfully called or convened.

Section 1.2. Notice by Electronic Transmission. Without limiting the manner by which
notice otherwise may be given effectively to stockholders pursuant to the General Corporation
Law of the State of Delaware, the Certificate of Incorporation or these By-Laws, any notice to
stockholders given by the Corporation under any provision of the General Corporation Law of
the State of Delaware, the Certificate of Incorporation or these By-Laws shall be effective if
given by a form of electronic transmission consented to by the stockholder to whom the notice is
given. Any such consent shall be revocable by the stockholder by written notice to the
Corporation. Any such consent shall be deemed revoked if (a) the Corporation is unable to
deliver by electronic transmission two consecutive notices given by the Corporation in
accordance with such consent; and (b) such inability becomes known to the Secretary or an
Assistant Secretary of the Corporation or to the transfer agent, or other person responsible for the
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giving of notice. However, the inadvertent failure to treat such inability as a revocation shall not

invalidate any meeting or other action.

Any notice given pursuant to the preceding paragraph shall be deemed given: (i) if by

facsimile telecommunication, when directed to a number at which the stockholder has consented

to receive notice; (ii) if by electronic mail, when directed to an electronic mail address at which

the stockholder has consented to receive notice; (iii) if by a posting on an electronic network

together with separate notice to the stockholder of such specific posting, upon the later of

(A) such posting and (B) the giving of such separate notice; and (iv) if by any other form of

electronic transmission, when directed to the stockholder.

An affidavit of the Secretary or an Assistant Secretary or of the transfer agent or other

agent of the Corporation that the notice has been given by a form of electronic transmission

shall, in the absence of fraud, be prima facie evidence of the facts stated therein.

An "electronic transmission" means any form of communication, not directly involving

the physical transmission of paper, that creates a record that may be retained, retrieved, and

reviewed by a recipient thereof, and that maybe directly reproduced in paper form by such a

recipient through an automated process.

Notice by a form of electronic transmission shall not apply with respect to Sections 164,

296, 311, 312 or 324 of the General Corporation Law of the State of Delaware.

Section 2. Fiscal Year. The fiscal year of the Corporation shall be fixed by the Board of

Directors.

ARTICLE VI

1:~~1~~1~7~I~~~IF.`!

Any of these By-Laws maybe altered, amended or repealed by the affirmative vote of a

majority of the Board of Directors or, with respect to by-law amendments placed before the

stockholders for approval and except as otherwise as provided herein or required by law, by the

affirmative vote of the stockholders.


