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This is in response to your letter dated January 18, 2016 concerning the

shareholder proposals submitted to Tidelands Bancshares by Thomas J. Lykos, Jr. and

Blevins Family Properties, LLC. Copies of all of the correspondence on which this

response is based will be made available on our website at http://www.sec.~ov/divisions/

corp~n/cf-noaction/14a-8.shtml. For your reference, a brief discussion of the Division's

informal procedures regarding shareholder proposals is also available at the same website

address.

Sincerely,

Enclosure

Matt S. McNair
Senior Special Counsel

cc: Thomas J. Lykos, Jr.

~~~ FISMA &OMB Memorandum M-07-16 ***



February 25, 2016

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Tidelands Bancshares, Inc.
Incoming letter dated January 18, 2016

The proposals relate to various corporate matters.

There appears to be some basis for your view that Tidelands Bancshares may

exclude the proposals under rule 14a-8(fl. We note that the proponents appear to have

failed to supply, within 14 days of receipt of Tidelands Bancshares' request, documentary

support sufficiently evidencing that they satisfied the minimum ownership requirement

for the one-year period as required by rule 14a-8(b). Accordingly, we will not
recommend enforcement action to the Commission if Tidelands Bancshares omits the

proposals from its proxy materials in reliance on rules 14a-8(b) and 14a-8(fl. In reaching
this position, we have not found it necessary to address the alternative basis for omission

upon which Tidelands Bancshares relies.

Sincerely,

Evan S. Jacobson
Special Counsel
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The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matter under the proxy

rules, is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine, initially, whether or not it may be appropriate in a particular matter to

recommend enforcement action to the Commission. In connection with a shareholder proposal

under Rule 14a-8, the Division's staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Company's proxy materials, as well

as any information furnished by the proponent or the proponent's representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the

Commission's staff, the staff will always consider information concerning alleged violations of

the statutes administered by the Commission, including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved. The receipt by the staff

of such information, however, should not be construed as changing the staff's informal

procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff's and Commission's no-action responses to

Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these

no-action letters do not and cannot adjudicate the merits of a company's position with respect to

the proposal. Only a court such as a U.S. District Court can decide whether a company is

obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary

determination not to recommend or take Commission enforcement action, does not preclude a

proponent, or any shareholder of a company, from pursuing any rights he or she may have

against the company in court, should the management omit the proposal from the company's

proxy material.
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Attorneys and Counselors at Law

104 South Main Street /Ninth Ploor /Greenville, SC 29601

Tel: 864.250.2300 Fax: 864.250.2359

www. nelsonmullins.com

January 18, 2016

VTA E-MAIL
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
lU0 F Street, NE, Mail Stop 4561
Washington, DC 20549

Re: Cover Letter to No-Action Request
Tidelands Bancshares, Inc.

Neil E. Grayson

(Admitted in GA, SC & NY)

Tel: 864.250.2235

Fax: 864.250.2359

neil.grayson~nelsoumutlins.com

Shareholder Proposals of Thomas J. Lykos, Jr. and
Blevins Family Properties, LLC
Securities Exchange Act of 1934 —Rule 14a-(8)

Ladies and Gentlemen:

This letter is to respectfully advise the staff of the Division of Corporation Finance (the
"Staff") of the Securities and exchange Commission (the "Commission") that our client,

Tidelands Bancshares, Inc. (the "Company"), intends to omit from its proxy statement and
form of proxy for its 2016 Annual Meeting of Shareholders (collectively, the "2016 Proxy
Materials") the shareholder proposals described in the attached no-action request.

Pursuant to Rule 14a-8(j), we have filed this letter with the Commission no later than eighty

calendar days before the Company intends to file its definitive 2016 Proxy Materials with the
Commission and concurrently sent copies of this correspondence to the Proponents.

Pursuant to Section C of Staff Legal Bulletin No. 14D (November 7, 2008) ("SLB 14D"), I
am submitting this request for no-action relief to the Commission under Rule 14a-8 by use of

the Commission's e-mail address, shareholderproposalsQsec.gov, and have included my name

and telephone number both in the letter and the cover e-mail accompanying the letter. In
accordance with the Staff's instruction in Section E of SLB No. 14D, I azn simultaneously

Wish ojJSces in the District of ColurnGin, Flo~rda, Georgrn, Massaclrrisetts, Ne~v Yak, No~Yh Cnrolina, Sorrlh Cnrolinn, Tennessee and West Virginrn
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We would be happy to provide you with any additional information and answer any questions
that you may have x•egarding this subject. Correspondence regarding this letter should be sent
to neil,grayson@nelsonmullins.com. If we can be of any further assistance in this matter,
please do iiut Hesitate to call ine at (8G4) 250-2235.

Very truly yours,

i ~~
~_~.y~. ~'~'

Neil E. Crra s"~

enclosures



Nelson
Mullins

Nelson Mullins Riley &Scarborough LLP

Attorneys and Counselors at Law

104 South Main Street /Ninth Floor /Greenville, SC 29601

Tel: 864.250.2300 Fax: 864.250.2359

ww~v.nelsonmullins.com

January 18, 2016

VIA E-MAIL
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE, Mail Stop 4561
Washington, DC 20549

Neit E. Grayson

(Admitted in CA, SC & NY)

Tel: 8G4.25U.2235

Fax: 864.250.2359

Heil. graysonQnelsonmullins, com

Re; Tidelands Bancshares, Inc.
Shareholder Proposals of Thomas J. Lykos, Jr. and
Blevins Family Properties, LLC
Securities Exchange Act of 1934 —Rule 14a-(8)

Ladies and Gentlemen:

This letter is to xespectfully advise the staff of the Division of Corporation Finance (the

"Staff") of the Securities and Exchange Commission (the "Commission") that our client,

Tidelands Bancshares, Inc. (the "Company"), intends to omit from its proxy statement and

form of proxy fox its 2016 Annual Meeting of Shareholders ~ (collectively, the "2016 Proxy

Materials") the shareholder proposals in the initial lettersl delivered to the Company on

December 10, 2015 (the "Initial Proposals") and the shareholder proposals in the revised letter

delivered to the Company on January 5, 2016 (the "Revised Proposals," and together with the

Initial Proposals, the "Proposals") and statements in support thereof received from Thomas J.

Lykos, 7r. and Blevins Family Properties, LLC ("Blevins Family Propexties," and together

with Mr. Lykos, the "Proponents").

Pursuant to Rule 14a-8(j), we have filed this letter with the Commission no later than eighty

calendax days before the Company intends to file its definitive 2016 Proxy Materials with the

Commission and concurrently sent copies of this correspondence to the Proponents.

December 10, 2015. The December 10, 2015 letter appears to have been submitted solely to confirm
the Proponents will hold their shares until the 2016 annual shareholder meeting, which we note is
inconsistent with the requirennents of Rule 14a-8.

Wrth o„~ices in Jhe Dish•lc~ of Colronbin, Florida, Georgia, Massnch~rse~ts, New York, Nortih Carolina, Son1h Caroline, Tennessee airc! West Vrrginin
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Pursuant to Section C of Staff Legal Bulletin No. 14D (November 7, 2008) ("SLB 14D"), I

am submitting this request for no-action relief to the Commission under Rule 14a-8 by use of

the Commission's e-mail address, shareholderproposals~a sec.gov, and have included my name

ana lelepliune uuitiber Uulli iii Chis lelte~~ acid the cover e-nnail accompanying this letter. Iu

accordance with the Staff's instruction in Section E of SLB No. 14D, I am simultaneously

forwarding a copy of this letter to the Proponents, including forwarding a copy of this letter to

Mr. Lykos via email.

Rule 14a-8(k) and SLB 14D provide that shareholder proponents are requved to send

companies a copy of any correspondence that the proponents elect to submit to the Commission

or the Staff. Accordingly, we are taking this opportunity to inform the Proponents that if the

Proponents elect to submit additional correspondence to the Commission or the Staff with

respect to the Proposals, a copy of that correspondence should be furnished concurrently to the

undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.

PROPOSALS

The Proposals2 consist of the following: (1) the Company amend its bylaws to decrease the

numbex of board members to four, that the board consist of three independent directors and

one "inside director," and that the four director nominees include Alan D. Clemmons, Mary

V. Propes and John W. Gandy and Thomas H. Lyles; (2) the Company's Compensation

Committee "reduce the aggregate annual connpensation of the Company's and/or Bank's senior

executive officers;" (3) the Company's board establish a "Special Committee to explore

strategic options in an attempt to ̀ save the Bank; "' and (4) the Company's board "establish a

special litigation committee to determine if there are any causes of actions to be brought

against the executive management for breaches of the fiduciary duties owed to the Company's

shareholders."

A copy of the Proposals, as well as xelated correspondence from the Proponents, are Exhibits

to this letter as described below.

2 It is unclear from the Revised Proposals whether the Proponents seek to submit for inclusion all four
of the proposals also submitted in the Initial Proposals or just Proposals 1 and 3 (and Proposal4 in the
event Proposal 1 is excludable on the grounds that it is actually two proposals), but we note the
following on page ~ of rheReviseaFroposals:-"the undersigzied request the inclusion of all four
shareholder proppsals."



Office of Chief Counsel
7anuary 18, 2016
Page 3

BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposals may be

excluded from the 2016 Pi'ox~ Materials pursuant ~~:

• Rule 14a-8(b) and Rule 14a-8(fl(1) because the Proponents failed to provide satisfactory

evidence of eligibility to submit shareholder proposals in accordance with Rules 14a-

8(b) and 14a-8(x(1) and, despite proper notice, have failed to correct this deficiency;

and

• Rule 14a-8(c) because the Proponents have each submitted more than one shareholder

proposal for consideration at the 2016 Annual Meeting of Shareholders and, despite

proper notice, have failed to correct this deficiency.

We also believe there are other bases under Rule 14a-8, including under Rule 14a-8(i), fox

exclusion of the Proposals. In addition, it appears that Blevins Family Properties is a nominal

proponent and serves as the alter ego of Mr. Lykos. However, we are addressing only the

procedural matters addressed in this letter at this time and reserve the right to raise the

additional bases for exclusion.

BACKGROUND

The Proponents delivered the Initial Proposals to the Company on December 10, 2015.3 The

Proponents delivered the Revised Proposals to the Company on January 5, 2016.4 These

submissions contain a number of deficiencies, including the failure to provide verification of

the Proponents' eligibility to submit the Proposals. In fact, the Proponents note in the

Proposals that they are beneficial shareholders and are not able to provide satisfactory evidence

of eligibility to submit shareholder proposals. In addition, the Company has confirmed that,

according to the records of the Company's stock transfer agent, the Proponents do not appear

as registered shareholders of the Company.

The Proposals also set forth "Proposal 1," "Proposal 2," "Proposal 3," and "Proposal 4," and

the subjects of the Proposals are distinctly different. Further, it appears that "Proposal 1" is

actually two proposals in that it requests that the Company (i) amend the Bylaws to reduce the

number of directors, and (ii) adopt a new independence standard. As Proponents axe well

aware, a qualifying shareholder may submit no more than one proposal to a company for

inclusion in a company's proxy staterz~ent for a particular shaxeholders' nneeting.

Accordingly, on December 22, 2015, which was within 14 days of the date on which the

Company received the Initial Proposals, the Company sent the Proponents a letter notifying

3 See Exhibit A.
4 See Exhibit B.
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them of the procedural deficiencies as required by Rule 14a-8(:F) (the "Deficiency Notice"). In

the Deficiency Notice, the Company informed the Proponents of the requirements of Rule 14a-

8 and explained how they could cure the several procedural deficiencies. The Deficiency
Notice also included a copy of Rule 14a-8 and SEC Staff Legal Bulletin No. 14F (Oct. X 8,
2011) ("SLB 14F"). The Deficiency Notice was delivered on December 23, 2015 via FedEx to
both Mr. Lykos and Blevins Family Properties, at 5:49 p.m, and 6:23 p.m., respectively.s
The Deficiency Notice was also delivered on December 22, 2015 via email to Mr. Lykos.6 As

a courtesy, Mr. Lykos was reminded via email of the procedural deficiencies on December 29,
2015, and Mr. Lykos confirmed receipt.'

On December 29, 2015, Mr. Lykos acknowledged receipt of the Deficiency Notice by email

on behalf of the Proponents and indicated they would respond to the Company and the SEC in

a timely manner.$ On January 5, 2016, the Proponents responded to the Deficiency Notice but

failed to cure the deficiencies, including failing to pxove their eligibility to submit proposals by
providing proof of ownership from the "record" holder of their shares, and failing to revise
their submission to limit it to two Proposals.9 With respect to the deficiencies identified in the

Deficiency Notice regarding Mr. Lykos' shares, the Proponents noted in their response that
"[i]t is impossible to comply with this requirement .,,"'o

The Company has received no further correspondence from the Proponents regarding the
Proposals ox proof of the Proponents' ownership of Company shares.

ANALYSIS

The Proposals may be excluded under Rixle 14a-8(b) aYid Rule 14a-8(t~(1) because the

PropoYients failed to establish the requisite eligibility to submit tiie Proposals and, despite

proper notice, have failed to correct this deficiency.

As discussed more fully below, the Company believes that it may properly omit the Proposals

fiom its proxy materials for its 201.6 Annual Meeting of Shareholders pursuant to Rules 14a-

8(b) and 14a-8(x(1), because the Proponents failed to provide satisfactory evidence of
eligibility to submit shareholder proposals in accordance with Rules 14a-8(b) and 14a-8(x(1).

5 See Exhibit C.
6 See Exhibit D. '
See Exhibit E. The Deficiency Notice was mailed again on December 28, 2015 to both Propoxients,

v did not accep elivery at the addresses they provided to the Company.
$ See Exhibit F.
9 See Exhibit G.
10 Of some concern is that Mr. Lykos repeatedly claims he has held $2,000 in market value of
Company shares for the required period. However, given the value of the Company's shares over the
required period Mr. Lykos could not have held $2,000 in market value with 500 shares (assuming he
even owns S00 shares, which he has not demonstrated consistent with Rule 14a-8).
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The Company may exclude the Proposals because the Proponents failed to provide satisfactory
evidence of eligibility with regard to the Proposals in accordance with Rule 14a-8(b). Rule

14a-8(b) provides, in part, that "[i]n order to be eligible to submit a proposal, [a shareholder]

must have continuously held at least $'L,000 in market value, or 1 %, of the Company's
securities entitled to be voted on the proposal at the meeting for at least one year by the date
[the shareholder] submits] the pxoposal." The Staff has stated in Staff Legal Bulletin No. 14

(July 14, 2001) ("SLB 14") that when a shareholder is not the registered holder of the

company's securities, the shareholder "is responsible for proving his or her eligibility to
submit a proposal to the company."

Rule 14a-8(i) provides that a company may exclude a shareholder proposal if the proponent
fails to provide evidence of eligibility under Rule 14a-8, including the beneficial ownership

requirements of Rule 14a-8(b), so long as the company timely notifies the proponent of the
problem and the proponents fail to correct the deficiency within the required time. In addition,

Staff Legal Bulletin No. 14G (Oct. 16, 2012) ("SLB 14G") provides specific guidance on the
manner in which companies should notify proponents.

The Company satisfied its obligations under Rule 14a-8 and SLB 14G by transmitting to the

Proponents in a timely mariner the Deficiency Notice, which set forth the information listed

above and attached a copy of both Rule 14a-8 and SLB 14F. '

The Deficiency Notice included, in relevant part:

• A description of the eligibility requirements of Rule 14a-8(b);

A statement explaining the deficiencies in the Proposals (i.e., "the Company's stock
records do not indicate that, as of the date the Proposals were submitted, (i) Thomas 7.

Lykos, Jr. is the recorc~ owner of at least $2,000 in market value, or 1 %, of the
Company's shares, and (ii) that Blevins Family Properties LLC is the record owner of

at least $2,000 in market value, or 1 %, of the Company's shares;" and "As explained

in Rule 14a-8(b) and in SEC staff guidance, sufficient proof must be in the form of: (1)

a written statement from the "record" holder of your shares (usually a broker or a
bank) verifying that you continuously held the required number of Company shares for

the one-year period preceding and including December 10, 2015; or (2) if you have

filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5, or

amendments to those documents ox updated forms, reflecting your ownership of the

required number of Company shares as of or befoxe the date on which the one-year

amendments reporting a change in the ownership level and a written statement that you

continuously held the required number of Company shares for the one-year period."
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• An explanation of what the Proponents should do to comply with the rule (i.e., "I£ your

broker or bank is a DTC pa1•ticipant, then you need to submit a written statement from

your broker or bank verifying that you continuously held the required number of
Company shares for the one-year period preceding and including December 10, 2015");

• A statement calling the Proponents' attention to the 14-day deadline for responding to

the Company's notice (i.e., "The SEC's rules require that your response to this letter
be postmarked or transmitted electronically no later than 14 calendar days from the date

you receive this letter. "); and

• A copy of Rule 14a-8 and SLB 14F.

The Staff has consistently concurred that a shareholder proposal may be excluded from a

company's proxy materials when the proponent failed to provide satisfactory evidence of
eligibility to submit the shareholder proposal in accordance with Rule 14a-8(b) and Rule 14a-
8(~(1)." Further, in Visa Inc. (October 24, 2012), the Staff concurred with the exclusion of a

shareholder proposal under Rule 14a-8(fj where the proponents failed to supply documentary
support sufficiently evidencing that they satisfied the minimum ownership requirement for the
one-year period requixed by Rule 14a-8(b) following receipt of a company's timely notice of
deficiency. See also, Yahoo! Inc. (March 24, 2011); Cisco Systems, Inc. (July 11, 2011); I.D.
Systems, Inc. (March 31, 2011); Amazon.com, Inc. (March 29, 2011); Time Warner Inc.
(February 19, 2009); and General Motors Corp. (February 19, 2008).

With regard to the Proposals, the Proponents, who are not registered shareholders of the
Company, failed to provide adequate documentary evidence of ownership of the Company's
securities in accordance with Rule 14a-8(b). As a result, the Proponents have not demonstrated

their eligibility to submit shareholder proposals in accordance with Rule 14a-8,

The Proposals may be excluded under Rule 14a-8(c) because the Proponents have each

submitted more than one shareholder proposal for consideration at the 2016 Annual

Meeting of Shareholders and, despite proper notice, have failed to correct this deficiency.

The Proponent submitted the four Proposals to the Company on December 10, 2015. Because

the Company received multiple proposals from the Proponents, the Company timely sent the

Proponents the Deficiency Notice by e-mail and FedEx. As noted above, the Deficiency

Notice was delivered on December 23, 2015 to both of the Proponents. The Deficiency Notice

was reminded via email of the procedural deficiencies on December 29, 2015, and Mr. Lykos

confirmed receipt.

__ _ - ----
" CSK Auto Corp. (Jan. 29, 2007); PulteGroup, Inc. (Jan. 6, 2012); United Continental Holdings, Inc.
(Mar. 11, 2010); International Paper Co. (Jan. 5, 2001).
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The Deficiency Notice notified the Proponents of the requirements of Rule 14a-8 and how the

Proponents could cure the deficiency, specifically that a shareholder may submit no more than

one proposal to a company for a particular shareholders' meeting.

On January 5, 2016, the Proponents sent the Company the Revised Proposals, and noted "the

undersigned request the inclusion of all four• shareholder proposals." Thus, the Proponents

have failed to cure the deficiency, and the Proposals may be excluded.

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it will take

no action if the Company excludes all of the Proposals from its 2016 Proxy Materials.

We would be happy to provide you with any additional information and answer any questions

that you may have regarding this subject. Correspondence regarding this letter should be sent

to neil.grayson@nelsonmullins.com. If we can be of any further assistance in this matter,

please do not hesitate to call me at (864) 250-2235.

Very truly yours,

1

Neil E. Gra -~

Enclosures
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From: TOttl'I~ff.S&OMB MEMORANDUM M-07-16*'"

Sent: Thursday, December 10, 2015 9:56 AM
To: Thomas Lyles; Alan Clemmons; mikewburrellCa?sc.rr.com; John Gandy
Subject: 2016 Shareholder Proposals and previous correspondence

Gentlemen: Attached you will find two documents. The first is Shareholder Proposals to be included in
TDBK's proxy to the Shareholders for the Annual Meeting, should you have one. These proposals have
already been received by the Company and I have written confirmation of their receipt from two sources.
expect that with this email and the delivery by overnight mail that the three modes of communication

with you have been accomplished. Thus, your efforts to frustrate shareholders as in the past have been
countered. I have also attached a letter to the Board. The Letter has many questions that you have
neglected to answer. I would hope that you would answer them before December 19, 2015. Unlike last
year, I plan to go to the media and the SEC and banking regulators and reveal the extent of your efforts to
frustrate shareholders' positive attempts to save the Bank while failing to fulfill your fiduciary duties. Mr.
Burrell responded to my concerns about a particular asset disposition by saying he would look into it.
Obviously, that effort went nowhere. I plan to disclose these documents to the state and federal
regulatory authorities and the media in January 2016, since: (i) there is no transaction on the horizon;
(ii) you will be in default on TARP in next month;(iii) the Bank's performance continues to decline; and (iv)
reports are rampant (albeit hearsay) in South Carolina banking circles that no deal has been struck
because management is insisting on their change of control payments and other severance
provisions. You may notice that Ms. Propes and Ms. Robinson are not included on this email. Ms.
Robinson as your Corporate Secretary has received hers in that capacity. Ms. Propes remains
in mourning and there is no need to trouble her at this time.

This email and any files transmitted with it are confidential and are intended solely for the use

of the individual or entity to whom they are addressed. This communication represents the

originator's pexsonal views and opinions, which do not necessarily reflect those of Tidelands
Bank. If you are not the oxiginal recipient or the person responsible for delivering the email to

the intended recipient, be advised that you have received this email in errox, and that any use,

dissemination, forwarding, printing, or copying of this email is strictly prohibited. If you
received this email in error, please unmediately notify postmaster~a tidelandsbank. com.



SHAREHOLDER PROPOSALS TO TIDELANDS BANCSHARES IhCC,

December 9, 2015

Delivered b~ Certi:fied Mail
Return Receipt Requested and
via E-mail and Facsimile

Tanya D, Robinson
Corpozate Secretary
Tidelands B~incshares, Tnc.
875 Lowcountry Boulevard
Mount Pleasant, South Carolina 29464

Re; Shareholder Proposals to be presented at 2016 Annual Meeting
of Tidelands Bancshares, Inc. Shareholders ("Tidelands" or "Company")

Dear Ms. Robinson:

The undersigned shareholders of Tidelands Bancshares, Inc. ("Proposing Shareholder") entitled
to vote at the 207.6 Annual Meeting of the Company's Shareholders to be held in 2016 ("Annual
Meeting"), is delivering this formal letter request and notice to the Company. This request and
notice are made in accordance with the Company's Articles of Incorporation and Articles of
Amendment ("Articles") and Article 2, Section 9 of the Company's Amended and Restated By-
laws ("By-laws").

Pursuant to Article 2, Saction 9 of the Company's Bylaws ("Section 9"), the Proposing
Shareholder desires to introduce certain shareholder proposals to the Company's shareholders as
"business to be Drought before the annual meeting," which is appropriate for co~zsidezation by all
shareholders at the 2016 Annual Meeting. With regard to the Company's By-laws, please be
advised that the information required by those subparagraphs is provided under the names of the
signatory to this correspondence who is a "shareholder entitled to vote" pursuant to Section
9(a)(iii) which expressly provides that beneficial owners have the right to submit proposals under
Seckion 9 and the material interest of such shareholder in such business relates directly to the
Proposing Shareholder's beneficial ownership of connrnon stock in the Company as of the
anticipated record date on or before March 2016.

Moreover, should you receive any instructions that the attached Shareholder Proposals should
not be included in the Company's 2016 Proxy Materials distributed to all shareholders prior to
the 2016 Annual Meeting of Shareholders and do not include them in the Company's Proxy
distributed to all shareholders at the Annual Meeting and do not provide the undersigned a
shareholder list as of the record date you, as Corporate Secretary will be acting outside the scope

your decision to pass on the un.dersigned's qualifications as a shareholder to introduce such

1



Proposals. That decision requires a legal judgment beyond the ministerial authority provided to

you under the 13y-laws, They have been properly introduced and must be distributed with the

Company's 2016 Proxy and made available to all shareholders pursuant to the By-laws.

The undersigned are the beneficial owners of the Company's Common stock. The shareholders of the

Company ~vi~o are entitled to introduce Proposals are defined in the Company's By-laws, in Article 2

Section 9 entitled "Section 9. Shareholder Proposals" ("Section 9"). Section 9 of the By-laws identifies

the type of :~hnrcholdcr entitled to submit propo~nlc and ~pocifioally reoognize~ benoficial chareholderE uc

of the record date and the process for submitting any shareholder proposals at an annual meeting.

We would note the specific language of the Company's By-laws to support the appropriateness of

Proposals o!'t'ured by a beneficial shareholder. Article 2, Section 9 provides in pertinent part: "(a) [t]o the

extent required by applicable law, a shareholder may bring a proposal before an annual shareholders

meeting as set forth in this Section 9....A shareholders notice to the secretary of the Corporation shall set

forth each matter the shareholder proposes to bring before the annual meeting... (iii) the class and number

of shares of the Corporation that are owned of record and the class and namber of shares that are

owned beneficially but not held of record, by the shareholder as of the record date of the

meeting,..." (emphasis added).

Finally, neither the Code, the Company's SEC filings nor the Company's By-laws or Articles of

Incorporation contain a prohibition against a beneficial owner from introducing a shareholder proposal. In

fact, the By-t~~ws permit beneficial owners to introduce such proposals. To do otherwise is against public

policy which requires more transparency in the operation of corporations in general and troubled financial

institutions specifically, Moreover, any attempt to exclude the Proposals is in direct contravention of the

Company's own tenets cited in the Ethics Code and its Corporate Governance Statements contained in the

Company's SEC filings and the 2015 Proxy. The notice and delivery requirements of Section 9 have been

corr►plied with as have the requirements of Subsections 9(a) (i)-(iv). Upon a close reading of Section 9,
and in anticipation of your previous erroneous rulings, neither the President and CEO of the Company,

an insider ~vl~o is clearly not disinterested given the substance of the T'roposals, nor his counsel arc in a

position to determine that the proposals do not comply with the provisions of Section 9 and that "the

business was not properly brought before the meeting in accordance with the foregoing provisions [of

Section' 9J ..."

Thus not only were prior rationales for disqualification legally suspect, the language and intent of

Section 9, require the inclusion Proposals offered by a beneficial owner as of -the time they are submitted,

In addition, the President/CEO is not qualified or in a position to determine compliance with Section 9.

As the Proposals are in compliance with the process described in Section 4, any disqualification at this

point is at best premature and any subsequent failure to include these proposals violates the letter and

intent of the federal securities laws.

The proposing Shareholder has an interest in the election of Directors at the 2016 Annual

Meeting through the beneficial ownership of Company stock. Except as described herein,

including the disclosures in the Attachment, none of the Shareholder Nominees will receive any

compensation froiza the Proposing Shareholder in connection with any of the proposals set forth
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Also pursuant to the Company's By-laws, the following Proposing Shareholder proposals

("Proposals") are to be distributed with (the "Proxy and Related Proxy Materials") provided to

the Company's sk~areholders at the 2016 Annual Meeting and placed on the agenda for adoption

by the Company's shareholders at the 2016 Annual Meeting:

A proposal to amend the Company's By-laws to reduce the number of

Company directors to four directors and to require that three /fourths of the

Company's Board is comprised of independent directors as determined by

NASDAQ standards and require:nnents and the provisions of the Company's

governing documents.

A proposal that requires that the members of the Company's Compensation

Committee to reduce the amount of the aggregate annual compensation of

the three most highly compensated senior executive officers of the

Company and/or Tidelands Bank ("Bank") by a mininnum of 30/0.

A proposal to provide for the creation of a special comnnittee of the Board to

be chaired by an Independent Member of the Board and three shareholders

who have no relationship with the Company other than their ownership of

Connpany's shares. The special comnnittee nnennbers should have expertise

and experience in merger and acquisition transactions, equity and debt

offerings and corporate restructurings. The purpose of this subcommittee

will be to provide strategic options to the Company's Board and

shareholders to be acted upon by the Board.

A proposal to provide for a special litigation committee of the Board to be

chaired by an Independent Member of the Board and consisting of three

shareholders with the requisite expertise to determine if the shareholders

have any derivative cause of action against certain members of the executive

nnanagement team ;for breach of their fiduciary duties to the Sank anti the

Company. The Committee will engage in the retention of former SEC

Commissioner Roel Campos of the Law firm of Locke Lord, Washington

DL or an attorney with similar credentials who has no conflicts with the

Bank, the Company, the Board Members or the executive m.anagennent of

the Bank and the Company.

The specific language of the Proposals are provided in the Attachment to this notice and

axe incorporated in this notice to the Company's Secretary and are submitted pursuant to the

procedures set forth in the relevant sections of the Company's By-laws for inclusion in the

Company's 2016 Proxy nnaterials distributed to all shareholders for consideration at and

distribution prior to the 2016 Annual Meeting.

Pursuant to the Company's By-laws, for the purpose of nominating the three independent

director Nominees and one insider nominee, the Proposing Shareholder for the respective

Shareholder Director Nominees is beneficial holder of shares entitled to vote at such nneeting and

intends to appear in person to be recognized and speak in support of the Shareholder Proposals

that the Shareholder Director Nominees and the other Proposals be included in the materials



presented to all of the Company's Sharelzoldex~s as nnatters to be addressed at the 2016 Annual

Meeting, As a beneficial shareholder entitled to vote, the Pt'oposii~~; Shareholder requests that a

list of sha►•eholders entitled to vote as of the record date be provided if the form required by the
By-laws so the k'roposing Shareholder can distribute the Proposals prior to the meeting.

Pursuant to the Company's $y-laws, the Proposing Shareholder represents that there are

no arrangements or understandings between the shareholder and each nominee and any person or

persons pursuant to which the nomination or nominations are ro tie made by the sharehuWer,

Pursuant to the Company's By-laws, the information required under the Company's By-

laws is contained in pervious proxy materials provided by the Company to its shareholders and

that document is incorporated by reference in this letter notice to the Cozporate Secretary of the

Company.

Pursuant to the By-Laws, the Proposing Shareholder provides below the information

regarding the Shareholder Director Nominees responsive to the Company's By-laws and Item

22(b) of Schedule 14A as applicable. The representations of Proposing Shareholder pursuant to

these requirements follow.

Given their current service and re-nomination, it is assumed that the

Proposing Shareholder Director nominees consent to be named in the Company's proxy

statement and proxy and to serve if elected.

• The Proposing Shareholder has not been involved in any legal proceeding

during the last 10 years as specified in Item 40"1(k) of Regulation S-IC.

The Proposing Shareholder, to the best of its knowledge believes that the

shareholder nominees continue to meet the director qualifications set forth in the

Company's charter documents,

• The Proposing Shareholder, to the best of its knowledge, believe that the

independent nominees continue to meet the objective criteria for "independence" under

the applicable provisions of the Company's governing documents and the nominees axe

not "interested persons" of the Proposing Shareholder as that term is defined in Section

2(x)(19) of the Investment Company Act of 1940.

The Proposing Shareholder represents that there are no direct or indirect

material interests in any contract oi' agreement between the Proposing Shareholder, the

nominees and/or the Company or any affiliate of the Company.

• The Proposing Shareholder represents that there is no material pending or

threatened litigation in which the shareholders and/or the shareholder nominees are a

party or material participant that involves the Company and the Bank, their officers and

directors or any affiliate of the Company and/or the Bank other than that which has been

previously disclosed to the Company's shareholders.

• The Proposing Shareholder represents that there are no other material
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and any affiliate of the Company and/or the Bank that has not been disclosed,



• In the event that any solicitations are made to support the Proposals, the

Proposing Shareholders will make the solicitations itself or seek contributions from other
shareholders inclined to support the Proposals. Such solicitations will be made in written

correspondence or through oral communication.

• The Proposing Shareholder does not intend to engage third party contracts
for making such solicitations.

• The total estimated amount to be expended on such solicitation is less than

$10,000 and there have been no funds expended on solicitations to date.

• The cost of the solicitations is expected to be borne by the Company to the

extent that the Proposals are included in the Proxy Materials to be disseminated by the

Company. Otherwise, expenses will be borne by the Proposing Shareholder and perhaps

other shareholders on a pro-rata basis.

• The Proposing Shareholder has an interest in the election of directors at

the 2016 Annual Meeting through its beneficial ownership of Company stock. Except as

described herein, including that none of the Shareholder Nominees will receive any

compensation from any Proposing Shareholder in connection with any proxy solicitation.

The Shareholder Nominees have an interest in their election as directors at the Annual

Meeting due to their ownership of Company Stock.

• The Proposing Shareholder has had no criminal convictions in the past ten

years.

• The Proposing Shareholder only those shares in the Company that

disclosed herein and purchased more than two years ago.

• The Proposing Shareholder is not and has not been within the past year a

party to any contracts, arrangements or understandings with respect to the Company's

securities and the terms of the contract, arrangement or understanding.

• The Proposing Shareholder represents that the ownership positions

discle>sed on the signature page represent its current beneficial ownership position and

there are no other Company securities held by an associate.

• The Proposing Shareholder represents that it owns no ownership interest

in any parent or subsidiary of the Company.

• The Proposing Shareholder represents that Item 404(x) of Regulation S-K

does not apply.

• The Proposing Shareholder represents that there are no arrangements

concerning future employment or transactions with the Company.

The Proposing Shareholder represents that it has no substantial interest in

• by securities holdings or otherwise, held by a party to an arrangement or

understanding related to a director nominee.



The Proposals sue designed to address shareholder concerns that have been long ignored
by a majoi7ty of the current Board and the Company's executive management. T?ursuant to the
Company's Dy-Laws, the Proposing Shareholder requires that a vote by ballot be taken on all the
Proposals before the Shareholders at the Annual Meeting. Further, at the Annual Meeting, the
Proposing Shareholders urge the Company's Board, Corporate Secretary and executive officers
to comply with all other the provisions of the Company's By-laws and Articles of Incorporation

relevant to the consideration and vote upon the Proposals.

Please contact the widersigned should you require fiu~ther information regarding the
Proposing Shareholders submission of the Proposals. The address for such purposes is provided

below.

Very truly yours,

7̂ ;'~ /

Shareholder I~tame: Thom ~ .1. Ly cos, ,fir.
Shareholder Adc

""FISMA &OMB MEMORANDUM M-07-16"`

Shareholder Name: Blevins Family Properties,
LLC

By its Managing Partner: Hillary Blevins
Shareholder Ad

"'FISMA &OMB MEMORANDUM M-07-16""

Ownership Interest: 500 Shares Ownership Interest: 29,4US Shares

Bene~ciglly Owned Bene~ciafly Owned
Class: Common Class: Comffion
Principal Occupation: Investment Banker/ PrincipAl Occupation: Multi-Family

Lawyer investments
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PURPOSE OF THE PROPOSALS TO B~ CONSTD~R~D

The purpose of the Proposals to be considered at the 2016 Annual Meeting of the Company's
Shareholders are set forth herein and include consideration of, and voting upon, the following items:

1. A shareholder proposal to amend the Company's By-laws to decrease the number of Board
Members to four and require that the Board consist of three. independent directors end nn?. inside.
director, '~'he four director nominees to be proposed include: (a) three current independent
directors including Alan D. Clemmons, Mary V. Propes and John W. Gandy; and (b) one inside
director, Thomas H. Lyles who is the current Chief Executive Officer of the Company. These
directors will hold offices until the 2017 Annual Meeting of the Company's shareholders and
until their respective successors are duly elected and qua]ified.

2, A shareholder proposal to require the Company's Compensation Coanmittee to reduce the
aggregate annual compensation of the Coanpany's and/or Bank's senior executive officers.

3, A shareholder proposal directing the Company's Board to establish a Special Committee to

explore strategic options in an attempt to "save the Bank."

4. A shareholder proposal directing the Company's Board to establish a special litigation connmittee
to determine if there are any causes of actions to 'be brought against the executive management

for breaches of the fiduciary duties owed to the Company's shareholders.

S. To transact any and all other business that may properly come before the 2016 Annual Meeting,

Although an explanation of the need for each specific Proposal follows each one, a geocral explanation of

the background is offered to provide fellow shareholders some context is appropriate,

There are certain members of the Board who have demonstrated a lack of the requisite criteria to be

considered independent due to circumstances. Ra[her than identify them in this correspondence, it is the

task of the board to make such evaluations and decisions because of the representations previously made

to shareholders that are not accurate. The Company goes to great length in its By-laws and proxy

materials to disclose the characteristics of an independent board member and the criteria it uses for board

nominees. The fact is that this well intended information does not provide shareholders with an accurate,

full and fair characterization of how the Board's independence has been compromised; however, it offers

no explanation of the efforts the nonninating committee makes to insure that the standards axe not applied

to the current Board. An objective and disinterested analysis can only result in the request that certain

board members no longer be considered independent.

~~he question of independence turns on whether a director is, for any substantial reason, incapable of

making a decision with only the best interests of the corporation in mind, In this case, the Board has

made it clear that certain members lack independence because:

• They receive a material financial benefit from their service on the Board.

• The Board is under the control of a ►management teach that created the "problems" at the Bank
and yet the Board has taken no steps to replace them or reduce their compensation.

The Board is assured of a lifetime a ointment, Regrettably, the Board is "trapped" due to the

real the precarious financial position of t e ompany. at new, in epen ent erectors wou

stand for e~eckion given the personal liability they would assume? Thus the Director Nominating



Committee Process and the qualifications for selection are at best irrelevant and at worst

misleading.

• The "independent directors" cannot be effectively challenged by other shareholder nominees

because of the Company's precarious financial position. The current board collectively owns a

small percentage of the Company's stock and as a result has not always acted in the best interests

of all shareholders or even a majority of the company's shareholders.

~ The independence of certain Board members is a fiction due to the substantial Likelihood they

would be found liable should the Company fail. Further, Mr. Lyles' assertion that the Board had

no position on the Shareholder Proposals offered at the 2015 Annual Shareholder meeting was a

material misrepresentation of fact. Mr. Lyles' had the authority to vote the shares he held as the

proxy. As a director, he had, at the time of the meeting a position on the 2015 Shareholder

Proposals and had received the approval of the Board to vote these proxies against the 2015

Shareholder Proposals. Given the nature of the 2015 Proposals that directly affect his salary and

his potential exposure to shareholder litigation for his mismanagement of the Company, he should

have recused himself or asked the Board to take a formal position on the 2015 Shareholder

Proposals.

• The Board did not fully consider the 2015 Shareholder Proposals dated December 5, 2014, but

instead relied on a technicality to argue that they should not be presented to the Shareholders at

the Annual Meeting. Further, the Board employed technicalities to deny the legitimate exercise of

shareholder rights,

• In the Proxy Materials dated April 8, 2015, the Company discloses that it "makes loans and enters

into other transactions in the ordinary course of business with our directors and officers and their

affiliates. As of December 31, 2014, these borrowings totaled $9.3 million." Similar language

was disclosed in the 2015 proxies. A total of $9.3 million in loans to insiders would not normally

be a cause of concern at a much larger institution that was well capitalized. However, in this case,

given the dwindling capital base of the Bank, management's efforts to disenfranchise

shareholders, the divergence of the interests of certain Board members and nnanagement with

those of the Board, non-compliance with the Consent Order and the lack of independence of

certain Board members, the size of the loans to insiders is a cause of concern and suggests that

there is a need for a review of these loans by a special litigation committee as contemplated in

Proposal4 above.

• The corporate merits of impaneling an independent advisory committee, reducing executive

compensation, the formation of a special litigation committee and reducing the size of the Board

to include only truly independent directors are obvious and accompany the Shareholder

Proposals. The Board's faiture to consider or adopt them, in light of the current circumstances,

demonstrates that a majorliy of the board is neither "disinterested" nor independent despite their

representations to the contrary.

The Shareholder Proposals do not seek the resignation of any Board Member. father the Proposals ask

for a Committee of the Board to ensure that all shareholders have input from individuals with the requisite

independence and absence of conflict required to provide real alternatives for consideration by all

shareholders. Further, it is time to apply the appropriate standards for determining the independence of

the current Board. To do otherwise, violates the Board's duty of disclosure this requires full and accurate

in



These points are not raised and the Proposals are not offered to question the personal integrity of any

Board member. Good people do not always possess the requisite abilities and expertise to deal with a
difficult situaxion. The T'roposals are offered in good faith to benefit all shareholders. It is apparent that
the Board has little of any incentive to question the activities of the executive management team. Tl~e
Board is faced with a difficult situation: their independence has been compromised by the activitieti of
management who has a Svengali like hold over them. Perhaps they are unsure which course to choose
other than to follow the advice of a management team. A management team that teas taken advantage of
their lack of experience in addressing the problems confronting the Company and the Bank as well as tl~e
concerns expressed in the Shareholder Proposals.

Proposal 1: Shareholder Proposal to Amend the Company's By-laws and Reduce the

Cozn~pany's Board of Directors to consist of Four Members and Require a three fourths
Majority of Independent Directors

The Company's Board of Directors consists of eight members. The Proposing
Shareholders request that an amendment to the relevant sections of the Company's By-Laws be
put on the agenda such that (i) only foux current board members of the Board of Directors will be
elected at the 2015 ,A.nnual General Meeting, or at any general meeting of shareholders called
thereafter, Upon adoption of Proposal 1, a three fourths majority of the Company's directors
must be independent directors under NASDAQ standards and requirements used for the
determination of independent "directors" will be adopted and applied to the Company's Board.

The proposed new provision of the Company's By-Laws shall replace the existing relevant By-

laws in their entirety. The relevant provisions regarding the number of Directors to be elected
pursuant to the Company's By-laws shall be deleted in its entirety and replaced by.

"The Conopany's charter• documents are amended to reduce the number of directors

of the corporation so that the number of directors shall nunnber not less than one (1) or

more than four (4). Three/fourths of the corporation's directors shall consist of

independent directors as that term is defined under NASDAQ requirements. The Board

will consist of four current members of the Company's Board of Directors of three

independent directors and one inside director, The directors are to be elected on an

individual basis and for a term of office of one year, For purposes of this provision, one

year shall mean the period between two annual shareholder meetings."

The Company's directors shall be elected by a plurality of the votes cast at the Annua] Meeting.

All other proposals will be adopted upon receiving the affirrrzative vote of the holders of a majority of the

shares of Common Stock represented at the Annual Meeting, either in person or by Proxy.

The Proposing Shareholders recommend that the four (4) nominees include:

AJ.an D, Clemmons
Mary V. Propes
,Tohn W. Gandy
Thomas H. Lyles

Proposal 2: Shareholder Proposal requiring the Compensation Committee to reduce tl~e

aggregate annual compensation of the aggregate annual compensation of certain of the
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The Proposing Shareholder requests the Company's Boaxd reduce the overhead of the
senior executive officers of the Company and or Bank by at least thirty per cent (30%). While the
efforts to "weather the storm of the Great Recession" have been appreciated, the Company's and
the Bank's management have continued to draw relatively large annual compensation as the
Dank continues to lose money and the Company's capital has dwindled to negative levels. lust
as the size of the Bank's assets have fallen, so should the compensation level of the executive
mana~emenf who oversaw and/or created the asset quality problems at the Bank, Further, if t1'ae
saCaries tivere reducecd to correspond with peer Cevel ins~itutrons, the Bank would have likely
have been pr~o~tabCe ira 2014 and 2015 and might achieve an increased level of pro~tabrlity i~:
2016.There has been no return to shareholders who have patiently awaited a turn around and
there has been no apparent attempt to increase shareholder value. Rather than undertake an effort
to address the situation and perhaps save the Company and Banlc from failure, the current team

has apparently been comfortable with their inflated salaries and perquisites in the role as
caretaker until the FDIC "fails" the institution.

"RESOLVED, that the Cozrapany's shareholders urge the Board to direct the
Compensation Coanmittee of the Board to reduce the amount of the aggregate anneal

compensation of the three most highly compensated senior executive officers of the

Compa►iy and /or the bank ~~y a minimum of 30 percent. The shareholders direct the Board
and the Compensation Committee to negotiate such reductions and provide a more

incentive pay structure to be determined at their discretion in the event that the Bank and

the Company resolves its TARP and Trust Preferred principal and interests payments to

the satisfaction of the relevant regulatory agencies. The Shareholders recomrrxend that part

o1'any incentive based compensation be paid in Company stock"

Pro~~osal 3: Shareholder Proposal for the formation o#' a Special Committee of the

Board to explore Strategic Alternatives

The Proposing Shareholder requests the Board establish a Committee of the Board

consisting of at least one Independent Director and at three shareholders with the experience to

offer strategic options to salvage the Bank. The Proposing Shareholder is aware of several

attempts to provide alternatives to salvage the Bank. At some point the interests of the

management and certain members of the Board and those of the Company's shareholders have

become conflicted. The Proposing Shareholder believes a certain degree of objectivity,

independence, expertise and experience is required to determine if the situation at the Company

and the Bank can be salvaged. Given the nature and extent of the conflicts, perhaps the only the

way for existing shareholders to insure that their interests are considered in a restructuring of the

Company and the t3ank, There is a dire need for some innovative and independent thinking as

the situation continues to deteriorate. To date, management and certain members of the Board

appear to have resisted such alternatives as their interests do not coincide with those of a

majority of the Company's shareholders. An independent, special committee of the Board

consisting o~ knowledgeable shareholders will certainly have interests aligned with the

Board members. It is time for the Board to establish a special committee to explore actively
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strategic alternatives and solutions, Management has been passive too long and t}ie Board s}~ould

no longer allow management to oversee the further erosion of shareholder value.

"RESOLVED, that the Company's shareholders direct the Board to establish a
Special Committee consisting one Independent Board memher and three shareholders of
common stock ~vho are, within 90 days after the Special Committee's formatio►i but no
later than September 30, 2015, to report on strategic alternatives to the Board and
shareholders. The shareholders who will be appointed to the special committee with the
independent board member will have no relationship with the ~3ank or the Company other

than their ownership of Company stock, The shareholder members of the special

committee shall be selected due to their experience, expertise and knowledge of debt and

equity placements, mergers and acquisitions and corporate restructurings. "

Proposal 4: Shareholder proposal for the formation of a special litigation

committee to determine if the executive management of the Company or the Bank has

breached the fiduciary duties owed to the Company's sharei~olders,

The Proposing Shareholder requests the Board establish a special litigation committee to

detei7nine if the Company's shareholders have a cause of action against the executive

management of the Company for breaches of the fiduciary owed to the Company's shareholders.

The Proposing Shareholder suggests that the Special Litigation Committee retain the services of

former SEC Commissioner• Roel Campos or an attorney with similar qualifications to make such

an analysis a report back to the Board and the Company's shax•eholders. The Company's Board

has taken extraordinary steps to: (i) thwart the introduction of shareholder proposals and to

disenfranchise shareholders; (ii) "stonewall" shareholders wk~o seek information regarding the

Board's efforts to comply with the December 2010 Consent Order with state and federal banking

regulators; (iii) mislead shareholders and perhaps the Board with regard to the precarious

financial position of the Company and the possibility that the management team is acting in its

own best interests rather than in the interests of all shareholders; (iv) fail to with the Company's

Code of Ethics; (v) adequately disclose the consequences attendant to the default on its trust

preferred securities and its 'TARP securities and the effect of a default in these payments as the

Company's ability to survive as a "going concern"; and (vi) address other shareholder concerns

such as "the interests of management and others in certain transactions" that may adversely

affect the safety and soundness of the ~3ank.

~~RESOLVED, that the Company's shareholders direct the Board to establish a special

litigation Committee consisting of an Independent Counsel and three shareholders

unaffiliated with management and the Board. With the aid of Independent Counsel the

special litigation committee shall issue a written report to the full Board containing the

findings of its investigation ("Report") within 90 days after the Committee is formed but no

later than May 1, 2015. Upon discovery of any grounds justifying the removal of any

member of management or a current or former Board 1VYember of the Company, the

special litigation committee shall report such grounds to the Board immediately and shall

riot wait for the issuance of the Report. Upon recerpt of a removal recommendation from

the special litigation committee, the Board shall immediately remove the Board mennber,
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"1"I-pOMI.~ .1. I,.YKOS, .lR. -

May 29, 2015

• ~. .

Board of Directors

Tidelands Bancshares, Inc, ("Company"}, ~ ~ ~ ~ „ ; ,

Tidelands Bank ("Bank") ' ,

875 Lowcountry Blvd. o '.", •.. ;'.a~

Mount Pleasant, South Carolina 29464

I want to thank Mr. Tarleton for overruling Mr. Lyles and the Company's counsel and permitting me to

attend the Annual Shareholders' Meeting on May 18, 2015 ("Meeting" or "Annual Meeting"), and

allowing the Shareholder Proposals ("Proposals") to be voted upon. Mr.'~arleton, who served as .

Chairman of the Meeting, correctly noted that the Proposals were timely submitted and therefore proper

for consideration. As noted below, I do take issue with Mr. Lyles' representation that die Board was

neutral on the Proposals. As the formal part of the meeting was not adjourned before the Lyle'

"presentarion" regarding the Gocnpany's performance began, all remarks should be included in the formal

minutes of the Meeting. X am not sure whether this was by design since my attendance at the Meeting

was conditioned upon an agreement we reached or by your oversight on how such meetings are

conducted, I was effectively "muzzled" during the formal portion of the Meeting.

I£ it was not apparent before the Meeting, one thing became clear at the Meeting. Your interests are no

longer aligned with the shareholders. Please understand that I do not believe your motives are directed by

misfeasance or malfeasance. Your failure to act in the best interests of shareholders by allowing Mr. Lyles

to disenfranchise sf~areholders and then elevating his interests over those of the shareholders is a poor

reflection on you as directors and not a statement on your qualities as individuals. 'Phis criticism is harsh

one given the situation. However, I wilt point out the bases for this conclusion and note that I have

offered an approach to address the situation and you have consistently rejected advice that has proven

meritorious in similar circumstances with other insritutions.

I have attended hundreds of annual meetings of bank holding companies during my career. Yours on May

18, 2015, was remarkable for many reasons; the most notable of which was the total lack of transparency

in the management of the Company and Bank, Your silence as a Board, tacit approval of Mr, Lyles'

statements and lack of a presentation were not lost on the shareholders. I cannot recall an annual meeting

where the CEO and CFO failed to offer a presentation supported by a hand out or power point

presentation regarding the bank's performance over the last year, comparisons with its previous years'

performances, plans £or the future and a comparison with its local peers. If management or you are not

familiar with such presentations, I will provide an example, or perhaps your investment advisor could

provide one to you and then you could distribute to all shareholders. As referenced herein, the term Bank

management and/or Company nnanagement refers to the senior executive management identified on page

11 of the Proxy ("Management").

~~
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Given the lack of a presentation and the continued poor operating performance of the Bank and Company,

are shareholders right to assume that your plan is to keep: "Whistling past the graveyard?" What were the

specific reasons that there was a loss in the last quarter given the performance of the local economy? Was

this lost expected? Was it due to the sale of a piece of owned real estate? As with all banks in dire

financial position, rumors tend to take on added significance. In your case, did the result come from a sale

of a piece of real estate for a little over $1 million that ~vns carried on the books fora $3 million? What

were the circumstances of that sale? Did anyone affiliated with the Bank or Company or any relative of an

employee, director or affiliate earn a fee or any form of payment related to this transaction? Before the

answers are provided, please be aware that T was provided a copy a publicly filed recording of the

transaction with the county, so try to provide detailed responses to these inquiries to avoid further

speculation, hearsay and rumor.

While the extent of Mr. Lyles' efforts to frustrate the legitimate exercise of shareholder rights came as no

sw-prise, T have been impressed by your perception of the fiduciary duties owed to shareholders. By your

silence in the face of Mr. Lyles' misstatements made in the presence of your shareholders during the

Meeting, it appears you have adopted his position. His comments confirmed certain misstatements made

in the Company's proxy materials dated April 8, 2015 (hereinafter referred to as "Proxy") which noticed

the Meeting and was the first disclosure to shareholders other than Management and the Board of the

March 19, 2015 record date ("Record Date"), Moreover, his misleading statements during the formal

portion of the Annual Meeting concerning the Board's neutrality regarding the Shareholder Proposals

provided additional grounds to support the belief that you have acquiesced in his actions and support the

misstatements contained in the Proxy.

First, Mr. Lyles continues to hold fast to the representation he made during the Meeting and as disclosed

in the Proxy that the Board is comprised of "Independent" directors per NASDAQ requirements is a

material misstatement and per the criteria set forth on pages 6, 7 and 8 of the Proxy. Given these

requirements, a shareholder must wonder how much new business in the form of deposits and loans the

Board has brought to the Bank. Also, one wonders how a Bank that has loaned the Board which holds

only 8,75 %of the stock can justify over $9 million in loans to certain Board members. How are these

loans performing and does it affect the decision to raise Management's compensation? Are the loans

outstanding to any member of the Company's Compensation Committee? Given the lack of transparency

in light of your actions and representations, these are legitirr►ate questions that must ba addressed by the
Board and Management. The Board is neither independent nor disinterested. Mr. Lyles' representations in

the Meeting and the fact that the Board did not actively participate in the Meeting provide furt}~er proof

that the Board is suffering a severe case of Stockholm Syndrome. You have become hostages to

Management for so long that you have begun that to identify with (and even over compensate) your

captors,

For example, the statements of Ms. Robinson and Mr. Clemmons in our February 23, 2015 meeting

demonstrated their lack of independence and a profound misunderstanding of their fiduciary duties to

shareholders. However, the fact the Board approved management raises in light of a Shareholder Proposal

to reduce such pay was totally inconsistent with the actions of an independent board. The Board should be

aware by now that a considerable percentage of disinterested shareholders support a reduction of pay

rather than an increase in compensation. There was neither justification for nor an explanation of such an
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increase in light of the Company's and Bank's operating performance and deteriorating capital position

over the last 20 quarters. Rewarding Management, while losses continue to mount at the Company and

Bank is further evidence of your abrogation of your duties and the total dependence on Management to

the detriment of shareholders. Tf the Company and Bunk were ever to become profitable, one can only

imagine the size of the compensation package Management would be awarded. Not only have the

architects of near fa~luro remained in place, but they have been rewarded without any explanation to

shareholders.

After the Meeting adjourned, one Board member confirmed my worst suspicions regarding the extent to

which the Board is held hostage. In the presence of several shareholders, this Board member observed

that Board was powerless to do a~iythi~ig because (and I paraphrase): "Who else could they find to run

the Compa~ry and Bank."

While the concern is legitimate and sentiment sincere, there era many managennet~t teams that are turn

around specialists who specialize in this situation who would be welcomed by the regulators. Indeed, the

shareholders would vote fox a new board who would replace Management if it were practical to do so.

Although there are others that can be brought in subject to regulatory approval, the Board will riot even

question the decisions or recommendations of Management. Shareholders aze not in a position to replace

the Board despite your lack of independence and breaches of duty reflected in your continuous and

unquestioned support of Mr. Lyles and senior management.

In the February 23, 2015 meeting, I began to understand why the Board has taken this untenable position.

Mr. Clemmons likened the boa~•d-shareholder relationship to that of a representative democracy. His

analogy suffers at many levels, However, the Company is in such poor shape that I observed and still

contend that: "No one in their right mind would stand for election." Thus the Board and Management are

totally insulated and entrenched because of the imminent failure of the Company and Bank and the

attendant regulatory and private legal exposure you face.

In short, you are neither independent nor disinterested because you simply say so in the Proxy and Mr.

Lyles'conclusiory statement on this point at the Annual Meeting. An application of the criteria to

establish independence contained in the Company's Bylaws and in the Proxy demonstrates otherwise

when applied to this situation. Facts are stubborn things and the facts here reveal a Board held hostage to

Management.

The second misstatement in the Proxy concerns the Company's application of the terms "the shareholder

of record." While the term sha~~eholder of record is defined in the relevant South Carolina statute, it is

defined for the purposes of that statute and not for determi~ting who can vote at the Annual Meeting.

Further the statute does not define what constitutes proof that one is a shareholder of record. The

Company's B-laws allow the Chairman of the meeting to take actions that recognize the votes of the

beneficial owners. In any event, the Company, through Mr..Lyles and the Board's counsel (X refer to Mr.

Hennig III as the Board's counsel because it appears he from his statements and interpretations and failure

to advise the Board that he does not represent the Company's shareholders other than those who sit on the

Boai•dl did not accent proof of beneficial ownership as evidence that one is a shareholder of record. I

would welcome your explanation if the Board members and Management were subject to the same

limitations/requirements imposed on other beneficial owners, whether they were voted and how your
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shares were voted. X ask because of the shares owned or controlled by board as record shareholders

reflect that Chairman Tarleton is the sole shareholder of record for 30,100 shares, Board Member Lyles

holds 40,375 shares in his name, Board member Clemmons holds only 8,444 in his own name, Board

Member Robinson holds only 800 shares in her own name, Board member Propes holds 15,000 in leer

own name and Mr. Mathewes holds only 9,636 as a shareholder of record. The other Board members and

senior executives arc not included as shareholders of record on the list presented at the meeting.

The Board collectively owns less than 100,000 shares of record. Given the tallies against the Proposals

provided by the election judges at the Meeting, if the shares voted by Mr. Lyles as proxy are disqualified

by his conflicts and if the shares held directly or beneficially by the Board and Management are

disqualified due to the clear conflicts described below, then the vote for the Proposals would have carried

at the meeting. Therefore, as was requested at the Meeting where the judge of elections agreed to preserve

and protect the integrity of the proxies, X ask for the copies of all proses counted and all votes of record

be supplied to me for review for examination as the tallies do not add up after a review of the publicly

filed documents regarding Board and executive ownership.

No beneficial owner who holds their shares in street name can comply with the provisions to filing their

proposals for inclusion in the proxy materials to be distributed by the Company. Any shareholder

proposals for the 2015 meeting had to be submitted by December'10, 2014. However, the record date of

the meeting (March 19, 2015) and the operation of Section 9(a) (iii) of the Company's By-laws make it

impossible to prove on December 10, 2014 that the proposing shareholder was a holder as of the record

date, this year March 19, 2015, and obtain the proof required by the Mr. Lyles and counsel that they were

a record holder on the record date. The application of the By-Laws and the evidence required by the

Company effectively disenfranchises 83% of the shareholders given the practicalities of holding shares in

street name in 21st century America. Under the position taken by the Company, to have been considered

for inclusion in the Company's proxy materials for the 2015 Annual Meeting, the proposing shareholder

would have to prove on December 1Q, 2014, that he was a record holder of Company shares on a record

date that yet to be established — an impossibility. Then once the record date established and disclosed, in

this case after April 8, 2015, there is very limited time, insufficient time, to acquire the documentation

required by the Company for beneficial shareholders to prove the right to vote their shares because they

cannot prove to the Company's satisfaction that they were shareholders of record on the record date. For

example, I never received a proxy, My estimate is that most shareholders received theirs in mid- or late

April giving them only 20 to 25 business days to jump the legal hurdles established by Mr, Lyles and

your counsel once they contacted their broker who then would have put them in contact with Cede & Co.

The third misstatement, found on page 16 of the Proxy, would normally seem trivial. This representation

which normally be considered clerical again demonstrates the Company's casual attitude regarding the

formalities of corporate governance at best. At worst it represents another active attempt to frustrate the

legitimate exercise of shareholder rights. The Proxy section entitled "SHAREHOLDER PROPOSALS

FOR THE 2015 ANNUAL MEETING OF SHAREHOLDERS" should be entitled "SHAREHOLDER

PROPOSALS FOR THE 2016 ANNUAL MEETING OF SFIAItEHOLDBRS," The disclosure in

Shareholder Proposals section of the Froxy statement would put shareholders on notice that the proposals

or t e nu:e ~nb wou e ue ecem er n o

of the current dispute regarding the Proposals, the attempts to disenfranchise shareholders and the timing
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of the submission of various shareholder proposals to enable all shareholders to consider them-the crux of
the issue facing this Board.

The fourth misstatement concen~s the Company's failure to note, let alone higlilight, the change in
position of the Company's auditors with regard to the viability of the Company. Failure to include such a
discussion on pages 9 and 10 of the Proxy is an act of omission. While in hex presentation at the Annual
Meeting, Ms. Kobinson articulated the risks attendant with the inability to pay back the 'i'KuYs and '1'AIZY

funds, there has been no disclosure of the salient facts that these holders may have expressed to the Board.
Certain disclosures are required. Moreover, the fact that the auditors have downgraded their assessment of
the Company's viability was not disclosed to all shareholders. This is a material fact mentioned in passing
by the auditors at the Annual Meeting that to only a few shareholders. This fact should be disclosed in an
8k filing to all shareholders since the next downgrade will be to raise the issue of the Company's viability
as a going concern.

The fifth misstatement made in the formal portion of the Annual Meetings was that the Board was neutral
regarding the Shareholder Proposals. With this curt and dismissive comment, Mr. Lyles placed you all in
an actionable position, The Board obviously opposed all of the Proposals given the tally provided at the
Annual Meeting. For example if you opposed the provision regarding a reduction in executive pay, and

you were neutral on this position, then wiry did you approve an increase in their compensation? Answer.
you are Management's hostages. At a minimum, one Board member should have noted that she or he was
not neumal and corrected Mr. Lyles' material misrepresentation of fact on your behalf if that were the
case.

Your act of omission was compounded by the fact that the Board was on notice that certain of the
Proposals had bean proposed, then re-introduced and would still be pursued at the Meeting. There is
substantial correspondence with the SEC and with the Board confirming the existence and substance of
the Proposals and their adverse effect on Mr. Lyles. Regardless, the last paragraph on page 1 of the Proxy
in the Section entitled "Voting Information," you consciously empowered Mr. Lyles to vote "in

accordance with his judgment" on matters in which he was directly conflicted. Such actions directly
contravene the Code of Ethics oited on page 9 of the Proxy. One wonders if the Code applies only to the
Management and not to the Board. In any event, by promoting his personal and financial interests over
those of the Company's shareholders, he has violated the Company's Code of Ethics. As a Company
Director, he has violated his fiduciary duties to the shareholders and you have aided and abetted his
actions.

The second act you allowed Mr. Lyles to take, an act that was not neutral, was to permit Mr. Lyles to
abuse his position of trust by casting the votes he held as proxy against each Proposal. Did it not occur to
one of you that the Proposals directly affected Mr. Lyle's compensation and his ability to exercise
absolute power at the Company and Bank? Each Proposal represented a direct conflict of interest to him. I
would expect that the minutes of the Board would reveal that you never formally considered the Proposals
before the Meeting. If they were never formally considered, then you cannot assert neutrality. By
allowing Mr. Lyles to vote against them, you permitted him to vote against properly introduced proposals
that have an adverse and material impact on his versonal financial and professional interests. Therefore,
how could the Board remain neutral or tAke no position without further demo►~strating that you aze neither
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independent nor disinterested? In allowing Mr. Lyles, the most seriously conflicted member of the Board,

to cast over a million shareholder votes, shareholders who had no way to have obtained knowledge of the

Proposals and who had them voted by a conflicted Board member, you either by negligence or design

took a formal position against the Proposals. In short, you allowed the most severely conflicted fellow

Board member to cast a vote as proxy that favored his interests to the detriment of the shareholders

without objection and then to claim you ware neutrnl.

Moreover, his statement that he is really working hard "over the last year and a half to raise fresh capital"

given the TRuPS situation will come as news to your regulators, This should have been your highest

priority since the execution of your Consent Agreement with the regulators in 2011. It is not a priority in

light of your failure to take any constructive action to accomplish this vital objective. Fresh capital has

been raised for companies in more difficult situations and should have been accomplished by now.

However, Management and the Board lave actively opposed any effort to entertain or approve a plan t}~at

would have achieved this result. The Board has chosen to stick with a losing hand because a successful

recapitalization would have likely resulted in a new management team, a restructured board and new legal

counsel.

Mr. Lyles' actions, his statements and your inaction effect the credibility of Board members such as Ms.

Robinson Who noted at the Meeting that (and I paraphrase); "she and the other board members are also

investors and work hard for the shareholders." I do not doubt that. However, she noted at the February 23,

201 S meeting that: "Thomas [Lyles] speaks for us." Therefore, she raises grave doubts as to her

understanding of her obligations as an independent director, the independence of the entire Board and

what expertise and talents are required to raise new capital and save the Bank.

Finally the greatest potential fraud perpetrated on the shareholders was the Meeting itself. As noted

above, some of the largest shareholders who were present were not allowed to vote for the Shareholder

Proposals that they supported. The manipulation of the proof required to be a shareholder of record was

clearly designed to defeat the Proposals. The two largest shareholders of record on the shareholder list

provided at die Meeting, other than a current Board member, is John T. Parker, a deceased former director

(24,Sllshares) and Dorothy I. Roessler of Summerville, SC (20,000 shares). Ms. Roessler's holdings

represent .468% of the outstanding and issued shares. One wonders if and how Mr. Parker's shares were

voted given Mr, Clemmons earlier allusion to representative democracy. One also wonders if Ms.

Roessler voted her shares, how she voted and if her vote was fully informed.

Only Board members Clemmons, Tarleton, Robinson, Lyles, Propes and executive officer Mathe~ves are

shareholders of record. One can fairly question their votes on the Proposals. All of their votes should ba

disqualified if they voted against the Proposals as they would be voting in clear conflict to the interests of

. the shareholders they purportedly represent. The Board members who cast a vote against or did not

abstain from voting on the ~'roposals have aided and abetted Mr, Lyles' misrepresentation of Board

neutrality. Your votes as record shareholders aze further proof of your disregard for or misunderstanding

of your fiduciary duties as you also did not object to Mr. Lyles voting the proxies of uninformed or

misinformed shareholders against die their interests and in favor of has financial and personal benefit,

can no longer be characterized as disinterested.
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The extent to which Mr. Lyles had to manipulate the process is revealed by the tabulation of tl~e votes.

The Board member re-elected with the highest number of votes was Mr. Lyles coming in with 1,415,188

votes while the lowest vote received by a Board member was 1,383,330 votes based on the report of the

election judge. The Board must have great confidence in the fact that you were returned to office with less

than 33% of the vote on average —and you were unopposed. More than 2/3 of the shareholders either did

not vine ur wuul~ have cast a vote against you if they wcrc not disanfrnnchisod by your actions. As of tha

record date 82.763% of the outstanding shares were held in street name. One wonders what would happen

if a fair election on the Proposals was allowed to move forward. One wonders what would happen if the

Company was in a financial position where others would have the unmitigated temerity to oppose your

candidacies,

In effect, a Board that holds only half of the shares it beneficially owns as shareholders of record should

be able to use the "process" to its advantage without resorting to the tactics and misleading statements

made by Mr. Lyles. To claim that the election reflects an honest representation of shareholder views is

regrettable. The shareholders were denied any meaning~'ul input into the Company's Proxy and then

excluded from participating at the Meeting. A fair process with informed investors would have likely

resulted in the adoption of the Proposals.

Tn short, the Annual meeting was a sham. The Proposals would have likely been adopted had the

beneficial shares represented and voted at the Meeting been counted and those voted by Mr. Lyles and the

other Board members and Management excluded due to the conflicts noted herein. Y believe that the

independent judge of the election should have required this and the Chairman of the Meeting should have

ordered the vote be taken in this fashion. Therefore, tha results are illegitimate, should be overturned and

a new election should be required unless the newly "elected" Board determines to act in the best interests

of all shareholders and adopt the Proposals.

I take no great pleasure in reciting the litany of misstatements made at the Meeting and those contained in

the Proxy. Y cite them as the reasons why shareholders perceive the Board to be captives of Management.

As a result of the Board's actions and inaction you have lost all credibility with many shareholders (and

quite possibly the federal and state banking and securities regulators). Given the Board's lack of

independence and Mr. Lyles clear conflict as Managements member of the Board, I ask that the Board

break with Management by: (i) immediately adopting a proposal calling for a special subcommittee that is

engaged in the process of working to find a transaction structure to save the Bank (see Proposal Three

introduced at the Meeting); and (ii) calling for a Special Shareholders' Meeting in August where the

Proposals can be considered by all shareholders including beneficial owners that demonstrate their

ownership as of the record date. Alternatively, you can always adopt the Proposals without sharei~older

approval.

Such a special meeting would enable the Shareholder Proposals presented at the 2015 Annual Meeting to

be considered by all shareholders and the time to ensure that the 83% of the shareholders effectively

disenfranchised be heard. I believe Mr, Gandy was supportive of the fact that all shareholders have a

chance to consider the Proposals and that they lave the opportunity to have their votes counted. Standing
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counsel provides a patina of legitimacy to the illegitimate act of disenfranchising shareholders and

entrenching Management who are accountable to neither the Board nor shareholders.

I re9uest that you provide an answer, in writing by 5:00 PM Cenixal Standard Time, Tune 5, 2015. I do not

usually make such demands. However, please be aware that I never received a formal or informal answer

to the proposals discussed at the February 23, 2015 meeting or my offer to withdraw them if the proposal

to impanel a special subcommittee was adopted. You have my fax number.

In the past, I have not forwarded these communications to tha SEC, the Federal Reserve Bank of

Richmond or state banking regulators. However, pending an unfavorable response or a lack of response, I

will forward this correspondence to the relevant regulatory authorities and ask that they open an inquiry.

Certain shareholders who contacted me after the Meeting (and perhaps others) with an interest in this

matter asked me to forward to them a copy of my correspondence to you. I anticipate that a similar

request will come to you in the form of a petition for a Special Shareholders' meeting as the 10%

requirement appears readily attainable.

As always, I hope that you might understand the serious position that you occupy and act in the best

interests of all shareholders. Although I am not sanguine as to your response, I look forward to receiving a

positive response to the Proposals by the deadline. If not, the next communication will come in the form

of a dennand rather than a request, as you will have left me and perhaps other shareholders no other

alternative to protect and preserve our investment in the Compa~~y.

Very truly yours,

i

L~~~



Frain: T0171'~~~~A &OMB MEMORANDUM M-07-16"'

Sent: Thursday, December 10, 2015 3:31 PM
To: Tanya Robinson; Cathy Cole
Subject: Addendum

Please respond upon receipt. I has been faxed as well. The only addition is to the cover letter. The

Proposals remain the same so they are not attached.

This email and any files trAnsmitted with it are confidential and are intended solely fir the use

of the individual or entity to whom they are addressed. This communication represents the

originator's personal views and opinions, which do not necessarily reflect those of Tidelands

Bank. If you are not the original recipient or the person responsible for delivering the email to

the intended recipient, be advised that you have received this email in error, and that any use,

dissemination, forwarding, printing, ox copying of this email is strictly prohibited. If you

received this email in error, please immediately notify postmaster~atidelandsbank,cozn.



SHAREHOLDER PF20POSAL.S TO TIDELANDS BANCSHAR~S INC.

December 10, 2015

Delivered by Hand, Email and
Facsimile

Tanya D. Robinson
Corporate Secretary
Tidelands Bancshares, Inc.
875 L.owcountry Boulevard
Mount Pleasant, South Carolina 29464

Re: Addendum Shareholder Proposals dated December 9, 2016 to be presented at

2016 Annual Meeting of Tidelands Bancshares, Inc. Shareholders ("Tidelands" or

"Company")

Dear Ms. Robinson:

The undersigned shareholders of Tidelands Bancshares, Inc. ("Proposing Shareholder") entitled

to vote at the 2016 Annual Meeting of the Company's Shareholders to be held in 2016 ("Annual

Meeting"), axe delivering this addendum to the forzx~al letter requests and notices to the

Company, Those requests and notices axe made in accordance with the Company's Articles of

Incorporation and Articles of Amendment ("Articles") and .Article 2, Section 9 of the Company's

Amended and Restated By-laws ("By-laws").

This Addendum does nothing to change the Proposals referenced above, but apply to the request

and notice of the cover letter that accompanied the Proposals. Although the undersigned

shareholders believe the request and notice contain both explicit and izzxplicit statements

regarding the intention of the undersigned shareholders, the undersigned want to state with

certainty that: WE INTEND TO OWN THE SHARES DESCRIBED BELOW UNTIL THE

COMPANY'S 2016 ANNUAL SHAREHOLDERS MEETING.

Please contact the undersigned should you requiz'e further information regarding the Proposing

Shareholders submission of the Proposals. The address for such purposes is provided below.

S morel older• Nan ~. Thoi as o r,T. I..yk s, J ,

Very truly yours,

Shareholder Address:
**FISM &OMB MEMORANDUM M-07-16""

-16"*

SharehoNder Name: Blevins Family
Properties ~.LC

Managing Partner: Hillary Blevins
Shareholc~endx~~:MEMORANDUM M-07-16"*'

Ownership Interest: S00 Shares Ownership Interest: 29,405 Shares

Beneficially Owned Beneficially Orv~ed

Class: Common Class: Common

Principal Occupation: Investment Banker/Lawyer Principal Occupation: Investments



From: Neil Grayson
Sent; Friday, December 18, 2015 4:05 PM

""FISMATLPbM6 MEMORANDUM M-07-16*""

Subject: 2016 shareholder proposals

`~1iiA

am in receipt of the shareholder proposal letter to Tidelands Bancshares, Inc. dated December 9, 2015

signed by you and Blevins Family Properties, LLC, together with your accompanying email and other

attachments. Since you asked for a response by December 19, I am writing to let you know that I am

meeting with the board of directors on Monday, December 21 to discuss your requests. I anticipate

sending you a response no later than December 23.

Neil E. Grayson
Nelson Mullins Riley &Scarborough LLP
104 S. Main Street, Suite 900
Greenville, South Carolina 29601
Phone: (864) 250-2235
Fax: (864) 250-2359
Cell: (864) 421-4635
Email: Heil.graysonCcr~.nelsonmullins.com
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From: TOfI"1 ~:~'1A &OMB MEMORANDUM M-07-16"'

Sent: Tuesday, January 05, 2016 4.49 PM
To: tlylesCa~tidelandsbank.com; Neil Grayson; ccoleC~tidelandsbank,com; krobinson20Cc~sc.rr.com

Subject: Shareholder proposals

Please see attached.



SHAREHOLDER PROPOSALS TO TIDELANDS BAiVCSHARES INC.

January 5, 2016

Delivered via E-mail
and Facsimile

Thomas Lyles President and CEO

and
Tanya D. Robinson
Corporate Secretary
Tidelands Bancshares, Inc.
875 Lowcountry Boulevard
Mount Pleasant, South Carolina 29464

Re: Shareholder Pxoposals to be presented at 2016 Annual Meeting

of Tidelands Bancshares, Inc. Shareholders ("Tidelands" or "Company')

Dear Mr. Lyles and Ms. Robinson:

The undersigned shareholders of Tidelands Bancshares, Inc. ("Proposing Shareholder") acting

in a separate capacity, entitled to vote at the 2016 .Annual Meeting of the Cornpa.ny's

Shareholders to be held in 2016 ("Anneal Meeting"), are delivering this formal letter request and

notice to the Company. This request and notice are made in accordance with the Company's

.Articles of Incorporation and Ai~icles of Amendment ("Articles") and Axticle 2, Section 9 of the

Company's Amended and Restated By-laws ("By-laws"). We appreciate the opportunity to

respond to the correspondence dated December 22, 2015 and December 28, 2015

("Correspondence"), sent on the Company's behalf by Neil Grayson, the Company's counsel.

As a general response to the Correspondence, we hereby incorporate the entirety of our

coi~•espondence to you dated December 9, 2015, which elicited the Correspondence. Specifically,

we disagree with certain conclusions of fact and interpretations contained in the Correspondence.

But as it is our desire to act in a collegial manner and in good faith, we will respond to the

requests for clarification contained in the correspondence. However, rather than contest every

point in which we are in disagreement, we choose to focus on the matters in which we can agxee

upon and work for the inclusion of all shareholder proposals we offered as we understand that

the Company was not inundated with shareholder proposals.

First and foremost, the undersigned are not acting in concert. They are submitting proposals as

separate shareholders engaged in the legitimate exercise of shareholder rights. The single



Second, as acknowledged in the Correspondence. The Blevins Family Properties LLC currently

is the record owner of at least $2,000 in market value of the company's shares and intends to

continue holding the required number of shares tliroug/: the date of the Company's 2016 Annual

Shareholder Meeting. As such, and if limited to one shareholder proposal, the Blevins Family

Properties LLC requests the inclusion of Shareholder Proposal3 requiring the establishment of a

Special Committee of the Board as described in the Shareholder Proposals previously provided

to the Company.

Third, it is noi: clear that you have adequately established t ie criteria fur disqualification of the

shares held by Thomas J. Lykos, Jr, At one time, these shares had the value of $2,000 and have

been held fox the requisite time period. Mr. Lykos appreciates the guidance provided on page

two of the December 22, 2015 Grayson Correspondence. However, it is impossible to comply

with this requirement given the procedural difficulties in obtaining the information required

during the Christmas and New Year's holiday. Further, given the realities of holding securities in

21St century America, I would note that a majority of the Company's Directors do not satisfy the

requirements to introduce shareholder proposals under your interpretation and application of

Rulel4a-8(b). Therefore it is within the Board's authority to include a Shareholder Proposal

offered by Mr. Lykos.

Given the time to respond under the SEC Rule and the fact that the holidays prevented the

delivery of the documentation you seek and the Board's discretion to allow the inclusion of

shareholder proposals submitted to the Company on a timely basis, Mr. Lykos requests the

inclusion of Proposal 1. Mr. Lykos disagrees that Proposals 1 contains two proposals as

concluded in the December 22, 2105 Grayson Correspondence. The Proposal is one amendment

to the By—Laws and therefore constitutes one shareholder proposal. Mr. Lykos will submit a

request to the SEC for a formal ruling on this "finding" by the Board if the Board does not use its

discretion to include the Proposal 1. As a backup positon if it is determined that the SEC

concludes the Proposal 1 constitutes two proposals, then Mr. Lykos requests the inclusion of

Proposal4 in the proxy materials.

Fouxth, Mr. Lykos is the beneficial. owner of shares of sufficient value to be allowed to introduce

a shareholder proposal if the Board denies the request to utilize its discretion. Mr. Lykos believes

he currently owns and he intends to continue holding the required number of Company shares

tlz~~or~gh the date of the Company's 2016 Annual Meeting of Shareholders.

Although the Board nnay likely contend that only Proposal3 has been properly introduced based

on the arguments put forward by the Correspondence, the Board has the discretion under the By-

Laws to include all of the proposals offered in our prior correspondence. Ru1e14a-8 was

designed to foster shareholder participation in annual meetings and not frustrate the legitimate

exercise of shareholder rights. Such discxetion is called for given the precarious financial

condition of the Company and the Board's demonstrated lack of independence that make this

situation one that requires a waiver of the strict application of the SEC's requirements of Rule

14a-8.

~1 ain in the s irit of coo eration rather than confrontation, the undersigned request the

inclusion of all four shareholder propose s. T ~s wir~i'~ t e nee ,cost, disc osure an

attendant publicity of seeking an SEC ruling on these matters and will obviate the need to request

2



that the Enforcement Dzvision open a formal investigation into certain matters at the Company

that have been inadequately disclosed or omitted.

The Proposals are designed to address shareholder concerns that bave been long i~nnored by a

majority of the current Baazd and the Company's executive management. Pursuant to the

Company's By-Laws, the Proposing Shareholder requires that a vote by ballot be taken on all the

Proposals before the Shareholders at the Annual Meeting. Further, at the 2016 Annual Meeting,

the Proposing Shareholders urge the Company's Board, Corporate Secretary and executive

officers to comply r~vi~th all other the pr~visious of the Company's By-laws and Articles of

Incorporation relevant to the considerarion and vote upon the Proposals.

Please contact the undersigped should you require further information regarding the Proposing

Shareholders submission of the Proposals. The address for such purposes is provided below.

Very truly yours,

,r;~

~.~"

Shareholder N me: hotpas J. Lykos, Jr. Shareholder Name: Bleviuis Family Properties;

Shareholder d LLC
~~FISMA &OMB MEMORANDUM M-07-16~~~ B~, its Managing Partner• Hillary Blevins

Shareholder Adc
**"FISMA &OMB MEMORANDUM M-07-16*"

Ownership Interest: S00 Shares
Beneficially Owned
Class: Common
Principal Occupation: Investment Banker/

Lawyer

Ownership Interest: 29,405 Shares

Beneficially Owned
Class: Common
Principal Occupation: Multi-Family

Inveshuents

cc: Neil Grayson, Esq.
Nelson Mullins Riley & Scazborough

104 South Maiu Street
Ninth Floor y

Greenville, SC 29601
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Nelson
Mullins

Nelson Mullins Riley &Scarborough LLY
Attorneys and Counselors at Law

104 South Main Street /Ninth Floor /Greenville, SC 29601

Tel: 864.250.2300 Fax: 864,250.2359

w~vw.nelsomnullins, com

December 22, 2015

VIA Email and Federal Express
Thomas J. Lykos, Jr.

*"FISMA &OMB MEMORANDUM M-07-16**'

Blevins Family Properties, LLC
Hillary Blevins

'*~FISMA &OMB MEMORANDUM M-07-16*"

Dear Mr. Lykos and Ms, Blevins:

Neil E. Grayson

(Admitted in GA SC & Nl~

Tel: 864.250.2235

Fax: 864.250.2359

neil.grayson@nelsonmullins.com

I am wt•iting on behalf of Tidelands Bancshares, Ino. (the "Company"), which received on

December 10, 2015, the shareholder proposals entitled "Shareholder Proposals to be presented at 2016

Annual Meeting of Tidelands Bancshares, Inc. Shareholders" and "Addendum Shareholder Proposals

dated December 9, 2016 to be presented at 2016 Annual Meeting of Tidelands Bancshares, Inc,

Shareholders" (collectively, the "Proposals") submitted pursuant to Securities and Exchange Commission

("SEC") Rule 14a-8 for inclusion in tl~e proxy statement for the Company's 2016 Annual Meeting of

Shareholders.

The Proposals contain cet~tain procedural deficiencies, which SEC regulations require the

Company to bring to yo~u~ attention. First, Rule 14a-8(b) under the Securities Exchange Act of 1934

("Exchange Act") provides that shareholder proponents must submit sufficie~it proof of their continuous

ownership of at least $2,000 in market vahie, or 1%, of a company's shayes entitled to vote on the

proposal for at least one year as of the date the shareholder proposal was submitted. Mr. Lykos notes in

the Proposals that he beneficially owns only 500 shares. Accordingly, he is not permitted to submit even

one proposal to the Compa~iy. In your response letter, please explain whether Blevins Family Properties

LLC is acting in conceit with oi• on behalf of N1r. Lykos or whether Blevins Family Properties LLC is

acting on its owv behalf. In the event that Blevins Family Properties LLC and N1r. Lykos are acting as a

group, the group is only entitled to submit one proposal. Tn the event Blevins Family Properties LLC is

acting on its own behalf, only Blevins Family Properties LLC may submit a proposal.

Second, the Company's stock records do not indicate that, as of the date the Proposals were

submitted, (i) Thomas J, Lylcos, Jr, is the reeo~~d owner of at least $2,000 in market value, o~• 1%, of the

market value, or 1 %, of the Company's shares.
owner

IVi1h oJftces In dre Qislrlet of Cofunrbin, Florida, Georgia, Mnssadmsells, Neu Ynrk, Norlh Caroli~ia, Sorith Cmolina, Tennessee oiid ~t'esI Virginia
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To remedy these defects, yott mast obtain a proof of ownership letter verifying your continuous

ownership of the required number of Company shares for the oue-year period preceding and including

December 10, 2015, the date the Proposals were submitted to the Coma any. As explained in Rule l4a-
8(b) and in SEC staff guidance, sufficient proof must be in the form of:

(1) a written statement fi•~m the "record" holder of yom• shares (usually a brolcei• or a bank)
verifying that you continuously held the required number of Company shares for the one-year

period preceding and including December 10, 20l 5; or

(2) if you have filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form
5, or amendments to those documents or updated forms, reflecting your ownership of the

required number of Company shares as of or before the date on which the one-year• eligibility

period Uegins, a copy of the schedule and/or form, and any suUsec~ue~rt amendments reporting a
change in the ownership level and a written statement that you continuously held the required

number of Company shares for the one-year period.

If you intend to demonstrate ownership by submitting a written statement from the "record"

holder of your sha~•es as set forth in (1) above, please note that most large U.S. brokers acid banks deposit

their customers' securities with, and hold those securities tlu~ough, the Depository Trust Company

("DTC"), a registe~•ed clearing agency that acts as a securities depository (DTC is also known through

the accoturt name of Cede & Co.). Under SEC Staff Legal Bulletin No. 14F, only DTC participants are

viewed as record holders of securities that are deposited at DTC. You can confn7n whether your broker

or bank is a DTC participant by asking your broker or bank or by checking DTC's participant list, which

is available at l~ttp://www.dtcc.corn/~/media/Files/Downloads/client-center/DTC/al~ha.ashx, In these

situations, shareholders need to obtain proof of ownership from the DTC participant tlu•ough which the

securities are held, as follows:

(1) If your broker or bank is a DTC participant, then you need to suUmit a written statement

fi•oin your• broker or baiilc verifying that you continuously Held the required number of Company

shares fa• the one-year period preceding and including December 10, 2015.

(2) If your broker or• bank is not a DTC participant, then you need to submit proof of
ownership from the DTC participant through which the shares are held verifying that you
coirtinuously held the required number of Company shares for the one-year period preceding and

including December 10, 2015. You should be able to find out the identity of the DTC participant
by asking your broker or bank. If your brokej• is an introducing broker, you may also Ue able to

learn the identity and telephone number of the DTC participant through your account statements,

because the clearing broker identified on your accouirt statements will generally be a DTC

participant. If the DTC participant that holds your shares is not able to confirm youe individual
holdings but is able to confirm the holdings of your broker or bank, then you need to satisfy the

proof of ownership requirements by obtaining and submitting two proof of ownership statements

verifying that, for the one-year period preceding and including December 10, 2015, the required

number of Company shares were continuously held: (i) one from your broker or bank

confirming your ownership, and (ii) the other• ft•om the DTC participant confirming the broker or
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Third, and as discussed above, under Rule 14a-8(b) of the Exchange Act, a shareholder must

have continuously held at least $2,000 in market value, a• 1 %, of the Company's securities entitled to

vote on the Proposals for at least one year as of the date the Proposals were submitted to the Company

and must provide to the Company a written statement of the shareholder's intent to continue ownership

of the required number of shares t77roiigh the date of tl~e Company's 2016 Annual Meeting of

Shareholders, The written statement that "WE INTEND TO OWN THE SHARES DESCRIBED
BELOW UNTIL THE COMPANY'S 2016 ANNUAL SHAI~HOLDERS MEETINU" is not adequate

to confirm that the required number of the Company's shares will be held through the date of the 2016

Annual Meeting of Shareholders. To remedy this defect, you must suUmit a w~•itten statement that yon

currently own and intend to continue holding the required nu~nbei• of Company shares tJ~~~ough the date

of the Company's 2016 Ar►uual Meeting of Shareholders.

Fourth, pua•suant to Rule 14a-8(c) under the Eacliat~ge Act, a qualifying shareholder may submit

no moa•e than one proposal to a company for• inclusion in a company's proxy statement for a particular

shareholders' meeting. Tl~e Proposals constittrte more than one shareholder proposal. Specifically, the

Proposals set forth "Proposal 1," "Proposal 2," "Proposal 3," and "Proposal 4," and the subjects of the

Proposals are disti~~ctly different. In addition, it appears that "Proposal 1" is actually two proposals in

that it requests that the Company (i) amend the Bylaws to reduce the number o#directors, and (ii) adopt

a iiew independence standard. You can correct this procedural deficiency by indicating which proposal

you would like to submit and which proposals yon would like to withdraw.

The SEC's rules require that your response to this letter be postmarked or h ansmitted

electronically no later than 14 calendar days from the date you receive this letter. Please send your

response to the Company or me no later than 14 calendar days from the date you receive this letter. If

you send your 1•espo»se to the Company, please send your response to Thomas H. Lyles, President &

CEO of Tidelands Bancshares, Inc., 875 Low Counhy Blvd, Mount Pleasant, SC 29464, or via fax to:

(843) 388-8081. If you send your response to me, please send your response to me at Nelson Mullins

Riley &Scarborough, LLP, 104 S. Main Street, Suite 900, Greenville, SC 29601, or via fax to (864)

250-2359. Please send the response by a means that allows you to confiran yow• response leas been

received.

If you have airy questions with respect to the foregoing, please contact me at (864) 250-2235.

For your reference, I enclose a copy of Rule 14a-8 and Staff Legal Bulletin No 14F.

Sin erely,
. 1 ,

Neil E. Grayso

cc: Thomas H. Lyles, President &CEO of 'd lands Bancshares, Inc. (via email)
John D. Dalton, VP, Corporate Contx•oller of Tidelands Bancshares, Inc. (via email)
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Code of Federal Regulations

Title 17 -Commodity and Securities Exchanges

Volume: 3
Date: 2013-Q4-01
Original Date: 2013-04-01
Title; Section 240,14a-8 -Shareholder proposals.
Context: Title 17 -Commodity and Securities Exchanges. CHAN f~ER II -SECURITIES AND

EXCHANGE COMMISSION (CONTINUED). PART 240 -GENERAL RULES AND

R~GULA710NS, SECURITIES EXCHANGE ACT OF 1934. Subpart A -Rules and Regulations

Under the Securities Exchange Acf of 1934. -Regulation 14a: Solicitation of Proxies.

§ 240.14a-8 Shareholder proposals.

This section addresses when a company must include a shareholder's proposal in its proxy

statement and identify the proposal in its form of proxy when the company holds an annual or

special meeting of shareholders. In summary, in order to have your shareholder proposal

included on a company's proxy card, and included along with any supporting statement in its

proxy statement, you must be eligible and follow certain procedures. Under a few specific

circumstances, the company is permitted to exclude your proposal, but only after submitting its

reasons to the Commission. We structured this section in aquestion-and-answer format so that it

is easier to understand. The references to "you" are to a shareholder seeking to submit the

proposal.

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or

requirement that the company and/or its board of directors take action, which you intend to

present at a meeting of the company's shareholders, Your proposal should state as clearly as

possible the course of action that you believe the company should follow. If your proposal is

placed on the company's proxy card, the company must also provide in the form of proxy means

for shareholders to specify by boxes a choice between approval or disapproval, or abstention.

Unless otherwise indicated, the word "proposal" as used in this section refers both to your

proposal, and to your corresponding statement in support of your proposal (if any).

(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company

that I am eligible? (1) In order to be eligible to submit a proposal, you must have continuously

held at least $2,000 in market value, or 1%, of the company's securities entitled to be voted on

the proposal at the meeting for at least one year by the date you submit the proposal. You must

continue to hold those securities through the date of the meeting,

(2) If you are the registered holder of your securities, which means that your name appears in the

company's records as a shareholder, the company can verify your eligibility on its own, although

you will still have to provide the company with a written statement that you intend to continue to

hold the securities through the date of the meeting of shareholders. However, if like many

shareholders you are not a registered holder, the company likely does not know that you are a

shareholder, or how many shares you own. In this case, at the time you submit your proposal,

you must prove your eligibility to the company in one of two ways:

(i) The first way is to submit to the company a written statement from the "record" holder of your

securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you

statement that you intend to continue to hold the securities through the date of the meeting of

shareholders; or

(ii) The second way to prove ownership applies only if you have filed a Schedule 13D (§

240.13d-10'i ), Schedule 13G (§ 240.13d-102), Form 3 (§ 249.103 of this chapter), Form 4 (§

249.104 of this chapter) and/or Form 5 (§ 249,105 of this chapter), or amendments to those

littps://www.gpu.gcv/fdsys/plcg/CrR-2013-titlel7-vo13/xml/CFR-2013•~titlel7-vo13-see24... 12/21/20 5
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documents or updated forms, reflecting your ownership of the shares as of or before the date on

which the one-year eligibility period begins. if you have filed one of these documents with the
SEC, you may demonstrate your eligibility by submitting fo the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a change in
your ownership level;

(B) Your written statement that you continuously held the required number of shares for the one-

yearperiod as of the date of the statement; and

(C) Your writEen statement that you intend to continue ownership of the shares through the date

of the company's annual or special meeting.

(c) Question 3: How many proposals may I submit? each shareholder may submit no more than
one proposal to a company for a particular shareholders' meeting.

(d) Question 4: How long can my proposal be7 The proposal, including any accompanying
supporting statement, may not exceed 500 words.

(e) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting your
proposal for the company's annual meeting, you can in most cases find the deadline in last
year's proxy statement. However, if the company did not hold an annual meeting last year, or
has changed the date of its meeting for this year more than 30 days from last year's meeting,

you can usually find the deadline in one of the company's quarterly reports on Farm 10-Q (§

249,3o8a of Ehis chapter), or in shareholder reports of investment companies under § 270,30d-1

of this chapter of the Investment Company Act of 1940. In order Eo avoid controversy,
shareholders should submit their proposals by means, including electronic means, that permit

them to prove the date of delivery.

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly

scheduled annual meeting. The proposal must be received at the company's principal executive
offices not less than 120 calendar days before the date of the company's proxy statement
released to shareholders in connection with the previous year's annual meeting. However,.if the

company did not hold an annual meeting the previous year, or if the date of this year's annual

meeting has been changed by more than 30 days from the date of the previous year's meeting,

then the deadline is a reasonable time before the company begins to print and send its proxy
materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print

and send its proxy materials.

(f~ Question 6: What if I fail to follow one of the eligibility or procedural requirements explained in

answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal,

but only after it has notified you of the problem, and you have failed adequately to correct it,

Within 14 calendar days of receiving your proposal, the company must notify you in writing of any

procedural or eligibflify deficiencies, as well as of the time frame for your response. Your
response must be postmarked, or transmitted electronically, no later than 14 days from the date

you received the company's notification. A company need not provide you such notice of a
deficl~ncy if the deficiency cannot be remedied, such as if you fail to submit a proposal by the

company's properly determined deadline. If the company intends to exclude the proposal, it will

later have to make a submission under § 240.14a-8 and provide you with a copy under Question

10 below, § 240.14a-8(j).

(2) If you fail in your promise to hold the required number of securities through the date of the

meeting of shareholders, then the company will be permitted to exclude all of your proposals

(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal

can be excluded? except as otherwise noted, the burden (s on the company to demonstrate that

it is entitled to exclude a proposal.

hltps;//www. ~po.~ov/fdsys/pkg/CrR-2013-title 17-vo13/xml/CFR-2013 ~-title 17-vo13-sec24, , . 12/21 /2015
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(h) Question 8: Musf I appear personally at the shareholders' meeting to present the proposal?
(1) Either you, or your representative who is qualified under state law to present the proposal on
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting
yourself or send a qualified representative to the meeting in your place, you should make sure
that you, or your representative, follow fhe proper state law procedures for attending the meeting
and/or presenting your proposal.

(2) If fhe company holds its shareholder meeting in whole or in part via eleckronic media, and the
company permits you or your representative to present your proposal via such media, then you
may appear through electronic media rafher than traveling to the meeting to appear in person.

(3) If you or your quallfled representative fail to appear and present the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materials for
any meetings held in the following two calendar years.

(I) Question 9: If I have complied with the procedural requirements, on what other bases may a
company rely to exclude my proposal? (9) Improper under state law: If the proposal is not a
proper subJect for action by shareholders under the laws of the jurisdiction of the company's
organization;

Note to paragraph (I)(1.):
Depending on the subject matter, some proposals are not considered proper
under state law if they would be binding on the company if approved by
shareholders. In our experience, most proposals that are cast as
recommendations or requests that the board of directors take specified action
are proper under state law. Accordingly, we will assume that a proposal
drafted as a recommendation or suggestion is proper unless the company
demonstrates otherwise.

(2) Vio/atlon of law.' If the proposal would, if implemented, cause the
company to violate any state, federal, or foreign law to which it is subject;

Note to paragraph (i)(2):
We will not apply this basis for exclusion to permit exclusion
of a proposal on grounds that it would violate foreign law if
compliance with the foreign law would result in a violation of
any state or federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is
contrary to any of the Commission's proxy rules, including § 240.14a-9, which
prohibits materially false or misleading statements In proxy sol(citing
materials;

(4) Personal grievance; special inferesf: If the proposal relates to the redress
of a personal claim or grievance against the company or any other person, or
If it is des(gned to result in a benefit to you, or to further a personal interest,
which is not shared by the other shareholders at large;

(5) Relevance: If the proposal relates to operations which account for less
Phan 5 percent of the company's total assets at the end of its most recent
fiscal year, and for less than 5 percent of its net earnings and gross sales for
its most recent fiscal year, and. is not otherwise significantly related to the
company's business;

(6) Absence of power/authority; If the company would lack the power or
authority to implement the proposal;

(7) Management functions: If the proposal deals with a matter relating to the
company's ordinary business operations;

(8) Director elections: If the proposal;

(i) Would disqualify a nominee who is standing for election;

https;//vvvvw.gpo.gov/fdsys/pkg/CFR-2013~~titlel7-vo13/xml/CFR-2013-title 17-vo13-sec24... 12/21 /2015
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(ii) Would remove a director from office before his or her term expired;

(iii) Questions the competence, business judgment, or character of one or
more nominees or directors;

(iv) Seeks to include a specific individual in the company's proxy materials for
election to the board of directors; or

(v) Otherwise could affect the outcome of the upcoming election of directors.

(9) Conflicts with company's proposal: If the proposal directly conflicts with
one of the company's own proposals to be submitted to shareholders at the
same meeting;

Note to paragraph (i)(9):
A company's submission to the Commission under this
section should specify the points of conflict with fhe
company's proposal.

(10) Substantially implemented: If the company has already substantially
implemented the proposal;

Note to paragraph (i)(1Q):
A company may exclude a shareholder proposal that would
provide an advisory vote or seek future advisory votes to
approve the compensation of executives as disclosed
pursuant to Item 402 of Regulation S-K (§ 229.402 of this
chapter) or any successor to Item 402 (a "say-on-pay vote")
or That relates to the frequency of say-on-pay votes, provided
that in the mosk recent shareholder vote required by §
240,14a-21(b) of this chapter a single year (i.e., one, two, or
three years) received approval of a majority of votes cast on
the matter and the company has adopted a policy on the
frequency of say-on-pay votes that is consistent with the
ohofce of the majority of votes cast in the most recent
shareholder vote required by § 240,~4a-21(b) of this chapter.

Page 4 of 6

(11) Duplication: If fhe proposal substantially duplicates another proposal previously submitted
to the company by another proponent that will be included in the company's proxy materials for
the same meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as another
proposal or proposals that has or have been previously included in the company's proxy
materials within the preceding 5 calendar years, a company may exclude it from its proxy
materials for any meeting held within 3 calendar years of the last time it was included if the

proposal received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice previously
within the preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three times or
more previously within the preceding 5 calendar years; and

(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock
dividends.

(j) Question 10: What procedures must the cgmpany follow if it intends to exclude my proposal?

(1) If the company intends to exclude a proposal from its proxy materials, it must file its reasons

with the Commission no later than 80 calendar days before it files its definitive proxy statement
and form of proxy with the Commission. The company must simultaneously provide you with a
copy of its submission. The Commission staff may permit the company to make Its submission

l~llvs://www.quo.~ovlfdsyslplc~/CI~R~2013~tit1e17-vo13/xml/Ck'R 2013~•titlel7-vo13-sec24,.. 12/21/2015
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later than 80 days before the company files its definitive proxy statement and form of proxy, if the

company demonstrates good cause for missing the deadline.

(2) The company must file six paper copies of the following:

(i) The proposal;

(ii) An explanation of why the company believes that it may exclude the proposal, which should, if

possible, refer to the most recent applicable authority,. such as prior Division letters issued under

the rule; and

(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign

law.

(k) Question 77: May f submit my own statement to the Commission responding to the

company's arguments?

Yes, you may submit a response, but it is not required. You should try to submit any response to

us, with a copy to the company, as soon as possible after the company makes ifs submission.

This way, the Commission staff will have time to consider fully your submission before it issues

its response. You should submit six paper copies of yo~ir response.

(I) Question 12.• If the company includes my shareholder proposal in its proxy materials, what

information about me must it include along with the proposal itself?

(1 }The company's proxy statement must include your name and address, as well as the number

of the company's voting securities that you hold. However, instead of providing that information,

the company may instead include a statement that it will provide the information to shareholders

promptly upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting statement.

(m) Question 13; What can I do if the company includes in its proxy statement reasons why it

believes shareholders should not vote in favor of my proposal, and I disagree with some of its

statements?

(1) The company may elect to include in its proxy statement reasons why it believes

shareholders should vote against your proposal. The company is allowed to make arguments

reflecting its own point of view, just as you may express your own point of view in your proposal's

supporting statement.

(2) However, if you believe that the company's opposition to your proposal contains materially

false or misleading statements that may violate our anti-fraud rule, § 24o,14a-9, you should

promptly send to the Commission staff and the company a letter explaining the reasons for your

view, along with a copy of the company's statements opposing your proposal. To the extent

possible, your letter should include specific factual information demonstrating the inaccuracy of

the company's claims, Time permitting, you may wish to try to work out your differences with the

company by yourself before contacting the Commission staff.

(3) We require the company to send you a copy of its statements opposing your proposal before

it sends its proxy materials, so that you may briny to our attention any materially,false or

misleading statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your proposal or supporting

statement as a condition to requiring the company to include ik in its proxy materials, then the

company must provide you with a copy of its opposition statements no later than 5 calendar days

after the company receives a copy of your revised proposal; or

(ii) In all other cases, e company mus prov e you wi a co 0

later than 30 calendar days before its files definitive copies of its proxy statement and form of

proxy under § 2~{0.14a-6.

[63 FR 29119, May 28, ~ 998; 63 FR 50622, 50623, Sept. 22, 1998, as amended at 72 FR 4168,

Jan. 29, 2007; 72 F'R 70456, Dec, 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb. 2, 20'i 1;

75 ER 56782, Sept. 16, 2010]

httns://www. Sao. Gov/ldsys/plt~/CFR-2013-lillel 7~ vo13/xi~ll/CFR-2013-title 17-vo13-scc24... 12/2112015
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Division of Corporation finance
Securities and Exchange Commission

Shareholder Proposals

Staff legal Bulletin Na ~.4F (CF)

Action: Publication of CF Staff Legal t3ulletin

Date: October 18, 20.1

Summary: This staff legal bulletin provides information for companies and

shareholders regarding Rule 14a-8 under the Securities Exchange Act of

x.934.

Supplementary Information: The statements in this bulletin represent

the views of the Division of Corporation Finance (the "Division"), This

bulletin is not a rule, regulation or statement of the Securities and

Exchange Commission (the "Commission"). Further, the Commission has

neither approved nor disapproved its contenk.

Contacts: For further information, please contact the Division's Office of

Chief Counsel by calling (202) 551-3500 or by submitting aweb-based

request form at https://tts.sec.gov/cgi-bin/corp_fin_fnterpretiive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide

guidance on important issues arising under Exchange Act Rule 14a-8,

Specifically, this bulletin contains InformaCion regarding:

• Brokers and banks that constitute "record" holders under Rule 14a-8

(b)(2)(i) For purposes of verifying whether a bene~iciai owner is

eligible to submit a proposal under Rule 14a-8;

• Common errors shareholders can avoid when submitting proof of

ownership to companies;

The submission of revised proposals;

• Procedures for withdrawing no-action requests regarding proposals

submitted by multiple proponents; and

• The Division's new process for transmitting Rule 14a-8 no-action

r~spon~es by email.

You can find additional guidance regarding Rule 14a-£3 in the following

bulletins that are available on the Commission's website: SLB No. 14, SLB

No. 14A, SLB No, 148, SLB No. 14C, SL.B No. 7.4D and SL{3 No. 14E.

hops://www.sec.gov/intezps/legal/cfslbl4f.htm 12/21/2015
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B. The types of brokers and banks that constitute "record"' holders
under Rule ~.4a-8(b)(2)(i) for purposes of verifying whether a
benefic➢al owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%; of the company's
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder musk also continue to hold the required amount oP
securities through the date of the meeting and must provide the company

with a written statement of Intent to do so,i

The steps thaC a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securltles.
There are two types of security holders in the U.S.: registered owners and

beneficial owners, Registered owners have a direct relat(onship with the
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent, If a shareholder is a registered owner,
the company can independently confirm that the shareholder's holdings
satisfy Rule 14a-8(b)'s eligibility requirement.

The vast majority of investors in shares issued by U,S. companies,
however, are beneficial owners, which means Chat they hold Cheir securities
in book-entry form through a securities intermediary, such as a broker or a
bank. Beneficial owners are sometimes referred to as "street name"
holders, Rule 14a-8(b)(2)(i) provides ghat a beneficial owner can provide
proof of ownership to support his or her eilg~bil(ty to subm(t a proposal by
submitting a written statement "From the ̀record' holder of [the] securities
(usually a broker or bank)," verifying Chat, at the time the proposal was
submitted, the shareholder held the required amount of securities

continuously for at least one year.3

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers' securities with,
and hold those securities through, the Depository Trust Company ("DTC"),
a registered clearing agency acting as a securities deposifiory. Such brokers

and banks are often referred to as "participants" in DTC.4 The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the lisfi oP shareholders maintained by
the company or, more typically, by its transfer agent:, Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securilles deposited wf~h DTC by Che DTC participants. A company
can request from DTC a "securities position listing" as of a specified date,
which identifies the DTC participants having a position in the company's
securities and the number of securities held by each DTC participant on that

date.5

3. Brokers and banks that constitute "record" holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule ~.4a-8

7n The Hain Ce/esCial Group, Inc. (Oct. 1, 2008), we look the position that
an introducing broker could be considered a "record" holder for purposes of
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Rule 14a-8(b)(2)(i). An introducing broker is a broker Chat engages in sales
and other acriviries involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitCed to maintain

custody oP customer funds and securities.6 Instead, an introducing broker
engages another broker, known as a "clearing broker," to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing conFirmations of customer trades and
customer account statements, Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securltfes posltfon IfsLing, Haln Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its Cransfer agent's records or against DTC's securities position ((sting.

In light oP questions we have received following two recent court cases

relating Go proof of ownership under Rule 14a-8Z and In Ilght of the
Commiss(on's discussion of registered and beneficial owners In the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered "record" holders under
Rule i4a-8(b)(2)(i), Because of the transparency of DTC participants'
posifiions in a company's securities, we will take the view going forward
that, For Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as "record" holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Ce/estia/.

We believe that taking this approach as to who constitutes a "record"
holder for purposes oP Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial. owners and companies. We also note that this approach Is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter

addressing that rule,8 under which brokers and banks ghat are DTC
participants are considered ~o be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the D7C participants, only DTC or
Cede & Co. should be viewed as the "record" holder oP the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder Co obtain a proof o~ ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view.

How can a shareholder determine whether his or her broker or bank /s a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC's participant list, which is
currenEly available on the Internet at
http://www.dtcc.com/N/media/Files/Downloads/cl lent-
center/DTC/alpha.ashx,

What• if a shareholder's broker or bank is not on DTCs participant' list?
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The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder
should be able to find out who this DTC participant is by asking the

shareholder's broker or bank.

If the DTC participant knows the shareholder's broker or~ bank's
holdings, but does not know the shareholder's holdings, a shareholder
could satisfy Rule 1~}a-8(b)(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the kime the proposal was
submitted, the required amount of securities were continuously held for
at least one year -one from the shareholder's broker or bank
confirming tihe shareholder's ownership, and the other from the DTC
participant confirming the broker or bank's ownersh(p.

How will the staff process no-action requests thaC argue for exclusion on
the basis that the shareholder's proof of'ownership Is not from a DTC
participant?

The staff will grant no-action relief to a company on the basis that the
shareholder's proof of ownership is not from a DTC participant only if
the company's notice of defect describes the required proof of
ownership In a manner that Is consistent with the guidance contained in
this bulletin. Under Rule 14a-8(f)(1), the shareholder wilt have an
opportunity to obtain the requisike proof of ownership after receiving the
notice of defect.

C, Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders male when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors,

First, Rule ].4a-8(b) requires a shareholder to provide prooF of ownership
that he or she has "continuously held at least $2,000 in market value, or
1%, of the company's securities entitled Co be voted on the proposal at the
meeting for at least one year by the date you submit the

tiroposal" (emphasis added).10 We note thati many proof of ownership
letters.do not satisfy this requirement because they do not ver(fy the
shareholder's beneficial ownership For the entire one-year period preceding
and including the date the proposal Is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date oP the ver(fication and the date the proposal
is submitted. In other cases, the letter speaks as of a date after khe date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder's beneficial ownership over the required full
one-year period preceding the date of the proposal's submission.

Second, many letters fail to confirm continuous ownership oP the securieies.
This can occur when a broker or bank submits a letter that confirms the

reference to continuous ownership for aone-year period.

We recognize thati the requirements of Rule 14a-8(b) are highly prescriptive
and can cause Inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of
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the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required

verification of ownership as of the dace they plan to submit the proposal
using the following format:

"As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously Por at least one year, number

of securities] shares of [company name] [class of securities]."~~

As discussed above, a shareholder may also need to provide a separate

written statement from the DTC participant through which the shareholder's

securities are held if the shareholder's broker or bank is not a DTC
participant.

D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting it to a

company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement,

1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company's deadline for
receiving proposals. Must fihe company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a
replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 7.4a-8

(c).iZ If the company intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E,2 of SL.B No. 14, we Indicated

that if a shareholder males revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
Lhe revisions. However, phis guidance has led some companies to believe

that, in cases where shareholders attempt• to ma{<e changes Co an initial
proposal, the company is Pree to ignore such revisions even iP the revised

proposal is submitted before the company's deadline for receiving
shareholder proposals, We are revising our guidance on this issue to make

clear that a company may not ignore a revised proposal in this situat(on.~3

2. A shareholder submits a timely proposal. After the deadline for

receiving proposals, the shareholder submits a revised proposal.

Must the company accept the revisions?

No. Tf a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company is not required to

accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit a notice staling its intention to exclude the revised proposal, as

required by Rule 14a-8(j). The company's notice may cite Rule ~.4a-8(e) as

the reason for exc u ing t e rev se proposa , e company oes no
accept the revisions and intends to exclude the initial proposal, it would

also need to submit its reasons for excluding the initial proposal,
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3. Tf a shareholder submits a revised proposal, as of which date

must the shareholder prone his or her share ownership?

A shareholder must prove ownership as of Lhe dai:e the original proposal is

submftled, When the Commission has discussed revisions Co proposals,~4 it

has not suggested that a rev(sion triggers a requirement to provide proof of

ownership a second time. As oul:lined in Rule 14a-8(b), proving ownership

includes providing a wr(tten statement that Lhe shareholder intends to

continue to hold the securities through the date of tine shareholder meeting.

Rule 14a-8(f)(2) provides that if the shareholcJer "fails in [his or herd

promise to hold the required number of securities through the date of the

meeting of shareholders, then the company will be permitted to exclude ail

of [the same shareholder's proposals from its proxy materials for any

meeting held in the following two calendar years." With i:hese provisions in

mind, we do not interpret Rule 14a-8 as requiring additional proof of

ownership when a shareholder submits a revised proposal.

E. Procedures for withdrawing no-action requests for proposals

submitted by multiple proponents

We have previously addressed the requirements for withdrawing a Rule

14a-8 no--action request in SLB Nos, 14 and 14C, SL[3 No. 14 notes that a

company should include with a withdrawal letter documentation

demonstrat(ng Thai: a shareholder has withdrawn the proposal. Tn cases

where a proposal submitted by multiple shareholders is withdrawn, SLB No.

14C states that, if each shareholder has designated a lead individual to act

on its behalF and the company is able to demonstrate chat the individual is

authorized to act on behalf of all of the proponents, the company need only

provide a letter Prom that lead individual indicating ghat the lead individual

is withdrawing the proposal on behalf of all of the proponents.

Because there is no relfeP granted by the staff in cases where a no-action

request is withdrawn following the withdrawal of the related proposal, we

recognize that the threshold Por withdrawing a no-action request need not

be overly burdensome. Going forward, we will process a withdrawal request

if the company provides a leper from the lead filer that includes a

representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent identified in the company's no-action request.

F. Use of email to transmit our Rule 14a-8 no-action responses to

companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action

responses, Including copies of the correspondence we have received in

connection with such requests, by U,S. mail to companies and proponents.

We also post our response and the related correspondence to the

Commission's website shortly after issuance of our response,

In order l'o accelerate delivery of staff responses to companies and

proponents, and to reduce our copying and postage costs, going forward,
___ we intPntl h~ rranGmit our Rile 14a-8 no-action responses by email to

companies and proponents, We therefore encourage both companies and

proponents to include email contach information in any correspondence to

each other and to us, We will use U,S. mail to transmit our no-action

response to any company or proponent for which we do not have email

contact Information.
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Given the availability of our responses and the related correspondence on

the Commission's website and the requirement under Rule 14a-8 for

companies and proponents do copy each other on correspondence

submitted to the Commiss(on, we beileve it is unnecessary to transmit

copies of the related correspondence along with our no-action response.

Therefore, we intend to transmit only our staff response and not the

correspondence we receive from the parties. We will continue to post ~o the

Commission's website copies of this correspondence at the same time that

we post our staff no-action response,

'~ See Rule i4a-8(b).

~ For an explanation of the types of share ownership in the U.S., see

Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,

2010) [75 FR 42982] ("Proxy Mechanics Concept Release"), at Section II.A.

The term'~beneficial owner" does not have a uniform meaning under the

federal securities laws. It has a different meaning in this bulletin as

compared to "benef(cial owner" and "beneficla! ownership" fn Sections 13

and 16 of the Exchange Act. Our use oP the Cerm in this bulletin is noC

intended to suggest that registered owners are not beneficial owners for

purposes of those Exchange Act provisions, See Proposed Amendments to

Rule 14a-8 under the Securities Exchange Act of 1934 Relating to proposals

by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],

at n.2 ("The term ̀beneficial owner' when used in the context of the proxy

rules, and in light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purposes] under
Che federal securities laws, such as reporting pursuanC to the Williams

Act.").

3 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4

or Form 5 reflecting ownership of the required amount of shares, the

shareholder may Instead prove ownership by submitting a copy of such
fil(ngs and providing the additional information that is described in Rule

14a-8(b)(2)(li).

~ DTC holds the deposited securities in "fungible bulk," meaning that there

are no specifically Identifiable shares directly owned by the DTC
part(cipants. Rather, each DTC participant holds a pro rata interest or

position in the aggregate number of shares of a particular issuer held at

DTC. Correspondingly, each customer of a DTC participant -such as an

individual investor - owns a pro rata interest in the shares in. which the DTC

participant has a pro rata interest. See Proxy Mechanics Concept Release,

at Section II.B.2.a.

5 See Exchange Act Rule 17Ad-8.

6 See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR

56973] ("Net Capital Rule Release"), at Section II.C.

- ee nc. v, eve en, c -
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp, v.

Chevedden, 696 F, Supp. 2d 723 (S,D. Tex. 2010), In both cases, the court

concluded that a securities intermediary was not a record holder for

----- - --- - --~arposes of Rule ~4~=-~~b) because it did not appear on a list of the
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company's non-objecting beneficial owners or on any DTC securities

position listing, noi- was the intermediary a DTC participant.

$ 7'echne Corp. (Sept. 20, 1988),

9 In addition, if the shareholder's broker is an introducing broker, the

shareholder's account statements should include the clearing broker's

identity and telephone number. See Net Capital Rule Release, at Section
II.C.(iii). The clearing broker will generally be a DTC participant.

For purposes of Rule i~a-8(b), the submission date of a proposal will

generally precede the company's receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.

11 This format is acceptable for purposes of Rule 14a-8(b), but i~ is nok

mandatory or exclusive,

~ As such, it is not appropriate for a company to send a notice of defect for

multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

~ This position w(II apply to all proposals submitted after an initial proposal
but before the company's deadline for receiving proposals, regardless of

whether they are explicitly labeled as "revisions" to an initial proposal,
unless the shareholder affirmatively (ndfcates an intent ~o submf~ a second,

additional proposal for inclusion in the company's proxy materials. In that
case, the company musC send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) If it Intends to exclude either proposal from its proxy

materials in reliance on Rule 14a-8(c). In Ifght of Chis guidance, with
respect to proposals or revisions received before a company's deadline for
submission, we will no longer follow Layne Christensen Co, (Mar. 21, 2011)

and other prior staff no-action IeCters In which we took the view that a

proposal would violate the Rule 14a-8(c) one-proposal limitation if such

proposal is submitted to a company after the company has either submitted

a Rule 14a-8 no-action request Co exclude an earlier proposal submitted by

the same proponent or notiFfed the proponent that the earlier proposal was

excludable under the rule.

la See, e.g., Adoption of Amendments Relating to Proposals by Security

Holders, Release No. 34-12999 (Nov. 22, x.976) [A~1 FR 52994].

~5 Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does not adequately

prove ownership in connection with a proposal (s not permlLi:ed to submit

another proposal for the same meeting on a later dale.

16 Nothing in this staff position has any effect on the status of any
shareholder proposal that is not withdrawn by the proponent or its
authorized representative.

http://www.sec. gov/interps/legal/cfslb.T 4f, htm
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Frorn: Neil Grayson < neil. grayson@nelsonmullins. com >

llate: December 22, 2015 at 1:30:04 PM EST

TO: "'*FISMA &OMB MEMORANDUM M-07-16'**

Subject: Response to the request for proposals to be included in the proms statement for

the Tidelands Bancshares, Inc. 2016 Anmial Meeting of Shax•eholders

Tom:

I'm attaching a response letter to the request you submitted to have shareholder proposals included in the

proxy statement for the Tidelands Bancshares, Inc. 2016 Annual Meeting of Shareholders. If you have

any questions about the matters addressed in this letter, please let me know.

am also following up on the questions you have asked in your emaiis and letters. I am willing to discuss

these matters with you, but since some of the information you are requesting is not public, you would first

need to sign an NDA. 1 am attaching another copy of the NDA I sent you on September 1, 2015. If there

are provisions in this NDA that you do not think are appropriate, let me know and I would be happy to

discuss them with you.

Neil E. Grayson
Nelson Mullins Riley &Scarborough LLP
104 S. Main Street, Suite 900
Greenville, South Carolina 29601
Phone: (864) 250-2235
Fax: (864) 250-2359
Cell: (864) 421-4635
Email: Heil.grayson(a~nelsonmullins.com
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From: Neil Grayson
Sent: Tuesday, December 29, 2015 2:49 PM

"'FISM~~~OMB MEMORANDUM M-07-16"`

Subject: FW: Response to the request for proposals to be included in the proxy statement for the

Tidelands Bancshares, Inc. 2016 Annual Meeting of Shareholders

Ir.7u1~

am following up on the response letter I sent you on December 22 and to remind you that, under SEC

rules, if you wish to include a proposal in the company's proxy statement you have 14 days from the date

you received the letter to respond to the procedural deficiencies outlined in the response letter. I am

attaching a copy of a reminder letter that I sent you yesterday. A copy of the original response letter, with

its attachments, is also attached.

If you have any questions about the matters addressed in the letter, please let me know.

Neil E. Grayson
Nelson Mullins Riley &Scarborough LLP
104 S. Main Street, Suite 900
Greenville, South Carolina 29601
Phone: (864) 250-2235
Fax: (864) 250-2359
Cell: (864) 421-4635
Email: neii.grayson .nelsonmullins.com

From: Neil Grayson
Sent: Tuesday, December 22, 2015 1.30 PM

"*'FISMAT~MB MEMORANDUM M-07-16"`*

Subject: Response to the request for proposals to be included in the proxy statement for the Tidelands

Bancshares, Inc. 2016 Annual Meeting of Shareholders

Tom:

I'm attaching a response letter to the request you submitted to have shareholder proposals included in the

proxy statement for the Tidelands Bancshares, Inc. 2016 Annual Meeting of Shareholders. If you have

any questions about the matters addressed in this letter, please let me know.

am also following up on the questions you have asked in your emails and letters. I am willing to discuss

these matters with you, but since some of the information you are requesting is not public, you would first

need to sign an NDA. I am attaching another copy of the NDA I sent you on September 1, 2015. If there

are provisions in this NDA that you do not think are appropriate, let me know and I would be happy to

discuss them with you.

Neil E. Grayson
Nelson Mullins Riley &Scarborough LLP
104 S. Main Street, Suite 900
Greenville, South Carolina 29601
Phone: (864) 250-2235
Fax: (864) 250-2359

Email: Heil., rcLaysonCa~nelsonmullins.com



Nelson
Mullins

Nelson Mullins Riley &Scarborough LLP
Attorneys and Counselors at La~v

104 South Main Street /Ninth Ploor /Greenville, SC 29601

Tel: 864.250.2300 Fax. 864.250.2359

w~v~v, nelsonmuilins, com

December 28, 2015

VIA email and Federal Express
Thomas J. Lylcos, 7r.

***FISMA &OMB MEMORANDUM M-07-16"'

Blevins Family Properties, LLC
Hillary Blevins

"'*FISMA &OMB MEMORANDUM M-07-16***

Dear Mi•. Lykos and Ms, Blevins:

Nell B. Grayson

(Admitted in GA SC & I~TI~

Tel: 864.250.2235

Fax: 864.250.2359

neii. graysonC~nelsonmullins.com

Y am writing on behalf of Tidelands Bancshares, Inc. (the "Company"), to remind you that, as

noted in my letter dated December 22, 2015 (received by you on December 23, 2015), your shareholder

proposals contain procedural deficiencies. The SEC's rules require that your' response to my December

22, 201 S letter be postmarked or transmitted electronically no later than 14 calendar days fi~om the date

you receive it. For your reference, I enclose a copy of my December 22, 201 S latter.

If you have any questions with respect to my letter dated December 22, 2015, please contact me

at (864) 250-2235,

Sin erely,

1
~~ ~~

Neil E. G~•ayso

cc; Thomas H. Lyles, President &CEO of Tidelands Bancshares, Inc. (via email)

John D. Dalton, VP, Cozporate Controller of Tidelands Bancshares, Inc, (via email)

Enclosures

1Vlth o/jrces to lNe D1s~rtct of Cohmrbia, PJoridn, Georgia, Mrrssacliuselts, Ne~v York, Norgr Cmolinn, SonNi Cnro!lno, Tensessee mrd Nest Virgh
tfn



Nelson
Mullins

Nelson 1V~ullins Riley &Scarborough LLP
Attorneys and Counselors at Law

104 South Main Street /Ninth Floor /Greenville, SC 29601

Tel: 864.250.2300 Fax; 864.250.2359

~wnv.nelsonmulHns.com

December 22, 2015

VTA Email and Federal Express
Thomas J. L~kos, Jr.

*'*FISMA &OMB MEMORANDUM M-07-16***

Blevins Family Properties, LLC
Hillary Blevins

""FISMA &OMB MEMORANDUM M-07-16***

Dear Mr. Lykos and Ms. B levies:

Neil E. Grayson

(Admitted 3n GA SC & NI')

Tel: 864,250,2235

Fa~c; 864.250.2359

neii. gayson~nelsonmullins. com

I am writing on behalf of Tidelands Bancshares, Inc, (the "Company"), which received on

December 10, 2015, the shareholder proposals entitled "Shareholder• Proposals to be presented at 2016

Annual Meeting of Tidelands Bancshares, Inc, Shareholders" and "Addendum Shareholder Proposals

dated December 9, 2016 to be presented at 2016 .Annual Meeting of Tidelands Bancshares, Ir~c,

Shareholders" (collectively, the "Proposals") submitted pursuant to Securities and Exchange Commission

("SEC") Rule 14a-8 for inclusion in the pro~ry statement for the Company's 2016 Annual Meeting of

Shareholdex•s.

The Proposals contain cez~tain procedut~al deficiencies, which SAC regulations z~equire the

Company to bring to your attention. Fast, Rula 14a-8(b) under the Securities Exchange Act of 1934

("Exchange Act") provides that shareholder pt~oponents must submit sufficient pz•oof of fhei►~ continuous
ownership of at least $2,000 its market value, ot• 1%, of a company's shares entitled to vote on the

proposal for at least one year as of the date tha sha~•eholder proposal was submitted. Ma~. Lykos notes in

the Proposals that he beneficially owns only 500 shares. Accordingly, he is not permitted to submit even

one proposal to the Company. In your response letter, please explain whether Blevins Family Propei~tias

LLC is acting in concez~t with or on behalf of Mr. Lykos or whether Blevins Family Properties LLC is

acting on its own behalf. In the event that Blevins Family Propet~ties LLC and M~•. Lykos are acting as a

group, the group is only entitled to submit one proposal, In the event Blevins Family Properties LLC is

acting on its own behalf, only Blevins Family P~~operties LLC may submit ~ proposal.

Second, the Company's stock records do not indicate that, as of the date the Pzoposals were

submitted i) Thomas J, Lykos, r~•. is the recorc~ owner of at least $2,000 in market vah~e, or 1 %, of the

Company's shares, an (ii) that B evins Fami~ ropet•ties 1,'LZris t e recor owner o~ a eas " , m

market value, or 1 %, of the Company's shares.

tiwrh o,(Jrces to rGe blsMcr of cotrrmbtn, rror~d~, Gea~gfa, Nlnssnchusetfs, New York, North Cnrolinn, SouN~ Cm~olLm, Te~anessee mid Wea! Vfrglnla



Thomas J. Lykos, Jr.
Hillary BIevins
December 22, 2015
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To remedy these defects, you must obtain a proof of ownership letter verifying your continuous

ownership of the required number of Company shares for the one-year period preceding and including

December 10, 2015, the date the Proposals were submitted to tb,e Company. As explained in Rule 14a-

8(b) and in SEC staff guidance, sufficient proof must he in the foitin of;

(1) a written statement fron~ the "recoz•d" holder of your shares (usually a broker o~~ a bank)

verifying that you continuously held the requned numbex• of Company shares for the one-year

period preceding and including December 10, 2015; or

(2) if you have filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form

5, oz• Amendments to those documents or updated foi~ns, reflecting your ownership of the

requiz~ed number of Company shares as of or before the date on which the one-year eligibility

period begins, a copy of the schedule and/or form, and any subsequent amendments reporting a

change in the ownership level and a written statement that you continuously held the requiued

numbez~ of Company shares for the one-year period,

If you intend to demonsh•ate ownership by submitting a written statement fi•om the "record"

holder of your shares as set forth in (1) above, please note that most large U.S. brokers and banks deposit

their customers' securities with, and k~old those securities through, the Depository Tcust Company

("DTC"), a registered clearing agency that acts as a securities depository (DTC is also known through

the account name of Cede & Co,). Under SEC Staff Legal Bulletin No. 14F, only DTC participants axe

viewed as record holders of securities that are deposited at DTC. You can confirm whefha~• your broker

o~~ bank is a DTC participant by asking your broker or bank ox' by checking DTC's participant list, which

is available at http://wrvw.dtce.com/ /media/Files/Downloads/client-oentex/DTC/alpha.ashx. Tn these

situations, shareholdaxs need to obtain proof of ownership from the DTC participant tluough which the

securities are held, as follows:

(1) IEyour broker or bank is a DTC participant, then you need to submit a written statement

from yout~ broker or bank vei7fying that you continuously held the required number of Company

shares for the one-year period preceding and including Deoembe~• 10, 20I 5.

(2) If your broker or• bank is not a DTC pat~ticipant, then yott need to submit proof of

ownership fi~om the DTC participant through which the shares are held verifying that you

continuously held the required number of Company shaves for the one-year period preceding and

including December 10, 2015. You should be able to find ottt the identity of the DTC participant

by asking your bz~oker or bank. Tf your broker is an int~~oducing broken•, you may also be able to

learn the identity and telephone number of the DTC participant tlu ough your account statements,

because the clearing broker ident~ed on yout~ account staiernants will generally be a DTC

pat~ticipant, If the DTC participant that holds your shares is not able to conf"~rm you~~ individual

holdings but is able to confnrn the holdings o£ your broker or bank, then you need to satisfy the

proof of ownership requirements by obtaining and submitting tvvo proof of ownership statements

verifying that, for the one-year period preceding and including DecemUer 10, 2015, the required

nunnber of Company shares were contniuously held: (i) one from your broker or bank

coi~~z~ming your ownership, and (ii) the other fi•om the DTC participant conf"u~ming the broker or

a c
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Thud, and as discussed above, under Rule 14a~8(b) of the Exchange Act, a shareholder must

have continuously held at least $2,000 in market value, or 1%, of the Company's securities entitled to

vote on the Proposals for at least one year as of the date tlae Proposals were submitted to the Company

and mast pi~o~vide to the Company a written statement of the shareholder's intent to continue ownership

of the required number of sha~•es throargh the date of the Company's 2016 Annual Meeting of

Shareholders, The written statement that "WE INTEND TO OWN THE SHARES DESCRIBED

BELOW TJNTIL TIC COMPANY'S 2016 ANNUAL SHAREHOLDERS MEETING" is not adequate

to con~ttn that the required number of the Company's shares will be held thr~oa~gh the date of the 2016

Annual Meeting of Shai•eholdexs. To remedy this defect, you must submit a wrztten statement that you

currently own and intend to continue holding the required number of Company shares th~~ozrgh the date

of the Company's 2016 Annual Meeting of Shareholders.

Fourth, pursuant to Rule 14a-8(c) under the Exchange Act, a qualifying shareholder may submit

no more than one proposal to a company for inclusion in a company's proxy statement for a paz~ticular

shareholders' meeting. The Proposals constitute more than one shareholder proposal. Specifically, the

Proposals set forth "Proposal 1," "Proposal 2," "Proposal 3," and "Proposal 4," and the subjects of the

Proposals are distinctly different. Tn addition, it appears that "Proposal 1" is actually two proposals in

that it requests that the Company (i) amend the Bylaws to r•aduce the number of directors, and (ii) adopt

a new independence standard. You can correct this procedural deficiency by i~adicating which pxoposal

you would like to submit and which pz~oposals you would like to withdraw.

The SEC's rules requn•e that your response to this letter be postmarked or transmitted

electronically no later than 14 calendar days from the date you receive this letter. Please sand your

response to the Company or me no later than 1~ calendar days from the date you ~~eceive this lamer. If

you send your response to the Company, please send your response to Thomas H. Lyles, President &

CEO of Tidelands Bancshares, Inc., 875 Low County Blvd, Mount Pleasant, SC 29464, or via fax to:

(843) 3 88-8081. If you send your response to me, please send your response to me at Nelson Mullins

Riley &Scarborough, LLF, 104 S. Main Street, Suite 900, Gzeenville, SC 29601, or via fax to (864)

250-2359. Please send the response by a means that allows you to confu7n your response has been

received.

If you have any questions with respect to the foregoing, please contact me at (864) 25~-2235.

T'or your refez•ence, X enclose a copy o~ Rule 14a-8 and Staff Legal Bulletin No 14~.

Sin erely,

J¢ ~~

Neil E. Grayso .

cc: Thomas H, Lyles, President &CEO of ' - lands Bancshares, Inc. (via email)

John D. Dalton, VP, Corporate Conholler of Tidelands Bancshares, Inc. (via email)

nc osu
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Title 17 ~ Commodity ar~d Sec~Nrifies Exchanges

Volume: 3
17ate:2013-04-01
Original bate: 2013-04-01
Title: Section 2~40.14a-8 -Shareholder proposals.
Context: Tltle 17 -Commodity and Securities Exchanges. CHAPTER II -SECURITIES AND

~XCHANG~ COMMfSSION (CONTINUED). PART 240 ~ G~N~aAL RULES AND
REGULATIONS, SECURITIES EXCHANGE ACT OF 1934. Subpart A ~ Rules and Regulations

Under the Securities Exchange Act of 1934. ~ Regulation ~4a: Solicitation of Proxies.

§ 240,14a-8 Shareholder proposals.

This sectfoh addresses when a company must include a shareholder's proposal In Its proxy

statement and identify fhe proposal in Its Form of proxy when the company holds an annual or

special meeting of shareholders. In summary, in order to have your shareholder proposal

included on a company's proxy card, and included along with any supporting statement in its

proxy statement, you must be eligible and follow certain procedures. Under a few specific

circumstances, the company is permitted fo exclude your proposal, but only'after submitEfng Its

reasons to the Commission. We structured this sectlan fn a question-and-answer format so that it

Is easier to understand. The references fo "you" are to a shareholder seeking to submit the

proposal.

(a) Question 9: What is a proposal? A shareholder proposal fs your recofr~mendation or

requirement that the company and/or its board of dlrectars take action, whioh you Intend to

present at a meeting of the company's shareholders. Your proposal should state as clearly as

possible the course of action that you believe the company should follow. If your proposal is

placed on the company's proxy card, the company must also provide In the form of proxy means

for shareholders to specify by boxes a choice between approval or disappravai, or abstention.

Unless otherwise indicated, the ward "proposal" as used in this section refers both to your

proposal, and to your corresponding statement in supporfi of your proposal (if any).

(b) Quesflon 2; Who is eligible to submit a proposal, and how do I demonstrate to the company

that I am eligible? (1) In order to be eligible to submit a proposal, you must have continuously

held at least $2,000 in market value, or 1%, of the company's securities entitled to be voted on

the proposal at the meeting for at least one year by the date you submit the proposal. You must

conf►nue to hold those securities through the date of the meeting.

(2) If you are the reglsfered holder of your securities, which means that your name appears in the

company's records as a shareholder, the company can verify your eligibility on its own, although

you will still have to provide the company with a written statement that you Intend to continue to

hold the securities through the date of the meeting of shareholders, However, IF Ifi<e many

shareholders you are not a registered holder, the company likely does not know that you are a

shareholder, or how many shares you own, In Phis ease, at the time you submik your proposal,

you must prove your eligibility to the company In one of two ways;

(i) The first way is to submit to the company a written statement from the "record" holder of your

securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you„-~
u~nunuvu5ry iidiu uia ~G~unuda tvi a~ icas~ uiiC ydc~i, r ~u inu5i ai~u niuiuuC yuw uwn wnur~n

statement thaE you intend to continue to hold tha securities through the date of the mooting of

shareholders; or

(11) The second way to prove ownership applies only if you have filed a Schedule 13p (§

2A0,13d~~ 01), Schedule 13~ (§ 2g0.13d~102}, Form 3 (~ ?..49,'103 of this chapter}, dorm 4 (§

2g9,104 of this chapter) and/or Form 5 (§ 249.105 of this chapter), or amendments to those

l~.ttas://www.~:po,Gov/~dsys/plc /Ck'~-2013~titlel7-vol3/xnaUCk'ZZ.-201.3~tif1e17~~vo13-sec24... 12/21/20X5
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documents or updated forms, refleoting your ownership of the shares as of or before the date on

which tha one~year eligibility period begins, if you have filed one of these documents with the
SAC, you may demonstrate your ellgibllity by submitting fo the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a change in

your ownership level;

(B) Your written staEement that you continuously held the required number of shares for the one-

yearperiod as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of the shares through the date

of the company's annual or special meeting.

(c) Question 3: How many proposals may I submit? each shareholder may suUmit no more than
one proposal to a company Por a particular shareholders' meeting.

(d) Question ~4: How long can my proposal be? The proposal, Including any accompanying

supporting statement, may not exceed 500 wards,

(e) Question 5: What is the deadline for submitEing a proposal? (1) If you are submitting your

proposal for the company's annual meeting, you can fn most cases find the deadline in fast
year's proxy statement. However, it the company did not hold an annual meeting last year, or
has changed the date of its meeting far this year more than 3o days from last year's meeting,

you can usually find the deadline in one of the company's quarterly reports on Form 10-Q (§

2~9.308a of this chapter), or in shareholder reports of Investment companies under § 270,30d-1

of this chapter of the Investment Company Act of 190, In order to avoid conkroversy,
shareholders should submit their proposals by means, includ(ng electronic means, that permit

them to prove the data of delivery.

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly

scheduled annual meeting. The proposal must be received at the company's prine'ipai executive
offices not less than 120 calendar days before the date of the company's proxy statement

released to shareholders in connection with the previous year's annual meeting. However, ff the

company did not hold an annual meeting the previous year, or if the date of this year's annual

meeting has been changed by more than 30 days from the date of the previous year's meeting,

then the deadline is a reasonable time before the company begins to print and send its proxy
materials,

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly

scheduled annual meeting, the deadline is a reasonable time before the company begins to print

and send Its proxy materials,

(fl Question 6: What If I fail to follow one of khe eligibility or procedural requirements explained (n

answers to Questions T through 4 of this section? (1) The company may exclude your proposal,

but only after It has notified you of the problem, and you have failed adequately to correct it,

Within 14 calendar days of receiving your proposal, the company must notify you in writing of any

procedural or elfg(bility deficiencies, as well as of the time frame for your response. Your
response must be postmarked, or transmitted electronically, no later than 14 days from the date

you received the company's notification, A company need not provide you such notice of a

deficiency if the deficiency cannot be remedied, such as If you fail to submit a proposal by the

company's properly determined deadline. If the company Intends to exclude the proposal, it will

later have to make a submission under § 2~o.1~a-S and provide you with a copy under Question

10 below, § 240.1Aa-8Q).

(2) If you Pail (n your promise to hold the required number of securities through the date of the

meeting of shareholders, then the company will be permitted to exclude all of your proposals

(g) Question 7: Who has the burden of persuading the Commission or Its staff that my proposal

can be excluded? Except as otherwise noted, the burden is on the company to demonstrate that

It (s ent(tled to exclude a proposal.

httn~://v~rww.eno.Gov/fdsys/role/C;k'J.t-2013~tzt1e17~vo13/xmI/CFR 2013~titleJ.7-vol3~sec2~,,. 12/21./2015
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(h) Quesf/on 8: Must I appear personally of the shareholders' meeting to present the proposal?

(1) Either you, or your representative who is qualified under staEe law to present the proposal on

your behalf, must attend the meeting to present the proposal. Whether you attend the meeting

yourself or send a qualified representative to the meeting fn your place, you should make sure

that you, or your representative, follow the proper state law procedures for attending the meeting

and/or presenting your proposal.

(2) if the company holds Its shareholder meeting in whole or in part via electronic media, and the

company permits you or your representative fo present your proposal vla such media, then you

may appear through electronic med(a rather than traveling to the meeting to appear fn person.

(3) If you or your qualified represenEative fail to appear and present the proposal, without good
cause, the company will be permitfecl to exclude all of your proposals from Its proxy materials for

any meet(ngs held (n the following two calendar years,

(I) Quesflon 9: If I have complied with the procedural requirements, on what other bases may a

company rely to exclude my proposal? (~) Improper under state law: if the proposal is not a

proper subJect for action by shareholders under the laws of the jurisdiction of the company's

organization;

Note to paragraph (i)(1):
Depending on the subject matter, some proposals are not considered proper
under state law if they would be binding on the company if approved by
shareholders. In our experience, most proposals that are cast as
recommendations orrequests that the board of directors Cake specified action
are proper under state law. Accordingly, we will assume that a proposal
drafted as a recommendation or suggestion is proper unless the company
demonstrates otherwise,

(2) Vio/atlon of law; If the proposal would, if implemented, cause the
company to violate any state, federal, or foreign law to which It is subJect;

Note to paragraph (i)(2):
We will not apply this basis for exclusion to permit exclusion
of a proposal on grounds that it would violake foreign law If
compliance w(th the foreign law would result in a violation of
any state or federal law.

(3) Violation of proxy rules: If the proposal or supporting statement Is
contrary to any of the Commission's proxy rules, including § 240,14a~9, which
prohibits maEerlally false or misleading statements in proxy soliciting
materials;

(4) Personal grievance; specie! Interest: If the proposal relates to the redress

of a personal claim ar grievance against the company or any other person, or

!f It is designed to result in a benefit to you, or to further a personal interest,
which is not shared by the other shareholders at large;

(5) Relevance: if the propose! relates to operations whfoh account for less

than 5 percent of the company's total assets at the end of Its mast recent

fiscal year, and for less than 6 percent of its net earnings and gross sales for
Its most recent fiscal year, and• (s not otherwiso slgnlflcanEly related to the
company's business;

(6) Absence of power/authority: If the company would lack the power or
' ~ to imnlamant the ~~I'

(7) Management functions: If the proposal deals with a matter relating to the
company's ordinary business operations;

(8) Director elections: If the proposal;

(I) Would dfsquallfy a nominee who is sEanding for election;

hops;//www, ~i~o, Gov/fdsys/vkg/CFR-20 ~ 3~titXel7-vo13~~m1/Ck~R.~20 J.3~Litlel.7-vo13-sec24,.. 12/21 /2015
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(ii) Would remove a director from office before his or her term expired;

(lii) Questions the competence, business Judgment, or character of one or
more nominees or directors;

(Iv) Seeks fo Include a specific Individual In the company's proxy materials for
election to the board, of directors; or

(v) Otherwise could affect the outcome of the upcoming election of directors,

(9) Conflicts wlfh company's proposal; If the proposal directly conflicts with
one ~f thA company's own proposals to' be submitted fo shareholders at the
same meeting;

Note to paragraph (i)(9);
A company's submission to the Commission under this
section should specify the points of conflict w(th the
company's proposal.

(10) Substanffallylmplemented: If the company has already substantially
implemented the proposal;

Note to paragraph (i)(10):
A company may exclude a shareholder proposal that would
provide an advisory vote or seek future advisory votes to
approve the compensation of executives as disclosed
pursuant to Item 402 of Regulation S-K (§ 229.402 of this
chapter) or any successor to Item 402 (a "say-on~pay vote")
or that relates to the frequency of say-on-pay votes, provided
that In the mast recent shareholder vote required by §
240,14a-2~1(b) of this chapter.a single year (Le., one, two, or
three years) received approval of a majority of votes cast on
the matter and the company has adopted a policy an the
frequency of say-on-pay votes that is consistent with the
choice of the major(ty of votes cast In the most recent
shareholder vote required by § 240,14a-21(b) of this chapter.
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(11) Duplication: If the proposal substantially duplicates another proposal previously submitted
to the company by another proponent that will be included in the company's proxy materials for
the same meeting;

(12) Resubmisstons; If the proposal deals with substantially the same subject matter as another
proposal or proposals that has or have been previously included in the company's proxy
materials within the preced(ng 5 calendar years, a company may exclude it from its proxy
ma#erfals for any meeting held within 3 calendar years of the last time it was included If the
proposal received:

(i) L.ess than 3% of the vote if proposed once within the preceding 5 calendar years;

(ii) Less than 6% of the vote on its last submiss(on to shareholders if proposed twice prevfausly
within the preceding 5 calendar years; or

(iii) I..ess than ~0% of the vote on Its last submission to shareholders ff proposed three t(mes or
more previously within the preceding 5 calendar years; and

(13) Spealfic amount of dividends: If the proposal relates ko specific amounts of cash or stack

(j) Question 10; What procedures must the company follow If it inEends to exclude my proposal?
(1) If the company Intends to exclude a proposal from Its proxy materials, it must file its reasons
w(th the Commission no later than 80 calendar days before It files IEs definitive proxy statement
and farm of proxy with the Commission, 'the company must s(multaneousty provide you with a
copy of Its submissian. The Commission staff may permit the company to male its submission

ht~ne~//www ann.an-vlfr~Sv~/nl<a/~`,~+'R..~fl1~-titlPl7~~vn1~/x7n1/C',FR-7.~1~•~I.if:lr:17-tri~l3~~ec24... 12/21/2Q1.5
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later than 80 days before the company files Its definitive proxy statement and form of proxy, if the

company demonstrates good cause for m(ss(ng the deadl(ne,

(2) The company must file slx paper copies of the following:

(I) The proposal;

(fi) An explanation of why the company belioves that it may exclude the proposal, which should, if

possible, refer to the most recent applicable authority, such as prior Division letters Issued under

the rule; and

(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign

law,

(k) Question 19: May l submit my own statement to the Commission responding to 4he

company's arguments?

Yes, you may submit~a response, but If is not required. You should try to submit any response to

us, with a copy to the company, as soon as possible after the company ma{ces Its submission.

This way, the Commission staff will have time to consider fully your submission before it issues

Its response. You should submit six paper copies of your response.

(I) Question 12: If the company Includes my shareholder proposal fn its proxy mater(als, what

information about me must it include along w(th the proposal itself?

(~) The company's proxy statement must include your name and address, as well as the number

of the company's voting securities that you hold. However, instead of providing that information,

the company may instead include a statement that if will provide the information to shareholders

promptly upon receiving an oral or written request,

(2) The company is not responsible for the contents of your proposal or supporting statement.

(m) Question T3; What can I do if the company '►neiudes in Its proxy statement reasons why it
believes shareholders should not vote in favor of my proposal, and I disagree with some of its

statements?

(1) The company may elect to include (n ifs proxy statement reasons why it believes

shareholders should vote against your proposal. The company is allowed to make arguments

reflecting Its own point of view, just as you may express your own point of view in your proposal's

supporting statement. _

(2) However, If you believe that the company's opposition to your proposal contains materially

false or misleading statements that may violate our anti-fraud rule, § 2~o.14a~9, you should

promptly send to the Commission staff and the company a letter explaining the reasons for your

view, along with a copy of the company's statements opposing your proposal, 7o the exkent

possible, your letter should include specific factual Information demonstrat(ng the inaccuracy of

the company's claims. Time permitting, you may wish to try to work out your differences with the

company by yourself before contacting the Commission staff.

(3) We require the company to send you a copy of Its statements opposing your pl'oposal before

it sends its proxy maEerials, so that you may bring to our attention any materially false or

misleading statements, under the following timeframes:

(i) Ifour no-action response requires that you male revfsions.to your proposal or supporting

statemor~t as a condition to requiring the company to include it in Its proxy materials, then the

company must provide you with a copy of Ifs opposition statements no later than 5 calendar days

after the company receives a copy of your revised proposal; or

Ili) In all okher cases, the company must provide you with a copy of its opposition statements no

later Phan 30 calendar days before Its files definitive copies of Its proxy statement and form of

proxy under § 2Q0,1ga-6.

-- - — - {63 FR 29719, May 28, 1998; 63 ~'R_~Q622, 50623, Sept. 22, 1998,. as amended at 72 FR 4168,

Jan. 29, 2007; 72 F'R 70456, Dec. ~ 1, 2007; 73 FR 977, Jan. ~4, 2008; 76 ~R 6045, Feb. 2, 2011;

75 FR 58782, SepE, 16, 20'f 0)

l,ttr,~~//rxnxrrxr o-nn o~rn~/~frlc~cre/nlra/('.~iR..~(ll~..titlPl7..vn14/xml/C`.~+'R..~nl~..title;l'l~v~l~-cec~4._. 12/21/2015
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Home ~ Previous Page

bivision of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff l.ega) Bulletin No, 14F (CF)

fiction: Publication of CF Staff legal Bulletin

Date: October 18, 20:11

Summary: This staff legal bulletin provides Information For companies and

shareholders regarding Rule 14a-8 under the Securities Exchange Act oP

x.934.

Supplementary information; The statements in this bulletin represent;

the views of the Division of Corporation Finance (the "Division"). This

bulletin is not a rule, regulat:lon or sl'atement of the SecurlCfes ~rtd

Exchange Commission (the "Commission"), Further, the Commission has

neither approved nor disapproved its content.

Contacts; for Further inFarmation, please conlacL the Division's OfP(ce of

Chief Counsel by calling (202) 551-3500 oi- by submitting eweb-based

request Form a~ hki:ps://t~s,sec,gov/cgl-binJcorp_f(n_Inherpret(ve.

A, The purpose of this bul(e~in

This bulle~fn is part of a continuing eFfort Uy the pivision to provide

guidance on imporf:ant Issues arising under Exchange Act Rule 14a-8.

Specifically, this bulletin contains Information regarding;

• Brokers and banks lFtal• constl~ute "record" holders under Rule ~.q~a-8

(b)(2)(I) For purposes of verifying whether a benef(cfal owner Is

eligible ~o submit a proposal under Rule :1.4a~8;

• Common errors shareholclers can avoid when submitting proof of

ownership to companies;

• The submission oP revised proposals;

• Procedures Tor withdrawing no-action requests regarding proposals

submitted by multiple proponents; and

• The Division's new process For lransmltting Rule :L~a--~ no-ac~lon

You can Find additional guidance regarding Rule 14a~8 in the following

bullelfns lha~ are available on i:he Commission's website: SI.R No, 14, SL.B

No, 14A, SL6 No. ~.4f3, SI_.B No, ~.4C, 51~~3 No, ].4b and SLB No, ~.4E,

lzttps;//~vvvw,sec,gov/intezpsne~a]/c~s~b74f,lat~~i 12/21./2015
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B. The ~~pes of brokers and ban{cs thafi constitute "recordr~ hoMders

under Ruble 1~4a~8(b7(z)(~) Por purposes a~ver9fying whether a

beneficial owner is eligible ~o submP~ a proposal under Rule ~.~a~s

~.. Eligibility to submit a proposal under Rule ~.4a-8

To be eligible to submle a shareholder proposal, a shareholder must have

continuously held aC least $2,000 in market value, or ~.%, of the company's

securities entitled to be voted on the proposal at the shareholder meeting .

For at least one year as of the date the shareholder submits the proposal.

The shareholder must also continue to hold the required amount of
securities through the date of the meeCfng and must provide the company

with a written s~a~ement of Intent to do so,~

The steps that a shareholder mush take to verify his or her eliglb(Ifty to

submit a proposal depend on how Che shareholder awns the securltl~s.

Thera are two types of security holders in the U.S,; registered owners and

beneficial owners,a Registered owners have a direct relationship with the

Issuer because their ownership of shares Is listed on the records maintained

by the Issuer or Its transFer agent. IF a shareholder is a registered owner,

'the company can independently confirm that Che shareholder's holdings

satisfy Rule 14a-8(b)'s eligibility requiremenC,

The vast majority of Investors In shares Issued by U,S, companies,

however, are benefic(al owners, which means ghat they hold Chair securities

fn book-entry form through a securities intermediary, such as a broker ar a

bank. BenePlcia( owners are someeimes referred to as "street name"

holders, Rule 1~Fa-8(b)(2)(I) prov(des Shat a beneficial owner can provide

proof of ownership to supporC his or her eligibility to submit a proposal by

submiti:ing a written si:atement "From the record' holder of [the] securities

(usually a broker or bank)," verifying that, at the tfm~ the proposal was

submlCi:ed, the shareholder he(d the required amount of securities

continuously For at least one year.

2. The role of the Depos➢tort' Trust Camparty

Most large U.S, brokers and banks depos(t their cusComers' securities with,

and hold those securities through, the Depository Trusk Compal~y ("DTC"),

a registered clearing agency acting as a securi~les depository. Such brokers

and banks are often referred Co as "participants" In DTC.~ The names of

these DTC participants, however, do nofi appear as the registered owners of

the securities deposited with DTC on the list oP shareholders maln~alned by

the company or, more typically, by ICs transfer agent, Rather, DTC's

nominee, Cede & Co,, appears on the shareholder Iist as the sole registered

owner of securirles deposited with DTC by the pTC par~lclp~nts. A company

can request from DTC a "securities position listing" as of a specified dace,

which Identifies the pTC parhicipants having a position In the company's

securities and the number of securities held by each DTC part(cipanf: on ghat

date.

14a-8(b)(2)(i) for purposes of verifying whether a benefic9aM

owne~~ is eligible to submit a proposal under Rule ~4a~8

Tn The HaJn Celestial Group, Inc. (Oct, 1, 2008), we Eook the position that

an Introducing broker could be considered a "record" holder Por purposes of

llttus;/Iwww,sec.Gov/iixtez~ps/le~aUcfslbl4f ht~n X2/21/2015
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Rule 1.4a-8(b)(2)(i), An (n~roducing broker Is a bralcer that engages fn sales

and other acCfvfEfes Involv(ng customer contact, such as opening customer

accounts and accepting customer orders, bud is not permitted Ca malnkain

custody oP customer Funds and securities, Instead, an introducing broker
engages another broker, known as a "clearing broi<er," Co hold cusCody oP

client Funds and securities, ~o clear and execute customer trades, and to

handle other Functions such as Issuing conPirmatlons of customer Grades and

customer accounk statements, Clearing brokers generally are DTC

par~(cipants; introducing brokers generally are nod, As introducing brokers

generally are not DTC parliclpants, and L•herefore typically do not appear on

DTCs securities position IIsL•ing, Na/n Ce/esl~/a/ has required companies to

accept proof oP ownership letters from brokers in cases where, unlike the

positions oP registered owners and brokers and banks that are DTC

participants, the company is unable Co verlPy the positions againsfi (ts own

or its transfer agent's records or against DTC's securirfes position listing.

In light of questions we have received Following two recent court cases

relating Co proof oP ownership under Rule 14a~8x and In Ilgh~ of the

Commission's discussion oP registered and beneFicial owners In the proxy

Mechanics Concept Release, we have reconsidered our views as to what

types of brokers and banks should be considered "record" holders under

Rule ~.4a-8(b}(2)((). Because of the transparency oP DTC parCicipants'

positions In a company's securities, we will talcs the view going Forward

that, For Rule 14a-8(b)(2)(I) purposes, only DTC partic(pants should be

viewed as "record" holders of securities that are deposited at DTC. As a

result, we will no longer Follow Harn CelesCla/,

We believe thae taking this approach as to who consfiirutes a "record"

holder for purposes of Ru(e 14a-8(b)(2)(I) will provide greater certainty to

bene~(cial. owners and companies, We also note Chat this approach fs

consistent with Exchange Act Rule ~.2y5-1 and a x.988 staff no-action letter

addressing that rule, under which brokers and ban{<s that are DTC

participants are considered to be the record holders of securities on deposit

with DTC when calculating the number of record holders for purposes of

Sections 12(g) and 15(d) of the Exchange Act.

Companies have occaslonal{y expressed the view that, because pTC's

nominee, Cede & Co., appears on the shareholder Ilst as the sole registered

owner of securities depos(ted with pl`C by the QTC partfcipan~s, only DTC~ or

Cede & Co. should be viewed as the "record" holder of the securities held

on deposit at DTC For purposes oP Rule 14~-8(b)(2)(I). We have never

interpreted the rule to require a sharehafder to ob~aln a proafi of ownership

letter Prom DTC or Cede & Co,, and nothing In this guidance should be

construed as changing that view,

How can a shareholder determine whether his ar her .broker or bank /s a

DTC participant?

Shareholders and companies can confirm whether a parCicular broker or

currently available on the Interned a~
http://www.di'cc,cam/N/media/Files/Downloads/cllent~
center/DTC/alpha,ashx.

What if a shareholder's broker ar bank Is not on DTc's parelclpan~~ /1st?

httnc~//www. ~Pr.. unv/in1 Pins/1 P~a1/r,~felhl 4f.htm 12/21/2015
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The shareholder wfil need Co obtain prooF oP ownership From the pTC

partic(pan~ through which the securities are held, The shareholder
should be able to Ffnd out who this DTC partfcipanE is by asking the

shareholder's broker or banl<.~

If the DTC participant Knows the shareholder's broker or~ bank's

holdings, buk does nok Know the shareholder`s holdings, a shareholder

could satisfy fZule 14a~8(b)(2)(I) by obtaining and submitting rwo proof

oP ownersh(p statements verifying that, at the time Ehe proposal was

submitted, the required amount of securities were continuously held for

at least one year -- one from the shareholder's broker or bank
confirming the shareholder's ownership, and the other from the DTC

part(cipanC confirming the broker or bank's ownership,

How will the staff process no~action requests Shat argue for exclusion on

the basis that' the shareholdet''s proof of ownership /s noC from a D7'C

par~iclpan~?

The staPF will grant no-action relief la a company on the basis that the

shareholder's proof of ownership Js not From a DTC participant only if
the company's notice of defect describes the r•equlred proof oP
ownership fn a manner that is consistent with the guidance contained in
this bullehin, Under Rule 14a-8(P)(~.), the shareholder will have an
opportunity ~o obtain the requisite proof of ownership after receiving the

notice of de~ec~,

C, Common erro►~s shareholders can avoid vuhen submitt9ng proof of
ownership ~o compan➢es

Tn this sec~lon, we describe Cwo common errors shareholders male when

submifiting proof of ownership for purposes of Rule 14a-8(b)(2), and we

provide guidance on how Co avoid Ehese errors,

FirsC, Rule 14a-8(b) requires a shareholder ~o provide proof ofi ownership

that he or she has "continuously held at least $2,000 In market: value, or

~.%, of the company's securities entitled ~o be voted on the proposal aC the

meeting For at leash one year ~ the dale you submit Che

o os " (emphasis added),10 Wa nnLe that many prooF oP ownership
letters,do not satisfy Chls requlremen~ because they do not verify the

shareholder's benefiiclal ownership for the entire one-year period preceding

and including the daEe the proposal fs submlC~ed, In some cases, the letter

speaks as of a dire be~'ore the dale the proposal is submitted, thereby

leaving a gap between the date oP the verification and the date the proposal

Is subm(tted, In ocher cases, the letter speaks as of a date after the date

the proposal was submitked but covers a period oP only one year, thus

Failing to verlFy the shareholder's beneficial ownership over the required full

one-year period preceding the date oP the proposal's submission.

Second, many letters Pall to confirm continuous ownersh(p of the securl~ies,

This can occur when a broker or bank submits a letter that confirms the

shareholder`s bene is a owners p on y as o a spec e
reference to conCinuous ownership for cone-year period.

We recogn(ze ghat Che requirements of Rule ~.4a-8(b) are highly prescr►ptive
aid-gin cause lnconvenlence Por shareholders when submitting proposals.

Although our administraCion of Rule i~a-8(b) fs constrained by the terms of

=_￼
httns://www.sec. Gov/interns/legal/cfslbl4f htm. 1.2/21/2015
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the rule, we believe that shareholders can avoid the two errors highlighted

above by arranging to have their broker or bank provide the requ(red

verl(fcatlon of ownership as of the date they plan to submit the proposal

using the following Format:

"As of [date i:he proposal fs submitted], [name oP shareholder]
held, and has held continuously for at least one year, Cnumber

oP securities] shares of [company name] [class of securities).i1~

As discussed above, a shareholder may also need to provide a separate

written s~a~emen~ from the DTC participant through which i:he shareholder's

securities are held If the shareholder's broker or bank Is not a DTC

par~fclpan~.

D= The submission of reu9sed proposals

On occasion, a shareholder will revise a proposal after submitting iL to a

company. This section addresses questions we have received regarding

revfs(ons to a proposal or supporting statement.

x. A shareholder submits a tirr►aly proposal. The shareholde~~ then
submits a revised proposal before the company's deadline ~o~•

receiving proposals. Mast the company accepti the revisions?

Yes. Tn t:his situation, we believe the revised proposal sarves as a

replacement o~ the initial proposal, By submli:ling a revised proposal, the

shareholder has effectively withdrawn the initial proposal, Therefore, the

shareholder is not In violation of Lhe one-proposal limitation in Rule ~.4a~8

(c}.1z If khe company intends to submit a no-action request, It mush do so

with respect to the revised proposal.

We recognize that (n Ques~lon ar~d Answer ~,2 of SLB No. 14, we Indicated
that IP a shareholder makes revisions to a proposal before the company
submits ids no-action request, the company can choose whether to accept

the revisions. However, this guidance has led some companies to believe

ghat, in cases where shareholders attempt to male changes to an inflial

proposal, the company is free to Ignore such revisions even iF Ehe revised

p1'opos~l Is submitted beFore the company's deadline for receiving

shareholder proposals, We are revising our guidance on this issue to male

clear that a company may not Ignore a revised proposal In this sltuai:lon,~

2, A shareholder submits a timely proposal, After the deadlino ~nr

receiving proposals, the shareholder submits a revisad proposal.

l~us~ the company accept the revisions?

No, zf a shareholder submits revisions to a proposal afCer Che deadUne for

receiving proposals under Rule 14a-8(e), the company (s not required i:o

accept the revisions, However, i~ the company does not accept the

revisions, It n~~usl treat the revised proposal as a second proposal and

submit a notice staling its inLen~lon l-a exclude the revised proposal, as

re ull'ed b Rule 14a-8 .The com an `s notice may clle Rule ~.4a~8(e) as

the reason for excluding L•he revised proposal. If the company oes no

accept the revisions and Intends ~o exclude the initial proposal, fl would

also need to submit its reasons for excluding the initial proposal,

1~1 f n~ ~ //vvww.sec. anv/irii:el~ns/l e~al/cfslb l~-f.ht~n 12/21/2015
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3. Tf a shareholder subrr~its a rovised proposal, as of which date

must the shareholder prone h9s or her share ownershpp?

A shareholder must prove ownership as of the date the original proposal is

submitted. When the Commission has discussed'revisions i:o proposals, it

has not suggested that a revis(on triggers a requirement to prov(de proof of

ownership a second time. As ouElined In Rule ~.4a~8(b), proving ownership
includes providing a written statement ~ha~ the shareholder intends to

continue to hold the securit(es through ~h~e date of the shareholder meeting.
Rule ~.4a-8(f)(2) provides fihat IF the shareholder "Pails in [his or herd
prom(se to hold the required number of securities through the date oP the

meeting of shareholders, then the company will be permitted to exclude all

of C~he same shareholder'sa proposals from its proxy materials for any

meeting held in Ehe following two calendar years," WICK khese provisions in

mind, we do not interpret Rule 14a-8 as requiring addi~lonal proof of

ownership when a shareholder submits a rev(sed proposal.

~, Pracec~ures for w➢thdrawing no~action requests for proposals
submitted by multiple proponents

We have previously addressed the requlremen~s For withdrawing a Rule

14a-8 no-action request In~SLB Nos. 14 and 14C, SI..B No. 14 notes ghat a

company should include wl~h a withdrawal letter documentation

demonstrating ghat a shareholder has withdrawn khe proposal. Tn cases

where a proposal submitted by multiple shareholders is withdrawn, SLB No,

14C stakes that, if each shareholder has designated a lead individual to act

on iks behalf and the company is able i:o demonstrate khat the Individual Is

authorized Co act an behalF of all oP the propanenls, the company need only

provide a teeter from that lead individual Indicating that the lead individual
Is withdrawing the proposal on behalf of all of i:he proponents,

Because there Is no relief granted by khe staff In cases where a no-action

request is withdrawn following the withdrawal oP the relaCed proposal, we

recagnize hhat the hhreshold for withdrawing a no~action request need not
be overly burdensome, Going forward, we will process a withdrawal request

If the company provides a lever from the lead filer that• includes a

representation ghat the lead filer Is authorized ~o withdraw the proposal on

behalf ofi each proponent identl~fed in the company's na-action reques~.~

F, Use of email to ~ransmi~ our Rule ~.~a~8 no~ac~ion responses to

companies and proponents

To date, the Division has transmitted copies oP our Rule 14a-8 no~actlon
responses, including copies of the correspondence we have received In

connection with such requests, by U.S, mail ~o companies and proponents,

We also post our response and the related correspondence to the

Commfss(on`s webslre shortly after issuance of our response.

Zn order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and poskage costs, going forward,

companies and proponents. We therefore encourage both companies and

proponents to include email contact Information in any correspondence to

each other and eo us, We will use U,s, mall L'o transmiti our no-action
response ro any company or proponent for which we do nod have ema(f

contact information,

l~th~c•//ixnxna~ePn vn~c~/intPy~ric/1Po-al/rfclhld~f.htm ~2I2~I2O~.5
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Given the availablll~y of our responses and the related correspondence on
Che Commission's website and the requirement under Rule 14a-8 for
companies and proponenks to copy each other on correspondence

submii:ted to I:he Commission, we believe it is unnecessary to transmit

copies of the related correspondence Tong with our no-action response,

ThereFore, we intend to transmit only our stafF response and noti L'he

correspondence we receive from fihe parties. We wil( continue to post to the

Commission's websl~e copies of this correspondence at the same time that

we post our stafF no-action response,

1 See Rule 14a~8(b).

z For an explanaCion of the types of share ownership fn khe U,S., see
Concept Release on U.S. Proxy System, Release No. 3~-62495 (July ~.4,
2010) [75 FR 42982] ("Proxy Mech~nlcs Concept Release"}, at Section TI,A.
The kerm "beneficial owner" does not have a uniform meaning under the

federal securities laws. I~ has a difFerent meaning in this bulletin as
compared to "beneficial owner" and "beneficial ownership" In Sections 13

and 16 of the exchange Act, Our use of the berm in this bulletin (s nod

Intended to suggest that reglsCered owners are not beneficial owners for
purposes oP those Exchange Act provisions, See Proposed Amendments to
Rule :1.4a-8 under the Securities exchange Act of 1934 Relat(ng to Proposals

by Security Holders, Release No, 34-12598 (July 7, 1976) [41 FR 29982),

a~ n.2 ("The term ̀beneficial owner` when used in the context of the proxy
rules, and in Ilght of the purposes oP those rules, may be InterpreL•ed to
have a broader meaning than it would for certain other purpose[s~ under
the federal securities laws, such as reporting pursuant I:o the Williams
Act.").

3 IP a shareholder has filed a Schedule ~.3D, Schedule 13G, Form ~, Form 4

or Form 5 reflecting ownership oP the required amount of shares, the

shareholder may Instead prove ownership by subrnitting a copy oP such
filings and providing ehe additional InFormation ghat fs described In Rule

14a-8(b)(2)(fi).

4 DTC holds the deposited securfCles In "fungible bulk," meaning that there
are no specifically Identifiable shares directly owned by the DTC
participants. Rather, each bTC participant holds a pro rata Interest or

position In the aggregate number of shares of a particular Issuer held at

DTC, Correspondingly, each cuskomer of a pTC part(cfpant —such as an
individual Investor -- owns a pro rata Interest in the shares In which the DTC

participant has a pro rata Interest, see Proxy Mechanics Concept Release,

at Seci:lon II,B,2,a,

~ See exchange Act Rule 17Ad-8.

~ See Net Capital Rule, Release No, 34-31511 (Nov, 24, 1992) [57 ~R
56973; ("NeC Capital Rule Release"), at Section TI.C.

See KKR Inc, v, Chevedden, Civl) Action No, H~11-0196, 201. s .

LEXTS 36431, 2011 WL 1463611 (S.D. Tex. Apr. A~, 2011); Apache Corp, v,

Chevedden, 696 F, Supp, 2d 723 (S,p. Tex. 2010). Yn both cases, the court

concluded that a securl~fes Intermediary was not a record holder Por
purposes Ui' Rule ~.4a-8(l~) because it did noL• appear on a Ilsi: of the

l~+tr~a~/%xnxnxr can crnt~/iri+~rnc/fPcral/nfelhlQ-Fht~m 7 7./7.1 %~.~) I .`i
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company's non-ob~ectfng beneficial owners or an any DTC secur(ries
posi~lon listing, nor was the intermediary a DTC participant.

$ 7'echne Corp. (Sept, 20, 1988),

9 Tn addition, if the shareholder's broker is an fntrnducing broker, the
shareholder's account statements should include the clearing broker`s
identity and Celephone number, See Net Capl~al Rule Release, at Section
II.C.(iIf). The clearing broker will generally be a DTC participant,

i0 For purposes of Rule ~.4a-8(b), the submiss(on date of a proposal will
generally precede the company's receipt dale oP the proposal, absent the
use oP elecL•ronfc or other means of same-day del very.

~ This Format Is acceptable for purposes oP aule 1A~a~8(b), bud it is not
mandatory or exclusive,

As such, ft fs not appropriate For a company ~o send a no~)ce of defect for
multiple proposals under Ru(e 14a~8(c) upon rece(ving a revised proposal.

13 This position will apply to all proposals submitted after an Initial proposal
but beFore the company's deadline For receiving proposals, regardless of
whei:her they are explicitly labeled as "revisions" ~o an initial proposal,
unless the shareholder affirmatively Indicates an intenk ~o submit a second,
addiklona/ proposal for Inclusion (n i:he company's proxy rnaterlals. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(~.) If it intends to exclude either p►'oposal From Its proxy
materials in reflance on Rule i4a-8(c), zn Ilgh~ oP ~hfs guidance, with
respect to proposals or revisions received bsFore a company's deadline for
submiss(on, we will no longer Follow Layne Christensen Co, (Mar. 21, 20~.~.)
and other prior staff no-action letters In which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation If such
proposal is submitted to a company after the company has either submitted
a Rule ~.4a~8 no-action requesC Ca exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
excludable under the rule,

~ See, e,g,, Adop~lon of Amendments Relating Co Proposals by Security
Holders, Release No. 3A~-x.2999 (Nov, 27, 1976) [4:l FR 52994].

Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal fs subm(tted, a proponent who does not adequately
prove ownership In connection wl~h a proposal Is not permitted Co submit
another proposal For the same meeting on a later date.

i6 Nothing In this staff position has any efFect on the status of any
shareholder proposal that Is not withdrawn by the proponent or its
author(zed representative.

l~ttp://www.sec.gov/interps/legal/cfslbz4f ht~m
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From: ""'FISMA &OMB MEMORANDUM M-07-16'*'

Sent: Tuesday, December 29, 2015 4:09 PM
To: Neil Grayson
Subject: Re: Response to the request for proposals to be included in the proxy statement for the

Tidelands Bancshares, Inc. 2016 Annual Meeting of Shareholders

Thank you. I will forward my response to the board and the SEC in a timely manner. Given

certain representations of Mr Lyles at the last annual meeting ,the board's lack of

independence and the attempts to continue to oppose the exercise of shareholders rights by the

failure of the board to put forward the proposals, I will be asking the SEC for a variance or

waiver of the rules and to commence an Enforcement action against the Company.

Sent on the new Sprint Network

----- Reply message -----
From: °Neil Grayson" <neil.grayson@nelsonmullins.com>

TO: ***FISMA &OMB MEMORANDUM M-07-16""

Subject: Response to the request for proposals to be included in the proxy statement for the

Tidelands Bancshares, Inc. 2016 Annual Meeting of Shareholders

Date: Tue, Dec 29, 201.5 1.48 PM

Z.T.

am following up on the response letter I sent you on December 22 and to remind you that, under SEC

rules, if you wish to include a proposal in the company's proxy statement you have 14 days from the date

you received the letter to respond to the procedural deficiencies outlined in the response letter. I am

attaching a copy of a reminder letter that I sent you yesterday. A copy of the original response letter, with

its attachments, is also attached.

If you have any questions about the matters addressed in the letter, please let me know.

Neil E. Grayson
Nelson Mullins Riley &Scarborough LLP
104 S. Main Street, Suite 900
Greenville, South Carolina 29601
Phone: (864) 250-2235
Fax: (864) 250-2359
Cell: (864) 421-4635
Email: Heil,graysonCa.neisonmullins.com

From: Neil Grayson
Sent: Tuesday, December 22, 2015 1.30 PM

*"FISMf~~lbMB MEMORANDUM M-07-16*"'

Subject: Response to the request for proposals to be included in the proxy statement for the Tidelands

Bancshares, Inc. 2016 Annual Meeting of Shareholders

I'm attaching a response letter to the request you submitted to have shareholder proposals included in the

proxy statement for the Tidelands Bancshares, Inc. 2016 Annual Meeting of Shareholders. If you have

any questions about the matters addressed in this letter, please let me know.



am also following up on the questions you have asked in your emails and letters. I am willing to discuss
these matters with you, but since some of the information you are requesting is not public, you would first
need to sign an NDA. i am attaching another copy of the NDA I sent you on September 1, 2015. If there
are provisions in this NDA that you do not think are appropriake, let me know and I would be happy to
discuss them with you.

Neil E. Grayson
Nelson Mullins Riley &Scarborough LLP
104 S. Main Street, Suite 900
Greenville, South Carolina 29601
Phone: (864) 250-2235
Fax: (864) 250-2359
Cell: (864) 421-4635
Emai(: neil.arayson aC~.nelsonmullins.com

Confidentiality Notice

This message is intended exclusively for the individual or entity to which it is addressed. This
cormnunication may contain information that is propl7etary, privileged, confidential or otherwise
legally exempt fxom disclosure.

If you are not the named addressee, you are not authorized to read, print, retain, copy ox
disseminate this message or any part of it. If you have received this message in error, please
notify tlae sender immediately either by phone (800-237-2000) or reply to this e-mail and delete
all copies of this message.
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sHAF2~HOLDEF~ PROPO s,d~L.S ̀f"O TIDELAi~]DS ~~,~iC~HARES ING.

Januaxy 5, 2016

Delivered via E-mail
and Facsimile

Thomas Lyles President and CEO
and
Tanya D. Robinson
Coipozate Secretary
Tidelands Bancshares, Tnc.
875 Lowcountry Boulevard
Mount Pleasant, South Carolina 29464

Re: Shareholder Pxoposals to be presented at 2016 Annual Meeting
of Tidelands Bancshares, Ina. Shareholders ("Tidelands" ox "Company")

Dear Iv1~•. Lyles and Ms. Robinson:

The undersigned shareholders of Tiflelands Bancshares, inc. ("Proposing Shareholder") acting
in a separate capacity, entitled to vote at the 2016 Annual Meeting of the Company's
Shareholders to be held in 2016 ("Annual Meeting"), are delive2~ing this formal letter request and
notice to the Company. This request and notice are made in accordazzce with the Company's
Articles of Incorporation and Articles of Amendment ("Articles") and A.xticle 2, Section 9 of the
Company's Amended and Restated By-laws ("By-laws"). We appreciate the opportwiity to
respond to the correspondence dated December 22, 2015 and December 28, 2015
("Correspondence"), sent on the Company's behalf by Neil Grayson, the Company's counsel.

As a general response to the Cot~espondence, we hereby incorporate the entirety of our
co~~•espondence to you dated December 9, 2015, which elicited tlxe Correspondence. Specifically,
we disagree with certain conclusions of fact and interpretations contained in the Correspondence.
But as it is our desire to act in a collegial maxu~.er and in good faith, we will respond to the
requests for clarification contained in the coi~raspondence. However, rather than contest every
point in which we axe in disagreement, ~vve choose to focus on tl~.e matters in which we can agree
upon and work fox the inclusion of all shareholder proposals we offered as we understand that
the Company was not inundated with shareholder proposals.

First and foremost, the undersigned are not acting in concert. They are submitting proposals as
separate shareholders engaged in the legitimate exercise of shareholder xights. The single

__. ~. ~~~o~ od e-{► en s s td bc~ v~g as ~ ~~te~ e~ se~~ue~e~r e-ra~T,



Second, as acknowledged in the Correspondence. The Blevins Family Properties LLC currently
is the record owner of at least $2,000 in market value of the company's shares and intends to
continue holding the required number of shares tliroug/i the date of the Company's 2016 Annual
Sha~•eholder Meeting. As such, and if limited to one shareholder proposal, the Blevins Family
Pxopexties LLC requests the inclusion of Shareholder Proposal3 requir9ng the establishment of a
Special Committee of the Board as described in the Shaxeholder Proposals previously provided
to the Company.

Third, it is not cleax that you have adequately established the criteria for disqualification of the
shaY•es held by Thomas 3. Lykos, 7r, At one time, these shaxes had the value of $2,000 and have
been held fox the requisite time period. Mr. Lykos appreciates the guidance provided on page
two of the December 22, 2015 Grayson Coz~respondence. However, it is impossible to comply
with this requirement given the procedural difficulties in obtai~ung the information required
during the Christmas and New Year's holiday. Further, given the realities of holding securities in
21St century America, Y would note that a majority of the Company's Directors do not satisfy the
requirements to introduce shareholder proposals under your interpretation and application of
Rulel4a-8(b). Therefore it is within the Board's authority to include a Shareholder Proposal
offered by Mr. Lykos.

Given the time to respond iulder the SEC Rule and the. fact that the holidays prevented the
delivery of the documentation you seek and the Board's discretion to a11ow the inclusion of
shareholder proposals submitted to the Company on a timely basis, Mr. Lykos xequests the
inclusion of Proposal 1. Mr. Lykos disagrees that Proposals 1 contains two proposals as
concluded in. the December 22, 2105 Gxayson Cozxespondence. The Proposal is one anxendment
to the By—Laws and therefore constitutes one shareholder pxoposal, Mr. Lykos will submit a
request to the SEC for a foi7nal ruling on this "finding" by the Board if the Board does not use its
discretion to include the Proposal 1. As a backup positon if it is detei~nined that the SEC
conelttdes the Proposal 1 constitutes two proposals, then Mr. Lykos requests the inclusion of
Proposal4 in the proxy materials.

Fourth, Mr. Lykos is the beneficial owner of shares of sufficient value to be allowed to introduce
a shareholder prapasal if the Soard denies the request to utilize its discretion. Mr. Lykos believes
he currently owns and he zntends to continue holding the regtured number of Company shares
tlis•ottgh the date of the Company's 2016 Annual Meeting of Shareholders.

Although the Board may likely contend that only Proposal 3 has been properly introduced based
on the arguments put forward by the Correspondence, the Board has the discretion under the By-
Laws to include all of the proposals offered in our prior correspondence. Rulel4a-8 was
designed to foster shareholder participation. in annual meetings and not frustrate the legitimate
exercise of shareholder rights. Such discretion is called for given the precarious financial
condition of the Company anal the Board's demonstrated lack of independence that make this
situation one that requires a waiver of the strict application of the SEC's requirements of Rule
14a-8.

Again, in the spirit of cooperation rather than confiontation, the undersigned request the
• >

attendant publicity of seeking an SEC ruling on these matters and will obviate the need to request



that the Enforcement Division open a formal investigation into certain matters at the Company

that have been inadequately disclosed or omitted.

The Proposals are designed to address shareholder concerns that b.ave been long ignored by a

majority of the current Board and the Company's executive management. Pursuant to the
Company's By-Laws, the Pxoposing Shareholder requires that a vote by ballot be taken on all the
Pzoposals before the Shareholders at the Annual Meeting. Furkher, at the 2016 Annual Meeting,
the Proposing Shareholders urge the Company's Board, Corporate Secretary and executive
officers to comply with all other the provisions of the Company's By-laws and Articles of

Incorporation relevant to the consideration and vote upon the Proposals.

Please contact the undersigned should you require fiu~ther infarnYation regarding the Proposing

Shareholders submission of the Proposals. The addxess for such purposes is pxovided below.

Very truly yours,

~.

j~j ~ /~

Shareholder N me: ho~nas J. Lykos, Jx•. Shareholder Name: Blevins Family Properties

Shareholder dd LLC
"'FISMA &OMB MEMORANDUM M-07-16*" By its Managing Partner• Hillary Blevins

S~latCj101(~CP 
A~~,FISMA &OMB MEMORANDUM M-07-16'*'

Ownership Interest: S00 Shares Ownership Interest. 29,405 Sk►ares
Beneficially Owned Sene~cially Owned

Class: Comnxon Class: Common

Principal Occupation: Investment Banker/ Principal Occupation: Multi-I~'amily

La`vyer Investmernts

cc: Neil Grayson, Esq.
Nelson Mullins Riley & Scarborough
104 South Main Street
Ninth Floor
Greenville, SC 29601




