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This is in response to your letters dated February 19, 2016 and March 14, 2016
concerning the shareholder proposal submitted to Kroger by the Domini Social Equity

Fund. We also have received letters from the proponent dated March 4, 2016 and

March 18, 2016. Copies of all of the correspondence on which this response is based will

be made available on our website at http://www.sec.gov/divisions/corpfin/cf-
noaction/14a-8.shtml. For your reference, a brief discussion of the Division's informal

procedures regarding shareholder proposals is also available at the same website address.

Sincerely,

Matt S. McNair
Senior Special Counsel

Enclosure

cc: Adam Kanzer
Domini Social Investments LLC
akanzer@domini.com



April 7, 2016

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: The Kroger Co.
Incoming letter dated February 19, 2016

The proposal urges the board of directors to adopt a policy to ban the sale of
semi-automatic firearms and accessories at all company-owned and operated stores.

There appears to be some basis for your view that Kroger may exclude the
proposal under rule 14a-8(i)(7), as relating to Kroger's ordinary business operations. In
this regard, we note that the proposal relates to the products and services offered for sale
by the company. Proposals concerning the sale of particular products and services are
generally excludable under rule 14a-8(i)(7). Accordingly, we will not recommend
enforcement action to the Commission if Kroger omits the proposal from its proxy
materials in reliance on rule 14a-8(i)(7). In reaching this position, we have not found it
necessary to address the alternative bases for omission upon which Kroger relies.

Sincerely,

Adam F. Turk
Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [ 17 CFR 240.14a-8], as with other matter under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it maybe appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division's staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company's proxy materials, as well
as any information furnished by the proponent or the proponent's representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission's staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staffls informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff's and Commission's no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these
no-action letters do not and cannot adjudicate the merits of a company's position with respect to
the proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company's
proxy material.



Domini ̀i~
SOCIAL INVESTMENTS`"

Investing for Good "'

March 18, 2016

Securities and Exct~3nge Commission
Ofi~ce of the Chief Counsel
Division ~f Cc~rparation .Finance
1 UO f~' Street, NE
Washin~tc~n, DC 2dS49

Yrn email to ,shurehcll~lerpropusals@sec_gov

Re: The Keager Co.
Request to exclude Shareholder Proposal Submitted by Domini Social Equit}~ Fund

Ladies and Gentlemen:

I am writing on behalf of the Domini Social Equity Fund ("the Proponent"}, in response to a letter
suhm.itted by counsel for The Kroger Co. ("the Company"}dated March 14, 20 tb, supplementing their
letter of February l9, 201 b which r~otitied the Commission of the Co~t~pany's ir~tentios~ to o►nit the abt~ve-
referenced shareholder proposal ("t}~e ProposaP') from the Company's proxy materi~)s {A copy of the

Company's "Scrpplementai Letter" is attached as Exhibit A). This letter supplements the Proponent's
letter of March 4, 2016, responding to the Company's initial no-action reque~l, which is attached as
Exhibit ~3.

Pursuant Eta Staff I,,egal Bulletin !4D (November 7, 20Q8) we are filing otir response via e-mail in lieu of
paper copies and are providing a copy to Lyuba Gaitser, counsel to the Company, via e-mail at
iy u ba. go i tser@ter e l l. com.

The Proposal Focuses on a Significant Policy Issue Facing the Carnpany nn~ Must be Yncludeci in

iCroger's Proxy Statement

'1"he Company has not cnet its burden under Rule l ~#a-8(~) to show that the Proposal does not focus on a
significant policy issue that transcends the Company's day-to-day business aperatians. In fact; the

Company teas presented no arguments why the Proposal fails to raise a significant policy issue, nor has it

even stated, in either• of its letters, that the Proposal faits to do so. The issue of mass shootings in F1»erica.

clearly passes every test we are aware of, and we have established a clear nexus to the Company.

The Proposal focuses exch[sively can a significant policy issue that transcends tine Company's day-ta-day
business, it does not seek to micro-manage the Company, is of significant ethical irr~port and raises

532 $roadway, 9~ Ploor (New York, NY 10012-3439 jTe1:212-2I7-1100 ~ ~ax:212-217-I 101
www.domini.com ~ infix@domini.com ~ Investor Services: 1-800-582-6757 ~ DSIL Invescmenc Services LLC, Discribucor
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potentially significant reputational and ieg~l risks for the Company, and is nat impermissibly vague and

indefinite.

For the reasons set forth below, we believe the Proposal must be included in Kroger's 2016 proxy

statement because the Company has not carried its burden of proof pursuant to Rule t4a-8(g), and

therefore respectfully request that the Company's request for nn-action relief be denied.

The Company Mischaracterizes the Trinity Walt Stree! v. Wa)-Mart decision and SLB 14H

Judge Shwartz, the author of the concurring opinion in Trinity Wall Sweet v Wal-Mart, 792 F.3d 323

(2015}, quoted by Staff in SLB .14H, clearly rejected the majority's application of the production selection

rationale, the primary basis for the Company's naaction request. The Company is asking Staff to apply

the reasoning of the majority in that case.

The Company argues that we have "erroneously" suggested that Judge Shwartz determi3~ed that the

Trinity Proposal presented to Wal-Mart raised a significant policy issue. We never' made this ctaim. Thy

Company also argues: "Judge Shwxrtz never stales outright that Trinity's proFx~sal tv Wal-Mart would

raise a significant policy issue if the proposal had been a ̀stop selling' proposal." (.S'upplementa! Letter rat

2) The Company disagrees with our claim that Judge Shwartz's opinion, and SLB 14H, repudiated the

rationale Staff has historically applied to certain proposals to retailers that relate to the safe of particular

products, or "product selection." (Supplemental Letter ut 3)

Accoreiin~ to SC13 14H, "The majority opinion found that to transcend a company's ordinary business, the

significant policy issue must be ̀divorced from how a company approaches the Witty-gritty

of its core business.' This two-part approach differs from the Commission's statements nn the ordinary

business exclusion and Division practice." in other words, once the court had determined that the

proposal focused on a significant policy issue, their inquiry should have ended. Staff' had determined that

the Trinity Proposal failed to focus on a significant policy issue (SLB 14H at fn. 25), presumably for the

same reasons Judge Shwartz discussed.

We stand by our original analysis and, believe the Company is mischaracterizing the Trinity Tall Sir~eet v.

Wvl-Mart Stores decision. We will address each of the Company's arguments in turn.

Treatmeir~ of the "Signi,Jlcant Policy Issue" iii 7rirrity Wal! Street v. Wnl-Marl

With respect to the Trinity Proposal, although the majority stated it would have been clearer had it

focused solely on guns, it did present a significant policy issue:

"Yet it is hard to counter that Trinity's proposal doesn't touch the bases of what are significant

concerns in our society and corporations in that society. Thus we deem that its proposal raises a

matter ofsufficientty significant policy" Trinity Wall Street at 346.

That issue was "selling products that endanger public safety." Whether the Trinity :Proposal asked the

company to review these sales or discontinue these sales is irrelevant to the question of whether the

"significant policy" test was met. This should have ended the court's analysis, as discussed below.

Judge Shwartz did not believe the Trinity i'roposal presented a significant. policy issue, because it was too

broadly framed, Her analysis makes it clear that a more narrowly focused proposal would have met her

test. In the wards of the majority:
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"Our concurring colt ague, Judge Shwartz, would allow Wal-Mart to exclude Trinity's proposal

because it doesn't focus on the retailer's sale o.f guns with high-capacity magazines. As she paints
out, it instead focuses on the broader issue of the company's cocnmitrrzeni to pubtic safety through

the sale of products that can be especially dangerous to the community, Concurring Op. ut 354

("The 'public safety' component of the propasa! could cover many products, especially in light of

the amount of products Wal-Mart others, anti thus might require [it] to develop po}icies and
standards for thousands of goads."). And because this policy issue has the potential to bring

"as a whole 'focus'" on a significant policy issue. Id. at 354 (alterations omitted}." Id.

To quote Judge Shwartz: "While Wal-Mart's sale of duns with high-capacity magazines may raise a
significant social policy issue concerning public safety, not all products that may fall within the proposal

da so." Id. ai 354. In ether words, had the proposal Encased on guns with high-capacity magazines, it
would have raised A significant policy issue. It was the Trinity Proposal's lack of focus that was its fatal
Claw, not, as discussed below, its focus on "the sale of particular products."

The "Product Se%ctfon " Ratin~~ale Does Nat Immunize Retailers from Proposals that Focus nn
SrgnrJirant Palley Issues

Kroger claims that "the Proponent's letter erroneously concludes that Jude Shwartz and the Staff
disavowed the retailer/manufacturer distinction simply because they rejected the majority's overall #wo-

part test in Trinity, where the majority addressed the distinction between retailers and manufacturers as

one element of its analysis. In fact, neither 3udge Shwartz in the concurring opinion, nor the Staff in SLS

14H, specifically addresses the distinction between retailers and manufacturers.." {Supplement~rl Utter at

3).

The Company is mischaracterizing the majority's decision, Judge Shwartz's concurring opinion, and SLB

14H, which does reference the Trinity Proposal's focus on retail product selection. The
retailer/manufacturer distinction was the decisive element, not simply "one element" of the majority's

reasoning, and it was this portion of the majority decision that f edge Shwartz rejected. To be clear,
neither SLB 14H nor Judge Sh~vartz's opinion rejects the notion that proposals relating to retail product
selection touch on ordinary business matters. What is rejected is the idea that product selection immunizes

retailers from proposals that focus can significant policy matters.

'I'o understand Judge Shwartz's concurring opinion, it is first necessary to review the majority's rationale.
The Court held that although the'i'rinity Proposal presented a significant policy issue, it did not transcend
Wal-Mart's ordinary business operations, because ii related to product selection, the foundation of retail
management:

"The good news is we come io the ultimate conclusion ofludge Shwartz —that Trinity's
proposal is excludable under the ordinary business bar ---~- but take a different path. We are more

persuaded by the view that, because the proposal relates to a policy issue that targets the retailer-

consumerinteraction, it doesn't raise an issue that transcends in this instance Wal-Mart's ordinary
business operations, as product selection is the foundation of retail managerrsent....

Eor major retailers of myriad products, a policy issue is rarely transcendent if it treads on tt~e rr~eat

of ii~aaagemenYs responsibility: crafting a product mix that satisfies consumer demand. This
explains why the Commission's staff, almost as a matter of course, allows retailers to exclude

proposals that "concc:rnj] the sale of particular products and services." Rite Aid Corp., SBC Na

Action Letter, 2015 WL 364996, at'~ I (Mar. 24, 2015). On the other hand, if a significant policy

issue disengages from the core of a retailer's business {deciding whether to sell certain goods that
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customers want), it is rrtore likely to transcend its daily business dealings." Tl'IF11h' Wall Street at

346.

The court improperly treated "transcendence" as an independent hurdle to qualify for the significant

policy exception and determined that the Proposal's focus on the sale of particular products overrode the

fact that it also raised a significant policy issue. Both 3udge Shwartz and Staff in .SLB 14FI reject this two-

part test. The court would never have reached its product selection analysis had it not applied an

inappropriate two-part test and, contrary to the Company's assertion, Judge Shwartz does specifically

reject both the treatment of "transcendence" as an independent test and the court's product selection

rationale.

Judge Shwartz explicitly rejects the majority's use of the product selection rationale, and does not apply it

hersetf.~ In fact, its application ~voutd directly contradict her reasoning. The portions quoted below make

this crystal clear. First, from Judge Shwartz's concurring opinion:

"The 1998 Adopting Release also does not require that a proposal be ̀disengaged from the

essence ofl a company's business, Maj. Op. at 347, such that a company is insulated from any

submission relating to the ̀ crafting [ofJ a product mix that satisfies consumer demand,' Maj.

Op. at 347." (emphasis acidec~ Id. at 353.

For ease of reference, the portion of the majority opinion Judge Shwartz quotes is as follows:

"For major retailers of myriad products, a policy issue is rarely transcendent if it treads on the

meat of management's responsibility: crAfting a product mix that satisfies consumer demand.

This explains why the Commission's staff, almost as a matter of course, allows retailers to

exclude proposals that °concern[ the sale of particular products and services." Rite Aid

Carp., SEC No-Action Letter, 2015 WL 364996, at *1 (Mar. 24, 2015). On the other hard, if a

significant policy issue disengages from the core of a retailer's business (deciding whether to sell

certain goods that cus#omens went), it is more likely to transcend its daily business dealings."

(emphasis added 1d. at 347.

"Craning a product mix" and "deciding whether to sell certain goods that customers want" are other

phrases for "product setection" or "sale of particular products." The majority is explicit that they are

referring to product selection when they refer to the "core business" or "nitty-gritty" ofa retailer's day-to-

day opera#ions (and Staff quoted that term, "nitty-gritty," in SLB 14I~..iudge Shwartz explicitly rejects

this approach in the passage quoted above and makes it clear that it is the significant policy issue itself

that transcends ordinary business and that the exception applies even to proposals that relate la the

essence of a company's business, including those relating to product selection. Once that. test is satisfied,

there is no second prong of the test, a~1d no furEher basis for exclusion (with the exception af miero-
management, which is not addressed in that case). Exchange Act Release No. 40418 (May 21, 149$) {the

"1.998 Release"}("The policy underlying the ordinary business exclusion rests on two central

eonsiderations. The first relates Co the subject matter of the proposal.... The second coitisideratian relates

to the degree to which the proposal seeks to "micro-manage" the company ...."}.

The portion of Judge Shwartz's decision quoted by Staff in SLB 14H is quite clear:

"The 1998 Adopting Release provides that, to avoid running afoul of the ordinary business
exclusion, a proposal "relating to" a company's ordinary'business mast "focus[] on" a
"sufficiently significant social po3icy issue." 1998 Adopting Release, 2998 WL 254809, at *4. If

~ Nor does she apply an independent "nexus" test, presumably because it was clear that Wal-Mart sold guns.



it does, "it generally would not be considered excludable, becsuse the proposai[~ rv+~uld

transcend... day-to-day business matters." id. As this passage makes clr;ar, whether a prop~sxt

focuses on an issue of social policy that is sufficiently significant is not separate and distinct

from whef[~er the proposal transcends a company's ordinary business. Rather, a prepos~l is

sn.fficientty significant "because" it transcends day-ta-day business matters. Id. Thus, the

SEC treats the significance and transcendence concepts as interrelated, rather than independent."

Trinity Wall Sleet at 352-53 (emphasis added

Further, .Toles Shwartz_ argued that "[t]he Majority's test, insofar as it practically Kives companies carCe
bt~nche [o exclude any proposal raising social policy issues that Are directly related to core business

operations, undermines the principle of fair com4rate suffrage animating Rule 14a-R " Id. at 353, citing

Med. Comm, for Human Rights v. SEC, 432 F.2d 659, 681-82 (U.C.Cir. I974); SEC v. 1"ransaraerica

Corp., 163 F.2d 511, 517 {3d Cir.1947).

Judge Shwartz writes that "Trinity's proposal as written is excludable under the ordinary business
exclusion because it lacks the faeus needed to trigger the ̀ significant social policy' exception." Id. at 354.
(er~tphasis added. 1ud~;e Shwartz rejects the Trinity Proposal due to its #ack of focus, riot because Wal-

Mart is a retailer. 7f she accepted. the court's view that proposals relating to retailers that relate to product

selection are not subject to the significant policy exception, her phrase "as written" wou}d have no
meaning. Had the proposal been framed mare narrowly, Judge Shwartz clearly woo}d have considered its

inclusion, something she would not have contemplated had she ̀ indorsed' the product selection
raxionale.2

"I'he Company is asking Staff to adopt the reasoning of the majority in Trinity Wall Street a Wat-Mart --

the same reasoning that Judge Shwartz and SLB 1=1H rejected. Kroger lees not claim the Yrapflsal fails to

focus an a significant policy issue. Rather, it argues that the significant policy exception simply does ntst

apply because the Proposal touches on a matter of ordinary business, i.e., the sale of particular products.

SI,B 14H stands -for the apposite proposition.

The Proposal Has a Clear Nexus to the Company

As explained in our letter of March 4, 201 G, we believe we have established a clear nexus to Kroger: the

Company's fired Meyer subsidiary sells semi-automatic weapons (and is one of only a handful of publicly

traded firms to do so, distinguishing Kroger in dlis area and rendering these sales "extraordinary" for a
supern~arket chain); it bears reputational and legal risks from these sales that could far oatweigh the paltry

profits it derives front semi-automatic weapons and their accessories; and it has entangled itself with gun
purchasers through its obligation to conduct background searches and comply with all applicable laws.

~ We also note That Judge Shwartz's rejection of the majority's product selection rationale - an impermissible second
prong of the significant social policy exception - is else reflectec! in an amicus brief submitted in the case by a group
of thirty-eight prominent corporate and securities law professors, including Lynn Stout, Donald Langevaort and Lisa
Fairfax: "Nevertheless, WaE-Mart argues that Rule 14a-8(i)(7) requires the Proposal's exclusion, using a
cste~orical argument that any and ati shareholder proposals touching upon the selection of products for saie—
np matter at haw high a policy level, no matter how procedure[ in focus, and no rnat#er how respectful of board
decision-snaking authority and business judgment--must be excluded under Rule 14a-8(i)(7) for the simple reason
that they deal with products. This overreaching claim is contradicted by the very language of liule 14a-8{i)(7). The
Rule by its terms allows companies to exclude only proposals that deaf with ordinary business opera€ions. Nothing in
the language of the Rule allows companies to exclude proposals merely because, in raising important business an~i
social policy issues a# a very high level, they address the sale of products. To the contrary, the SEG'S O~~vn quid&nCe
affirmatively states that even when a propc~sa! deals with ordinary business nperaiions, it is not excludable iF it also
raises ssgnificant social policy questions that "transcend the day-tc~-day." 1998 Release, 1998 WL 254809 at *4: '
Brief oJAmici Curiae Corporate and Securities La►v Professors a116-1 r.
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W ith respect to legal liabilities, the issue of liabi)ity for gun makers and sellers was an issue at tl~e mast

recent Democratic Presidential debate. Most importantly, semi-automatic weapons and accessory sales at
Fred Meyer stores present significant and potentially irremediable risks to society.'

The Company's claim that there is an insufficient nexus between the Company and the Proposal is simply

a ~•estatement of its "product selection" argument. Kroger is stating thai there is no nexus because the
Proposal touches on an ordinary business matter {product selection). The Proposal does concern a matter

of ordinary business, but it focuses nn a significanE policy issue that transcends Krager's day-to-day
business and does not .micro-man~~e the Company. [t therefore meets the test laid out in the 1998 Release
and i~7 SLB 14H and. is not excludable; (Wa(-Mart's no-action request was granted by Staff because it
touched on ordinary business {sale of particular products) and failed to focus on a significant policy issue

(SLB I4H at fn. 25)).

Even when the significant policy test is met, Staff' utilizes "nexus" as an additional criterion to determine
the relevance of the proposal to a particular ca►~~pany. ]f, far example, Kroger did not sell semi-automaEic
weapons, the Proposal would raise a significant policy issue, but it would be excludable for tack of a
sut~cient nexus to the Company. We have established that the Company's Fred Meyer subsidiary does, in

fact, sell the weapons addressed by the Proposal, bears potential risk from these sales and, most
importantly, creates significant risk to society as a result. Tt is ~ntirely~ within the discretion and control of
Kroger's board to fully address the Proposal. The Proposal, therefore, is relevant to the Company, and
nexus has been established.

if "nexus" becomes simply another way io say "ordinary business," then wt becomes a trump card for

cer€ain categories of companies to use to avoid addressing significant po#icy issues. The 199 Release

makes nn mention of "nexus" and. makes it clear that these determinations are to be undertaken "case by
case." There is no class of company that is immune to the significant y~olicy exception. Judge Shwartz

raised this concern in her concurring opinion, reasoning that "[t]he I~iajority's test," i.e., proposals
concerning product selection si retailers cannot transcend ordinar~r business matters, "insofar as it
practically gives companies carte blanche to exclude any proposal raising social policy issues that are
directly related to cure business operations, undermines the principle of fair corporate suffrage anima#ing

Rule 14a-8." Trinity Wadi Street at 353, citing Mec~. Comm. far Humart Rights v. SEC. 432 F.2d 659, 681-
82 (D.C.Cir.1970}; SEC v. Tr~rnsamerica Corp., 163 F.2d S 1 1, 517 (3d Cir. t 947).

~S'LB I9tI clearly states that proposals that directly relate to "dire business operations" are still subject tea
the significant social policy exception. 'Co make this point even clearer, the Bulletin quotes the term

"nifty-gritty", which the majority used to refer to product selection at a retailer.

The Company's Adc~itiona! Arguments are Insipp~site

The Cainpany's discussion of SLB l4E anti risk assessments is misp}aced. Kroger seems to suggest that
the mere mention of reputationai and legal risks in oz~r letter of March 4 renders the Proposal a "risk
assessment" proposal, noting that "the assessment of reputational and legal risk relating to products sold
by a retailer is an ordinary business subject matter." SLB i4E established that Staff would analyze
proposals seeki►~g risk assessments based on their underlying subject matter, reversing its prior approach,
which treated internal risk assessments as a matter of ordinary business. The Company is therefore simply

incorrect — a proposal's request for a risk assessment. does not render it "nrdinary business" regardless of

'The United ~lations' Guiding Principles on Busi~iess and Human Flights notes thaE "severity of impacts will be
judged by their scale, scope and irremediable character."
http:J/www.ohchr.org/Documents!Publications/Guid ing~'rinciplesBusiness}-IR_EN.pdf
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the type of company receiving the proposal. Nevertheless, the Proposal does itot ask the Coi~~pany to

undertake a risk assessment.

The Coil~pany is defeating a strawman argument, i.e,, tha# fhe spectre of reputatianat risk immunizes a
proposal from exclusion. It does not —the significa~tt policy exception does. Virtually every proposal that

meets the signifcant social policy exception also raises legal and reputational risks. Legal and
reputational risks are presented by Krager's sales ofsemi-automatic weapons, supporiin~ our claim that

there is a clear nexus to the Company. ~'he Proposal's focus an a significant policy issue is the factor that
immunizes it from exclusion, not its relation to rep~~tational risk.

The letters cited by the Company are inapposite. None were decided on Ehe grounds that they sought a
risk assessment (nn longer• a grounds for exclusion after SLB 14L~. The proposal submitted to Pepsi
arguably failed to present a significant policy issue. PepsiCo Inc. (Ian. 10, 2014). The FedEx proposal
sought a repor€ on how the compan} was responding to a specific legal risk, but did not seek a risk
assessment. Staff rejected the proposal as relating to t1~e company's advertising of products and services.
It is unclear whether Stai~f believed the proposal presented x significant p~ticy issue. FedEx Corp. (July
21, 2015}. The proposal to Amazon is tha only proposal of the three cited that saught a risk assessment. It

is therefore clearly distinguishable from the Domini Proposal, which does nflt. The proposal submitted to
Amazon was rejected on product selection grounds. Again, it is unclear whether Staff was convinced that
the proposal presented a significant policy issue. Amuz~n.cnm, Inc. (Feb. 3, 2015}.

The Company presents several additional ar~u:nents that fail to grasp the unique nature of firearms sales.

In its Supplemental Letter, the Company argues that it is irrelevant that Kroger is one of only a handful of
publicly traded companies that sell firearms of any sort. They argue that they sell "hundreds of
thousands" of products. Sn does every other supermarket chain. The difference is that those other
supermarkets da not also sell semi-automatic weapons. This renders the Company's decision to cazry
these products unusual and extraordinary, warranting a shareholder vote.

The Company repeatedly asserts that it derives very little in revenues from these sales. As stated in the
last paragraph of the Proposal: "Semi-automatic firearm sales may represent a tiny fraction of Kroger's
annual sales, but can represent a very significant reputational risk to the brand if a Fred Meyer stare is
connected to a mass shooting."

The Company implies that there is something suspect in our reference to an email from the Company,
pre-dating the submission t~f tht Proposal, stating that it seeks to comply with all ap}~licable laws and
staffs its counters with trained personnel in its sales of firearms. We cannot discern what is improper
about this reference. This statement makes it clear that Frearms are different from virtually all other
products sold by the Company, as the sale of these }~raducts requires a specialized compliance system,
including employee training and background checks on each customer. The existence ofthese
requirements raises legal risks for the Company that are uni~su~l for a supermarket chain. They render

these sales qualitatively different from the Company's other sales to anonymous customers that do i~ot
require any specialized training or staffing.

In addition, the request to ban the sale of a particular class of produc#s is not the type of decision that a
retailer makes in its ordinary day-to-day operations, as it would generally require a Company to ignore
consumer demand in favor of a broader societal concern, regardless of the decision's impact on sates.

**~



March 14, 2016

VIA E-MAIL (shareholderproposals(a~sec. ov)
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, DC 20549

Weil, Gotshal & Manges LLP

767 Fifth Avenue
New York, NY 10153-0119

+1 212 310 8000 tel
+1 212 310 8007 fax

Lyuba Goltser
lyu ba.goltser@we i I som

Re: The Kroger Co. — 2016 Annual Meeting

Supplement to Letter Dated February 19, 2016 Relating to the Omission of

Shareholder Proposal of Domini Social Equity Fund Pursuant to Securities

Exchange Act of 1934 —Rule 14a-8

Ladies and Gentlemen:

This letter is submitted on behalf of our client, The Kroger Co. (the "Company"),

pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, as amended (the "Exchange

Act") and supplements our letter dated February 19, 2016 (the "February 19 Letter") pursuant to

which the Company requested that the Staff of the Division of Corporation Finance (the "Staff')

of the Securities and Exchange Commission (the "Commission") concur with the Company's

view that the shareholder proposal (the "Proposal") submitted on behalf of Domini Social Equity

Fund (the "Proponent") by Domini Social Investments LLC, may be properly omitted pursuant

to Rule 14a-8(i)(7), Rule 14a-8(i)(5), or Rule 14a-8(i)(3) from the Company's form of proxy,

proxy statement and other proxy materials (together, the "Proxy Materials") for its 2016 annual

meeting of shareholders.

In addition, this letter responds to the letter to the Staff by the Proponent dated March 4,

2016 (the "Proponent's Letter").

Pursuant to Section C of Staff Legal Bulletin No. 14D (November 7, 2008) ("SLB 14D"),

the Company has submitted this letter and the related relevant correspondence between the

Company and the Proponent following the February 19 Letter (attached to this letter as Exhibit

A) to the Staff via email to shareholderproposalsna,sec.gov. Also, in accordance with Rule 14a-

8(j), acopy of this letter and related exhibits is being simultaneously provided by email on this

date to the Proponent.
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The Company agrees to promptly forward to the Proponent any Staff response to the

Company's no-action request that the Staff transmits to the Company by mail, email and/or

facsimile. Rule 14a-8(k) and SLB 14D provide that a shareholder proponent is required to send

to the company a copy of any correspondence which the proponent elects to submit to the

Commission or the Staff. Accordingly, the Company hereby informs the Proponent that the

undersigned on behalf of the Company is entitled to receive from the Proponent a concurrent

copy of any additional correspondence submitted to the Commission or the Staff relating to the

Proposal.

I. RESPONSE TO THE PROPONENT'S LETTER

a. The Proponent's Letter Incorrectly Interprets Staff Legal Bulletin No. 14H.

The Proponent's Letter incorrectly interprets Staff Legal Bulletin No. 14H (Oct. 22,

2015) ("SLB 14H") by repeatedly asserting that the no-action letters cited in the Company's

February 19 Letter "all precede [SLB] 14H" (pages 5-6). Such statements by the Proponent

suggest that because the no-action letters cited by the Company precede SLB 14H, which was

issued by the Staff less than five months ago, the analysis and insight offered by the cited no-

action letters are no longer valid. In contrast, the Staff reaffirmed in SLB 14H that they

"intend[ed] to continue to apply Rule 14a-8(i)(7) as articulated by the Commission and

consistent with the [StaffJ's prior application of the exclusion, as endorsed by the concurring
judge, when considering no-action requests that raise Rule 14a-8(i)(7) as a basis for exclusion."

(emphasis added) The intention, of SLB 14H was not to set a new standard of review for Rule

14a-8(i)(7), but rather to clarify the Staffls position that they would continue to apply Rule 14a-

8(i)(7) as they had previously done.

The Company also fords it noteworthy that the Proponent's Letter fails to cite any no-

action letters to bolster its position related to Rule 14a-8(i)(7), especially when SLB 14H

references the Staff's commitment to remain consistent with prior applications of Rule 14a-

8(i)(7). The Company believes that the established precedents cited and described in the

February 19 Letter relating to the Staff's position that the sale or distribution of a particular

product or product line involves ordinary business operations of a company (See, e.g., Dillard's,

Inc. (Feb. 27, 2012); Lowe's Companies, Inc. (Feb. 1, 2008); The Home Depot, Inc. (Jan. 24,

2008); Marriott International, Inc. (Feb. 13, 2004); Albertson's, Inc. (Mar. 23, 2001); Wal-Mart

Stores, Inc. (Mar. 20, 2001); and Wal-Mart Stores, Inc. (Mar. 9, 2001)) support the conclusion

that the Proposal relates to ordinary business matters, and therefore is excludable under Rule

14a-8(i)(7).

b. The Proponent's Letter Mischaracterizes the Concurring Judge's Opinion in

Trinity a Wal-Mart.

The Proponents Letter erroneously suggests that Judge Shwartz, in her concurring

opinion in Trinity Wall Street v. Wal-Mart Stores, Inc. (792 F.3d 323 (3d Cir. 2015)), determined

that Trinity's proposal to Wal-Mart raised a significant policy issue. The Proponent's Letter

mischaracterizes Judge Shwartz's concurring opinion by stating that, "[she] explained that she

2
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would have denied Wal-Mart's no-action request if the [Trinity] proposal had been a ̀ stop

selling' proposal, rather than a proposal of potentially unlimited scope" (page 4) (footnote

omitted). In fact, Judge Shwartz never states outright that Trinity's proposal to Wal-Mart would

raise a significant policy issue if the proposal had been a "stop selling" proposal.

Assuming for discussion purposes only that the Proposal raises a significant policy issue,

the February 19 Letter provides examples where the Staff has consistently taken the position that

other "stop selling" proposals targeting the sale or distribution of a particular product or product

line (e.g., handguns, glue traps, fur clothing), even if such product or product line is deemed

controversial, involves the ordinary business operations of a company and is excludable pursuant

to Rule 14a-8(i)(7).

c. The Proponent's Letter's Argument That the Proposal's Issue Has a

Sufficient Nexus to the Company is Unfounded.

In Staff Legal Bulletin No. 14E (Oct. 27, 2009) ("SLB 14E"), the Staff noted that a

sufficient nexus must exist between the nature of a proposal and the company in order for the

significant policy exception to the ordinary business exclusion to be implicated. In SLB 14E, the

Staff explained that a shareholder proposal in which the "underlying subject matter transcends

the day-to-day business matters of the company and raises policy issues so significant...would

be appropriate for a shareholder vote...as long as a sufficient nexus exists between the nature

of the proposal and the company." (emphasis added) The same phrase was cited by SLB 14H,
which states that "a proposal generally will not be excludable ̀ as long as a sufficient nexus exists

between the nature of the proposal and the company."' The Proponent's Letter argues that "the

subject matter and scope of the Proposal exclusively addresses a significant policy issue with a

clear nexus to the Company" (page 5), but the Proponent's Letter fails to establish how the

nature of the Proposal has a sufficient nexus to the Company. In fact, other than discussing

reputational risks, the Proponent's Letter fails to express any reasoning or cite to any no-action

letters that would support the existence of a sufficient nexus between the nature of the Proposal

and the Company.

In analyzing whether a sufficient nexus exists between the nature of the Proposal and the

Company, the February 19 Letter states that the Company believes that the Staff has at least

implicitly recognized a distinction between manufacturers of products versus retailers of

products. The February 19 Letter cites examples where the Staff has concurred with a retailer in

excluding a shareholder proposal, but has declined to concur with manufacturers wishing to

exclude similar proposals. The Proponent's Letter erroneously concludes that Judge Shwartz

and the Staff disavowed the retailer/manufacturer distinction simply because they rejected the

majority's overall two-part test in Trinity, where the majority addressed the distinction between

retailers and manufacturers as one element of its analysis. In fact, neither Judge Shwartz in the

concurring opinion, nor the Staff in SLB 14H, specifically addresses the distinction between

retailers and manufacturers. Therefore, the Company believes that to the extent such distinction

has been utilized by the Staff (compare Wal-Mart Stores Inc. (Mar. 9, 2001) with Sturm, Ruger

& Co. (Mar. 5, 2001)), they should apply the distinction to the case at hand. The Company is not
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involved in the manufacturing or production of semi-automatic firearms and sales of such

products constitute a tiny portion of the Company's overall business. The Proposal is excludable

pursuant to Rule 14a-8(i)(7) because it relates to the Company's ordinary business operations

and no sufficient nexus exists between the nature of the Proposal and the Company.

d. The Proponent's Letter Discusses Reputational and Legal Risks, the
Assessment of Which Involves a Matter of Ordinary Business to the
Company.

The Proponent's Letter discusses reputational and legal risks to the Company. In SLB

14E, the Staff sought to clarify the framework they would use in analyzing the excludability of

shareholder proposals relating to risk, stating that, "[o]n a going forward basis, rather than

focusing on whether a proposal and supporting statement relate to the company engaging in an

evaluation of risk, [the Staff) will instead focus on the subject matter to which the risk pertains or

that gives rise to the risk...and consider whether the underlying subject matter of the risk

evaluation involves a matter of ordinary business to the company." The Proposal discusses the

risk of potential reputational harm from the illegal use of products that the Company sells.

However, any potential for reputational harm and legal liability stemming from the misuse of

products or services offered by the Company is already factored into the Company's decision-

making process and internal assessments of risk. Such assessment of risks is part of the many

responsibilities the Company juggles in order to run the Company on a day-to-day basis. By

way of example, simply because the illegal and ill-intentioned use of lighter fluid can result in

severe harm to individuals or property does not automatically result in a company decision to

ban the sale of such item. The decisions surrounding which products and services to offer for

sale to a diverse customer base is a central part of the Company's ordinary business operations.

The Staff has concurred in the exclusion of shareholder proposals that focus on a

company's ordinary business decisions, even when those decisions could arguably bring about

reputational harm. See, e.g., FedEx Corp. (Jul. 21, 2015) (proposal requesting a report by the

board describing legal steps taken to distance itself from the Washington D.C. NFL team name);

Amazon.com, Inc. (Mar. 27, 2015) (proposal requesting that the company disclose reputational

and financial risks resulting from the treatment of animals used to produce certain of its

products); and PepsiCo, Inc. (Jan. 10, 2014) (proposal requesting that the company issue a public

statement indicating that a commercial for the company's product was presented in poor taste).

The assessment of reputational and legal risk relating to products sold by a retailer is an

ordinary business subject matter, and thus, the Proposal is excludable pursuant to Rule 14a-

8(i)(7).

e. The Proponent's Letter Fails to Demonstrate that the Proposal is

Significantly Relevant Pursuant to Rule 14a-8(i)(5).

The February 19 Letter explains that a company may exclude a shareholder proposal

pursuant to Rule 14a-8(i)(5) if the proposal raises policy issues that are merely "significant in the

abstract but have] no meaningful relationship to the business" of the company in question. See

4
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Lovenheim v. Iroquois Brands, Ltd., 618 F. Supp. 554, 561 n.16 (D.D.C. 1985). The

Proponent's Letter misconstrues the phrase "significant in the abstract," and argues that the risk

stemming from the misuse of a product sold by the Company is not "abstract." However, the

Company believes that such hypothetical risk is merely significant in the abstract. The Company

is not a manufacturer of semi-automatic firearms or accessories and has demonstrated in the

February 19 Letter that the sale of such products has a tiny impact on the Company's total assets,

net earnings and gross sales. The Proponent's Letter concedes that the calculations of the

significance of the products to the Company "are admittedly small" (page 6). The Proponent's

Letter fails to provide other support for its claim that the Proposal is significantly related to the

Company's business. The established precedents cited and described in the February 19 Letter

(See, e.g., Kmart Corp. (Mar. 11, 1994); and American Stores Company (Mar. 25, 1994)) support

the conclusion that the Proposal does not significantly relate to the Company's actual operations

(e.g., retail) and therefore is excludable under Rule 14a-8(i)(5).

f. The Proponent's Letter Raises Points That Are Irrelevant to the Proposal.

The Proponent's Letter sets forth several bulletpoints (pages 6-7) that are irrelevant to the

Proposal's focus. For instance, the Proponent's Letter states that the Company "is one of only a

handful of publicly traded companies based in the United States that sells firearms of any kind"

(page 6). The Company is one of the nation's largest retailers and sells hundreds of thousands of

products in its stores. The fact that the Company is a publicly traded company does not change

the underlying principle that the decision of what products and services to offer for sale is a

central part of the Company's business and undoubtedly a matter relating to a retailer's ordinary

business operations.

The Proponent's Letter states that Fred Meyer must "ensure compliance with all local,

state, federal background check and firearms sales laws" and that its "counters [are] staffed by

individually-trained associates" (page 7). As the source for these statements, the Proponent's

Letter references and attaches email correspondence between the Proponent and the Company,

all which pre-date the submission of the Proposal and do not mention the Proposal. The

Company is wholly committed to complying with all applicable laws, regulations and best

practices. Therefore, the Proponent's assertion of potential liability stemming from lack of

compliance to laws is unfounded and also irrelevant to the focus of the Proposal.

II. CONCLUSION

For the reasons stated above and in the February 19 Letter, the Company continues to

believe that the Proposal may be properly omitted from the Proxy Materials. Accordingly, the

Company respectfully requests the Staff's confirmation that they will not recommend any

enforcement action against the Company if the Proposal is omitted from the Proxy Materials.

Should the Staff disagree with our conclusions regarding the omission of the Proposal, or

should any additional information be desired in support of the Company's position, we would

appreciate an opportunity to confer with the Staff concerning these matters prior to the issuance

of the Staff's Rule 14a-8 response.

5
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If we can provide additional correspondence to address any questions that the Staff may

have with respect to this no-action request, please do not hesitate to call me at 212-310-8000 or

contact me via email at lyuba.goltser@weil.com_

Very truly your'

Lyuba Goltser
Partner

Attachments

cc:

rhristine Wheatley
~l he Kroger Co.

Adam Kanzer
Domini Social Equity Fund
akanzer@domini.com
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From: Adelman, Jessica
Sent: Monday, March i4, 2016 8:53 AM
To: Heiser, Stacey M
Cc: akanzerCa~domini.com
Subject: Fwd: Call with Jessica Adelman/Christine Wheatley/Dan De La Rosa Re: Domini Response

Best, JCA

Be~iu forwarded message:

From: '"Adelman, Jessica"
Date: March 11, 2016 at 8:46:39 AM CST

To: Adam Kamer
Subject: RE: Call with Jessie Adelman/Christine Wheatley/Dan De La Rosa Re:
Domini Response

Adam — thanks for the no#e. We are working to pull it up. We are trying to involve our
merchandising specialist who is on the West Goast, which has added to the complexity. If need be

we will proceed with just you, me and Christine in the interest of time. Please understand that if

that is the case, there won't be anyone on the fine who understands the produc#category so
apologies for that in advance.

Thanks and stay tuned.lCA

From: Adam Kanzer
Sen#: Friday, March 11, 2016 9:35 AM
To: Adelman, Jessica
Subject: Re: Cafl with Jessica Adelman/Christine Wheatley/Dan De La Rosa Re: Domini Response

J can do this time, but just want to be sure you intentionally set this for April 11. You can't

speak sooner?

Adam

Adam Kamer (akaaizer~domiiu.com (212-217-1027 -
Managing Director
Do~titu Social In~•estments LLC
DSIL In~•estmeut Services LLC, Distributor
532 Broadway, 9th Floor, New York, NY 10012-3939
Main: 212-217-1100
Shareholder Information Line: 840-532-6757ti~

From: Sue Clyburn on behalf of Adelman, Jessica



Sent: Friday, March 11, 2016 8:43 AM

To: Adam Kanzer

Subject: Call with Jessica Adelman/Christine Wheatley/Dan De La Rosa Re: Domini Response

When: Monday, April 11, 2016 10:00 AM-11:00 AM.

Where: 1/877-[OMITTED] -Code: [OMITTED]

Hi Dan,
know this is early for you but it's all I could find.

Thank you,

Sue Clyburn



From: "Adelman,lessica"

Date: March 3, 2016 at 7:28:43 PM CST

To: Adam Kanzer

Subject: Re: Touching base -hello from Kroger

Adam - can we shoot for Monday or next week?

Best, JCA

On Mar 3, 2016, at 1:05 PM, Adam Kanzer <akanzer@domini.com> wrote:

Jessica —

apologize for the delay. I have been traveling on business and am now in the process

of responding to your no-action request. I should have time to speak tomorrow if you

are free.

Best,

Adam

Adam Kanzer ~ akanzer@domini.com ~ 212-217-1027

Managing Director

Domini Social Investments LLC

DSIL Investment Services LLC, Distributor

532 Broadway, 9th Floor, New York, NY 10012-3939

Main: 212-217-1100~i

Shareholder Information Line: 800-582-67570

From: Adelman, Jessica

Sent: Tuesday, February 23, 2016 12:56 PM

To: Adam Kanzer

Subject: Re: Touching base -hello from Kroger

Hi Adam -thanks for your note. I am actually out of the office from last Friday

through Thursday and now on the West Coast.

Could Christine and I connect with you in Friday when our time zones line up better?

If that day works I'll have my assistant work on getting us organized.

Thanks again and look forward to chatting.

Best,1CA

On Feb 22, 2016, at 1:11 PM, Adam Kanzer <akanzer@domini.com> wrote:



Jessica —

Sorry I missed your phone cal! the other day. Would you be available to

speak on Wednesday? I am in all-day meetings until then.

Adam

Adam Kanzer ~ akanzer@domini.com ~ 212-217-1027

Managing Director

Domini Social Investments LLC

DSIL Investment Services LLC, Distributor

532 Broadway, 9th Floor, New York, NY 10012-3939

Main: 212-217-1100

Shareholder Information Line: 800-582-6757)

From: Adelman, Jessica

Sent: Wednesday, February 17, 2016 4:44 PM

To: Adam Kanzer

Subject: Touching base -hello from Kroger

Hi Adam —hope you are well. Our General Counsel &Corporate

Secretary Christine Wheatley and I wanted to touch base with you in the

near future as we often are in dialogue with our various investor groups.

Please let me know if you might have time tomorrow to speak for a few

minutes. Thanks in advance and I look forward to our conversation.

Jessica C. Adelman

Group Vice President, Corporate Affairs

The Kroger Company



-.

Domini ̀ ~
SOCIAL INVESTMENTS°

Investing for Good S`"

March 4, 2016

Securities and Exchange Commission
Office of the Chief Counsel
Division of Coipoc•ation Finance
100 F Street, NE
Washington, DC 20549

Via entail to shareholder~roposals(a~sec.gov

Re: The Kroger• Co.
Request to Exclude Shareholder Proposal Submitted by Domini Social Equity Fund

Ladies and Gentlemen:

T am writing on behalf of the Domini Social Equity Fund ("the Proponent"), in response to a letter

submitted by counsel for The Kroger Co. ("the Company") dated February 19, 2016, notifying the

Commission of the Company's intention to omit the above-referenced shareholder proposal ("the

Proposal," attached as Exhibit A) from the Company's proxy materials. In its letter ("the No-Action

Request," attached as Exhibit B), the Company argues that the Proposal may properly be excluded from

the Company's materials pursuant to Rule 14a-8(i)(7), (i)(5) and (i)(3).

The Proposal focuses exclusively on a significant policy issue that transcends the Company's day-to-day

business, it does not seek tomicro-manage the Company, is of significant ethical import and raises

potentially significant reputational and legal risks for the Company, and is not impermissibly vague and

indefinite.

For the reasons set fo~~th below, we believe the Proposal must be included in Kroger's 2016 proxy

statement because the Company has not carried its burden of proof pursuant to Rule ] 4a-8(g), and

therefore respectfully request that the Company's request for no-action relief be denied.

Pursuant to Staff Legal Bulletin 14D (November 7, 2008) we are filing out• response via e-mail in lieu of

paper copies and are providing a copy to Lyuba Goltser, counsel to the Company, via e-mail at

lyuba.~ ltser uweiLcom.

The Proposal

Resolved: Shareholders of Kroger (the "Company") urge the Board of Directors to adopt a policy o

to ban the sale ofsemi-automatic (rearms and accessories at all company owned and operated d

stores. The policy should be adopted, and reported to shareholders, by December, 2016. Q

d

E

c
O

O
a

532 Broadway,9ih Floor ~ NewYork, NY 10012-3939 ~Tel:2{2-217-I 100 ~ Fax:212-217-1101 0

www.domini.com ~ info@domini.com ~ Investor Services: I -SQO-582-6757 ~ DSIL Invesvnent Services LLC, Distributor _°
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The Proposal Focuses Exclusively oi► a Significant Policy Issue that Tra~►scends Kroger's Ordinary

13usiness Operations

The Proposal addresses the very significant policy issue of mass shootings in America and, in particular,

the unique role that semi-automatic weapons have played in this continuing epidemic. In 2016 alone,

there have been 37 mass shootings. Kroger is among a small group of publicly traded companies that sell

firearms. Its decision to sell semi-automatic firearms and accessories at certain Fred Meyer stores,

weapons that have no utility in hunting or self-defense but have become a common factor in mass

shootings, subjects the Company and its shareholders to significant reputational and legal risks and

presents very significant ethical questions that transcend Kroger's day-to-day business operations and are

therefore appropriate for a shareholder vote?

A detailed study released by the Violence Policy Center, a gun control group, found that "the flood of

militarized weapons exemplifies the firearms industry's strategy of marketing enhanced lethality, or

killing power, to stimulate sales."3 Semi-automatic weapons have been the weapon of choice for mass-

shooters. The San Bernardino shooters used a version of the popular AR-15, asemi-automatic version of

a U.S. military assault weapon, which was also used to kill nine people at Umpqua Community College in

Oregon in October, 2015, twelve people at a•Colorado movie theater in 2012, and 20 first graders and six

adults in Newtown, Connecticut. ° According to a study conducted by Mother Jones, between 1982 and

2012, more than half of mass shooters used semi-automatic assault weapons and weapons equipped with

high capacity cartridges.s According to iISA Today, as of December 2013, semi or automatic rifles and

handguns were used in nearly 60% of mass shootings 6 According to EveryTown For Gun Safety's

analysis of the 133 mass shootings that took place in the United States between January 2009 and July

2015, the use ofhigh-capacity magazines resulted in an average of 13.3 total people shot, 155% more

than in other incidents, and an average of 7.5 deaths, 47%more than in other incidents. .

On December 4, 2015, for the first time since 1920, the New York Times ran an editorial on its front page,

"End the Gun Epidemic in America,"g focused on semi-automatic weapons:

"It is a moral outrage and a national disgrace that civilians can legally purchase weapons designed

1 http://www.gunvi~lencearchive.oreJ
z Medical Committee for~Human Rights v. SEC, 432 F. 2d. 659, 680-681 (1970), vacated and dismissed as moot, 404

U.S. 402 (1972) ("In so far as the shareholder has contributed an asset of value to the corporate venture, in so far as

he has handed over his goods and property and money for use and increase, he has not only the clear right, but more

to the point, perhaps, be has the stringent duty to exercise control over that asset for which he must keep care, guard,

guide, and in general be held seriously responsible. As much as one may surrender the immediate disposition of

(his) goods, he can never shirk a supervisory and secondary duty (not just a right) to make sure these goods are used

justly, morally and beneficially:')
3 The Militarization of the U.S. Civilian Firearms Market (Violence Policy Center, June 2011), available at

http://www. vpc.oralstudies/mi litarization.pdf

4 ̀ Assault Weapon is Common Denominator. in Mass Shootings", CBS News, December 4, 2015; available at

http://www.cbsnews.com/news/san-bemardino-shooting-assault-weapon-is-common-denominator-in-mass-

shootinss/
5 "More than Half of Mass Shooters Used Assault Weapons and High-Capacity Magazines ", Mother Jones,

February 27, 2013, available at http://www.mothe~ jones.cotn/politics/2013/02/assault-weapons-lii~ h~capacity_

magazines-mass-shootings-feinstein; "Weapons and Mass Shootings", Washington Post, September 9, 2014,

available at http://w~vw.wasliingtoi~post.com/wp-sry/special/narional/weapons-and-mass-shootu~~s/;

6 "Behind the Bloodshed.• The Untold Story ofAmerrca's Mass Killings ", USA Today, available at

http://wH~w. Qannett-cdn.com/GDContendmass-kiliin~s/indes.html#weapons

~ http://evervtownresearch.or reports/mass-shootings-analysis/

$ http://www.nvtimes.com/2U15/12/OS/opinioi~/end-the-dun-epidemic-in-atnerica.htinl
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specifically to kill people with brutal speed and efficiency. "These are weapons of war, barely

modified and deliberately marketed as tools of macho vigilantism and even insurrection. America's

elected leaders offer prayers for gun victims and then, callously and without fear of consequence,

reject the most basic restrictions on weapons of mass killing, as they did on Thursday. ... Certain

kinds of weapons, like the slightly modifted combat rifles used in California, and certain kinds of

ammunition, must be outlawed for civilian ownership. It is possible to define those guns in a clear

and effective way and, yes, it would require Americans who own those kinds of weapons to give

them up for the good of their fellow citizens."

A mass-shooting by a Fred Meyer consumer could have significant impact on Kroger's reputation. The

generally pejorative connotations associated with the term "arms dealer" should speak for itself In

addition, legislative or regulatory responses to gun violence could impair future sales or even impose

liability if, for example, a Fred Meyer store failed to perform the appropriate background check before a

sale.

The most significant risk we seek to mitigate with the Proposal, however, is the risk that a Fred Meyer

customer will purchase asemi-automatic weapon and use it in amass-shooting.

Kroger does not dispute that the Proposal presents a signiftcant policy issue. Rather, Kroger argues that

the Proposal impermissibly touches on matters of ordinary business, due to Kroger's nature as a retailer.

Staff recently clarified the scope of the significant policy exception to 14a-8(i)(7) in Staff Legal Bulletin

14H ("SLB 14H"). The Bulletin was issued in response to Trinity Wall Street v. Wal-Mart Stores, Inc.,

792 F.3d 323 (3d Cir. 2015). In that case, the Court upheld aStaff no-action letter granting no-action

relief to Wal-Mart, which sought to exclude a proposal to amend the Board's Compensation, Nominating

and Governance Committee charter to address, inter olio, the sale of products that especially endanger

public safety and well-being, with reference to guns equipped with magazines holding more than ten

rounds of ammunition. ("the Trinity Proposal")?

The Court applied atwo-part test to determine whether the significant policy exception to Rule 14a-

8(i)(7) applied. First, the Court considered whether the proposal presented a significant policy issue, and

determined that it did. Second, the Court considered whether that issue transcended the "nifty-gritty" .of

the Company's ordinary business operations, namely its role as a retailer, and determined that it did not

("We are more persuaded by the view that, because the proposal relates to a policy issue that targets the

retailer-consumer interaction, it doesn't raise an issue that transcends in this instance Wal-Mart's ordinary

9 The full "resolved" clause of the Trinity Proposal read as follows: "Stockholders request that the Board amends the

Compensation, Nominating and Governance Committee charter (or add an equivalent provision to another Board

committee charter) as follows:

"27. Providing oversight concerning the formulation and implementation of, and the public reporting of the

formulation and implementation of, policies and standards that determine whether or not the Company

should sell a product that:
1) especially endangers public safety and well-being; 2) has the substantial potential to impair the

reputation of the Company; and/or 3) would reasonably be considered by many offensive to the family

and community values integral to the Company's promotion of its brand."

This oversight and reporting is intended to cover policies and standards that would be applicable to determining

whether or not the company should sell guns equipped with magazines holding more than ten rounds of ammunition

("high capacity magazines") and to balancing the benefits of selling such guns against the risks that these sales pose

to the public and to the Company's reputation and brand value."



4

business operations, as product selection is the foundation of retail management.... The Commission

used the latter term ["transcend"], we believe, to refer to a policy issue that is divorced from how a

company approaches the nifty-gritty of its core business.s10). Judge Shwartz, in a concurring opinion,

flatly rejected the Court's two-part test and its distinction between manufacturers and retailers. In SLB

14H, Staff also rejected the Court's application of the significant policy exception, and endorsed'Judge

Shwartz's reasoning:

"Whereas the majority opinion viewed a proposal's focus as separate and distinct from whether a

proposal transcends a company's ordinary business, the Commission has not made a similar

distinction. Instead, as the concurring judge explained, the Commission has stated that proposals

focusing on a significant policy issue are not excludable under the ordinary business exception

"because the proposals would transcend the day-to-day business matters and raise policy issues

so significant that it would be appropriate for a shareholder vote." Thus, a proposal may

transcend a company's ordinary business operations even if the significant policy issue relates to

the "nifty-gritty of its core business." Therefore, proposals that focus on a significant policy issue

transcend a company's ordinary business operations and are not excludable under Rule

14a8(i)(7)." (footnotes omitted

Trinity and the Court were both clear that the proposal submitted to Wal-Mart was not a "stop selling"

proposal. The Domini Proposal is, unequivocally, a "stop selling" proposal and nothing more. It was the

Trinity Proposal's breadth that was its fatal flaw. Judge Shwartz, in her concurring opinion, explained that

she would have denied Wal-Mart's no-action request if the proposal had been a "stop selling" proposal,

rather than a proposal of potentially unlimited scope." The Domini Proposal does not suffer from this

defect.

The Company argues that the Proposal is excludable because Kroger is a retailer and it relates to the sale

of a particular product. However, Judge Shwartz saw no rationale in the 1998 Adopting Release that

would support a distinction between manufacturers and retailers. She wrote that "The Majority's test,

insofar as it practically gives companies carte blanche to exclude any proposal raising social policy issues

that are directly related to core business operations, undermines the principle of fair corporate suffrage

animating Rule 14a-8...."12 Staff also rejected that approach in SLB 14H.

The Company notes that it is "constantly evaluating its product and service offerings and making

informed decisions on how to best meet the demands of its large and heterogeneous customer base around

the country." We agree that these decisions are "inherently complex," but they do not relate to the

Proposal. Nor does the Company's "decision-making process behind the sale of particular products",

which was arguably the subject of the Trinity Proposal ("Trinity's proposal is just a sidestep from ̀ a .

shareholder referendum on how [Wal-Mart] selects its inventory."'}13 The Proposal is exclusively focused

on a clearly defined product line that is inextricably bound up with a significant policy issue —mass

shootings —and it does not require any complex analysis or balancing of interests to implement, nor does

10 Trinity Wall Street v Wal-Mart Stores, 792 F.3d 323, 346 (3d Cir. 2015).
1t Id. at 354 ("Trinity's proposal as written is excludable under the ordinary business exclusion because it lacks the

focus needed to trigger the "sign cant social policy" exception.... the full text shows that it is not directed solely to

Wal-Mart's sale of guns: '); Id. at 346 ("Our concurring colleague, Judge Shwartz, would allow Wal-Mart to

exclude Trinity's proposal because it doesn't focus on the retailer's sale of guns with high-capacity magazines: ')

12 Id. at 353, '
13 Id. at 344 (citing National Association of Manufacturer's amicus curiae brie fl. In addition, decisions to ban the

sale of particular products are' not day-to-day ordinary business decisions, they are extraordinary decisions that are

made under special circumstances, such as a vote on a shareholder proposal. The Company's argument, addressed

below, that, five months would not be enough for it to evaluate the requested policy, underscores the point Wat this is

a novel question, not a feature of the Company's day-to-day decision-making.

.. ~1
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it require the Company to disclose anything about its internal decision-making processes. It simply asks

shareholders to weigh in on whether Kroger should stop selling these products.

Currently, the Company sells semi-automatic weapons at a portion of its Fred Meyer stores, located

"primarily in rural communities with large concentrations of hunting and sport-shooting enthusiasts."

(Exhibit C, referencing email from Kroger to Domini dated January 6, 2016) Therefore, the Company's

"heterogenous customer base around the country" is irrelevant, as are the concerns of its rural customer

base for whom these products are available. The Proposal does not seek a feasibility assessment or any

other evaluation of consumer demand, nor would any such evaluation be required to implement it. More

importantly, a "stop selling" proposal, by its very nature, requests that a Company make a decision

despite demand for the product at issue (presumably, if there was no consumer demand for the product, it

would be removed from the shelves as a matter of course}. The Proposal simply asks the Company to stop

selling these weapons, based on the inherent risks they present to the Company and society. We suspect

that these products may be quite popular with some Fred Meyer consumers. We are not concerned with

meeting those consumer "needs." In fact, we are asking the Company to reject them.

The Company argues that decisions regarding product selection are "properly within the discretion of the

Company's management." However, when these decisions implicate significant social policies, or have

the potential for broad and irremediable harm to society, they are appropriate for a shareholder vote. Staff

Legal Bulletin 14H,• Medical Committee for Human Rights v. SEC, 432 F. 2d. 659, 680-681 (1970),

vacated and dismissed as moot, 404 U.S. 402 (1972)("We think that there is a clear and compelling

distinction between management's legitimate need for freedom to apply its expertise in matters of day-to-

day business judgment, and management's patently illegitimate claim of power to treat modern

corporations with their vast resources as personal satrapies implementing personal political or moral

predilections. It could scarcely be argued that management is more qualified or more entitled to make

these kinds of decisions than the shareholders who are the true beneficial owners of the corporation; and it

seems equally implausible that an application of the proxy rules which permitted such a result could be

harmonized with the philosophy of corporate democracy which Congress embodied in section 14(a) of the

Securities Exchange Act of 1934.")

It is clear that the subject matter and scope of the Proposal exclusively addresses a significant policy issue

with a clear nexus to the Company. Kroger does not address the significant.policy question at all. The no-

action letters cited by the company all precede Staff Legal Bulletin 14H.

The Proposal Does Not Micro-Manage the Company

The Company argues that the Proposal seeks to micro-manage the Company by imposing a specific time

frame, noting that the May 1998 Release referenced the imposition of specific time-frames for .

implementing "complex policies." The Proposal does not request the adoption of any "complex policies."

It makes a very simple and clear request, and the Company has already quantified the revenues the policy

would implicate.

The Company argues that:

"a commitment to ban the sale of all semi-automatic firearms and accessories that is not based on
a company's individual analysis of what products to sell, and/or that it may not otherwise be

required to make under existing rules and regulations, could ultimately require the Company's

management to make unnecessary or ill-advised business decisions that are not in the Company's
or its shareholders' long-term best interests."



The Company is simultaneously arguing that the Proposal bears no connection to the Company due to the

insignificant size of the revenues derived from these sales and that it could have a detrimental impact on

the Company if implemented. These are mutually exclusive positions. What is at issue here, however, is

the time-frame, not the merits of the requested policy. The Company is arguing that this might be a bad

idea, not that it won't have enough time to consider and adopt the requested policy.

There is no need for the company to make an "individual analysis of what products to sell" or to evaluate

whether this is a decision it "may not otherwise be required to make under existing rules and regulations,"

an analysis that has presumably already been undertaken if the Company is complying with the law.

Further, if the decision not to sell these products is already part of the day-to-day ordinary business of the

Company, as the Company claims, then any required analysis has already been done.

The Company argues that "the Proposal, if implemented, would place the Company in a position to

interpret and adopt the policy in approximately five months ..."First, the Company has already done

much of the work to "interpret" the policy, or it would not be able to estimate revenues derived from these

sales. Second, the board has more than five months to come to its view on this proposal, which was

submitted in January. Presumably, by the time the Company prints its "Statement in Opposition", the

Board has reviewed and come to a conclusion. Most importantly, however, it should not take five months

's;cide whether to prohibit these sales, and the Proposal does not define atime-frame to implement the

new policy and actually take the products off the shelves.

In the first two months of 2016, there have already been 37 mass shootings in America. One can only

shudder to think how many more may occur between the Company's annual meeting and the Proposal's

requested deadline of December 2016. This is an urgent issue and it requires a rapid response.

The Proposal is Relevant to Kroger's Business

The Company argues there is an insufficient nexus to the Company because Kroger is a retailer. However,

~~s discussed above, this distinction was rejected by Judge Shwartz in Trinity Wall Street v. Wal-Mart, and

i~er reasoning was adopted by Staff in SLB 14H ("Thus, a proposal may transcend a company's ordinary

business operations even if the significant policy issue relates to the ̀ nifty-gritty of its core business."'

(quoting from the Majority's discussion of the treatment of proposals relating to product selection

submitted to retailers)). The no-action letters cited by the Company on this point all precede SLB 14H.

The Company then argues that there is a lack of nexus to the Company due to the small portion of

revenues derived from these sales. The Company correctly notes that the application of Rule 14a-8(i)(5)

does not turn solely on a calculation of revenues, which are admittedly small for semi-automatic weapon

sales. The issues raised by the Proposal are not "merely significant in the abstract." There is nothing

abstract about the risk that an assault rifle purchased at a Fred Meyer store will be used in a mass

shooting. The potential impact to both society and the Company would be incalculable, far in excess of

the tiny portion of revenues these sales represent. The ethical and reputational issues presented are

significant and establish a sufficient nexus to the Company's business.

In addition;

Kroger is one of only a handful of publicly traded companies based in the United States that sells

firearms of any kind. Firearms sales are not common for supermarket chains, and are not common

for publicly traded companies. Kroger's identification with gun sales, therefore, is

disproportionate to the small portion of revenues it derives from these sales. For example, in July

2015, the New York Daily News reported that the New York City Public Advocate is pursuing a

resolution to the New York City Employee Retirement System to divest from gun sellers,
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including Wal-Mart, Dick's Sporting Goods, Big 5 Sporting Goods, Cabela's and Kroger.14 The

Company's small percentage of revenues from gun sales have earned it placement on a very short

list of companies.
Kroger's Fred Meyer subsidiary doesn't simply place semi-automatic weapons on the shelf. It

must also ensure compliance with all local, state and federal background check and firearms sales

laws, with gun counters staffed by individually-trained associates. (Exhibit C: Email

correspondence between Kroger and Domini, referencing email from Cindy Holmes dated

January 6, 2016) This compliance function further entangles the Company with the individual

consumer and raises the risk that this function will be heavily scrutinized in the event a Fred

Meyer consumer is involved in a mass shooting. It is not inconceivable that Kroger could face

future potential liability if it were determined that.the required background check was not

performed.
Kroger has further injected itself into the broader public debate about guns by publicly refusing to

adopt a "no open-carry" policy for its stores in response to pressure from Moms Demand Action,

a gun control advocacy group.~s Kroger's CFO addressed the issue during a March 2015

appearance on CNBC's Squawk Box.16

The Proposal is Not Vague or Indefinite

The Company argues that the Proposal is "inherently vague and indefinite such that neither the Company

nor the stockholders voting on the Proposal would be able to determine with reasonable certainty exactly

the nature and scope of the Proposal." This is an astounding assertion for a proposal of this nature.

The Company has cited the correct standard, but has misapplied it. The question presented by 14a-8(i)(3)

is whether "any action ultimately taken by the company upon implementation could be significantly

different from the actions envisioned by shareholders on voting" and whether the Company or.

shareholders would know "with any certainty" what they were voting for or against.

First, it is important to come back to the Proposal itself, which is contained in its "resolved" clause, as

follows:

Shareholders of Kroger (the "Company') urge the Board of Directors to adapt a policy to ban the

sale ofsemi-automatic ftrearms and accessories at all comppny owned and operated stores. The

policy should be adopted, and reported to shareholders, by December, 2016.

1dsE.1~J,USNE.•Letitia.Icnnerwants togetNYC's /cngertpenrionfw~d to divestfram gtaarellingsta es like Walmart, Cabela's",New York

DaiTyNews(728/IS~,avat'lableathttp://www.nydailynews.com/new-york/letitia fames-nyc-pension-fund-divest-gun-

shops-article-1.2306033
15 ̀ 7s Gun Battle a No-Win for Kroger?", Cincinnati Enquirer, 8/30/14, available at

http://www.cincinnati.com/story/money/2014/08/29/kro eg r-dod~~ antigun-crossfire/14799891/; "Moms group

asks Kroger to curb guns in its stores", Fortune, 8/18/14, available at http://fortune.com/2014/08/18/moms-erou~

asks-kroner-to-ban-guns-in-its-stores/; "Kroger in cross hairs as U.S. gun fight spills into its aisles", Reuters,

8/19/14, available at http://www.reuters.com/article/us-la~o ear-guns-idUSKBNOGK03220140820; "Gun Control

Group Moms Demand Action Asking Kroger to Ban Guns in Stores ", The Daily Beast, 8/18/14, available

at http://www.thedailvbeast.com/articles/2014/08/18/eun-control-group-moms-demand-action-askine-

kroper-to-ban-dun-in-store s.htm I
~6 "Kroger CFO: We Reject Mom's Demand Action's Push to Disarm Our Customers", Breitbart.com, 3/25/]5,

available at http:/hv~~vx~.breitbart.com/big-QOVeruiuent/2015/03/25/kroeer-cfo-we=reject-moms-demand-actions-

~usli-to-dis~►tm-our-customers/



The Company does not claim that the term "semi-automatic firearms" is vague or indefinite. In response
to an inquiry from Domini, asking whether the company sells "semi-automatic weapons", Kroger's head
of Investor Relations replied: "Yes, Fred Meyer stores sell semi-automatic rifles and handguns." (E~chibit
C, referencing email from Kroger to Domini dated 1/12/] 6)

In its no-action request, the Company has been able to identify the percentage of revenues implicated by
the Proposal:

"the Company estimates that the inventory of semi-automatic firearms and accessories (including
all ammunition) accounted for approximately 0.01% of the Company's total assets, and that semi-
automatic firearms and accessories sales (including all ammunition) accounted for less than
0.07% of the Company's net earnings and less than 0.0007% of the Company's gross sales."

This is an extremely precise calculation for a request that is so inherently vague and indefinite that neither
the Company nor its shareholders would be able to determine what they are being asked to do. In fact, the
Proposal is crystal clear, as evidenced by these calculations. The Company knows exactly what is being
requested.

The Company argues that the word "accessories" is also unclear, as it could include "holsters,
ammunition cases and holders" as well as "products which could be used in activities unrelated to
fireanns, such as hearing protection aides, protective eyeglasses", etc. Is it reasonable to assume that
shareholders will interpret the term "accessories" to cover items that are used, in activities "unrelated to
firearms"? Further, the Proposal addresses "semi-automatic firearms and accessories", not all "firearms
accessories." In other words, the resolved clause clearly covers the sub-category of accessories that are
sold for use with "semi-automatic" firearms. These would include high-capacity magazine cartridges and
ammunition, specialized scopes and grips, etc. If there was any confusion about the absolute scope of this
portion of the request, it would be unlikely to materially alter any investor's decision in casting a vote.

As noted above, the Company was able to produce a very precise calculation of the firearms and
accessories referenced in the Proposal, belying its argument that it cannot understand the scope of the
request. The standard is whether "any action ultimately taken by the company upon implementation could
be significantly different from the actions envisioned by shareholders on voting" and whether the
Company or shareholders would know "with any certainty" what they were voting for or against
(emphasis addea~. Any confusion over whether to include cleaning fluid in the definition of accessory
would not "significantly" alter the outcome of the vote or prevent shareholders from deciding "with any
certainty" what they were supporting. Shareholders will clearly understand they are supporting or
opposing a ban on semi-automatic firearms and their accessories. We do not believe that it is reasonable
to suggest that any possible confusion over the scope of "semi-automatic firearms accessories" would
materially alter any investor's vote."

The information contained in the Proposal's ̀ whereas' clauses simply clarifies the relevance of the issue
for the Company, in support of the request for a ban on these sales. The Company has taken several terms
out of context to suggest the Proposal is simultaneously broad and narrow, citing "firearms", "guns",
"high capacity ammunition magazines" and "assault weapons." When read in context, however, these
terms are all quite clear and commonly understood. Any investor facing any cpnfusion about what is
being asked can simply read the "resolved" clause.

17 The Company is suggesting that an investor that supports a ban on semi-automatic weapons might not know what
to do because they could not resolve whether the request for "accessories" also includes cleaning fluids.



The title of the Proposal, which references "assault weapons" is provided for clarity and ease of reference.

It is not a formal part of the Proposal and any tei~rns contained within it cannot render the Proposal

"inherently vague and indefinite." The term "assault weapon" is defined in the fourth whereas clause as a

class ofsemi-automatic weapons, the subject of the Proposal. We fail to see how this could cause any

confi~sion, but would agree to remove it if Staff believes it would be materially confusing to sha~~eholders.

The prior no-action letter cited by the Company permitted the exclusion of a proposal relating to

"extraordinary transactions that could enhance stockholder value" at Bank of America. Bank ofAmerica

Corp. (Mar. 12, 2013} The distinction between that proposal and the Domini Proposal is stark. The Bank

of America proposal refet•red to a category of transactions that could be extremely vast, without any

broadly accepted definition. Further, even if it were possible to clearly define what is meant by

"extraordinary transactions" there is an additionally vague modifier: "that could enhance stockholder

value." (emphasis added One can imagine many potential transactions that could fall into this category,

presenting substantial confusion to shareholders and the company. The Domini Proposal, by contrast,

relates to a very clearly defined product category, and requests a very specific action.

Conclusion

It is clear that the subject matter and scope of the Proposal exclusively addresses a significant policy issue

with a clear nexus to the Company. Kroger does not dispute that there is a clear linkage between semi-

automatic weapons and mass shootings, nor do they claim that the Proposal fails to sufficiently focus on a

significant policy issue. The fact that the actions sought under the proposal also touch upon ordinary

business practices such as finance, product selection, product development, etc., i.e., the "nifty-gritty" of

the business, is not a valid basis for exclusion. SLB 14H.

The Company's additional arguments — revenues from these sales are too small, the time-frame for

implementing the Proposal is too short, and the Proposal is vague and indefinite —are also misplaced. The

Proposal is quite simple. It asks the Company to ban the sale of certain clearly identified products that are

intimately entwined with a very significant policy issue.

***

For all of the reasons stated above, we respectfully request that Staff of the Commission deny the

Company's request to provide no-action relief, and direct the Company to include the Proposal in its

proxy statement. I can be reached at (212) 217-1027 or at akanzernn,domini.com if you require any further•

assistance in this matter.

Sincer y,.

am Kanzer, ~sq.
ice President, Domini Social Equity Fund

Managing Director, Domini Social Investments LLC

Enci:

Exhibit A: The Proposal (attached)
Exhibit B: Kroger's no-action request (attached) ..
Exhibit C: Email correspondence between Kroger and Domini

,. rte,



March 14, 2016

VIA E-MAIL (shareholderproposals(a~sec. o~v)

U.S. Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.
Washington, DC 20549

Weil, Gotshal & Manges LLP

767 Fikh Avenue

New York, NY 10153-0119

+1 212 310 8000 tel

+1 212 310 8007 fax

Lyuba Goltser
lyuba.goltser@weil.com

Re: The Kroger Co. — 2016 Annual Meeting

Supplement to Letter Dated February 19, 2016 Relating to the Omission of

Shareholder Proposal of Domini Social Equity Fund Pursuant to Securities

Exchange Act of 1934 —Rule 14a-8

Ladies and Gentlemen:

This letter is submitted on behalf of our client, The Kroger Co. (the "Company"),

pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, as amended (the "Exchange

Act") and supplements our letter dated February 19, 2016 (the "February 19 Letter") pursuant to

which the Company requested that the Staff of the Division of Corporation Finance (the "Staff')

of the Securities and Exchange Commission (the "Commission") concur with the Company's

view that the shareholder proposal (the "Proposal") submitted on behalf of Domini Social Equity

Fund (the "Proponent") by Domini Social Investments LLC, may be properly omitted pursuant

to Rule 14a-8(i)(7), Rule 14a-8(i)(5), or Rule 14a-8(i)(3) from the Company's form of proxy,

proxy statement and other proxy materials (together, the "Proxy Materials") for its 2016 annual

meeting of shareholders.

In addition, this letter responds to the letter to the Staff by the Proponent dated March 4,

2016 (the "Proponent's Letter").

Pursuant to Section C of Staff Legal Bulletin No. 14D (November 7, 2008) ("SLB 14D"),

the Company has submitted this letter and the related relevant correspondence between the

Company and the Proponent following the February 19 Letter (attached to this letter as Exhibit

A) to the Staff via email to shareholderproposalsna,sec.gov. Also, in accordance with Rule 14a-

8(j), acopy of this letter and related exhibits is being simultaneously provided by email on this

date to the Proponent.

W EI L:\9564527314\57387.0001
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The Company agrees to promptly forward to the Proponent any Staff response to the

Company's no-action request that the Staff transmits to the Company by mail, email and/or

facsimile. Rule 14a-8(k) and SLB 14D provide that a shareholder proponent is required to send

to the company a copy of any correspondence which the proponent elects to submit to the

Commission or the Staff. Accordingly, the Company hereby informs the Proponent that the

undersigned on behalf of the Company is entitled to receive from the Proponent a concurrent

copy of any additional correspondence submitted to the Commission or the Staff relating to the

Proposal.

I. RESPONSE TO THE PROPONENT'S LETTER

a. The Proponent's Letter Incorrectly Interprets Staff Legal Bulletin No. 14H.

The Proponent's Letter incorrectly interprets Staff Legal Bulletin No. 14H (Oct. 22,

'~ } 15) ("SLB 14H") by repeatedly asserting that the no-action letters cited in the Company's

February 19 Letter "all precede [SLB] 14H" (pages 5-6). Such statements by the Proponent

suggest that because the no-action letters cited by the Company precede SLB 14H, which was

issued by the Staff less than five months ago, the analysis and insight offered by the cited no-

action letters are no longer valid. In contrast, the Staff reaffirmed in SLB 14H that they

"intend[ed] to continue to apply Rule 14a-8(i)(7) as articulated by the Commission and

consistent with the [StaffJ's prior application of the exclusion, as endorsed by the concurring

judge, when considering no-action requests that raise Rule 14a-8(i)(7) as a basis for exclusion."

(emphasis added) The intention of SLB 14H was not to set a new standard of review for Rule

14a-8(i)(7), but rather to clarify the Staffls position that they would continue to apply Rule 14a-

8(i)(7) as they had previously done.

The Company also finds it noteworthy that the Proponent's Letter fails to cite any no-

action letters to bolster its position related to Rule 14a-8(i)(7), especially when SLB 14H

references the Staffs commitment to remain consistent with prior applications of Rule 14a-

8(i)(7). The Company believes that the established precedents cited and described in the

February 19 Letter relating to the Staffls position that the sale or distribution of a particular

product or product line involves ordinary business operations of a company (See, e.g., Dillard s,

Inc. (Feb. 27, 2012); Lowe's Companies, Inc. (Feb. 1, 2008); The Home Depot, Inc. (Jan. 24,

2008); Marriott International, Inc. (Feb. 13, 2004); Albertson's, Inc. (Mar. 23, 2001); Wal-Mart

Stores, Inc. (Mar. 20, 2001); and Wal-Mart Stores, Inc. (Mar. 9, 2001)) support the conclusion

that the Proposal relates to ordinary business matters, and therefore is excludable under Rule

14a-8(i)(7).

b. The Proponent's Letter Mischaracterizes the Concurring Judge's Opinion in

Trinity a Wal-Mart.

The Proponent's Letter erroneously suggests that Judge Shwartz, in her concurring

opinion in Trinity Wall Street v. Wal-Mart Stores, lnc. (792 F.3d 323 (3d Cir. 2015)), determined

that Trinity's proposal to Wal-Mart raised a significant policy issue. The Proponent's Letter

mischaracterizes Judge Shwartz's concurring opinion by stating that, "[she] explained that she

2
W E I L: \95645273\4\57387.0001



Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel
March 14, 2016
Page 3

would have denied Wal-Mart's no-action request if the [Trinity] proposal had been a ̀ stop

selling' proposal, rather than a proposal of potentially unlimited scope" (page 4) (footno
te

omitted). In fact, Judge Shwartz never states outright that Trinity's proposal to Wal-Mart wou
ld

raise a significant policy issue if the proposal had been a "stop selling" proposal.

Assuming for discussion purposes only that the Proposal raises a significant policy issue,

the February 19 Letter provides examples where the Staff has consistently taken the position t
hat

other "stop selling" proposals targeting the sale or distribution of a particular product or produ
ct

line (e.g., handguns, glue traps, fur clothing), even if such product or product line is deem
ed

controversial, involves the ordinary business operations of a company and is excludable pursuant

to Rule 14a-8(i)(7).

c. The Proponent's Letter's Argument That the Proposal's Issue Has a

Sufficient Nexus to the Company is Unfounded.

In Staff Legal Bulletin No. 14E (Oct. 27, 2009) ("SLB. 14E"), the Staff noted that a

sufficient nexus must exist between the nature of a proposal and the company in order 
for the

significant policy exception to the ordinary business exclusion to be implicated. In SLB 1
4E, the

Staff explained that a shareholder proposal in which the "underlying subject matter transcends

the day-to-day business matters of the company and raises policy issues so significant...wo
uld

be appropriate for a shareholder vote...as long as a sufficient nexus exists between the nature

of the proposal and the company." (emphasis added) The same phrase was cited by SLB 14H,
which states that "a proposal generally will not be excludable ̀ as long as a sufficient nexus exi

sts

between the nature of the proposal and the company."' The Proponent's Letter argues that "t
he

subject matter and scope of the Proposal exclusively addresses a significant policy issue wit
h a

clear nexus to the Company" (page 5), but the Proponent's Letter fails to establish how t
he

nature of the Proposal has a sufficient nexus to the Company. In fact, other than discussi
ng

reputational risks, the Proponent's Letter fails to express any reasoning or cite to any no-acti
on

letters that would support the existence of a sufficient nexus between the nature of the Pr
oposal

and the Company.

In analyzing whether a sufficient nexus exists between the nature of the Proposal and the

Company, the February 19 Letter states that the Company believes that the Staff has at le
ast

implicitly recognized a distinction between manufacturers of products versus retailers 
of

products. The February 19 Letter cites examples where the Staff has concurred with a retailer
 in

excluding a shareholder proposal, but has declined to concur with manufacturers wishing to

exclude similar proposals. The Proponent's Letter erroneously concludes that Judge Shwar
tz

and the Staff disavowed the retailer/manufacturer distinction simply because they rejected t
he

majority's overall two-part test in Trinity, where the majority addressed the distinction betwe
en

retailers and manufacturers as one element of its analysis. In fact, neither Judge Shwartz
 in the

concurring opinion, nor the Staff in SLB 14H, specifically addresses the distinction betwe
en

retailers and manufacturers. Therefore, the Company believes that to the extent such dist
inction

has been utilized by the Staff (compare Wal-Mart Stores Inc. (Mar. 9, 2001) with Sturm, Rug
er

& Co. (Mar. 5, 2001)), they should apply the distinction to the case at hand. The Company is not

W E I L: \95645273\4\57387.0001



Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
March 14, 2016
Page 4

involved in the manufacturing or production of semi-automatic firearms and sales of such

products constitute a tiny portion of the Company's overall business. The Proposal is excludable

pursuant to Rule 14a-8(i)(7) because it relates to the Company's ordinary business operations

and no sufficient nexus exists between the nature of the Proposal and the Company.

d. The Proponent's Letter Discusses Reputational and Legal Risks, the

Assessment of Which Involves a Matter of Ordinary Business to the

Company.

The Proponent's Letter discusses reputational and legal risks to the Company. In SLB

14E, the Staff sought to clarify the framework they would use in analyzing the excludability of

shareholder proposals relating to risk, stating that, "[o]n a going forward basis, rather than

focusing on whether a proposal and supporting statement relate to the company engaging in an

evaluation of risk, [the ~taffJ will instead focus on the subject matter to which the risk pertains or

that gives rise to the risk...and consider whether the underlying subject matter of the risk

evaluation involves a matter of ordinary business to the company." The Proposal discusses the

risk of potential reputational harm from the illegal use of products that the Company sells.

However, any potential for reputational harm and legal liability stemming from the misuse of

products or services offered by the Company is already factored into the Company's decision-

making process and internal assessments of risk. Such assessment of risks is part of the many

responsibilities the Company juggles in order to run the Company on a day-to-day basis. By

way of example, simply because the illegal and ill-intentioned use of lighter fluid can result in

severe harm to individuals or property does not automatically result in a company decision to

ban the sale of such item. The decisions surrounding which products and services to offer for

sale to a diverse customer base is a central part of the Company's ordinary business operations.

The Staff has concurred in the exclusion of shareholder proposals that focus on a

company's ordinary business decisions, even when those decisions could arguably bring about

reputational harm. See, e.g., FedEx Corp. (Jul. 21, 2015) (proposal requesting a report by the

board describing legal steps taken to distance itself from the Washington D.C. NFL team name);

Amazon. com, Inc. (Mar. 27, 2015) (proposal requesting that the company disclose reputational

and financial risks resulting from the treatment of animals used to produce certain of its

products); and PepsiCo, Inc. (Jan. 10, 2014) (proposal requesting that the company issue a public

statement indicating that a commercial for the company's product was presented in poor taste).

The assessment of reputational and legal risk relating to products sold by a retailer is an

ordinary business subject matter, and thus, the Proposal is excludable pursuant to Rule 14a-

8(i)(7).

e. The Proponent's Letter Fails to Demonstrate that the Proposal is

Significantly Relevant Pursuant to Rule 14a-8(i)(5).

The February 19 Letter explains that a company may exclude a shareholder proposal

pursuant to Rule 14a-8(i)(5) if the proposal raises policy issues that are merely "significant in the

abstract but have] no meaningful relationship to the business" of the company in question. See

4
W E I L: \95645273\4\5 7387.0001



Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
March 14, 2016
Page 5

Lovenheim v. Iroquois Brands, Ltd., 618 F. Supp. 554, 561 n.16 (D.D.C. 1985). The

Proponent's Letter misconstrues the phrase "significant in the abstract," and argues that the risk

stemming from the misuse of a product sold by the Company is not "abstract." However, the

Company believes that such hypothetical risk is merely significant in the abstract. The Company

is not a manufacturer of semi-automatic firearms or accessories and has demonstrated in the

February 19 Letter that the sale of such products has a tiny impact on the Company's total assets,

net earnings and gross sales. The Proponent's Letter concedes that the calculations of the

significance of the products to the Company "are admittedly small" (page 6). The Proponent's

Letter fails to provide other support for its claim that the Proposal is significantly related to the

Company's business. The established precedents cited and described in the February 19 Letter

(See, e.g., Kmart Corp. (Mar. 11, 1994); and American Stores Company (Mar. 25, 1994)) support

the conclusion that the Proposal does not significantly relate to the Company's actual operations

(e.g., retail) and therefore is excludable under Rule 14a-8(i)(5).

f. The Proponent's Letter Raises Points That Are Irrelevant to the Proposal.

The Proponent's Letter sets forth several bulletpoints (pages 6-7) that are irrelevant to the

Proposal's focus. For instance, the Proponent's Letter states that the Company "is one of only a

handful of publicly traded companies based in the United States that sells firearms of any kind"

(page 6). The Company is one of the nation's largest retailers and sells hundreds of thousands of

products in its stores. The fact that the Company is a publicly traded company does not change

the underlying principle that the decision of what products and services to offer for sale is a

central part of the Company's business and undoubtedly a matter relating to a retailer's ordinary

business operations.

The Proponent's Letter states that Fred Meyer must "ensure compliance with all local,

state, federal background check and firearms sales laws" and that its "counters [are] staffed by

individually-trained associates" (page 7). As the source for these statements, the Proponent's

Letter references and attaches email correspondence between the Proponent and the Company,

all which pre-date the submission of the Proposal and do not mention the Proposal. The

Company is wholly committed to complying with all applicable laws, regulations and best

practices. Therefore, the Proponent's assertion of potential liability stemming from lack of

compliance to laws is unfounded and also irrelevant to the focus of the Proposal.

II. CONCLUSION

For the reasons stated above and in the February 19 Letter, the Company continues to

believe that the Proposal may be properly omitted from the Proxy Materials. Accordingly, the

Company respectfully requests the Staff's confirmation that they will not recommend any

enforcement action against the Company if the Proposal is omitted from the Proxy Materials.

Should the Staff disagree with our conclusions regarding the omission of the Proposal, or

should any additional information be desired in support of the Company's position, we would

appreciate an opportunity to confer with the Staff concerning these matters prior to the issuance

of the Staff's Rule 14a-8 response.
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If we can provide additional correspondence to address any questions that the Staff may

have with respect to this no-action request, please do not hesitate to call me at 212-310-8000 or

contact me via email at lyuba.golts~r@weil.com.

Very truly your

(/ J ----
Lyuba Goltser
Partner

Attachments

cc:

Christine Wheatley
The Kroger Co.

Adam Kanter
Domini Social Equity Fund
akanzer@domini.com

6
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From: Adelman, Jessica
Sent: Monday, March 14, 201fi 8:53 AM
To: Heiser, Stacey M
C.~: akanzer{a~domini.com
Subject: Fwd: Call with Jessica Adelman/Christine Wheatley/Dan De La Rosa Re: Domini Response

F1rI

Best, JCA

Beau forwarded message:

From: "Adelman., Jessica"
Date: March 1 I, 2016 at 8:4b:39 AM CST

To. Adair Kamer
5nbj~ect: RE: Call with ,~essics~ Adelman/Christine Whe~tley/Dan De La Rosa Re:
Domini Response

Aram — thanks for the note. We are working to pull it up. We are trying to involve our
merchandising specialist who is on the West Coast, which has added to the complexity. If need be

we will proceed with just you, me and Christine in the interest of time. Please understand #hat if

#ha# is the case, there won't be anyone on the tine who understands the product category so
apologies for that in advance.

Thanks a►ad stay tuned.lCA

From: Adam Kanzer
Sent: Friday, March 11, 2t?16 9:35 AM
To: Adelman, Jessica
Subject: Re: Cafl with Jessica AdelmanJChristine Wheatley/Dan De La Rosa Re: Domini Response

1 can do this time, but just want to be sure you intentionally set this for Apri{ 11. You can't

speak sooner?

Adarn

Adam Kamer ~ akanzer(2domuu.coni ~ 212-217-1027 -
Managang Directflr
Darniru Social Ins estments LLC
DSIL Inl~estrnent Services LLC, Distributor
532 Brfladway, 9th Floor, New York, NY 1{3012-3939
Main: 212-217-1101
Shareholder In#'onnariou Line: 80Q-532-6757

From: Sue Clyburn on behalf of Adelman, Jessica



Sent: Friday, March 11, 2016 8:43 AM

To: Adam Kanzer

Subject: Call with Jessica Adelman/Christine Wheatley/Dan De La Rosa Re: Domini Response

When: Monday, April 11, 2016 10:00 AM-11:00 AM.

Where: 1/877-[OMITTED) -Code: [OMITTED]

Hi Dan,

know this is early for you but it's all I could find.

Thank you,

Sue Clyburn



From: "Adelman, Jessica"

Date: March 3, 2016 at 7:28:43 PM CST

To: Adam Kanzer

Subject: Re: Touching base -hello from Kroger

Adam - can we shoot for Monday or next week?

Best, JCA

On Mar 3, 2016, at 1:05 PM, Adam Kanzer <akanzer@domini.com> wrote:

Jessica —

apologize for the delay. I have been traveling on business and am now in the process

of responding to your no-action request. I should have time to speak tomorrow if you

are free.

Best,

Adam

Adam Kanzer ~ akanzer@domini.com ~ 212-217-1027

Managing Director
Domini Social Investments LLC
DSIL Investment Services LLC, Distributor

532 Broadway, 9th Floor, New York, NY 10012-3939

Main: 212-217-1100ti~

Shareholder information Line: 800-582-67570

From: Adelman, Jessica

Sent: Tuesday, February 23, 2016 12:56 PM

To: Adam Kanzer

Subject: Re: Touching base -hello from Kroger

H i Adam - thanks for your note. I am actually out of the office from last Friday

through Thursday and now on the West Coast.

Could Christine and I connect with you in Friday when our time zones line up better?

If that day works I'll have my assistant work on getting us organized.

Thanks again and look forward to chatting.

Best, JCA

On Feb 22, 2016, at 1:11 PM, Adam Kanzer <akanzer@domini.com> wrote:



Jessica —

Sorry I missed your phone call the other day. Would you be available to

speak on Wednesday?Lam in all-day meetings until then.

Adam

Adam Kanzer ~ akanzer@domini.com ~ 212-217-1027

Managing Director
Domini Social Investments LLC
DSIL Investment Services LLC, Distributor

532 Broadway, 9th Floor, New York, NY 10012-3939

Main: 212-217-1100

Shareholder Information Line: 800-582-6757

From: Adelman, Jessica

Sent: Wednesday, February 17, 2016 4:44 PM

To: Adam Kanzer

Subject: Touching base -hello from Kroger

Hi Adam —hope you are well. Our General Counsel &Corporate

Secretary Christine Wheatley and I wanted to touch base with you in the

near future as we often are in dialogue with our various investor groups.

Please let me know if you might have time tomorrow to speak for a few

minutes. Thanks in advance and I look forward to our conversation.

Jessica C. Adelman

Group Vice President, Corporate Affairs

The Kroger Company
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Domini ̀ ~
SOCIAL INVESTMENTS

Investing for Good S"'

March 4, 2016

Securities and Exchange Commission
Office of the Chief Counsel
Division of Corporation Finance
100 F Street, NE
Washington, DC 20549

Via email to shareholder~roposuls ,sec.Gov

Re: The Kroger Co.
Request to Exclude Shareholder Proposal Submitted by Domini Social Equity Fund

Ladies and Gentlemen:

I am writing on behalf of the Domini Social Equity rund ("the Proponent"), in response to a letter

submitted by counsel for The Kroger Co. ("the Company") dated February 19, 2016, notifying the

Commission of the Company's intention to omit the above-referenced shareholder proposal ("the

Proposal," attached as Exhibit A) from the Company's proxy materials. In its letter ("the No-Action

Request," attached as E~chibit B), the Company argues that the Proposal may properly be excluded from

the Company's materials pursuant to Rule 14a-8(i)(7), (i)(5) and (i)(3).

The Proposal focuses exclusively on a significant policy issue that t►•anscends the Company's day-to-day
business, it does not seek tomicro-manage the Company, is of significant ethical import and raises

potentially significant reputational and legal risks for the Company, and is not impermissibly vague and

indefinite.

For the reasons set forth below, we believe the Proposal must be included in ICroger's 2016 proxy

statement because the Company has not carried its burden of proof pursuant to Rule ] 4a-8(g), and

therefore respectfully request that the Company's request foi~ no-action relief be denied.

Pursuant to Staff Legal Bulletin 14D (November 7, 2008) we at•e filing our response via e-mail in lieu of

paper copies and are providing a copy to Lyuba Goltser, counsel to the Company, via e-mail at

lyuba~oltser~u?~veil.com.

The Proposal

Y
Resolved: Shareholders of Kroger (the "Company") urge the Board of Directors to adopt a policy

to ban the sale of semi-automatic firearms and accessories at all company owned and operated

stores. The policy should be adopted, and reported to shareholders, by December, 2016.
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The Proposal Focuses Exclusively on a Significant Policy Issue that Transcends Kroger's Ordinary

Business Operations

The Proposal addresses the very significant policy issue of mass shootings in America and, in particular,

the unique role that semi-automatic weapons have played in this continuing epidemic. In 2016 alone,

there have been 37 mass shootings. Kroger is among a small group of publicly traded companies that sell

firearms. Its decision to sell semi-automatic firearms and accessories at certain Fred Meyer stores,

weapons that have no utility in hunting or self-defense but have become a common factor in mass

shootings, subjects the Company and its shareholders to significant reputational and legal risks and

presents very significant ethical questions that transcend Kroger's day-to-day business operations and are

therefore appropriate for a shareholder vote?

A detailed study released by the Violence Policy Center, a gun control group, found that "the flood of

militarized weapons exemplifies the firearms industry's strategy of marketing enhanced lethality, or

killing power, to stimulate sales.s3 Semi-automatic weapons have been the weapon of choice for mass-

shooters.'The San Bernardino shooters used a version of the popular AR 15, asemi-automatic version of

a U.S. military assault weapon, which was also used to kill nine people at Umpqua Community College in

Oregon in October, 2015, twelve people at a Colorado movie theater in 2012, and 20 first graders and six

adults in Newtown, Connecticut. 4 According to a study conducted by Mother Jones, between 1982 and

2012, more than half of mass shooters used semi-automatic assault weapons and weapons equipped with

high capacity cartridges.s According to USA Today, as of December 2013, semi or automatic rifles and

handguns were used in nearly 60% of mass shootings 6 According to EveryTown For Gun Safety's

analysis of the 133 mass shootings that took place in the United States between January 2009 and July

2015, the use ofhigh-capacity magazines resulted in an average of 13.3 total people shot, 155% more

than in other incidents, and an average of 7.5 deaths, 47%more than in other incidents.' .

On December 4, 2015, for the first time since 1920, the New York Times ran an editorial on its front page,

"End the Gun Epidemic in America,"8 focused on semi-automatic weapons:

"It is a moral outrage and a national disgrace that civilians can legally pu►•chase weapons designed

1 http://www.gunviolencearchive.ur~/
z Medical Committee for~Human Rights v. SEC, 432 F. 2d. 659, 680-681 (1970), vacated and dismissed as moot, 404

U.S. 402 (1972) ("In so far as the shareholder has contributed an asset of value to the corporate venture, in so far as
he has handed over his goods and property and money for use and increase, he has not only the clear right, but more

to the point, perhaps, he has the stringent duty to exercise control over that asset for which he must keep care, guard,
guide, and in general be held seriously responsible. As much as one may surrender the immediate disposition of
(his) goods, he can never shirk a supervisory and secondary duty (not just a right) to make sure these goods are used
justly, morally and beneficially:')
3 The Militarization of the U.S. Civilian Firearms Market (Violence Policy Center, June 2011), available at
http:/hvww. vpc. orClsludies/militarizatio~i.pdf
4 "Assault Weapon is Common Denominator. in Mass Shootings", CBS News, December 4, 2015; available at
http://www.cbsnews.com/news/san-bernardino-shootin¢-assault-weapon-is-common-dcnom inator-in-mass-
shootines/
5 "More than Half of Mass Shooters Used Assault Weapons and High-Capacity Magazines ", Mother Jones,
February 27, 2013, available at http://www.motheriones.com/politics/2013/02/assault-weapons-high-capacity-
ma~azines-mass-shootings-feinstein; "Weapons and Mass Shootings", Washington Post, September 9, 2014,
available at http://www.wasliinxtoi~post.com/tivp-sry/special/national/weapons-and-mass-shootines/;
6 'Behind the Bloodshed.• The Untold Story ofAmerica's Mass Killings ", USA Today, available at
http://www. gannett-cdn.com/GDConteudmass-kiliines/indes.html#weapons
~ http://evervtownresearch.or~/renorts/mass-shootings-Tnalysis/
$ http://www.nytitnes.com/2U1S/12/OS/opuuo»/end-the-eun-epidemic-in-atnerica.htinl
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specifically to kill people with brutal speed and efficiency. i'hese are weapons of war, barely

modified and deliberately marketed as tools of macho vigilantism and even insurrection. America's

elected leaders offer prayers for gun victims and then, callously and without fear of consequence,

reject the most basic restrictions on weapons of mass killing, as they did on Thursday. ... Certain

kinds of weapons, like the slightly modified combat rifles used in California, and certain kinds of

ammunition, must be outlawed foi• civilian ownership. It is possible to define those guns in a clear

and effective way and, yes, it would require Americans who own those kvids of weapons to give

them up for the good of their fellow citizens."

A mass-shooting by a Fred Meyer consumer could have significant impact on Kroger's reputation. The

generally pejorative connotations associated with the term "arms dealer" should speak for itself. In

addition, legislative or regulatory responses to gun violence could impair future sales or even impose

liability if, for example, a Fred Meyer store failed to perform the appropriate background check before a

sale.

The most significant risk we seek to mitigate with the Proposal, however, is the risk that a Fred Meyer

customer will purchase asemi-automatic weapon and use it in amass-shooting.

"~ oger does not dispute that the Proposal presents a significant policy issue. Rather, Kroger argues that

the Proposal impermissibly touches on matters of ordinary business, due to Kroger's nature as a retailer.

Staff recently clarified the scope of the significant policy exception to 14a-8(i)(7) in Staff Legal Bulletin

14H ("SLB 14H"). The Bulletin was issued in response to Trinity Wall Street v. Wal-Mart Stores, Inc.,

792 F.3d 323 (3d Cir. 2015}. In that case, the Court upheld aStaff no-action letter granting no-action

relief to Wal-Mart, which sought to exclude a proposal to amend the Board's Compensation, Nominating

and Governance Committee charter to address, inter alia, the sale of products that especially endanger

public safety and well-being, with reference to guns equipped with magazines holding more than ten

rounds of ammunition. ("the Trinity Proposal") 9

The Court applied atwo-part test to determine whether the significant policy exception to Rule 14a-

8(i)(7) applied. First, the Court considered whether the proposal presented a significant policy issue, and

determined that it did. Second, the Court considered whether that issue transcended the "niriy-gritty" of

the Company's ordinary business operations, namely its role as a retailer, and determined that it did not

("We are more persuaded by the view that, because the proposal relates to a policy issue that targets the

retailer-consumer interaction, it doesn't raise an issue that transcends in this instance Wal-Mart's ordinary

9 The full "resolved" clause of the Trinity Proposal read as follows: "Stockholders request that the Board amends the

Compensation, Nominating and Governance Committee charter (or add an equivalent provision to another Board

committee charter) as follows:

"27. Providing oversight concerning the formulation and implementation of, and the public reporting of the

formulation and implementation of, policies and standards that determine whether or not the Company

should sell a product that:
1) especially endangers public safety and well-being; 2) has the substantial potential to impair the

reputation of the Company; and/or 3) would reasonably be considered by many offensive to the family

and community values integral to the Company's promotion of its brand."

This oversight and reporting is intended to cover policies and standards that would be applicable to determining

whether or not the company should sell guns equipped with magazines holding more than ten rounds of ammunition

("high capacity magazines"} and to balancing the benefits of selling such guns against the risks that these sales pose

to the public and to the Company's reputation and brand value."
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business operations, as product selection is the foundation of retail management.... The Commission

used the latter term ["transcend"], we believe, to refer to a policy issue that is divorced from how a

company approaches the niriy-gritty of its core business.s10). Judge Shwartz, in a concurring opinion,

flatly rejected the Court's two-part test and its distinction between manufacturers and retailers. In SLB

14H, Staff also rejected the Court's application of the significant policy exception, and endorsed'Judge

Shwartz's reasoning:

"Whereas the majority opinion viewed a proposal's focus as separate and distinct from whether a

proposal transcends a company's ordinary business, the Commission has not made a similar

distinction. Instead, as the concurring judge explained, the Commission has stated that proposals

focusing on a significant policy issue are not excludable under the ordinary business exception

"because the proposals would transcend the day-to-day business matters and raise policy issues

so significant that it would be appropriate for a shareholder vote." Thus, a proposal may

transcend a company's ordinary business operations even if the signiftcant policy issue relates to

the "niriy-gritty of its core business." Therefore, proposals that focus on a significant policy issue

transcend a company's ordinary business operations anal are not excludable under Rule

14a8(i)(7)." (footnotes omitted

'; rinity and the Court were both clear that the proposal submitted to Wal-Mart was not a "stop selling"

proposal. The Domini Proposal is, unequivocally, a "stop selling" proposal and nothing more. It was the

Trinity Proposal's breadth that was its fatal flaw. Judge Shwartz, in her concurring opinion, explained that

she would have denied Wal-Mart's no-action request if the proposal had been a "stop selling" proposal,

rather than a proposal of potentially unlimited scope." The Domini Proposal does not suffer from this

defect.

The Company argues that the Proposal is excludable because Kroger is a retailer and it relates to the sale

of a particular product. However, Judge Shwartz saw no rationale in the 1998 Adopting Release that

would support a distinction between manufacturers and retailers. She wrote that "The Majority's test,

insofar as it practically gives companies carte blanche to exclude any proposal raising social policy issues

that are directly related to core business operations, undermines the principle of fair corporate suffrage

animating Rule 14a-8...."12 Staff also rejected that approach in SLB 14H.

The Company notes that it is "constantly evaluating its product and service offerings and making

informed decisions on how to best meet the demands of its large and heterogeneous customer base around

the country." We agree that these decisions are "inherently complex," but they do not relate to the

Proposal. Nor does the Company's "decision-making process behind the sale of particular products",

which was arguably the subject of the Trinity Proposal ("Trinity's proposal is just a sidestep from ̀ a

shareholder referendum on how [Wal-Mart] selects its inventory."')13 The Proposal is exclusively focused

on a clearly defined product fine that is inextricably bound up with a significant policy issue —mass

shootings —and it does not require any complex analysis or balancing of interests to implement, nor does

10 Trinity Wal! Street v Wal-Mart Stores, 792 F.3d 323, 346 (3d Cu. 2015).
" Id. at 354 ("Trinity's proposal as written is excludable under the ordinary business exclusion because it lacks the

focus needed to trigger the "sign cant social policy" exception.... the full text shows that it is not directed solely to
Wal-Mart's sale of guns."); Id. at 346 ("Our concurring colleague, Judge Shwartz, would allow Wal-Mart to
exclude Trinity's proposal because it doesn't focus on the retailer's sale of guns with high-capacity magazines.")
'Z ld. at 353.
13 Id. at 344 (citing National Association of Manufachuer's amicus curiae brie fl. In addition, decisions to ban the
sale of particular products are not day-to-day ordinary business decisions, they are extraordinary decisions that are
made under special circumstances, such as a vote on a shareholder proposal. The Company's argument, addressed
below, that. five months would not be enough for it to evaluate the requested policy, underscores the point that this is
a novel question, not a feature of the Company's day-to-day decision-making.



it require the Company to disclose anything about its internal decision-making processes. It simply asks

shareholders to weigh in on whether Kroger should stop selling these products.

Currently, the Company sells semi-automatic weapons at a portion of its Fred Meyer stores, located

"primarily in rural communities with large concentrations of hunting and sport-shooting enthusiasts."

(Exhibit C, referencing email from Kroger to Domini dated January 6, 2016) Therefore, the Company's

"heterogenous customer base around the country" is irrelevant, as are the concerns of its rural customer

base for whom these products are available. The Proposal does not seek a feasibility assessment or any

other evaluation of consumer demand, nor would any such evaluation be required to implement it. More

importantly, a "stop selling" proposal, by its very nature, requests that a Company make a decision

despite demand for the product at issue (presumably, if there was no consumer demand for the product, it

would be removed from the shelves as a matter of course). The Proposal simply asks the Company to stop

selling these weapons, based on the inherent risks they present to the Company and society. We suspect

that these products may be quite popular with some Fred Meyer consumers. We are not concerned with

meeting those consumer "needs." In fact, we are asking the Company to reject them.

The Company argues that decisions regarding product selection are "properly within the discretion of the

Company's management." However, when these decisions implicate significant social policies, or have

the potential for broad and irremediable harm to society, they are appropriate for a shareholder vote. Staff
Legal Bulletin 14H,• Medical Committee for Human Rights v. SEC, 432 F. 2d. 659, 680-681 (1970),
vacated and dismissed as moot, 404 U.S. 402 (1972)("We think that there is a clear and compelling
distinction between management's legitimate need for freedom to apply its expertise in matters of day-to-

day business judgment, and management's patently illegitimate claim of power to treat modern

corporations with their vast resources as personal satrapies implementing personal political or moral

predilections. It could scarcely be argued that management is more qualified or more entitled to make

these kinds of decisions than the shareholders who are the true beneficial owners of the corporation; and it
seems equally implausible that an application of the proxy rules which permitted such a result could be

harmonized with the philosophy of corporate democracy which Congress embodied in section 14(a) of the
Securities Exchange Act of 1934.")

It is clear that the subject matter and scope of the Proposal exclusively addresses a significant policy issue
with a clear nexus to the Company. Kroger does not address the sig►ificant.policy question at all. The no-
action letters cited by the company all precede Staff Legal Bulletin 14H.

The Proposal Does Not Micro-Manage the Company

The Company axgues that the Proposal seeks tomicro-manage the Company by imposing a specific time
frame, noting that the May 1998 Release referenced the imposition of specific time-frames for .
implementing "complex policies." The Proposal does not request the adoption of any "complex policies."
It makes a very simple and clear request, and the Company has already quantified the revenues the policy
would implicate.

The Company argues that:

"a commitment to ban the sale of all semi-automatic firearms and accessories that is not based on
a company's individual analysis of what products to sell, and/or that it may not otherwise be
required to make under existing rules and regulations, could ultimately require the Company's
management to make unnecessary or ill-advised business decisions that are not in the Company's
or its shareholders' long-term best interests."
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The Company is simultaneously arguing that the Proposal bears no connection to the Company due to the

insignificant size of the revenues derived from these sales and that it could have a detrimental impact on

the Company if implemented. These are mutually exclusive positions. What is at issue here, however, is

the time-frame, not the merits of the requested policy. The Company is arguing that this might be a bad

idea, not that it won't have enough time to consider and adopt the requested policy.

Thera is no need for the company to make an "individual analysis of what products to sell" or to evaluate

whether this is a decision it "may not otherwise be required to make under existing rules and regulations,"

an analysis that has presumably already been undertaken if the Company is complying with the law.

Further, if the decision not to sell these products is already part of the day-to-day ordinary business of the

Company, as the Company claims, then any requu•ed analysis has already been done.

The Company argues that "the Proposal, if implemented, would place the Company in a position to

itrterpret and adopt the policy in approximately five months ..." First, the Company has already done

much of the work to "interpret" the policy, or it would not be able to estimate revenues derived from these

sales. Second, the board has more than five months to come to its view on this proposal, which was

submitted in January. Presumably, by the time the Company prints its "Statement in Opposition", the

Board has reviewed and come to a conclusion. Most importantly, however, it should not take five months

to decide whether to prohibit these sales, and the Proposal does not define atime-frame to implement the

new policy and actually take the products off the shelves.

In the first two months of 2016, there have already been 37 mass shootings in America. One can only

shudder to think how many more may occur between the Company's annual meeting and the Proposal's

requested deadline of December 2016. This is an urgent issue and it requires a rapid response.

The Proposal is Relevant to Kroger's Business

The Company argues the►•e is an insufficient nexus to the Company because Kroger is a retailer. However,
as discussed above, this distinction was rejected by Judge Shwartz in Trinity Wall Street v. Wal-Mart, and

her reasoning was adopted by Staff in SLB 14H ("Thus, a proposal may transcend a company's ordinary

business operations even if the significant policy issue relates to the ̀ nifty-gritty of its core business."'

(quoting from the Majority's discussion of the treatment of proposals relating to product selection

submitted to retailers)). The no-action letters cited by the Company on this point all precede SLB 14H.

The Company then argues that there is a lack of nexus to the Company due to the small portion of

revenues derived from these sales. The Company correctly notes that the application of Rule 14a-8(i)(S)

does not turn solely on a calculation of revenues, which are admittedly small for semi-automatic weapon

sales. The issues raised by the Proposal ai•e not "merely significant in the abstract." There is nothing

abstract about the risk that an assault rifle purchased at a Fred Meyer store will be used in a mass

shooting. The potential impact to both society and the Company would be incalculable, fa►• in excess of
the tiny portion of revenues these sales represent. The ethical and reputational issues presented are

significant and establish a sufficient nexus to the Company's business.

In addition:

• Kroger is one of only a handful of publicly traded companies based in the United States that sells

firearms of anv kind. Firearms sales are not common for supermarket chains, and are not common

for publicly traded companies. Kroger's identification with gun sales, therefore, is
disproportionate to the small portion of revenues it derives from these sales. For example, in July

2015, the New York Daily News reported that the New York City Public Advocate is pursuing a
resolution to the New York City Employee Retirement System to divest from gun sellers,
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including Wal-Mart, Dick's Sporting Goods, Big 5 Sporting Goods, Cabela's and Kroger.14 The
Company's small percentage of revenues from gun sales have earned it placement on a very short
list of companies.
Kroger's Fred Meyer subsidiary doesn't simply place semi-automatic weapons on the shelf. Tt

must also ensure compliance with all local, state and federal background check and firearms sales

laws, with gun counters staffed by individually-trained associates. (Exhibit C: Email
correspondence between Kroger and Domini, referencing email from Cindy Holmes dated
January 6, 2016) This compliance function further entangles the Company with the individual
consumer and raises the risk that this function wi11 be heavily scrutinized in the event a Fred
Meyer consumer is involved in a mass shooting. It is not inconceivable that Kroger coutd face
future potential liability if it were determined that.the required background check was not
performed.
Kroger has further injected itself into the broader public debate about guns by publicly refusing to

adopt a "no open-carry" policy for its stores in response to pressure from Moms Demand Action,
a gun control advocacy group.15 Kroger's CFO addressed the issue during a March 2015
appearance on CNBC's Squawk Box.ib

The Proposal is Not Vague or Indefinite

The Company argues that the Proposal is "inherently vague and indefinite such that neither the Company
nor the stockholders voting on the Proposal would be able to determine with reasonable certainty exactly
the nature and scope of the Proposal." This is an astounding assertion for a proposal of this nature.

The Company has cited the correct standard, but has misapplied it. The question presented by 14a-8(i)(3)
is whether "any action ultimately taken by the company upon implementation could be significantly
different from the actions envisioned by shareholders on voting" and whether the Company or.
shareholders would know "with any certainty" what they were voting for or against.

First, it is important to come back to the Proposal itself, which is contained in its "resolved" clause, as
follows:

Shareholders of Kroger (the "Company') urge the Board of Directors to adept a policy to ban the
sale ofsemi-automatic firearms and accessories at all company owned and operated stores. The
policy should be adopted, and reported to shareholders, by December, 2016.

'`'"E,YCI,USIVE.• Letitia.Ia~neswants togetNYC'slcagestpensiortfund todlvestfrom gtaa-sellingstoreslike Walmarl, Cabela's", New Yo~c
DailyNews(728/15~ava9lableathttp://www.nydailynews.com/new-york/letitia fames-nyc-pension-fund-divest-gun-
shops-article-12306033
15 "Is Gun Battle a No-Win for Kroger?", Cincinnati Enquirer, 8/30/14, available at
http://www.cincinnati.com/story/money/2014/08/29/kro eg r-dod~~ antigun-crossfire/14799891/; ̀ Moms group
asks Kroger to curb guns in its stores", Fortune, 8/18/14, available at http://fortune.com/2014/08/18/moms-eroup_
asks-kroger-to-ban-suns-in-its-stores/; "Kroger in cross hairs as U.S. gun frght spills into its aisles", Reuters,
8/19/14, available at htt~//www.reuters.com/article/us-la~o~er-duns-idUSKBNOGK03220140820; "Gun Control
Group Moms Demand Action Asking Kroger to Ban Guns in Stores ", The Daily Beast, 8/18/14, available
at http://www.thedailybeast.com/articles/2014/08/18/eun-control-gip-moms-demand-action-askin_..~
kroger-to-ban-gun-in-store s.html
16 "Kroger CFO: We Reject Mom's Demand Action's Push to Disarm Our Customers ", Breitbart.com, 3/25/] 5,
available at http:/hv~~r.breitbart.com/bie-~overiunend2015/03/25/kroeer-cfo-we=reject-moms-demand-actions-
~usli-to-disarm-our-customers/



The Company does not claim that the term "semi-automatic firearms" is vague or indefinite. In response

to an inquiry from Domini, asking whether the company sells "semi-automatic weapons", Kroger's head

of Investor Relations replied: "Yes, Fred Meyer stores sell semi-automatic rifles and handguns." (Exhibit

C, referencing email from Kroger to Domini dated 1/12/16)

In its no-action request, the Company has been able to identify the percentage of revenues implicated by

the Proposal:

"the Company estimates that the inventory of semi-automatic firearms and accessories (including

all ammunition) accounted for approximately 0.01% of the Company's total assets, and that semi-

automatic firearms and accessories sales (including all ammunition) accounted for less than

0.07% of the Company's net earnings and less than 0.0007% of the Company's gross sales."

This is an extremely precise calculation for a request that is so inherently vague and indefinite that neither

the Company nor its shareholders would be able to determine what they are being asked to do. In fact, the

Proposal is crystal clear, as evidenced by these calculations. The Company knows exactly what is being

requested.

The Company argues that the word "accessories" is also unclear, as it could include "holsters,

ammunition cases and holders" as well as "products which could be used in activities unrelated to

firearms, such as hearing protection aides, protective eyeglasses", etc. Is it reasonable to assume that

shareholders will interpret the term "accessories" to cover items that are used in activities "unrelated to

firearms"? Further, the Proposal addresses "semi-automatic firearms and accessories", not all "firearms

accessories." In other words, the resolved clause clearly covers the sub-category of accessories that are

sold for use with "semi-automatic" firearms. These would include high-capacity magazine cartridges and

ammunition, specialized scopes and grips, etc. If there was any confusion about the absolute scope of this

portion of the request, it would be unlikely to materially alter any investor's decision in casting a vote.

As noted above, the Company was able to produce a very precise calculation of the firearms and

accessories referenced in the Proposal, belying its argument that it cannot understand the scope of the

request. The standard is whether "any action ultimately taken by the company upon implementation could

be significantly different from the actions envisioned by shareholders on voting" and whether the

Company or shareholders would know "with any certainty" what they were voting for or against

(emphasis addea~. Any confusion over whether to include cleaning fluid in the definition of accessory

would not "significantly" alter the outcome of the vote or prevent shareholders from deciding "with any

certainty" what they were supporting. Shareholders will clearly understand they are supporting or

opposing a ban on semi-automatic firearms and their accessories. We do not believe that it is reasonable

to suggest that any possible confusion over the scope of "semi-automatic f rearms accessories" would

materially alter any investor's vote."

The information contained in the Proposal's ̀ whereas' clauses simply clarifies the relevance of the issue

for the Company, in support of the request for a ban on these sales. The Company has taken several terms

out of context to suggest the Proposal is simultaneously broad and narrow, citing "firearms", "guns",

"high capacity ammunition magazines" and "assault weapons." When read in context, however, these

terms are all quite clear and commonly understood. Any investor facing any confusion about what is

being asked can simply read the "resolved" clause.

"The Company is suggesting that an investor that supports a ban on semi-automatic weapons might not know what
to do because they could not resolve whether the request for "accessories" also includes cleaning fluids.



The title of the Proposal, which references "assault weapons" is provided for clarity and ease of reference.

It is not a formal part of the Proposal and any terms contained within it cannot render the Proposal

"inherently vague and indefinite." The term "assault weapon'; is defined in the fourth whereas clause as a

class of semi-automatic weapons, the subject of the Proposal. We fail to. see how this could cause any

confiision, but would agree to remove it if Staff believes it would be materially confusing to shareholders.

The prior no-action letter cited by the Company permitted the exclusion of a proposal relating to

"extraordinary transactions that could enhance stockholder value" at Bank of America. Bank ofAmerica

Corp. (Mar. 12, 2013) The distinction between that proposal and the Domini Proposal is stark. The Bank

of America proposal referred to a category of transactions that could be extremely vast, without any

broadly accepted definition. Further, even if it were possible to clearly define what is meant by
"extraordinary transactions" there is an additionally vague modifier: "that could enhance stockholder

value." (emphasis addec~ One can imagine many potential transactions that could fall into this category,

presenting substantial confusion to shareholders and the company. The Domini Proposal, by contrast,

relates to a very clearly defined product category, and requests a very specific action.

Conclusion

It is clear that the subject matter and scope of the Proposal exclusively addresses a significant policy issue

with a clear nexus to the Company. Kroger does not dispute that there is a clear linkage between semi-

automatic weapons and mass shootings, nor do they claim that the Proposal fails to sufficiently focus on a

significant policy issue. The fact that the actions sought under the proposal also touch upon ordinary

business practices such as finance, product selection, product development, etc., i.e., the "nifty-gritty" of

the business, is not a valid basis for exclusion. SLB 14H.

The Company's additional arguments — revenues from these sales are too small, the time-frame for
implementing the Proposal is too short, and the Proposal is vague and indefinite —are also misplaced. The

Proposal is quite simple. It asks the Company to ban the sale of certain clearly identified products that are

intimately entwined with a very significant policy issue.

***

For all of the reasons stated above, we respectfully request that Staff of the Commission deny the
Company's request to provide no-action relief, and direct the Company to include the Proposal in its
proxy statement. I can be reached at (212) Z 17-1027 or at akanzer e,domini.com if you require any further

assistance in this matter.

Sincer y, .

am Kanzer, ~sq.
ice President, Domini Social Equity Fund

Managing Director, Domini Social Investments LLC

Encl:

Exhibit A: The Proposal (attached)
Exhibit B: Kroger's no-action request (attached) ..
Exhibit C: Email correspondence between Kroger and Domini
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January 12, 2016

Ms. Christine Wheatley
Group Vice President, Secretary and General Co~mse(

The Kroger Co.
1014 Vine Street
Cincinnati, Ohio 45202-1 1 00

Via United Parcel Service

RE: Shareholder Proposal Submission

Dear Ms. Wheatley:

I am writing on behalf of the Domini Social Equity Fund, along-term shareholder in the Kroger

Company (the "Company").

We are writing today to submit the attached shareholder proposal asking Kroger to adopt a policy to ban

the sale ofsemi-automatic weapons and accessories at all of its owned and operated stores.

The attached proposal is submitted for inclusion in the next proxy statement in accordance with Rule 14a-

8 of the General Rules and Regulations of the Securities Act of 1934. We have held more than $2,000

worth of Kroger shares for greater than one year, and will maintain ownership of the required number of

shares through the date of the next stockholders' annual meeting. A letter verifying our ownership of

Kroger shares fiom our portfolio's custodian is forthcoming under separate cover. A representative of the

Fund will attend the stockholders' meeting to move the resolution as required by SEC Rules.

We may be joined by other investors in submitting this proposal. If so, please consider Domini to be the

lead sponsor• and copy me on all correspondence. We strongly believe the attached proposal is in the best

interests of our company and its shareholders, and welcome the opportunity to discuss the issues raised by

the proposal with you at your earliest convenience. Y can be reached at (212) 217-1027, or at

aka~~zer~Q C1~0111Z171. CO771.

SI17CCi' y,

am Kanzer
ice President, Domini Social Equity Fund

Managing Director, Domini Social Investments LLC s
vv

ce: Kate Ward, Investor Relations, at kath~vn.irardr/n•o er. com s

d
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c
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O

532 Broadway,9ih Floor ~ NewYork, NY 10012-3939 ~Te1:212-217-I 100 ~ Fax:212-217-I 101 0

www.domini.com ~ info@domini.com ~ Investor Services: I-800-582-6757 ~ DSIL Investment Services LLC, Distributor =



Ban Assault Weapon Sales at Fred Meyer Stores

Resolved: Shareholders of Kroger (the "Company") urge the Board of Directors to adopt a policy to ban

the sale ofsemi-automatic firearms and accessories at all company owned and operated stores. The policy

should be adopted, and reported to shareholders, by December, 2016.

Whereas:

Kroger owns Fred Meyer stores, which serve customers in Alaska, Idaho, Oregon and Washington State.

Approximately one-third of Fred Meyer locations sell firearms, including semi-automatic rifles and

handguns.

In 2015, more than 12,000 people were killed by guns in the United States, according to the Gun Violence

Archive, including suicides.

According to the Violence Policy Center, since 1980, there have been at least 50 mass shootings in the

United States where the shooter used high-capacity ammunition magazines. According to Mother Jones

magazine, between 1982 and 2012 more than half of mass shooters used semi-automatic assault weapons

:end weapons equipped with high capacity carh•idges. ("More Tha» Half of Mass Shooters Used Assault

Weapo»s and High-Capacity Magazines," February 27, 2013)

Assault weapons are civilian versions of military weapons. They are a class of semi-automatic firearms

that require a single pull of the trigger for each shot fired, with the next round, typically stored in an

ammunition clip, loaded automatically. Because someone using an assault weapon can fire many more

shots before needing to reload, the shooter can kill a lot of people in a short time.

Fred Meyer gun counters are staffed by trained associates and the company seeks to comply with all local,

state and federal background check and firearms sales laws. However, according to the New York Times,

"The vast majority of guns used in 15 recent mass shootings, including at least two of the guns used in the

San Berna►•dino attack, were bought legally and with a federal background check. At least eight gunmen
had criminal histories or documented mental health problems that did not prevent them from obtaining

their weapons." Eight of these shootings involved semi-automatic weapons. ("Ho~~ They Got Their

Gz~~~s", December 3, 2015)

Eighty-two percent of weapons involved in mass shootings over the last three decades have been

bought legally, according to a database compiled by Mother• Jones magazine. ("Mvre Than 80 Perce»~

of Gzms Used in Mass Shootings Obtai~aed Legally", NBC News, December 5, 2015)

Kroger has been a public target of "Moms Demand Action," a gun control group, for its policy permitting

customers to openly carry firearms where legally permitted. The organization points to more sensible

policies at Costco, Target, Giant, Whole Foods and Sprouts Farmers Market.

Semi-automatic firearm sales may represent a tiny fraction of Kroger's annual sales, but can represent a

very significant reputational risk to the brand if a Fred Meyer store is connected to a mass shooting.



February 19, 2016

VIA E-MAIL (shareholderproposals(a~sec.gov)
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, DC 20549

Weil, Gotshal & Manges LLP

767 Fifth Avenue
New York, NY 10153-0119

+1 212 310 8000 tel
+1 212 310 8007 fax

Lyuba Goltser
lyu ba.goltser@weil.com

Re: The Kroger Co. — 2016 Annual Meeting Omission of Shareholder Proposal of

Domini Social Equity Fund Pursuant to Securities Exchange Act of 1934 —

Rule 14a-8

Ladies and Gentlemen:

This letter is submitted on behalf of our client, The Kroger Co. (the "Company"),

pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, as amended (the "Exchange

Act"). The Company has received the shareholder proposal attached as Exhibit A (the

"Proposal") submitted on behalf of Domini Social Equity Fund (the "Proponent") by Domini

Social Investments LLC for inclusion in the Company's form of proxy statement and other proxy

materials (together, the "Proxy Materials") for its 2016 annual meeting of shareholders. In

reliance on Rule 14a-8 under the Exchange Act, the Company intends to omit the Proposal from

the Proxy Materials, alternatively, pursuant to:

Rule 14a-8(i)(7) (ordinary business operations);

Rule 14a-8(i)(5) (relevance); or

Rule 14a-8(i)(3) (impermissibly vague).

We respectfully request the concurrence of the Staff of the Division of Corporation

Finance (the "Staff') of the Securities and Exchange Commission (the "Commission") that no

enforcement action will be recommended if the Company omits the. Proposal from the Proxy

Materials. Pursuant to Rule 14a-8(j), this letter is being filed with the Commission no later than

eighty (80) calendar days before the Company intends to file the Proxy Materials in definitive

form with the Commission. The Company intends to file and make available to shareholders its

Proxy Materials on or about May 11, 2016. The Company's Annual Meeting of Shareholders is

scheduled to be held on June 23, 2016. The Company intends to file definitive copies of the
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Proxy Materials with the Commission at the same tune the Proxy Materials are first made

available to shareholders.

Pursuant to Section C of Staff Legal Bulletin No. 14D (November 7, 2008) ("SLB 14D"),

the Company has submitted this letter, the related relevant correspondence between the

Company and the Proponent, and the related exhibits to the Staff via email to

shareholderproposals(a~sec.gov. Also, in accordance with Rule 14a-8(j), a copy of this letter and

related exhibits is being simultaneously provided by email on this date to the Proponent

informing it of the Company's intention to exclude the Proposal from the Proxy Materials.

The Company agrees to promptly forward to the Proponent any Staff response to the

Company's no-action request that the Staff transmits to the Company by mail, email and/or

facsimile. Rule 14a-8(k) and SLB 14D provide that a shareholder proponent is required to send

to the company a copy of any correspondence which the proponent elects to submit to the

Commission or the Staff. Accordingly, the Company hereby informs the Proponent that the

undersigned on behalf of the Company is entitled to receive from the Proponent a concurrent

copy of any additional correspondence submitted to the Commission or the Staff relating to the

Proposal.

I. The Proposal

The Company received the Proposal, accompanied by a cover letter from Domini Social

Investments, LLC, writing on behalf of the Proponent, via email on January 12, 2016 and via

United Postal Service on January 13, 2016.

The Proposal states:

Resolved: Shareholders of Kroger (the "Company") urge the Board of Directors

to adopt a policy to ban the sale of semi-automatic firearms and accessories at all

company owned and operated stores. The policy should be adopted, and reported

to shareholders, by December, 2016.

The cover letter and the Proposal, along with the supporting statement consisting of eight

clauses under the "Whereas" header, are attached to this letter as Exhibit A.

Other relevant correspondence between the Proponent and the Company are attached to

this letter as Exhibit B.

II. Basis for Exclusion

a. The Proposal May be Excluded Under Rule 14a-8(i)(7) Because the Proposal

Is Related to the Company's Ordinary Business Operations.

Rule 14a-8(i)(7) permits the omission of a shareholder proposal dealing with matters

relating to a company's "ordinary business operations." According to the Commission's release

2
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accompanying the 1998 amendments to Rule 14a-8, the underlying policy of the ordinary

business exclusion is "to confine the resolution of ordinary business problems to management

and the board of directors, since it is impracticable for shareholders to decide how to solve such

problems at an annual shareholders meeting." Release No. 34-40018 (May 21, 1998) (the "Mav

1998 Release").

In the May 1998 Release, the Commission explained that there were two considerations

underlying the general policy for the ordinary business exclusion. The first consideration relates

to the subject matter of the proposal. The Commission stated that, "[c]ertain tasks are so

fundamental to management's ability to run a company on a day-to-day basis that they could not,

as a practical matter, be subject to direct shareholder oversight." Id. The second consideration

relates to the "degree to which the proposal seeks to ̀ micro-manage' the company by probing

too deeply into matters of a complex nature upon which shareholders, as a group, would not be

in a position to make an informed judgment." Id. Both considerations are rooted in a

fundamental "corporate law concept providing management with flexibility in directing certain

core matters involving the company's business and operations." Id. (citing Release No. 12999

(Nov. 22, 1976)). In Staff Legal Bulletin No. 14E (Oct. 27, 2009) ("SLB 14E"), the Staff noted

that there is a significant policy exception to the use of the ordinary business exclusion, such that

shareholder proposals in which the "underlying subject matter transcends the day-to-day

business matters of the company and raises policy issues so significant...would be appropriate

for a shareholder vote...as long as a sufficient nexus exists between the nature of the proposal

and the company." (emphasis added)

In the recently issued Staff Legal Bulletin No. 14H (Oct. 22, 2015) ("SLB 14H"), the

Staff provided further guidance on the scope and application of Rule 14a-8(i)(7), in light

of Trinity Wall Street v. Wal-Mart Stores, Inc. (792 F.3d 323 (3d Cir. 2015)). In Trinity v. Wal-

Mart, the U.S. Court of Appeals for the Third Circuit addressed the application of Rules 14a-

8(i)(7) and 14a-8(i)(3). The Third Circuit reversed a decision by the U.S. District Court for the

District of Delaware, which previously ruled that the Trinity proposal could not be excluded by

Wal-Mart. A three judge panel of the Third Circuit unanimously ruled that Trinity's proposal

was excludable under Rule 14a-8(i)(7). The case arose from the no-action relief granted to Wal-

Mart by the Staff on March 20, 2014, whereby the Staff concurred that Wal-Mart could exclude

the proposal under Rule 14a-8(i)(7) on the grounds that the proposal related to Wal-Mart's

ordinary business operations.

In SLB 14H, the Staff agreed with the Third Circuit's conclusion that the Trinity proposal

was excludable; however, they disagreed with the Third Circuit majority opinion's use of a new

analytical approach and agreed with the concurring opinion's analysis of Rule 14a-8(i)(7). In

SLB 14H, the Staff reaffirmed that they "intend[ed] to continue to apply Rule 14a-8(i)(7) as

articulated by the Commission and consistent with the [StaffJ's prior application of the

exclusion, as endorsed by the concurring judge, when considering no-action requests that raise

Rule 14a-8(i)(7) as a basis for exclusion." The Company believes that the established precedents

set forth below support the conclusion that the Proposal relates to ordinary business matters, and

therefore is excludable under Rule 14a-8(i)(7).
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The Proposal Relates to Tasks That Are Fundamental to Management's

Ability to Run the Company on a Day-to-Day Basis and Are Not Suitable

For Shareholder Oversight, Namely Sale of a Particular Product

The Company operates retail food and drug stores, multi-department stores, jewelry

stores, and convenience stores throughout the United States, and sells hundreds of thousands of

products. The decision of what products and services to offer for sale is a central part of the

Company's business and, as such, undoubtedly a matter relating to a retailer's ordinary business

operations. The Company is constantly evaluating its product and service offerings and making

informed decisions on how to best meet the demands of its large and heterogeneous customer

base around the country. Because of the inherent complexity of the merchandising decisions

associated with Company's retail management across all of its brands and services, and the

sophistication required to analyze and act effectively with respect to such activities, the decision

that the Proposal seeks to influence are properly within the discretion of the Company's

~r~anagement and should not be the subject of direct shareholder oversight.

The Staff has consistently taken the position that the sale or distribution of a particular

product or product line, even if such product or product line is controversial, involves the

ordinary business operations of a company and are excludable pursuant to Rule 14a-8(i)(7). For

instance, in Wal-Mart Stores, Inc. (Mar. 9, 2001), the shareholder proposal requested that the

retailer adopt a policy to ban "the sell [sic] of handguns and their accompanying ammunition, in

any way (e.g. by special order)." We note that the resolution proposed in the Wal-Mart (2001)

proposal is very similar to the Company's Proposal; both proposals focus on a policy banning the

sale of firearms. The Staff permitted Wal-Mart to exclude the shareholder proposal pursuant to

"Rule 14a-8(i)(7), as relating to Wal-Mart's ordinary business operations (i.e., the sale of a

particular product)."

We note that the Staff also permitted exclusion of Trinity's proposal to Wal-Mart Stores,

Inc. (Mar. 20, 2014), which led to the Trinity v. Wal-Mart case described above. Trinity's

proposal to Wal-Mart (2014) requested that Wal-Mart's board amend a committee charter to

provide for oversight concerning the formulation and implementation of policies and standards

that determine whether Wal-Mart should sell certain products, namely guns equipped with high-

capacity magazines. As noted in SLB 14H, the analysis of Rule 14a-8(i)(7) "should focus on the

underlying subject matter of a proposal's request for board or committee review regardless of

how the proposal is framed." The underlying subject matter of Trinity's 2014 proposal focused

on the decision-making process behind the sale of particular products by Wal-Mart, and therefore

the Staff found the proposal excludable under Rule 14a-8(i)(7) as relating to the products and

services offered for sale by a company.

Similarly, on proposals that raised issues relating to animal welfare and focused on the

sale of particular products, the Staff permitted both The Home Depot, Inc. (Jan. 24, 2008) and

Lowe's Companies, Inc. (Feb. 1, 2008) to exclude proposals pursuant to Rule 14a-8(i)(7), which

had requested that each retailer end its sale of glue traps. See also Dillard's, Inc. (Feb. 27, 2012)
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(concurring in the exclusion of a proposal pursuant to Rule 14a-8(i)(7) when the proposal
requested that the company eliminate the sale of fur from raccoon dogs).

The Staff has also taken a consistent stance on the sale of tobacco products by a retailer,
allowing exclusion of proposals which focused on the ban the sale of tobacco and tobacco-
related products because such proposals related the company's ordinary business operations. In
Albertson's, Inc. (Mar. 23, 2001) and Wal-Mart Stores, Inc. (Mar. 20, 2001), the Staff permitted
the retailers to exclude similar proposals requesting that each retailer discontinue the sale of
tobacco-products. See also Walgreen Co. (Sept. 29, 1997) (concurring in the exclusion of a
proposal pursuant to Rule 14a-8(i)(7) when the proposal requested the company to stop the sale
of tobacco in its stores); and Marriott International, Inc. (Feb. 13, 2004) (concurring in the
exclusion of a proposal pursuant to Rule 14a-8(i)(7) when the proposal requested that the
company adopt a policy to ban the sale of sexually explicit material in its hotel rooms and gift
shops).

The Proposal relates to ordinary business matters of the Company, namely the decision to
sell particular products. These matters are fundamental to management's ability to run the
Company on a day-to-day basis and are not suitable for shareholder oversight; thus, the Proposal
is excludable under Rule 14a-8(i)(7).

ii. Even if the Proposal Touches Upon a Significant Policy Issue, No
Sufficient Nexus Exists Between the Nature of the Proposal and the
Company's Business

In SLB 14H, the Staff reaffirmed their views on Rule 14a-8(i)(7) following the Third
Circuit's decision in Trinity Wall Street. v. Wal-Mart Stores, Inc., and stated that proposals
which focus on a significant policy issue transcend a company's ordinary business operations
and therefore, are not excludable under Rule 14a-8(i)(7). Assuming for discussion purposes only
that the Proposal raises a significant policy issue, the Proposal would still be excludable pursuant
to Rule 14a-8(i)(7). SLB 14H noted that determining "whether the significant policy exception
applies depends, in part, on the connection between the significant policy issue and the
company's business operations." SLB 14H also referenced to SLB 14E, that "a proposal
generally will not be excludable ̀ as long as a sufficient nexus exists between the nature of the
proposal and the company"'.

In applying the analysis of whether a sufficient nexus exists between the nature of the
proposal and the Company, the Company believes that the Staff has at least implicitly recognized
a distinction between manufacturers of products versus retailers of products. In the example of
Wal-Mart Stores, Inc. (Mar. 9, 2001) cited above, the Staff pernutted Wal-Mart to exclude a
proposal that requested the retailer to stop selling guns and ammunition. However, just four days
prior to that Wal-Mart decision, the Staff declined to concur in the exclusion of a shareholder
proposal to Sturm, Ruger & Co. (Mar. 5, 2001), which sought to have the gun manufacturer's
board prepare a report on the company's policies and procedures aimed at stemming the
incidence of gun violence in the United States.
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A similar distinction has been drawn in connection with no-action requests relating to

tobacco manufacturers versus tobacco retailers. In Phillip Morris Cos. Inc. (Feb. 22, 1990), the

manufacturer received a proposal requesting that it create a special committee to report on its

tobacco advertisements on minors. The Staff declined to concur in the exclusion of that proposal

due to the "growing significance of social and public policy issues attendant to operations

involving the manufacture and distribution of tobacco related products." In another example

involving a tobacco manufacturer, the Staff declined to concur in the exclusion of a shareholder

proposal to R.J. Reynolds Tobacco Holdings, Inc. (Mar. 7, 2002), which requested that additional

health disclosures be made to customers on the packaging of tobacco products. In contrast,

similar proposals submitted to retailers of tobacco products have been deemed by the Staff to be

excludable pursuant to Rule 14a-8(i)(7). For example, in Rite Aid Corp. (Mar. 24, 2015), a

proposal requested that a board committee provide additional oversight in the policies and

standards determining whether the company should sell certain products (particularly cigarettes).

The Staff concurred in the exclusion of the proposal because it related to the ordinary business

operations of the company. See also the following letters cited above related to tobacco

retailers: Albertson 's, Inc. (Mar. 23, 2001); Wal-Mart Stores, Inc. (Mar. 20, 2001); and Walgreen

Co. (Sept. 29, 1997).

As further described below in Section (b) of this letter, firearm-related products make up

a tiny portion of the Company's product and service offerings, and, likewise, firearm-related

sales constitute an insignificant portion of the Company's overall business. The Company is not

involved in the manufacture or production of semi-automatic firearms and accessories and,

therefore, consistent with the foregoing precedent, the Proposal is excludable under Rule 14a-

8(i)(7) because it relates to the Company's ordinary business operations and no sufficient nexus

exists between the nature of the Proposal and the Company.

iii. The Proposal Seeks to Micro-Manage the Company By Imposing a Specific

Time-Frame

Further, the May 1998 Release stated that the second consideration in whether the

ordinary business exclusion is implicated (i.e., whether the proposal seeks to "micro-manage"

the company) "may come into play in a number of circumstances, such as where the

proposal...seeks to impose specific time-frames or methods for implementing complex policies."

However, "timing questions, for instance, could involve significant policy where large

differences are at stake, and proposals may seek a reasonable level of detail without running

afoul of these considerations."

The Proposal states that the "policy to ban the sale of semi-automatic firearms and

accessories at all company owned and operated stores...should be adopted, and reported to

shareholders, by December, 2016." A commitment to ban the sale of all semi-automatic firearms

and accessories that is not based on a company's individual analysis of what products to sell,

and/or that it may not otherwise be required to make under existing rules and regulations, could

ultimately require the Company's management to make unnecessary or ill-advised business

decisions that are not in the Company's or its shareholders' long-term best interests. The

6
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Proposal, if implemented, would place the Company in a position to interpret and adopt the

policy in approximately five months to meet the December 1, 2016 deadline imposed by the

Proposal. Ultimately, adopting the Proposal would also limit the Company's ability to make

day-to-day business decisions which are fundamental to operating its business effectively and

efficiently. See The Chubb Corp. (Feb. 26, 2007) (permitting exclusion under Rule 14a-8(i)(7)

when the proposal asked the company to provide a report related to climate change within six

months of the company's annual meeting).

Accordingly, the Proposal is excludable pursuant to Rule 14a-8(i)(7) because it seeks to

micro-manage the Company by probing too deeply into matters which shareholders as a group

are not in position to make an informed judgement, namely the decision-making and timing

processes behind the sale of a particular product.

b. The Proposal May be Excluded Under Rule 14a-8(i)(5) Because It Relates to

Operations that Account for Less than 5% of the Company's Assets,

Earnings and Sales, and Is Not Otherwise Significantly Related to the

Company's Business.

Rule 14a-8(i)(5) provides that a shareholder proposal is excludable if "[i]f it relates to

operations which account for less than 5 percent of the company's total assets at the end of its

most recent fiscal year, and for less than 5 percent of its net earnings and gross sales for its most

recent fiscal year, and is not otherwise significantly related to the company's business."

The Company is one of the nation's largest retailers and operates, either directly or

through one of its subsidiaries, approximately 2,774 supermarkets and multi-department stores in

35 states and the District of Columbia. The Company sells hundreds of thousands of products in

its stores, of which semi-automatic firearms and their accessories constitute a tiny percentage.

Semi-automatic firearms and accessories are sold only in the Company's Fred Meyer stores,

which, as the Proposal even acknowledges, operates in just four states. At the end of the

Company's fiscal year ended January 30, 2016, the Company estimates that the inventory of

semi-automatic firearms and accessories (including all ammunition) accounted for approximately

0.01% of the Company's total assets, and that semi-automatic firearms and accessories sales

(including all ammunition) accounted for less than 0.07% of the Company's net earnings and

less than 0.007% of the Company's gross sales. Thus, it is clear that semi-automatic firearm-

related sales constitute an insignificant portion of the Company's overall business.

The Company notes that even though its sale of semi-automatic firearms and accessories

does not meet the 5 percent thresholds set forth in Rule 14a-8(i)(5), the Company may not be

able to rely on (i)(5) for exclusion if the Proposal was "otherwise significantly related to the

company's business." In the Proposed Amendments to Rule 14a-8 under the Securities

Exchange Act of 1934 Related to Proposals by Security Holders, Rel. No. 34-19135 (Oct. 14,

1982), the Commission stated that it "does not believe that [(i)](5) should be hinged solely on the

economic relativity of a proposal, since, there are many instances in which the matter involved in

a proposal is significant to an issuer's business, even though such significance is not apparent

7
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from an economic viewpoint," and that, "[h]istorically, the Commission staff has taken the

position that certain proposals, while relating to only a small portion of the issuer's operations,

raise policy issues of significance to the issuer's business." Nevertheless, a shareholder proposal

is still excludable if it raises policy issues that are merely "significant in the abstract but have]

no meaningful relationship to the business" of the company in question. See Lovenheim v.

Iroquois Brands, Ltd., 618 F. Supp. 554, 561 n.16 (D.D.C. 1985).

The Staff has consistently held that even though a proposal may touch on a social issue,

the issue is not necessarily of concern to a company's shareholders due to the minimal impact

such issues have in relation to the company's business. For example, in Kmart Corp. (Mar. 11,

1994), a shareholder 'submitted a proposal requesting that the company's board of directors

"initiate a review of Kmart's sale of firearms." Kmart stated in its letter to the Staff requesting

no-action relief that fireanns accounted for "substantially less than 5% of the Company's total

assets, net earnings and gross sales." Kmart also stated that it was one of the world's largest

retailers based on sales volume and that "[w]ith a product mix that is extremely diversified, the

limited scope of the Company's sale of firearms are simply not significantly related to the

Company's business." The Staff concurred with Kmart's argument and stated that, "the proposal

relates to less than five percent of the Company's assets, revenues and earnings and is not

otherwise significantly related to the Company's business." Similarly, in American Stores

Company (Mar. 25, 1994), the Staff concurred with the company's argument to exclude the

proposal pursuant to (i)(5). American Stores received a shareholder proposal to ban the sale of

tobacco products in all of its stores. American Stores argued that it estimated that "the sale of

tobacco products accounted for less than 4% of its net earnings and 2% of its gross sales for its

most recent fiscal year," and that the "[i]nventory of tobacco products represented less than 1

of the Company's total assets." American Stores also noted that it was "one of the nation's

leading food and drug retailers, selling thousands of different products," and that "[t]obacco

products are one among hundreds of categories of products sold, and are not, within the meaning

of Rule 14-8[(i)](5), otherwise significantly related to the Company's business."

The Proposal received by the Company is analogous to both shareholder proposals

received in Kmart and American Stores, each of whom also described themselves as large

retailers. The sale of products targeted by the Proposal account for significantly less than 0.5%

of the Company's total assets, net earnings and gross sales, thus having a minimal impact on and

is not significantly related to the company's business. See also Hewlett-Packard Company (Jan.

7, 2003) (concurring with the exclusion of a proposal under Rule 14a-8(i)(5) when the subject

matter of the proposal related to operations that were financially de minimis to the company and

was not otherwise significantly related to the company's business).

Thus, even where shareholder proposals relate to social, ethical, or other similar issues,

the Staff has concurred in the exclusion of such proposals when they had little connection to the

company's actual operations. As discussed above, the Proposal relates to the sale of semi-

automatic firearms and accessories by the Company, which are simply not significantly related to

the retail operations of the Company's business. Therefore, the Proposal is excludable under

Rule 14a-8(i)(5) for lack of relevance to the Company's business.

8
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c. The Proposal May be Excluded Under Rule 14a-8(i)(3) Because The Proposal

Is Impermissibly Vague and Indefinite.

The Staff has taken the position that vague and indefinite shareholder proposals are

excludable under Rule 14a-8(i)(3) because "neither the stockholders voting on the proposal, nor

the company in implementing the proposal (if adopted), would be able to determine with any

reasonable certainty exactly what actions or measures the proposal requires." Staff Legal

Bulletin No. 14B (Sept. 15, 2004).

The Staff's conclusions in prior No-Action Letters are consistent with the position that a

proposal may be excluded pursuant to Rule 14a-8(i)(3) because the proposal is impermissibly

vague or shareholders and/or the company is unable to determine the scope of actions or

measures the proposal is seeking. See, e.g., Capital One Financial Corp. (Feb. 7, 2003)

{concurring with the exclusion of a proposal under Rule 14a-8(i)(3) where the company argued

that its stockholders "would not know with any certainty what they were voting either for or

against"); Fuqua Industries, Inc. (Mar. 12, 1991) (concurring with the exclusion under Rule 14a-

8(i)(3) where a company and its stockholders might interpret the proposal differently, such that

"any action ultimately taken by the [c]ompany upon implementation [of the proposal] could be

significantly different from the actions envisioned by shareholders voting on the proposal").

When the terms of a shareholder proposal are inconsistent or unclear, and the proponent

fails to provide adequate guidance on how to resolve such inconsistencies or uncertainties, the

Staff has concurred with exclusion of the proposal under Rule 14a-8(i)(3). In Bank of America

Corp. (Mar. 12, 2013), the proponent called for the company's board to appoint a committee to

explore "extraordinary transactions that could enhance stockholder value." Bank of America

argued that the term "extraordinary transactions" was vague and used inconsistently throughout

the proposal and supporting statement. The Staff agreed, concurring with Bank of America that

it could exclude the proposal pursuant to Rule 14a-8(i)(3) as vague and indefinite.

The Proposal at issue here likewise is inherently vague and indefinite such that neither

the 'Company nor the stockholders voting on the Proposal would be able to determine with

reasonable certainty exactly the nature and scope of the Proposal. The Proposal asks for the

Company's Board "to adopt a policy to ban the sale of semi-automatic firearms and accessories."

However, it is not clear exactly what types of firearms would be covered by the proposed policy.

For instance, the title of the Proposal states, "Ban Assault Weapon Sales at Fred Meyer Stores,"

but the Proposal and most of the Proposal's supporting statement does not reference the term

"assault weapons." The first clause of the Proposal's supporting statement under the "Whereas"

header states that Fred Meyer stores "sell firearms, including semi-automatic rifles and

handguns," but then the second clause mentions "guns," the third clause mentions "high-capacity

ammunition magazines," and the fourth clause returns to the title term of "[a]ssault weapons."

The first four clauses of the Proposal's supporting statement use various terms that encapsulate

different categories of firearms; for instance, the Merriam-Webster's (11th ed.) definition of an

assault weapon (which is referred to in the Proposal's title and in the fourth clause of the

9
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supporting statement) is "any of various automatic or semiautomatic firearms; esp: ASSAULT

RIFLE," and the definition of an "assault rifle" states that it is "any of various automatic or

semiautomatic rifles with large capacity magazines designed for military use". Merriam-

Webster's definitions of the word "gun" (which is used in the second clause of the Proposal's

supporting statement) include "a piece of ordnance usually with high muzzle velocity and

comparatively flat trajectory, a portable firearm (as a rifle or handgun), or a device that throws a

projectile." The reference to just "guns" introduces an even broader category of firearms,

including single-shot firearms. Because the Proposal's supporting statement introduces different

categories of firearms which are broader in scope than the term "semi-automatic firearms" used

in the Proposal, this could result in both the Company and its shareholders not having a clear

understanding of what types of firearms the Proposal is seeking to ban.

It is also unclear what types of products would be deemed covered by the term semi-

automatic firearm "accessories" used in the Proposal. For example, firearm accessories could

~clude holsters, ammunition cases and holders, but also include products which could be used in

activities unrelated to firearms, such as hearing protection aides, protective eyeglasses,

waterproof vests and jackets and cleaning accessories (e.g., lubricating oils, cleaning sprays,

brushes, swabs, cleaning rods and pads, and wipes). The Proposal's supporting statement does

not provide clarity on what types of products would be covered by the phrase "accessories."

Furthermore, the Proposal's supporting statement does not mention the word "accessories," and

only addresses different categories of firearms. The Company and shareholders reading the

Proposal might assume that the scope of the Proposal covers all accessories that could be used in

connection with asemi-automatic firearm, even those that seem innocuous, such as the products

categorized as cleaning accessories.

Here, the Proposal is fundamentally vague with respect to the nature and the scope of the

proposed policy, particularly with respect to how key terms of the Proposal should .be

interpreted, and does not provide any guidance on how ambiguities should be resolved. The

Proposal is excludable under Rule 14a-8(i)(3) because the Company and its shareholders could

easily have significantly different interpretations of how to implement the Proposal if it were

passed, namely the exact type of products the Proposal seeks to ban, and the Company's

shareholders cannot be requested to guess on the breadth of what they are voting for.

III. Conclusion

For the foregoing reasons, please confirm that the Staff will not recommend any.

enforcement action to the Commission if the Proposal is omitted from the Proxy Materials.

Should the Staff disagree with our conclusions regarding the omission of the Proposal, or

should any additional information be desired in support of the Company's position, we would

appreciate an opportunity to confer with the Staff concerning these matters prior to the issuance

of the Staffls Rule 14a-8 response.
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If we can provide additional correspondence to address any questions that the Staff may
have with respect to this no-action request, please do not hesitate to call me at 212-310-8000 or
contact me via email at lyuba.goltser@weil.com.

Very truly y s,

Lyuba Goltser
Partner

Attachments

cc:

Christine Wheatley
'The Kroger Co.

Adam Kanzer
Domini Social Equity Fund
akanzer@domini.com
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Investing for- Goods'''

3anuary 12, 2015

Ms. Christine Wheatley
Gra~~}~ Vice Yi~esident, Seoretary and General Counsel
Tt~e Ks•oger Co.
10.1 ~ Vine Street
Cincinnati, Ohio 45242-11 ~0

RE: Shareholder Proposal Submission

Dear Nis. VJl~eatley:

I atn 4vrilir~~; ~n behalf of the Dumini Social ~yuily hand, along-term shareh~ld~i• in the Kroger
Co~ai~7arry (tt~e "Caai~pai~y")

We are ~vriting today to submit the attached sharehatder proposal asking C{roger to adapt a policy to ba~~
the safe of semiautomatic weapons ai d accessaries at all of its owned and operated stares.

T'he attached praposnl is sut~mitted for inclusion in the next proxy stateme»t in accordance with Rule l~A-
8 of~e Genera3 Rules anc! Regulations of the Seauzities Aat of 1934. We have held xnc~re than $2,400
worth of Kroger shares far ~reate~• than one year, and will maintain ownership of the required number of
shares through the date of the next stockholders' annual meeting. A (ettea- verifying our ownership of
Ksogcr shares from our portfolio°s custodian is forthcoming under separate cover. A representative of the
Fund wil(nttend the stockholders' meeting to move the resolution as required by SEC Rules.

41~e zn~y be joined by other investors in submitting this propos~i. If ~o, pleaso considea• Domini to be the
lead spansa~• and copy me on all corr~;spondence. We strongly believe the attached praposai is in tho best
interests ~.f our corttpany and its sharelialders, and welcome the opportunity fo discuss the issues raised by
the proposal with you at yQUr earliest convenience. I can be reaclyed at (~12} 217-1027, or at
crkat~zer(~dc~rrrirri, com.

Siiaceiy y,-

am kanzer
f ice PresicienL, Domini Social Equity Fund
Ma~~a~in~ Director, Aoitiiiti Social Iitvest~t~etals LLC

cc: Kate Vr'ard, Investorltelations

532 Broadway, 9Ch Floor ~ New Ynrk, NY 10~ 12-3939 ~ Tel 2 E 2-217- [ I Ob j Fix: 212.217- I ! D

ww+u.dominf.eom ~ lnfoQdomini.com ~ Inveseor Servfees: E-500-582-b757 ~ DSII Invescmenc Services LLC, Dtscribuear



Ban Assault Weapon SAles at Trod Meyer Stares

Rcsolvcd: Shnrcl~olde~•s of Kroger (the "Company"} urge the Board of Directors to adopt a policy to ban

the sale ofsemi-automatic firearms and accessories at all company awned and operated stores. The policy

should be adopted, and reported to shareholde►s, by December, 2016.

Whereas:

Kroger• owns Fred Meyer stores, which serve customers iii Alaska, ldaha, Ure~4n and Washington State.

Approximately one-third ofl~recl Meyer toGations sell firearms, inclnc~ing semi-autoz~~a#ic rifiQS and

h~ndgUns.

In 2015, mote than 12,OQ0 people were killed by guns in the United S#ates, according tv the Gun Violence

Archsve, including suicides.

Acco~~ding to the Violence Policy Center, since 1980, there have been at least SO mass shootings in the

iJnitcd Stites where th4 shuuler useJ lri~h-cdpdcity a►niuus~itio« aEia~azines. Accurdic~~ lu N[atlter Jones

~na~azine, between 19$2 anal 2012 more than (calf of mass shooters used semi-automatic assault weapons

and weapons equipped wide high capaciiy carh•idges. ("More Than IlalJr~f Muss .Shaote~s Used Assault

Weapons m1d Iligh-Capacity Magazines," February 27, 2013)

Assault weapons arc civiliAn versions of military weapons. They are a c1ASS of cemi-automatic fire~u•ms

that require A single pull of the trigger for each shot fired, with the next ro~~~td, ty~icalty stored in an

ammunition clip, loaded automatically. Because someone using an assault weapon can ~i~e many more

shots before needing ko reload, the shooter can kill a lot of people in a short time.

Fred Meyer gun counters are staffed by trained associates and the company seeks to comply with all loca
l,

state and tcderAl bacicg~•ound ah~ck and #firearms safes taws. However, according to the Nero Yurk Ti~ries,

"The vast majority of guns used in 15 recent mass sl~c~otings, inoluding at least two of the guns iced in the

San Bernardino attack, were bought legally snd with a federal background check. At least eight gwime~n

had criminal histories ar daaumented mental Health problems that did not prevent tl~enn fi o~n obtainins

their ~~veapons."Eight of these shootings involved semi-automatic weapUns. ("How Tlasy Got Therf•

Darns", December 3, 2~ 15)

eighty-twn percent at weapons in.volv~d in mass shootings giver the last three decades have been

hmight legaity, according t~ a database c~mriled by Mniher.Ia~t~.c magazine. ("More Than Rtl i'e~~ceial

~f~Gz~r~s Used in Mncs Shnnti»~c l.~btained I.e~atly",NBC News, Decemhe~• 5, 2~1 S)

I<:rog~r has been a public target of "Moms Demand Action" a gu y control group, for it~5 policy per~nittin~

customers to openly ca~•ty firearms wheee legally permitted. The organization points to more sensible

policies at Costeo, Target, Giant, Whale Foods and Sprouts Farmers Ivlarket.

Semi-autan~atic ~rear~u sales may repi•eseait a tiny fc•activi~ i~f Ktv~er's ~ui~ival sales, bul e:au represent a

very significant reputatinnal risk fo the brand if a Fred Meyer store is coiuiecte~ io a i2tass sl~ootir~~.





Frart~: Rdam Kamer [mailto:akanzerCc~domini.com]
dent: Tuesday, January 12, 2016 4:01 PM
To: Ward, Kate
Gc; Dailey, Keith G; Holmes, Cindy
Subject: Shar~holcer Proposal Submission

Dear Kate:

Attached, please find a shareholder proposal asking Kroger to stop selling semi-automatic weapons at its Fred

Meyer stores. A hard copy ~vilf be arriving via UPS tomorro~,~.

i ar~~ still interested in speaking with the c~€many abut these issues, but decides! to preserve our rights to bring

the issue before shareholders, considering your filing deadline tomorra~r. I look forward to hearing from you.

Sincerely,

Adam

Domini ̀ ~
SOCIAL INVESTMf1~iTSa

Adam Kanzer~Ma~i~ging Dir2cter

Doirini Social Investniznts lLC

532 Broad~•iay, 9~~ Floor (Neva York, NY 10CJ12-3939

111-21/-lU2/l~ ~ akanzert~domini.tE~m ~ vrwtv.dom~ni.com

This e-mail me~sag~, including any attachments, is for the sole use of the intended recipient(s~ and n ay contain
information tha: is confidertial and protected by la~r~ from unauthorized disclosure. Hny unauthorized revie~:~r, usP,
disclosure or distribu'ion is prohibited If you are not the intended recipient, please contact the sender by reply e-
mail and destroy all copies of the original n~~ssage.



~~ri~ini ~i~
SOCfAt IF4VFSTMENTS~

ItlVCStitl~ ~Ot" 
Ca00tI5M

January l2, 2016

1~1s, Christine WI~►~utley
Group Vice P~~+sident, Seeret~iy and Gen$rai Counsel
T1ae K~~ogcr Co.
l ~ i ~ Vine Street
Cincinnati, Ohia 45202-110Q

Via ~lniter~ Parcel ,Ser•vire

RE: Shareholder Prot~osal Submission

Deer Ms. Wheatley:

I am ~v~•itin;g an behalf of the Don3ini Social equity Fund, along-terns shareholde~~ in tl~e Kroger
Ct~~z►p~u►y (ttze "C:DIII~ittly„).

We are w~°sting tr~day io submit the attached shareholder proposal asking I4rcjgcr to add}~t a ~jo}icy to Uar~
the sale of semiautomatic weapons and accessories at all of its awned and operated stores.

The attached proposal is submitted for inclusion in the next p~•axy stAtement in accord~ncc with Rulc 14a-
8 of the General Rules end Regulations of the Secu~•ities .Act of l 934. We hove held more thin $2,000
worth of Kroger shares for greater• than one year, and wiTi maintain ownership of the required number of
shares through the date ~f the next stockholders' a~~nual ~t~eetit~~;, A letter vea fyiizg at~r ow~~ersliip of
I<~•oger sha~•es from our portfolio's custodian is fortheo~ning under separate cove•. A representative of the
F~md wilt attend the stock.l~~ldcrs' mccting to move the rosolution as rcquircd by SEC Rules.

We nay ba joined by other investazs in submitting this p~•oposai. If sa, please consider Domini to be the
lead sponsor anc~ cn}~y me on all correspondence. We strongly believe the attached proposal is in the best
interests of our company and its shareholders, and wetcorne the opportunity to discuss the issues raised by
the proposal with yav at your earliest convenience. l can be reached at (212) 217-] 027, or at
akcrnze~•Lc~~r~~it~i. corn.

Since- y,

am Kamer
f ice President, Dotnuii Social Equity Fund
M~iaa~it~K Direilur, Du»ii~ii Social I►ivest~~,en~s LI.0

ca Kate Ward, Investor (2el~tinns

532 Br~adway,9th Floor ~ NewYork, NY 10912-3934 ~TP1:2f2-217-t 140 ~ Fax. 2l2-21?-1191
wovw.domini.cam ~ inlaQdor~lnl.ram ~ I»v~s~ar Strvicas: 1-800-582-6757 ~ DSlL InvESCrnenc Servic~a LLC, Qiseribuear
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Ban Assault Weapon Sales at Trod Meyer Stores

Rcsolvcd: ShArcholders of Kroger (the "Company"} urge the Bourd of Direceors to adopt a policy to ban

the sale of semi-automatic firearms and accessories at all company owned and operated stores. Tha policy

shautd be adopted, and reported tQ sharetiolde~s, by Decembe~~, 2016.

W he~•eas:

K►•oger owns Fred Meyer stores, which serve customers its Alaska, Idaho, Ur~gon and Washington State.
Approximately one-third of~reci Meyer l~Gations sell fu~earm$, incla~riin~ semi-aut~ma#ic r~tiQc and

h~ndgt~ns.

In 2015, more t{pan 12,000 people were killed by guns in the United States, according to the Gun Violence

Archive, including suicides.

According to the Violence Policy Center, since 1980, there have been at least SO mass shcxftin~ in the

U[lltl:(~ StF3~C5 WI'tLTe t}lt% St1UU~Cr USCi~ I11~I1-l:dF}i1L'l~~ ~1II11I1LLllttlOtl lE18~,ii'LlllCS. Accurdiu~ l~ Mother Junes

lI1dKA'Lill~~ between 1982 ana 2012 more titan Ralf of mass shooters used semi-automatic assault weapons

and weapons equipped with high capacity cartridges. ("More Thun Ilatf of Mass Shovlers Used Asscnrdt

Weapons alyd high-Capacity Magazines," Pebruaiy 27, 2013)

Assault weapons arc civilian versions of militQry weapons. They are a class of semi-automatic firctums

thnr require a single pull of the trigger .for each shot fired, with tie next roa3~d, typic~iiy stored in nn
ammunition clip, loaded automatically. Because someone using an assault weapon can fine many more

shoEs before needing to reload, the shooter can kill a lot of people in a short lima.

Fred Meyer gun counters are staffed by trained Associates and the company seeks to comply with all local,

state and federal background check and ti~~earms safes laws. However, according to the New Yoek Tiff~es,

"The vast mAjarity of guns used in 15 recent mass s~~c~otings, including at least two of the guns used in the

San Bernardino attack, were bought legally and with a federal background check. At least eight gunmen

lead crimia~al histories or doc~unented mental E~ealtl~ problems t13at did r at p~•event them from obtaix~in~
their weapons:' Eight of these shootings involved semi-automatic weapons. ("How They Goy Theif•

Guns", Decembex 3, 2015)

~:i~hty-two percent o2 weapons ir~v~iv~d in mass shocatings over the last three decades have peen
hrnight legs{Iy, according to a datahase cnmriled by ~fnthe,•.Inn~.r magazine. ("Mare Than RIJ l~P~~ce~at
oj~Gi~ns (Isec~ i» Mnvs .Shnnti»gs C}btai»ed Legally", NBC News, December• 5, 201 S}

Kroger has been a public target of "Moms Demand Action," a gwt control g~•oup, for its polecy permitting

customers to openly ca~ti~y fi~~earrns where legally permitted. The organization points to more sensible
policies at Costco, Target, Giant, Whplc Foods and Sprouts Farmers Market.

Seii~i-automatic ftreart~~ saps quay rep~•es~nt a tidy fra4tiui~ of K~•o~ci•'s annual sales, bul cai~ rt:pr~tie~lt a
very significant rtpuEationa] risk to the brand if a Fred Meyer store is caiuiected to a il~ass sl~ootiu~.



From: Adam Kanzer ~mailto:akanzerCc~damini.coml
Sent: Wednesday, ]anuary 27, X016 5:i1 PM
To: Hardesty, Laura M

Subject: RE: The Kroger Ca. Shareholder Proposal
Importance: Nigh

Dear Laura:

(fair nistnclial IPtsar is attarh~rl. PlaasP la3 m~ knnU✓ i# yrni nPa~f anything #iirthPr.

Best,

Acf~rn

D►omini ̀ ~~
SOtlAt INVESTM[NT3°

Adam Kanzer ~ Manag+ng U3tector
Domini Social Investmenks LLC

532 Broadway, 9th Floor ~ New York, NY IQ41Z-3939

)1)-)17-10~71~ ~ ,~kan~Pr(~d~m±ni.rnm € winrv~ rfamini rnm

From: Hardesty, Laura M

SeM: Wednesday,lanuary 13, 206 4:19 PM

To: Adam Kanzer <akanzer~domini.com>

SubJea: The Kroger Co_ Shareholder Proposal

Mr. Kanzer,

We received the shareholder proposal dated January 12, 201G sent by you on behalf of the Doinini Social Equity Fund. !

am writing to notify you that there is a technical defect in ti}e proposal that needs to be corrected prior to its inclusion in

the proxy statement.

We have not yet received the proof of ownership that you noted will bs provided ss~aratefy. Pursuant to Rule 14a-8,

each shareholder submitting a proposal must also send proof of ownership of Kroger stock in excess of 1%or $2,000 held

continuously far the one year period prior to the date of the proposal. Under the Ski: rules, you are required to send

proof of ownership within 14 days.

You may send the documentation to my attention via the contact information below.

Regards,
Laura

Laura M. Hardesty ~ Corporate Counsel
The Kroger Co. (1014 Vine Street, Cincinnati, QH 45202

This e-ma~I message, including any attachments. is for the sole use of the intended recfpient(s) and may contain information

that is confidential and protected by ia•r~ from unauthorized disclosure. Any unauthorized revie~:.~. use. disclosure or
distribution is flrohibitnd. If you are not th? intended f2CI~IQil;, please contact the sender by reply e-main and dRstroy aU
copies o` the original message.



S"i"~1TE S:CR..~ E1:

Januar~~ 27~`, 2Ulb

Arlalr~ panzer•
Vice k'residei~t
532 Broadway, 9'h Floor
Neu4r York, NY IU412-3939

Re: Domini Social Equity rand

Dear Mr. Kanter:

This is confirmation that State Strcet Bank c~ 1'rusf, as custodian €or the Domini Social equity r~~nc1, has

cnntinuot~sly held shares of 1{:rca~Qr ~:;~. for more than one ~~ISfi Memor~~dtr~ ry Triist

C;~r~n~any. As nf.(ant~ary 17., 2D t fi, ~ta3e Street held 479,1iR() ~I~ares, 44R;~F,9 ~f which ~u~re held

continuously for more than one year.

Seeuri Nu~rfnber of Shares Shares Heid 1+Yeats

Kroger (.:p. 4%9,6R(1 44R,0t;9

If you have atiy questions c~.r need addition~I information, please contact one at 617-662-7482.

Sincerely,

Jeff SaCCOOia
Vice Aresident
State Street Global Services

Limited Access
Information Classification: Limited Access



From: "Adelman, Jessica"
Date: February 17, 2016 at 4~44~22 PM EST
To: "akanzer[a domini.com" <akanzer@domini.com>

Stabject: Tosiching base -hello from KrogQr

Hi Adam —hope you are well. Our Generaf Counsel &Corporate Secretary Christine Wheatley and

wanted to touch base with yo~~ in the near future as we often are in dia{ogue with our various

investor groups. Please let me know if you might have time tomorrow to speak for a few minutes.

Thanks in advance and 1 look forward to our conversation.

Jessica C. Adelman
Group Vice President, Corporate Affairs

The Kroger Company

This e-mail message, including any attachments, is for the sole use of the intended recipients}and may contain
information that is confidential and protected by law from unauthorized disclosure. Any unauthorized review, use,
disclosure or distribution is prohibited. If you are not the intended recipient. please contact the sender by reply e-
niail and cl~stray all copies of the original message.



From: Ward, Kate [OMITTED]

Sent: Thursday, January 07, 2016 4:09 PM

To: Adam Kanzer <[OMITTED]>; Holmes, Cindy <[OMIITED]>

Cc: Dailey, Keith G <(OMlTTED]>

Subject: RE: Shareholder Inquiry, Domini Social Investments

Adam,

Yes, Fred Meyer stores sell semi-automatic rifles and handguns.

Thanks,
Kate

Kate Ward ~ Investor Relations ~ The Kroger Co. ~ 1014 Vine St ~ Cincinnati, Ohio 45202 ~

Office: [OMITTED] ~ [OMITTED]

From: Adam Kanzer [OMITTED]
Sent: Thursday, January 07, 2016 12:58 PM
To: Holmes, Cindy; Ward, Kate
Cc: Dailey, Keith G
Subject: RE: Shareholder Inquiry, Domini Social Investments

Thank you Cindy for the response. I'll direct our follow-up to Kate —Can you confirm whether or

not Fred Meyer stores sell semi-automatic weapons (rifles or handguns)?

Thanks very much.

Adam

S~CfA~. IN YE5TM8J+f TSB
Adam Kanzer~Managing Director

Domini Social Investments LLC

From: Holmes, Cindy [OMITTED]]

Sent: Wednesday, January 06, 2016 8:51 AM

To: Adam Kanzer <[OMITTED] >

Cc: Ward, Kate <[OMITTED] >; Dailey, Keith G <[OMITTED] >

Subject: RE: Shareholder Inquiry, Domini Social Investments

Good morning, Adam.

apologize, again, for the delay in responding to your email.



Our Fred Meyer stores serve a wide variety of customers in Alaska, Idaho, Oregon and

Washington State, offering afull-service grocery experience as well as a full line of general

merchandise products, including apparel, furniture, outdoor garden and sporting goods. About

one-third of our Fred Meyer locations sell firearms. Fred Meyer gun counters are staffed by

individually-trained associates and are located primarily in rural communities with large

concentrations of hunting and sport-shooting enthusiasts. These locations sell hunting and

sporting rifles, shotguns and handguns. As a responsible retailer, we are careful to comply with

all local, state and federal background check and firearms sales laws. Firearms account for very

small percent of sales, excluding fuel, at Fred Meyer. No other Kroger family of store banners

sel! firearms.

Additionally, I want to let you know that I am transitioning out of the investor relations role,

moving to our pension investment team. Kate Ward, copied on this email, is assuming the IR

responsibilities.

Best,

Cindy Holmes
Sr. Director, Pension Investments
The Kroger Co.
[OMITTED]
513.762.4204



February 19, 2016

VIA E-MAIL (shareholderproposals(a~sec.~ov)
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, DC 20549

Weil, Gotshal & Manges LLP

767 Fifth Avenue
New York, NY 10153-0119

+1 212 310 8000 tel
+1 212 310 8007 fax

Lyuba Goltser
Iyu ba.goltser@weil.com

Re: The Kroger Co. — 2016 Annual Meeting Omission of Shareholder Proposal of

Domini Social Equity Fund Pursuant to Securities Exchange Act of 1934 —

Rule 14a-8

Ladies and Gentlemen:

This letter is submitted on behalf of our client, The Kroger Co. (the "Company"),

pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, as amended (the "Exchange

Act"). The Company has received the shareholder proposal attached as Exhibit A (the

"Proposal") submitted on behalf of Domini Social Equity Fund (the "Proponent") by Domini

Social Investments LLC for inclusion in the Company's form of proxy statement and other proxy

materials (together, the "Proxy Materials") for its 2016 annual meeting of shareholders. In

reliance on Rule 14a-8 under the Exchange Act, the Company intends to omit the Proposal from

the Proxy Materials, alternatively, pursuant to:

Rule 14a-8(i)(7) (ordinary business operations);

• Rule 14a-8(i)(5) (relevance); or

Rule 14a-8(i)(3) (impermissibly vague).

We respectfully request the concurrence of the Staff of the Division of Corporation

Finance (the "Staff ') of the Securities and Exchange Commission (the "Commission") that no

enforcement action will be recommended if the Company omits the Proposal from the Proxy

Materials. Pursuant to Rule 14a-8(j), this letter is being filed with the Commission no later than

eighty (80) calendar days before the Company intends to file the Proxy Materials in definitive

form with the Commission. The Company intends to file and make available to shareholders its

Proxy Materials on or about May 11, 2016. The Company's Annual Meeting of Shareholders is

scheduled to be held on June 23, 2016. The Company intends to file definitive copies of the

W EI L:\95615849\9\57387.0001



Securities and Exchange Commission
Division of Corporation Finance ̀ : ~•
Office of Chief Counsel
February 19, 2016
Page 2

Proxy Materials with the Commission at the same time the Proxy Materials are first made

available to shareholders.

Pursuant to Section C of Staff Legal Bulletin No. 14D (November 7, 2008) ("SLB 14D"),

the Company has submitted this letter, the related relevant correspondence between the

Company and the Proponent, and the related exhibits to the Staff via email to

shareholderproposals(c~sec. ov. Also, in accordance with Rule 14a-8(j), a copy of this letter and

related exhibits is being simultaneously provided by email on this date to the Proponent

informing it of the Company's intention to exclude the Proposal from the Proxy Materials.

The Company agrees to promptly forward to the Proponent any Staff response to the

Company's no-action request that the Staff transmits to the Company by mail, email and/or

facsimile. Rule 14a-8(k) and SLB 14D provide that a shareholder proponent is required to send

to the company a copy of any correspondence which the proponent elects to submit to the

Commission or the Staff. Accordingly, the Company hereby informs the Proponent that the

undersigned on behalf of the Company is entitled to receive from the Proponent a concurrent

copy of any additional correspondence submitted to the Commission or the Staff relating to the

Proposal.

I. The Proposal

The Company received the Proposal, accompanied by a cover letter from Domini Social

Investments, LLC, writing on behalf of the Proponent, via email on January 12, 2016 and via

United Postal Service on January 13, 2016.

The Proposal states:

Resolved: Shareholders of Kroger (the "Company") urge the Board of Directors

to adopt a policy to ban the sale of semi-automatic firearms and accessories at all

company owned and operated stores. The policy should be adopted, and reported

to shareholders, by December, 2016.

The cover letter and the Proposal, along with the supporting statement consisting of eight

clauses under the "Whereas" header, are attached to this letter as Exhibit A.

Other relevant correspondence between the Proponent and the Company are attached to

this letter as Exhibit B.

II. Basis for Exclusion

a. The Proposal May be Excluded Under Rule 14a-8(i)(7) Because the Proposal

Is Related to the Company's Ordinary Business Operations.

Rule 14a-8(i)(7) permits the omission of a shareholder proposal dealing with matters

relating to a company's "ordinary business operations." According to the Commission's release

2
W EI L:\95615849\9\57387.0001



Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
February 19, 2016
Page 3

accompanying the 1998 amendments to Rule 14a-8, the underlying policy of the ordinary
business exclusion is "to confine the resolution of ordinary business problems to management

and the board of directors, since it is impracticable for shareholders to decide how to solve such
problems at an annual shareholders meeting." Release No. 34-40018 (May 21, 1998) (the "Mav
1998 Release").

In the May 1998 Release, the Commission explained that there were two considerations
underlying the general policy for the ordinary business exclusion. The first consideration relates
to the subject matter of the proposal. The Commission stated that, "[c]ertain tasks are so
fundamental to management's ability to run a company on a day-to-day basis that they could not,
as a practical matter, be subject to direct shareholder oversight." Id. The second consideration
relates to the "degree to which the proposal seeks to ̀ micro-manage' the company by probing
too deeply into matters of a complex nature upon which shareholders, as a group, would not be
in a position to make an informed judgment." Id. Both considerations are rooted in a
fundamental "corporate law concept providing management with flexibility in directing certain
core matters involving the company's business and operations." Id. (citing Release No. 12999
(Nov. 22, 1976)). In Staff Legal Bulletin No. 14E (Oct. 27, 2009) ("SLB 14E"), the Staff noted
that there is a significant policy exception to the use of the ordinary business exclusion, such that
shareholder proposals in which the "underlying subject matter transcends the day-to-day
business matters of the company and raises policy issues so signi~cant...would be appropriate
for a shareholder vote...as long as a sufficient nexus exists between the nature of the proposal
and the company." (emphasis added)

In the recently issued Staff Legal Bulletin No. 14H (Oct. 22, 2015) ("SLB 14H"), the
Staff provided further guidance on the scope and application of Rule 14a-8(i)(7), in light
of Trinity Wall Street v. Wal-Mart Stores, Inc. (792 F.3d 323 (3d Cir. 2015)). In Trinity v. Wal-
Mart, the U.S. Court of Appeals for the Third Circuit addressed the application of Rules 14a-
8(i)(7) and 14a-8(i)(3). The Third Circuit reversed a decision by the U.S. District Court for the
District of Delaware, which previously ruled that the Trinity proposal could not be excluded by
Wal-Mart. A three judge panel of the Third Circuit unanimously ruled that Trinity's proposal
was excludable under Rule 14a-8(i)(7). The case arose from the no-action relief granted to Wal-
Mart by the Staff on March 20, 2014, whereby the Staff concurred that Wal-Mart could exclude
the proposal under Rule 14a-8(i)(7) on the grounds that the proposal related to Wal-Mart's
ordinary business operations.

In SLB 14H, the Staff agreed with the Third Circuit's conclusion that the Trinity proposal
was excludable; however, they disagreed with the Third Circuit majority opinion's use of a new
analytical approach and agreed with the concurring opinion's analysis of Rule 14a-8(i)(7). In
SLB 14H, the Staff reaffirmed that they "intend[ed] to continue to apply Rule 14a-8(i)(7) as
articulated by the Commission and consistent with the [StaffJ's prior application of the
exclusion, as endorsed by the concurring judge, when considering no-action requests that raise
Rule 14a-8(i)(7) as a basis for exclusion." The Company believes that the established precedents
set forth below support the conclusion that the Proposal relates to ordinary business matters, and
therefore is excludable under Rule 14a-8(i)(7).

W EI L:\95615849\9\57387.0001
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i. The Proposal Relates to Tasks That Are Fundamental to Management's
Ability to Run the Company on a Day-to-Day Basis and Are Not Suitable
For Shareholder Oversight, Namely Sale of a Particular Product

The Company operates retail food and drug stores, multi-deparhnent stores, jewelry

stores, and convenience stores throughout the United States, and sells hundreds of thousands of
products. The decision of what products and services to offer for sale is a central part of the
Company's business and, as such, undoubtedly a matter relating to a retailer's ordinary business
operations. The Company is constantly evaluating its product and service offerings and making
informed decisions on how to best meet the demands of its large and heterogeneous customer
base around the country. Because of the inherent complexity of the merchandising decisions
associated with Company's retail management across all of its brands and services, and the
sophisrication required to analyze and act effectively with respect to such activities, the decision

that the Proposal seeks to influence are properly within the discretion of the Company's
tianagement and should not be the subject of direct shareholder oversight.

The Staff has consistently taken the position that the sale or distribution of a particular
product or product line, even if such product or product line is controversial, involves the
ordinary business operations of a company and are excludable pursuant to Rule 14a-8(i)(7). For
instance, in Wal-Mart Stores, Inc. (Mar. 9, 2001), the shareholder proposal requested that the
retailer adopt a policy to ban "the sell [sic] of handguns and their accompanying ammunition, in
any way (e.g. by special order)." We note that the resolution proposed in the Wal-Mart (2001)
proposal is very similar to the Company's Proposal; both proposals focus on a policy banning the
sale of firearms. The Staff permitted Wal-Mart to exclude the shareholder proposal pursuant to
"Rule 14a-8(i)(7), as relating to Wal-Mart's ordinary business operations (i.e., the sale of a
particular product)."

We note that the Staff also permitted exclusion of Trinity's proposal to Wal-Mart Stores,
Inc. (Mar. 20, 2014), which led to the Trinity v. Wal-Mart case described above. Trinity's
proposal to Wal-Mart (2014) requested that Wal-Mart's board amend a committee charter to
provide for oversight concerning the formulation and implementation of policies and standards
that determine whether Wal-Mart should sell certain products, namely guns equipped with high-
capacity magazines. As noted in SLB 14H, the analysis of Rule 14a-8(i)(7) "should focus on the
underlying subject matter of a proposal's request for board or committee review regardless of
how the proposal is framed." The underlying subject matter of Trinity's 2014 proposal focused
on the decision-making process behind the sale of particular products by Wal-Mart, and therefore
the Staff found the proposal excludable under Rule 14a-8(i)(7) as relating to the products and
services offered for sale by a company.

Similarly, on proposals that raised issues relating to animal welfare and focused on the

sale of particular products, the Staff permitted both The Home Depot, Inc. (Jan. 24, 2008) and

Lowe's Companies, Inc. (Feb. 1, 2008) to exclude proposals pursuant to Rule 14a-8(i)(7), which
had requested that each retailer end its sale of glue traps. See also Dillard s, lnc. (Feb. 27, 2012)

4
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(concurring in the exclusion of a proposal pursuant to Rule 14a-8(i)(7) when the proposal
requested that the company eliminate the sale of fur from raccoon dogs).

The Staff has also taken a consistent stance on the sale of tobacco products by a retailer,
allowing exclusion of proposals which focused on the ban the sale of tobacco and tobacco-
related products because such proposals related the company's ordinary business operations. In
Albertson's, Inc. (Mar. 23, 2001) and Wal-Mart Stores, Inc. (Mar. 20, 2001), the Staff permitted
the retailers to exclude similar proposals requesting that each retailer discontinue the sale of
tobacco-products. See also Walgreen Co. (Sept. 29, 1997) (concurring in the exclusion of a
proposal pursuant to Rule 14a-8(i)(7) when the proposal requested the company to stop the sale
of tobacco in its stores); and Marriott International, Inc. (Feb. 13, 2004) (concurring in the
exclusion of a proposal pursuant to Rule 14a-8(i)(7) when the proposal requested that the
company adopt a policy to ban the sale of sexually explicit material in its hotel rooms and gift
shops).

The Proposal relates to ordinary business matters of the Company, namely the decision to
sell particular products. These matters are fundamental to management's ability to run the
Company on a day-to-day basis and are not suitable for shareholder oversight; thus, the Proposal
is excludable under Rule 14a-8(i)(7).

ii. Even if the Proposal Touches Upon a Significant Policy Issue, No
Sufficient Nexus Exists Between the Nature of the Proposal and the
Company's Business

In SLB 14H, the Staff reaffirmed their views on Rule 14a-8(i)(7) following the Third
Circuit's decision in Trinity Wall Street. v. Wal-Mart Stores, Inc., and stated that proposals
which focus on a significant policy issue transcend a company's ordinary business operations
and therefore, are not excludable under Rule 14a-8(i)(7). Assuming for discussion purposes only
that the Proposal raises a significant policy issue, the Proposal would still be excludable pursuant
to Rule 14a-8(i)(7). SLB 14H noted that determining "whether the significant policy exception
applies depends, in part, on the connection between the significant policy issue and the
company's business operations." SLB 14H also referenced to SLB 14E, that "a proposal
generally will not be excludable ̀ as long as a sufficient nexus exists between the nature of the
proposal and the company"'.

In applying the analysis of whether a sufficient nexus exists between the nature of the
proposal and the Company, the Company believes that the Staff has at least implicitly recognized
a distinction between manufacturers of products versus retailers of products. In the example of
Wal-Mart Stores, Inc. (Mar. 9, 2001) cited above, the Staff pernutted Wal-Mart to exclude a
proposal that requested the retailer to stop selling guns and ammunition. However, just four days
prior to that Wal-Mart decision, the Staff declined to concur in the exclusion of a shareholder
proposal to Sturm, Ruger & Co. (Mar. 5, 2001), which sought to have the gun manufacturer's
board prepare a report on the company's policies and procedures aimed at stemming the
incidence of gun violence in the United States.
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A similar distinction has been drawn in connection with no-action requests relating to
tobacco manufacturers versus tobacco retailers. In Phillip Morris Cos. Inc. (Feb. 22, 1990), the
manufacturer received a. proposal requesting that it create a special committee to report on its
tobacco advertisements on minors. The Staff declined to concur in the exclusion of that proposal
due to the "growing significance of social and public policy issues attendant to operations
involving the manufacture and distribution of tobacco related products." In another example
involving a tobacco manufacturer, the Staff declined to concur in the exclusion of a shareholder
proposal to R.J. Reynolds Tobacco Holdings, Inc. (Mar. 7, 2002), which requested that additional
health disclosures be made to customers on the packaging of tobacco products. In contrast,
similar proposals submitted to retailers of tobacco products have been deemed by the Staff to be
excludable pursuant to Rule 14a-8(i)(7). For example, in Rite Aid Corp. (Mar. 24, 2015), a
proposal requested that a board committee provide additional oversight in the policies and
standards determining whether the company should sell certain products (particularly cigarettes).
The Staff concurred in the exclusion of the proposal because it related to the ordinary business
operations of the company. See also the following letters cited above related to tobacco
retailers: Albertson's, Inc. (Mar. 23, 2001); Wal-Mart Stores, Inc. (Mar. 20, 2001); and Walg~-een
Co. (Sept. 29, 1997).

As further described below in Section (b) of this letter, firearm-related products make up
a tiny portion of the Company's product and service offerings, and, likewise, firearm-related
sales constitute an insignificant portion of the Company's overall business. The Company is not
involved in the manufacture or production of semi-automatic firearms and accessories and,
therefore, consistent with the foregoing precedent, the Proposal is excludable under Rule 14a-
8(i)(7) because it relates to the Company's ordinary business operations and no sufficient nexus
exists between the nature of the Proposal and the Company.

iii. The Proposal Seeks to Micro Manage the Company By Imposing a Specific
Time-Frame

Further, the May 1998 Release stated that the second consideration in whether the
ordinary business exclusion is implicated (i.e., whether the proposal seeks to "micro-manage"
the company) "may come into play in a number of circumstances, such as where the
proposal...seeks to impose specific time-frames or methods for implementing complex policies."
However, "timing questions, for instance, could involve significant policy where large
differences are at stake, and proposals may seek a reasonable level of detail without running
afoul of these considerations."

The Proposal states that the "policy to ban the sale of semi-automatic firearms and
accessories at all company owned and operated stores...should be adopted, and reported to
shareholders, by December, 2016." A commitment to ban the sale of all semi-automatic firearms
and accessories that is not based on a company's individual analysis of what products to sell,
and/or that it may not otherwise be required to make under existing rules and regulations, could
ultimately require the Company's management to. make unnecessary or ill-advised business
decisions that are not in the Company's or its shareholders' long-term best interests. The

6
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Proposal, if implemented, would place the Company in a position to interpret and adopt the
policy in approximately five months to meet the December 1, 2016 deadline imposed by the
Proposal. Ultimately, adopting the Proposal would also limit the Company's ability to make
day-to-day business decisions which are fundamental to operating its business effectively and
efficiently. See The Chubb Corp. (Feb. 26, 2007) (permitting exclusion under Rule 14a-8(i)(7)
when the proposal asked the company to provide a report related to climate change within six
months of the company's annual meeting).

Accordingly, the Proposal is excludable pursuant to Rule 14a-8(i)(7) because it seeks to
micro-manage the Company by probing too deeply into matters which shareholders as a group
are not in position to make an informed judgement, namely the decision-making and timing
processes behind the sale of a particular product.

b. The Proposal May be Excluded Under Rule 14a-8(i)(5) Because It Relates to
Operations that Account for Less than 5% of the Company's Assets,
Earnings and Sales, and Is Not Otherwise Significantly Related to the
Company's Business.

Rule 14a-8(i)(5) provides that a shareholder proposal is excludable if "[i]f it relates to
operations which account for less than 5 percent of the company's total assets at the end of its
most recent fiscal year, and for less than 5 percent of its net earnings and gross sales for its most
recent fiscal year, and is not otherwise significantly related to the company's business."

The Company is one of the nation's largest retailers and operates, either directly or
through one of its subsidiaries, approximately 2,774 supermarkets and multi-department stores in
35 states and the District of Columbia. The Company sells hundreds of thousands of products in
its stores, of which semi-automatic firearms and their accessories constitute a tiny percentage.
Semi-automatic firearms and accessories are sold only in the Company's Fred Meyer stores,
which, as the Proposal even acknowledges, operates in just four states. At the end of the
Company's fiscal year ended January 30, 2016, the Company estimates that the inventory of
semi-automatic firearms and accessories (including all ammunition) accounted for approximately
0.01 % of the Company's total assets, and that semi-automatic firearms and accessories sales
(including all ammunition) accounted for less than 0.07% of the Company's net earnings and
less than 0.007% of the Company's gross sales. Thus, it is clear that semi-automatic firearm-
related sales constitute an insignificant portion of the Company's overall business.

The Company notes that even though its sale of semi-automatic firearms and accessories
does not meet the 5 percent thresholds set forth in Rule 14a-8(i)(5), the Company may not be
able to rely on (i)(5) for exclusion if the Proposal was "otherwise significantly related to the
company's business." In the Proposed Amendments to Rule 14a-8 under the Securities
Exchange Act of 1934 Related to Proposals by Security Holders, Rel. No. 34-19135 (Oct. 14,
1982), the Commission stated that it "does not believe that [(i)](5) should be hinged solely on the
economic relativity of a proposal, since there are many instances in which the matter involved in
a proposal is significant to an issuer's business, even though such significance is not apparent

7
W E I L: \95615849\9\57387.0001

~:,



Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
February 19, 2016
Page 8

from an economic viewpoint," and that, "[h]istorically, the Commission staff has taken the
position that certain proposals, while relating to only a small portion of the issuer's operations,
raise policy issues of significance to the issuer's business." Nevertheless, a shareholder proposal
is still excludable if it raises policy issues that are merely "significant in the abstract but have]
no meaningful relationship to the business" of the company in question. See Lovenheim v.
Iroquois Brands, Ltd., 618 F. Supp. 554, 561 n.16 (D.D.C. 1985).

The Staff has consistently held that even though a proposal may touch on a social issue,
the issue is not necessarily of concern to a company's shareholders due to the minimal impact
such issues have in relation to the company's business. For example, in Kmart Corp. (Mar. 11,
1994), a shareholder submitted a proposal requesting that the company's board of directors
"initiate a review of Kmart's sale of firearms." Kmart stated in its letter to the Staff requesting
no-action relief that firearms accounted for "substantially less than 5% of the Company's total
assets, net earnings and gross sales." Kmart also stated that it was one of the world's largest
retailers based on sales volume and that "[w]ith a product mix that is extremely diversified, the
limited scope of the Company's sale of firearms are simply not significantly related to the
Company's business." The Staff concurred with Kmart's argument and stated that, "the proposal
relates to less than five percent of the Company's assets, revenues and earnings and is not
otherwise significantly related to the Company's business." Similarly, in American Stores
Company (Mar. 25, 1994), the Staff concurred with the company's argument to exclude the
proposal pursuant to (i)(5). American Stores received a shareholder proposal to ban the sale of
tobacco products in all of its stores. American Stores argued that it estimated that "the sale of
tobacco products accounted for less than 4% of its net earnings and 2% of its gross sales for its
most recent fiscal year," and that the "[i]nventory of tobacco products represented less than 1%
of the Company's total assets." American Stores also noted that it was "one of the nation's
leading food and drug retailers, selling thousands of different products," and that "[t]obacco
products are one among hundreds of categories of products sold, and are not, within the meaning
of Rule 14-8[(i)](5), otherwise significantly related to the Company's business."

The Proposal received by the Company is analogous to both shareholder proposals
received in Kmart and American Stores, each of whom also described themselves as large
retailers. The sale of products targeted by the Proposal account for significantly less than 0.5%
of the Company's total assets, net earnings and gross sales, thus having a minimal impact on and
is not significantly related to the company's business. See also Hewlett-Packard Company (Jan.
7, 2003) (concurring with the exclusion of a proposal under Rule 14a-8(i)(5) when the subject
matter of the proposal related to operations that were financially de minimis to the company and
was not otherwise significantly related to the company's business).

Thus, even where shareholder proposals relate to social, ethical, or other similar issues,
the Staff has concurred in the exclusion of such proposals when they had little connection to the
company's actual operations. As discussed above, the Proposal relates to the sale of semi-
automatic firearms and accessories by the Company, which axe simply not significantly related to
the retail operations of the Company's business. Therefore, the Proposal is excludable under
Rule 14a-8(i)(5) for lack of relevance to the Company's business.
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c. The Proposal May be Excluded Under Rule 14a-8(i)(3) Because The Proposal
Is Impermissibly Vague and Indefinite.

The Staff has taken the position that vague and indefinite shareholder proposals are
excludable under Rule 14a-8(i)(3) because "neither the stockholders voting on the proposal, nor
the company in implementing the proposal (if adopted), would be able to determine with any
reasonable certainty exactly what actions or measures the proposal requires." Staff Legal
Bulletin No. 14B (Sept. 15, 2004).

The Staff's conclusions in prior No-Action Letters are consistent with the position that a
proposal may be excluded pursuant to Rule 14a-8(i)(3) because the proposal is impermissibly
vague or shareholders and/or the company is unable to determine the scope of actions or
measures the proposal is seeking. See, e.g., Capital One Financial Corp. (Feb. 7, 2003)
(concurring with the exclusion of a proposal under Rule 14a-8(i)(3) where the company argued
that its stockholders "would not know with any certainty what they were voting either for or
against"); Fuqua Industries, Inc. (Mar. 12, 1991) (concurring with the exclusion under Rule 14a-
8(i)(3) where a company and its stockholders might interpret the proposal differently, such that
"any action ultimately taken by the [c]ompany upon implementation [of the proposal] could be
significantly different from the actions envisioned by shareholders voting on the proposal").

When the terms of a shareholder proposal are inconsistent or unclear, and the proponent
fails to provide adequate guidance on how to resolve such inconsistencies or uncertainties, the
Staff has concurred with exclusion of the proposal under Rule 14a-8(i)(3). In Bank of America
Corp. (Mar. 12, 2013), the proponent called for the company's board to appoint a committee to
explore "extraordinary transactions that could enhance stockholder value." Bank of America
argued that the term "extraordinary transactions" was vague and used inconsistently throughout
the proposal and supporting statement. The Staff agreed, concurring with Bank of America that
it could exclude the proposal pursuant to Rule 14a-8(i)(3) as vague and indefinite.

The Proposal at issue here likewise is inherently vague and indefinite such that neither
the Company nor the stockholders voting on the Proposal would be able to determine with
reasonable certainty exactly the nature and scope of the Proposal. The Proposal asks for the
Company's Board "to adopt a policy to ban the sale of semi-automatic firearms and accessories."
However, it is. not clear exactly what types of firearms would be covered by the proposed policy.
For instance, the title of the Proposal states, "Ban Assault Weapon Sales at Fred Meyer Stores,"
but the Proposal and most of the Proposal's supporting statement does not reference the term
"assault weapons." The first clause of the Proposal's supporting statement under the "Whereas"
header states that Fred Meyer stores "sell firearms, including semi-automatic rifles and
handguns," but then the second clause mentions "guns," the third clause mentions "high-capacity
ammunition magazines," and the fourth clause returns to the title term of "[a]ssault weapons."
The first four clauses of the Proposal's supporting statement use various terms that encapsulate
different categories of firearms; for instance, the Merriam-Webster's (l lth ed.) definition of an
assault weapon (which is referred to in the Proposal's title and in the fourth clause of the

9
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supporting statement) is "any of various automatic or semiautomatic firearms; esp: ASSAULT
RIFLE," and the definition of an "assault rifle" states that it is "any of various automatic or
semiautomatic rifles with large capacity magazines designed for military use". Merriam-
Webster's definitions of the word "gun" (which is used in the second clause of the Proposal's
supporting statement) include "a piece of ordnance usually with high muzzle velocity and
comparatively flat trajectory, a portable firearm (as a rifle or handgun), or a device that throws a
projectile." The reference to just "guns" introduces an even broader category of firearms,
including single-shot firearms. Because the Proposal's supporting statement introduces different
categories of firearms which are broader in scope than the term "semi-automatic firearms" used
in the Proposal, this could result in both the Company and its shareholders not having a clear
understanding of what types of firearms the Proposal is seeking to ban.

It is also unclear what types of products would be deemed covered by the term semi-
automatic firearm "accessories" used in the Proposal. For example, firearm accessories could
include holsters, ammunition cases and holders, but also include products which could be used in
activities unrelated to firearms, such as hearing protection aides, protective eyeglasses,
waterproof vests and jackets and cleaning accessories (e.g., lubricating oils, cleaning sprays,
brushes, swabs, cleaning rods and pads, and wipes). The Proposal's supporting statement does
not provide clarity on what types of products would be covered by the phrase "accessories."
Furthermore, the Proposal's supporting statement does not mention the word "accessories," and
only addresses different categories of firearms. The Company and shareholders reading the
Proposal might assume that the scope of the Proposal covers all accessories that could be used in
connection with asemi-automatic firearm, even those that seem innocuous, such as the products
categorized as cleaning accessories.

Here, the Proposal is fundamentally vague with respect to the nature and the scope of the
proposed policy, particularly with respect to how key terms of the Proposal should be
interpreted, and does not provide any guidance on how ambiguities should be resolved. The
Proposal is excludable under Rule 14a-8(i)(3) because the Company and its shareholders could
easily have significantly different interpretations of how to implement the Proposal if it were
passed, namely the exact type of products the Proposal seeks to ban, and the Company's
shareholders cannot be requested to guess on the breadth of what they are voting for.

III. Conclusion

For the foregoing reasons, please confirm that the Staff will not recommend any
enforcement action to the Commission if the Proposal is omitted from the Proxy Materials.

Should the Staff disagree with our conclusions regarding the omission of the Proposal, or
should any additional information be desired in support of the Company's position, we would
appreciate an opportunity to confer with the Staff concerning these matters prior to the issuance
of the Staff's Rule 14a-8 response.

10
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If we can provide additional correspondence to address any questions that the Staff may
have with respect to this no-action request, please do not hesitate to call me at 212-310-8000 or

contact me via email at lyuba.goltser@weil.com.

Very truly y rs,

.~.

Lyuba Goltser
Partner

Attachments

cc:

Christine Wheatley
The Kroger Co.

Adam Kanter
Domini Social Equity Fund
akanzer@domini.com

W E I L:\95615849191573 87.0001
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SOtfAt /AlVESFMENTS"'

Investing for foods"

January l2, 20IS

Ms. Christine Wtieattey
Group ~Jice P~~esident, Secre#aiy and General Caui~se(
The Kra~;er Co.
1 Ql4 V ine Street
Cincinnati, Shia 452b2-1100

Yin tl~ited P~rrcPl.Spj•vic~e

RE: Shareholder Propasal Submission

Dear Ms. Wheatley:

I atri wrilin~ ors behalf of the D~rnini S~~cial F,yuity Funcl, a lung-term si-sai•eh~(det• in tl~e ILroger
Cry+a~~a~iy (the "Goni~~airy,>).

We are writing tt~day to submit the attached sharel~otder ~nopo5al asking Kt'oger to adopt a }policy to bats
the sale of semiautomatic tiveapons and accessories at all of its owned and operated stores.

The attached proposal is submitted for inclusion in the next proxy stu#ement in Accordance with Rule t4tt-
8 ofthe General Rules and Regulations of the Secucitias Act of 1934. We have held more than $2,fl00
worth of Kroger shares for greater• than one year, and will maintain ownership of the raqui~•ed number of
shares th~nugh t ie date of the next stockholders' Annual meeting. A letter verifying our ownership of
Kroger shares from our pa~rtfolia's custodian is forthcoming under separate cover. A representative o€the
Find will attend the stockholders` meeting t~ move the resolution as rcyuircd by SEC Rules.

We ►nay be joined by athe~• investors in submitting this proposal. If so, pleaso consider Dornini to he the
(ead sponsor and copy me on all correspondence. We strongly believe the attached proposal is in tho best
interests of au~• company and its s#~arehc~lders, and welcome the opportunity to discuss the issaes raised by
tl~e proposal with you at your earliest convenience. I can be reached at {212} 217-1427, or at
akarzzel•(~drfr~lini.corn.

Since~y y,

am panzer
ice Pr~sic~enl, Domini Suciat Bc~uity Ftmd

Y

Ma~~a~iu~ Director, D~~mi~ri SUCia.l I~ivesta~~exals LLC
4~
.~

cc: Kate Vr'a3~d. Investor Relations

b
u
Tu

S
5
c
0
Y
U

532 R~-oadway, 9~h Flonr ~ New Ynrk, NY 10012-3939 ~ 7e~- 2 f 2-2 ~ 7- [ 100 ~ Fax; 212.217- 1 101 0

www.domint.eam t tnfoQdomini.com ~ investor Servlees: t-S00-582-b757 (DSlL Inves~nenc Serufces LLC, DtSLF'IbULBP °—



~j ;:

Ban Assault Weapon Bales at I~'red Meyer Stores

~C90IVC(I: Sharcl~oldcrs of Kroger (the "Company"~ urge the Board of Directors to adopt a policy to ban
the sale ofsemi-automatic firearms and accessories at all company owned and operated stares. The policy
shUUtd he adopted, aa~d cepos-ted to siiarelloldeis, by December, 2016.

Whereas

Kroger owns Fred Meyer stares, which serve oustomers i~~ Alaska, Idaho, Uregan and Washington St~t~.
Approximately one-third nF2~`reci Iv}Pyer lor•~tions silt firefirms, incl~~c~ing semi-a~~t~z~~atic a-~fi1es a~~d
h~ndgttns,

In 2015, n3o~•e than 12,000 peapte were killed by duns in the United States, according to the Gun Violence
Archive, incEudi~~g suicides.

Acco~~ing to tha Violence Policy CenC~r, since 1980, there have bet a at least SQ mass shoatin~s in the
United ~taCes where the sh~trter used lii~h-cap~c;it~+ aiii~riut~itio~i itia~azir~es. Accurdin~ io .Mather Junes
~na~azine, l~elweei►1982 an~12012 more tliati }calf of mass sl-►ooters used semi-automatic assault weapons
and weapons equipped with high. capacity cartridges. (<`Mar e T~a~a .Ila f ~, f Mass Shooters Used Assault
YVea~~ons crud high-G'apacity Magazir~~s," Pe6ruaiy 27, 2013)

Assault weapons arc civilian versions of military ~veupons. They are a class of semi-automatic fire~yms
thAt require g single pull of the trigger for ecich shot fired, yvith the next rot;nd, typically stored in nn
amrnunitian clip, loaded automatically. $ecai~sa someone using an assault weapon can fine many more
shots befo~•e needing t~ reload, the shooter can kill a lot of people in a short time.

Fred Meyer gun counte~•s are stiffed by trained Associates and the oompany seeks to comply with all local,
state and federal bacicgiound chick and firearms sates laws. However, according to the New Yvr•k Ti~rres,
"The vast z~ajority of guns used in 15 recent mass shootings, including at )cast two of the guns used in the
San Bernardino attac~C, were bought legally and with a federal background check. At least eight gunmen
had aa•in~i~~al histories ar doou~nented mental health problems that did not p~•event them fioin obtaining
them• weapons." Eight of these shootings involved semi-automatic weapons. ("How Tlasy Gc~t Their
Guns", Decembex 3, 2015)

~;ighfy-twn percent of ~v~a~ons inv~lv~d in mass sha~tings aver the last three decades have t~Qen
t~nughf. legatly, ace~rding tc~ a datahase c~m~riled by il~fnfhPr.Inr~ec magazine_ ("Mns•e Thcn~ RII.~'e~~cen~
of Gams Used In Mgrs ,Shnotingc CJbtuifx¢d I.e~-ally",NBC News, Decemhe~• 5, 2 15}

Kroger leas teen a public target bf "Moms Demand Action," a gwy central group, for its policy pennittin~
customers to openly caej°y firearms where teg~lty permitCed. The organization points #o more se~~sable
policies xt Costco, Target, Gia~~t, Whole Foods and'~prouts Farmers Market.

Semi-ac~tun~atic ~~'ear~~~ sales niay rep~-es~~~t a tiny fc'actioi~ of Ktv~er's ~uitival s~l~.y, but c~~i r~pr~ti~~it a
very si~►~ificant rtputatiUna] risk to the brand if a Fred Meyer sto~~ is eoluiecte~3 to a a~~ass sl~outitl~.
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Frem: Adam Kanz~r [maiito:akanzerc~~domini.coml
Sent: Tuesday, January 12, 2016 4:01 PM
To: Ward, Kate
Cc; Dailey, Keith G; Holmes, Cindy
Subject: Shareholder Proposal Submission

Dear Kate:

Attached, please find a shareholder proposal asking Kroger to stop selling semi-automatic ~~veapons at its Fred

Meyer stores. A hard copy will be arriving via UPS tomorro~~v.

ar~i still interested in speaking with the c~rnparry about these issues, but deeidedto preserve our rights try bring

the issue before sharehoEders, considering your filing deadline tamorroWr. I look forward to hearing #rom you.

Sincerely,

Adam

~omini y~
S~t1At lNVESTMfNTS'

Adam Kanzer~ Managing Director

Do~rini Social Investments LLC

532 Broadway, 9th' Floor ~ New York, NY 1017Y2-3939

111-Z1/-lU2/~ ~ akanzer(Ndomini.com I ~'.~'~~`.:'.d~t?iini r~~ri

This e-mail mESSage, including any attachments. is for the sole use of the intended recipient(sj and may contain
information tha± is confidentiaE and protected by law from unauthorized disclas~ire. Any unauthorized revie~~. use,
d~scfosure or distribu ìon is prohibited It you are not the intended recipient, please contact the sender by reply e-

mail and destroy all copies of the original message.
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SQCF,4t fPVVESTMEMTS"'

Investing for Good ̀'~'

January 12, 2026

Ms. Cluistie~e Wheatley
GroEip Vice President, Secretary and Gcner~il C~ui~sel
T'k~e Kroger Co.
] 01~ Vine Street
Cincinnati, 4hia 45202-1 l Od

VIa ~;niter~ ~'arcel ,Se~~vice

RE: Shareholder Proposal Submission

Dear Ms. Wheatley:

I am writing on behalf of the Dnn~ini Social Equity Fund, along-term sharehoide~• in the Kroger
Cotztpauy (the "CCIIIi~ililx"}.

We are writing today to subunit the attached sliarel~otde~- proposal asking Kroger to adopt a ~jolicy to Ua~~
the sa4e ~f semi automatic weapons anti accessories at all of its awned and operated stores.

The nttucl~ed proposal is submitted fog• inclusion in the next proxy stn#ement in nccord~ncc with Rulc t4a-
8 of the General Rules and Rcgul~tions of the Secu~•ities Act of 1934. We have held more thfln $2,000
worth of t4roger shares far greater• than one year, snd will maintain ownership of the ~~equired number of
shares through the date cif the nest stockholders' a~~nual n~eeti~~g. A letter ve~ifyiiig atrr ownership of
I<roger sha3•es froth our pot~t~olio's custodian is forthcoming under separate cove•. A representative of the
Fend will nftcnd the stackhntdcrs' mccting to motic the resolution as rcquircd by SEC Rules.

We nay ba joined by other investors in submitting this proposal. If so, please consider Dorrtit~i to be the
Lead sponsor and copy me on all correspondence. We strongly believe the attached proposal is in the best
interests of our company gull its shareholders, and welcvrne the opportunity to discuss the issues raised by
the praposat with you at your earl€est eonveni~nce. r can be reached at {2 i 2} 217-] 027, or at
akanzer a)tlnrnini.cor~~.

Sinc:ea• y,

gin Ka~izer
ice President, Don~i~~i Social Equity Fund

Ma~~~t~it~~ Dii~eclur, Duiuini Su~ial iuvesUnents L,LC r
J

M1'
C

ce: Kate Ward, Inva~tc~r Rel~tinns o

T

Y
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C
O

O

532 Broadway,'Jth Floor ~ NPwYark, NY i4t~12-3934 ~ Tel: 2k2-217-i 100 ~ Fax: 212-217-I 101
www.damin€.cam ~ infoQdomini.eam ~ inv~secr S~rvtces: 1-800-582-6757 ~ DSIl. InvesuY,enc Sprvic~s LLC. DSsteVbucar —
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Ban Assault Weapon Sales at rred Meyer Stores

Rcsolvcd: Sharcl~olders of Kroger (the "Company") urge tho Bourd o~'Directors to ndo~t a policy to ban
the sale of semi-automatic tireaims and accessories at all company owned and operated stores. The policy
s6autd be adopted, and reported to shareholders, by December, 2016.

Whereas

Kroger• owns Fred Meyer stores, which serve custorr~ers in Alaska, Idaho, Oregon and Washington State.
Approximately one-third of #'red Meyer locations self firearms, including semi-a~it~x~~at r.. ~tiflet and
handguns,

In 2015, r13o~•e than 12,000 people were killed by guns in the United States, according tQ the Gun Violence
Archive, including suicides.

According to the Violence Policy Center, since 1980, there have been at lcsasl 50 mass shn~tin~ in the
United Stites where the shue~ter used lii~h-capacity aii►iliunili~~i ~~ia~~ziues. Ac:co►•din~ io Maher Ju,ieS
ltld~,ilLIl1C~ t~etween 1982 ant12012 more tliau half of mass shooters used semi-automatic assault weapons
:end weapons equipped with high capacity cartridges. ("Mo1-e Tha~a Ilrxlf of Mass Shooters Used Assault
Weapons acid Iligh-G'apacrry Magazines," I'ebruaiy 27, 2013)

Assault weapons arc civilit~n versions of military weapons. They are ~ class ofsemi-automatic firetu~ms
that require A single pull of the trigger .fog• each shot fZred, with the next ro~;nd, tynzcully stored in un
ammunition clip, loaded automatically. $ecause someone using an assault weapon can fine many more
shots before needing to reload, the shorter can kill a lot of people in a short time.

Fred Meyer gun eounte~•s are staffed by trained associates and the company seeks to corr►ply witi~ all lc~al,
state and ;federal background check and firearms sates laws. However, according to the New Yv~•k Tinres,
"The vast majority of duns used in 15 recent mass shootings, inoluding at Icast two of th;c guns used in the
San Bernardino attack, were bought legally and with a federal backgrou~id check. At least eight gunmen
lead c~•iminal histories or dczcumented mental health p~•~blems that did not prevent them from obtaix~in~
their weapons." Eight of these shootn~gs involved semi-aatornatic weapons. ("Huw T/zey Gv~ Their
Guns", December 3, 2015)

Eighty-twn percent of wea}~ons .involved in mass shootings aver the last three decades hays bQen
hrni~ht legally, according to a da#abase c~m~iied by Mnther.It~~ter ma~a~ine. ("Mare Than RO ~'et~~pnt
of Guns Usecf in Macs .Shnntin~s (?btuit~ed I.e~;ully",NBC. News, Decemher 5, 2015)

Kroger has been a public tar;et of "Moms Demand Action," a guri control group, for itz policy permitting
custorr►ers to openly carry firearms when legally permitted. The organization points to more sensible
policies at Costco, Target, Giant, Whc~lc: Foods and Sprouts Farmers Market.

Semi-ai~turoatic fi►~ear~u sales niay i•epresea.~t a tiny fractir~i~ ofK.~vRe:•'s ~uf~~ual sales, but cart represent a
very significant rtputationa] risk to the brand if a Fred Meyer store is coiviected to a ~itass sl~ootisig.



From: Adam Kanzer [mailto:akanzerCuldomini.coml
Sent: Wednesday, January 27, 2016 5:11 PM
To: Hardesty, Laura M
Subject: RE: The Kroger Co. Shareholder Proposal
Importance: High

Dear Laura:

(fur ~uatnrlial letter is attached_ Plaase lat mP knnw it you nPP~I anything further.

Best,

A~larn

~+

Domini
SOCfAt INVESTMENTS•
Adam Kanzer~ Managing Uirecior
Domini Social Investments LLC

=~32 Broadway, 9th door ~ New Yark, NY 10012-3939

)-717-3(1771 ~ akan~Pr(ari~mini.rnm ~ wvnv dnmini mm

From: Hardesty, Laura M
Sent: Wednesday, January i3, 2016 4:19 PM
To: Adam Kanzer eakanzer(~domini.com>
SubJecc: The Kroger Co. Shareholder Proposal

M r. Ka nzer,

We received the shareholder proposal dated January 12, 201G sent by you on behalf of the Doinini Sacial Equity Fund. 1
am writing to notify you that there is a technical defect in the proposal that needs to be corrected prior to its inclusion in
the proxy statement.

We have not yet received the proof of ownership that you noted will be provided separately. Pursuant to Rule 14a-8,
?ach shareholder submitting a proposal must also send proof of own?rship of Kroger stock iri excess of 1%~r $2,000 held
continuously far the one year period prior to the date of the proposal. Under the SEC rules, you are required to send
proof of ownership within I4 days.

You may send the documentation to my attention via the contact information below.

Regards,

Laura

Laura M. Hardesty ~ Corporate Counsel
The Kroger Co. (1014 Vine Street, Cincinnati, OH 45202

Tnis e-mail message. including any attachmenEs. is fo: the sole use of the intended recipients}and may contain information
that is confidential and protec±ed by law from unauthorized disclosure. Any unauthorized revie:~.. use. disclosure or
CIIStf lrJ lltl0 ~1 IS +J(OIIInIt9 CI. If y0U ale 1141 tI1Q If1t9C1~?~ fBCIrIEQ (lt, ~IBd$@ CQilieift tflQ S@~1CI?( ~y f@f]I~ 2-(1l c'll' df1C~I CI@S~rOy c~1II

copies o'` the original message.



S-r~rF ST~i~:~:

Januar~~ 27r~', 201 b

Adam Kanter
Vice President
532 Broadway, 9''` Floor
New York, NY 10012-3939

Re: Domini Social ~c}uity Fund

Dear Mr, Kanter:

This is coil~irmation that State Street Bank ~ Trust, as ~usiodian for the Do~nini Social Equity N'i~nd, has
continuously held sh~rec cif Kroger c_'a, for mare than one ye~isro~~~aaetnnemor~r~ltar,IiJ~z~s+~t3ry Tnist
{ ,nmj~any. AS cif .ian~iary 12, 201 ti, Rtate Street helr~ 479,fiR(1 a{iare~, 44R,~Fi~ of which wire held
continuously for more than one year.

Securi Na~r~nber of Shares Shares Held 1+Years

Kreger (.;o. 4%9,tigC) 44R,(lh9

If you have atiy questions or need addiliorl~~ information, please contact one at 617-662-7482.

Sint;ereIy,

Jeff S~ccocia
Vice Presidenk
State Street Global Services

Limited Access
Information Classification: Limited Access



From: "Adelman,lessica"
Date: February 17, 2016 at 4:A4~22 PM EST
To: "akanzer@domini.com" <akanzer@domini.com>
Subject: Touching base -hello from Kroger

Hi Adam —hope you are well. Our General Counsel &Corporate Secretary Christine Wheatley and
wanted to touch base with you in the near future as we often are in dialogue with our various
investor groups. Please let me know if you might have time tomorrow to speak fer a few minutes.
Thanks in advance and I look forward to our conversation.

Jessica C. Adelman
Group Vice President, Corporate Affairs
The Kroger Company

This e-mail message, inckuding any at±achn~ents, is for the sole use of the intended recipients) and may contain
information that is c4nfidertial end rrotected by Ia~N from unauthorized disclosure. Any ~~nauthorizecf review, use,
disclosure or distribution is prohibited. If you are not the intended recipient. please contact the sender by reply e-
mail and destroy all copies of the original message.


