
~~ ~~ 
►~

.~o~c~ 16004fl99
~ti~ ~~' lJlYil'ED STATES

~ a~~CUR[TIES AND EXCHANGE GC)MM(SSION /

~d ~'. WASHINGTAN, D.C. 20549 ` ~/ ~ /~

Mx%'~ F

DIV1510N OF ~ -'-'---~-}---___~~

CORPORATION FINANCE 
~L~iCE11•~~ed SEC

!February 22,2016
Ft~ 2 ~ 1

David S. Maltz Washington, TIC 2p549Duke Energy Corporation ...________
david. maltz@duke-energy. com

Re: Duke Energy Corporation
Incoming letter dated January 4, 2016

Dear Mr. Maltz:

Act: L ~ ~ ̀~
Section:. ~" 

YrRule.
Public
Availability: o~- ~-~

This is in response to your letter dated January 4, 2016 concerning the shareholder

proposals submitted to Duke Energy by the Nathan Cummings Foundation, As You Sow,

Everence Financial and Pax World Mutual Funds and by the Connecticut Retirement

Plans and Trust Funds. We also have received a letter from the Nathan Cummings

Foundation dated January 25, 2016. Copies of all of the correspondence on which this

response is based will be made available on our website at http://www.sec.gov/divisions/

corp~n/cf-noaction/14a-8.shtml. For your reference, a brief discussion of the Division's

informal procedures regarding shareholder proposals is also available at the same website

address.

Sincerely,

Enclosure

cc: Laura Campos
The Nathan Cummings Foundation
Laura. Campos@nathancummings. org

Matt S. McNair
Senior Special Counsel

Donald Kirshbaum
State of Connecticut
Office of the Treasurer
donald. kirshbaum@ ct. gov



February 22, 2016

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Duke Energy Corporation
Incoming letter dated January 4, 2016

The first proposal seeks a report assessing how Duke Energy is adapting, or could
adapt, its business model to significantly increase deployment of distributed low-carbon
electricity resources as a means to reduce societal greenhouse gas emissions and protect
shareholder value. The second proposal requests that a board committee oversee a study
of the potential future impact of changes in the electric utility industry, and prepare a
report to shareholders which includes the company's plan on how to meet these
challenges and protect shareholder value.

We are unable to concur in your view that Duke Energy may exclude the first
proposal under rule 14a-8(i)(7). In our view, the proposal focuses on reducing
greenhouse gas emissions. Accordingly, we do not believe that Duke Energy may omit
the first proposal from its proxy materials in reliance on rule 14a-8(i)(7).

There appears to be some basis for your view that Duke Energy may exclude the
second proposal under rule 14a-8(i)(7), as relating to Duke Energy's ordinary business
operations. In this regard, we note that the proposal relates to the products and services
that the company offers. Accordingly, we will not recommend enforcement action to the
Commission if Duke Energy omits the second proposal from its proxy materials in
reliance on rule 14a-8(i)(7). In reaching this position, we have not found it necessary to
address the alternative basis for omission of the second proposal upon which Duke
Energy relies.

Sincerely,

Coy Garrison
Attorney-Adviser



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 [ 17 CFR 240.14a-8], as with other matter under the proxy

rules, is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine, initially, whether or not it maybe appropriate in a particular matter to

recommend enforcement action to the Commission. In connection with a shareholder proposal

under Rule 14a-8, the Division's staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Company's proxy materials, as well

as any information furnished by the proponent or the proponent's representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the

Commission's staff, the staff will always consider information concerning alleged violations of

the statutes administered by the Commission, including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved. The receipt by the staff

of such information, however, should not be construed as changing the staff's informal

procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff's and Commission's no-action responses to

Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these

no-action letters do not and cannot adjudicate the merits of a company's position with respect to

the proposal. Only a court such as a U.S. District Court can decide whether a company is

obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary

determination not to recommend or take Commission enforcement action, does not preclude a

proponent, or any shareholder of a company, from pursuing any rights he or she may have

against the company in court, should the management omit the proposal from the company's

proxy material.



T1~iE NATHAN ~ CUlVSMINt~S FOUNllATIt~N

January 25, 2016

Via E-mail tc~ S_hareholcier~~~a_~osals(~sec.~nv

Securities and Exchange C~mr~nission
100 F Street, NE
Washington, DC 20549
Attention: Chief Counsel, Divisian of Carpoz•atic~n finance

Ike: Request 6y Duke Energy Corporation tt~ omit shareholder proposal

submitted by the Nat~~n Cumrrtings Foundation

Dear Sir/Madam,

Pursuant to [Zule 14a-8 under the Securities Exchange Act of x.934, the

Nathan Cuinznings Foundation (tt~e "~'aundaCiota") submitted a shareholder proposal

(the "Froposal") to Dupe Energy Corporation ("Duke" or the "Company"). The

Proposal asks Duke, with board Qversight, t~ analyze how it "is adapting (or could

adapt) its business model to significantly increase deployment a~distril~uted lnw-

C1t'~30n ~I~CCT'1C1~~ I'~SOItI•ces as a means to reduce societal greenhouse gas emissions

a~~d protect shareholder value."

By letter dated January 4, 201~i, Duke stated that it intends to omit the

Proposal from the proxy materials to be senC to shareholders in connection with the

201b arYntxal meeting of shareholders and asked for assurance that the Staff would

not recommend enforcement action if it did so. Duke argues that it is entitled to

omit the Proposal in reliance nn Rule 14a-8(i~(7), an the ground that Che Proposal

relates to Duke's ordinary business t~perations. Because the Proposal addresses tl~e

significant policy issue of greenhouse gas (GHG) emissions reduction and does snot

micramanage Duke, the Foundation respectfully asks that duke's request for relief

be denied.

Du~Ce points to three aspects of the Proposal justifying exclusion on ordinary

business grounds.

q75 TENTH AV~NUL 14TH FLOOR NF.W YOIi.K, NNW YORK ~ooa8

Pha~~r zx2.~8~,~30o Fa:c ~iz.ry8~7.~3~77 www.nart~ancummings.or~;



First, Duke claims that the Proposal addresses "which products and services"

the Company should offer. Duke selectively quotes from the Proposal's resolved

clause tQ highlight mentions oflow-carbon electricity resources such as customer-

sitedsolar, community sc~tar and energy storage that pose a threat to the traditional

centralized power distribution maael. In a somewhat related argument, Duke

argues that the Proposal deals with the Cam~any's "technology choices," again

pulling out isolated references from khe Proposal.

It is true that the Staff his permitted exclusion on ordinary business grounds

of certain proposals directing companies to offer particular products or make

specific technology choices. For example, in Dominion Resources, Inc. (Feb. 19,

2014), cited by Duke, the Staff allowed exclusion of a proposal asking the company

to develop options for• its Green Power program to develop local renewab}~e energy

aid give custvrners information about haw to support renewable energy, The Staff

reasoned. that the proposal was concerned with the sale of particular pra~ucts or

services. (It is worth Hating that the propvi~ent did not argue that the proposal was

concerned with GHG emissions redaction or climate change, despite a reference to

G~3G emissions in the whereas clauses.

Contrary to Duke's claim, the fact that a proposal involves either products

and services or choice of technology does not, by itself, end the analysis. Where

references to such maCters are part of a pr. aposal addressing a significant policy

issue, exclusion has not been permitted. The Staff has a~'firmed innumerous

deCerminations that climate change, and efforCs to x~duce greenhouse gas emissions

to slow the change in the earth's climaCe, constitute significant social policy issues,

(~.g~, first Energy (Mar. ~, 201.5)) Here, the Proposal's resolved clause states upfronfi

that Duke should assess how it is for could bej increasing depbyment n~distributed

low-carbon resources For the express purpose of reducing greenhouse gas

emissions.

Earlier this month, the Staff rejected an ordinary business challenge very

similar to Duke's in Northwestern Corporation (Jan. 8, 2.016). The proposal in

NorthWestei•n was substantially similar to the P~•apasal, with nearly identical

resolved clauses. The only difference, other t}~an Che company narrres, is that the

Proposal asks Duke to assess how it is adapting its business model "to significantly

increase deployment of ds#ributed law-carbon electricity sources," while the

Northwestern proposal asked that company to assess how to "enable increased

deployment" of such sources.

N~rthWestern made both the "products and services" and "cht~ice ~f

technology" arguments offered by Duke. Without the benefit of a proponent

response emphasizing the overriding purpose of the proposal, the Staff issued a

determination declining to agree with Northwestern, stating "!n our view, the

proposal focuses an reducing greenhouse gas emissions:'

The Northwestern determination was consistent with others rejecting



ordinary business arguments, even where specific technc~logi~s or products and

services are rnentianed, when the proposals addressed the issue of climate change

ar greenhouse gas emissions reduction. ITI IagTlliTll0t1 RBSOUCCES, Inc. (F'eb. 27, Z014),

the proposal asked the company to report on the environmental and climate change

impacts of using biomass as a renewable energy source. The Stiff i•ejecCed

Dnr~inion`s argument that the proposal addressed Dominion's choice of

technologies ar enemy sources, finding that it dealt with the significant policy issue

of climaCe change.

I3uke tries to distinguish the recent determination in DTE Energy Company

(Jan. 26, 2015), in which thg Staff declined to allow exclusion on ordinary business

grounds of a prap~sal very sirnil~r tt~ the Pr~pasal. Duke points tp ttae fact that the

Proposal's supporting statement includes more discussion of the Company's energy

sources and its whereas clauses include less material on climate change. Because

climate change has been raised in shareholder proposals for many years,

shareholders are now aware of the factual background regarding climate change

and the measures that will b~ necessary to prevent catastrophae developments. That

the Proposal does not recite that factual background again. does not mean that the

Proposal does not address the significanC policy issue of GHG emissions reduction.

Duke also contends Chat the Proposal tries to micromanag~ the Company's

business by dictating its choice of energy sources. But it does no such thing. The

Proposal does not direcC Duke to adopt a particular source or sources, but instead

requests an analysis and r~pc~rt tc~ shareholders. Thus, Duke could irt~plernent the

Proposal without making a single change to its mix of energy sources.

In that way, it is less direcCive than other proposals where exclusion on

ordinary business grounds was not permitted. For example, an Great Plains Energy

Inc. (Feb. 5, 2015), the proposal urged the company to "adopt quantitative, time

bound, carbon aiaxide reduction goals" and report on "its plans to achieve the

carbon reduction goals it sets." Much like Duke does here, Great Plains argued that

Che proposal micrc~managed the company because it infringed an management's

ability to choose which energy sources to use The Staff disagreed and declined to

grant relief. It rs noCewar•thy that the micramanagement argument was rejected

even though adopting specific GHG emission reduction goals woutd be more likely

to affect a utility's mix of energy sources than issuing an analysis of how one might

deploy more distributed law-cart~an ener~r sources.

Nor rs Che Proposal narrowly focused on one or two specific energy sources;

instead, Che Proposal asks that Duke's analysis consider possibilities that are

described generically in the resolved clause as "distributed low-carbon electricity

resources." The supporfiing statement provides six examples of possible sources and

contemplates that Duke's analysis could include "other applicable resources to be

determined by management.'" The wide latitude afforded to Du}ce management in

conducting the analysis undermines a claim of micromanagement. (See DTE Energy



CampanY (Jan. 2~, ~015~(dccli~~ing Co agi•e~ that a ~ropersal wiCh anearly-identical

resolved clause tc~ the Proposal impermissibly micromar~a~ed tl~e company)

For the reasons set fflrth above, the Foundation respectfully asks that Dulc~'s
request for ►io-acti~i~ relief be denied.

***

If you have any questir~ns or need anyChin~; further, Tease do not hesitate tc~

call me ak (212) 787-7300, The Foundatipn appreciates the opportunity to be of

ass sfiance in this matter.

Very truly yours,

Lauri C~rnpas
Director of Shareholder Activities

cc. David S. Maltz
Vice President, Legal and Assistant Co~•porate Secretary
I~uk~ Energy Cc~rpr~ratinn



~~~ DUKE
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January 4, 201b

VIA E-MAIL
Office cif Chief Counsel
Division of Corporation Finance
t1,S. Securities and Exchange Cgmmissioa~

I OD F Street, I~I.E.
Washington, DC 20549

r~~~~d s. n~ai~
Vics President. Legal end

Assistant Corporate Secretary

550 S Tryon Street
Charlotte. NC 28202

Meiling Address
Mail Code DEC45N P O Box 1321

Charlotte, NC 282D1

F 704 382.3477
980 373.52ot

~l,~vid.maltz duke-~n@r,~y~com

Re; ~missi+~n of Shareholder Praposai Submitted By The Nathan Cu~ntr~ings

Foundafion (the "Cammings FQundatfon"j with As You Sow,

Everence Financial end Fax Warld 1Vlutual Funds as CaFilers

~Janission of Shareholder Proposal Submitted By C~nn~ctieut Retirement

Plans and Trust Funds ("CRl'7'F")

Dear Sir or Madam:

Pursuant Co Rule 14a-8(j)(1) promulgated under the Securities Exchange Act of 1934, as

amended (the "Exchange Act"}, Duke Energy Corporation (the "Company") requests

confirmation that the staff cif the Division of Corporation finance (the "Staff') of the U.S.

Securities and Exchange Commission (the "SEC°')will not recommend any enforcement action

iPthe Company omits tram its proxy sc~}icitation materials ("Proxy Ivlaterials") fpr its 2016

Annual iVieeting of Skaareholders (the ̀ °2016 Annual Meeting"} the prppa$als submitted to the

Company by the Cummins Foundation, with A.s You Sr~w, Everence Financial and Pa~c World

Mutua] Funds as Co-Filers, on November lg, 2105 (the "Cummings Foundation Proposal") and

CRPTF on November 23, 2Q 1 S (the "CRPTF Proposal," and together with the Cummings

Po4indation Proposal, the "Proposals"). The Cumnxings F~undatis~n, As You Saw, Everence

financial, l'a~ Wnrld Mutual Pt~nds and CRPTF are collectively referred to herein as the

("PrQpdnents"}.

This letter provides an explanation of why the Ct~mpany believes that it rtiay exclude the

Proposals and includes the attachments required by Rule 14a-$(j). In accordance with Staff

Legal bulletin No. 14D (Nnv. 7, 2008), this letter and its extribits are being delivered by e-mail

to shareholderproposalsir~sec.gov. A copy of this letter and its attachments are also being sent

on this date to each Prc~panent in accordance with Rule l 4-8(j), informing each Proponent of the

Company's irnention t~ omit the Proposals from the 2016 Annual Meeting T'roxy Materials. ~Ne

also wish to take this opportunity to inform the Proponents that if either Proponent submits

additional correspondence to the Staff with respect to their Proposal, a ropy of that

NS94523



cQrrespc~ndence should alsa be furnished to the Company, addressed to the undersigned, pursuant

to Exchange Act Rule 14a-8(k). This letter is being submitted nc~t less than 80 days before the

fitin~ of the Company's 2D t 6 Annual Meeting P~axy 1Vlaterials, which the Company i~ztends to

file on or around March 24, 2Q16.

TI-~E PROPOSALS

The Cummines ~`oundation Proposal

The Cummings Foundation Proposal states:

Resolved: With board oversight, assess hpw Duke Energy is adapting (or could

adapt) its business model to significantly increase deployment of distributed low-

carbon electricity resources as a means to redoes societal greenhouse gas

emissions and protect shareholder value, and report to shareholders (at reasonable

cost and omitting proprietary information} by September 2016.

Supporting Statement: We recorrtmend Duke Energy assess revenue models Eor

significantly increased depl~yrnent of distributed Iow-carbon electricity resources

for eotnmercial, industrial and residential customers including, but nc~t limited ta:

customer-sited solar, community solar, energy efficiency, energy storage, demand

response, electric car charging stations and 1 or othez~ applicable resources to be

determined by management.

A copy ofthe Cummings Foundation Proposal and related correspondence is attached hereto as

Exhibit A.

The ~RPTF Praraasal

The CRPTF Proposal states:

Resolaed: Shareholders request that a committee of the Board of Directors

oversee a study of file potential future impact of changes in the electric util'aty

industry, anti prepare a report to shareholders which includes the corr~pany's plan

an how to meet these challenges and protect shareholder value. The report tp

shareholders should be prepared at reasonable cost, omitting pra}~rietary

information, and be completed by September 1st, 2016.

A copy afthe CRATF Proposal end related correspondence is attached hereto as Exhibit B.

REASONS FOR EXCLUSION OF PROPOSALS

1, Rule ~4a-S{i)(7)

The Company believes that the Proposals may be properly omitted pursuant to Rule 14a-8(i)(7}

because they each deal with a matter relating to the ordinary business of the Company.

z



2. Rule ~ 4a-8()(11)

In the event thai the Staff does not concur with the Company's view that the Nroposals may be

excluded pursuant to Rule 14a-$(i}(7) as matters relating to the Company°s ordinary business,

the Company believes that the CRPTF ~'roposal may be properly omitted pursuant to Rule ] 4a-

8(i)(11)because the CRPTF Proposal is substantially duplicative of the Cummings Foundation

Proposal, which was submitted t~ the Company prior to the CRPTF Proposal and will be

included in the Company's Proxy Materia.is fnr the 201 ~ Annual Meting to the extent that the

Staff does not concur with the Company that it may be excluded pursuant to Rule 14a-8(i)(7).

DISCUSSION

1, The ~Con~pany may omit the Proposals pursuant to Rule 14a-8(i)(7} because they deal

with matters relating to the Company's ordinary business operations.

tr. Bnckgror~ntf.

Ru(e 14a-8(i}(~) pecnnits the omission of ~ shareholder propflsal that deals with a matter relating

to the ordinary business of a company. The care basis for exclusion under Rule 14a-8( )(7) is td

protect the authority of a company's board of directors to manage the business and affairs of the

company. In the adopting release to the amended shareholder proposal rules, the Staff stated that

the "general underlying policy of this exclusion is consistent wifih the policy of mast state

corporate laws; to confine the resolution of ordinary business problems to management and the

boaxd a#'directors, since it is impracticable for shareholders to decide hovv to solve such

problems at an annual shareholders meet"rng." Exchange Act Release Na. 34-4~~18 (May 21,

1998) ("1X98 Release').

A shareholder proposal involves "ordinary business" when it relates to matters that are sn

fun~amentat tc~ management's ability to run the company on a day-to-day basis that, as a

practical matter, they are not appropriate for shareholder oversight, See id. The Staff has also

stated that a proposal should riot attempt to "micro-manage" a company by "probing too deeply

into matters cif a complex nature upon which shareholders, as a group, would not be in a position

to in~ke an informed judgment.".See id. {citing change Act R~dease No. 3~t-12999 (Nov. 22,

~ 176)).

Further, in order to constitute ordinary business, the proposal must not involve a si~nifieant

social policy issue that would override its ordinary business subject matter. See rd Where the

Staff f nds a significant social pc~~ cy issue to exist, the SEC has stated that such proposals may

"transcend the day-to-day business matters and raise policy issues so significant that it would be

appropriate for a shareholder vote." Id. The Staff considers "both the proposal and the

supporting statement as a whole" in deterinining whether a significant social policy issue exists.

{Staff Legal Bu1lEtin No. 1 ~C (June 28, 2005} ("SLB 14C")). Although the Staff has found

certain environmental issues to constitute significant soci~! policy issues, the reference to an

environmental issue within a proposal is not determinative of its excludability. See id.; see also,

Papa.7ohn's International, Inc. (Feb. l3, 2QIS) (proposal encouraging the company to expand its

menu offerings to include vegan options "in order to advance animal welfare (and] reduce its

ecological footprint" among other items did not focus on a significant palmy issue and was

3



excludable as relating to the company's ordinary business operatit~ns (e.g., products offered for
sale} under 14a-8(i}(7)); F r~stEnergy Carp, (M~r. 7.2013) {proposal requesting the compa~~y to

"adopt strategies and quantitative goals to reduce the company's impacts on, and risks to, water
quantity and quality" involved ordinary business operations under Rule 14a-8(i){7} and did "not

focus on a significant social policy issue"); and Exxon Mobil Corporation (Mar. 6, ZOl2}

{pro}~osal addressing the "environmental, social, and economic chal]enges" associated with ail
sands was found not to focus on a signi#icant policy issue and was excludable under Rule 14a-

Also, the. fact that a shareholder proposal requests a report an areas of risk facing a company
does not prevent exclusion of the proposal if the underlying subject matter relates to ordinary
business. Where a proposal relates to the assessment of risks, the Staff has stated "rather than

focusing on whether a prt~pasal and supporting stafiement retate to the company engaging in an

evacuation of risl~, we will instead focus on the subject matter to which the risk pertains. car #hat

gives rise to the risk ...." (5taff legal Bulletin No, 1 ~'E (Oct. 27, 2009))

Far the reasons set Earth be}ow, we believe that both Proposals may be excluded pursuant to Rule
14a~8(i)(7).

b. The Cummings Foundation Propvsai

The +Cummings Firundat +gin Froposal relates to E'ompuny decisions surrounding which
products and services to offer. The Cummings Foundation Proposal requests a report from the
Company regarding the products and services t}~at should be offered to its "cc~~n~nercial,

industrial and residen#ial customers." Specifically, the proposal requests the Company to assess
hotiv it is "adapting (or could adapt) its business model to significar►tly increase deployment of
distributed Ic~w-carbon electricity resources," to be accomplished through the assessment cif

"revenue m~adels ...including . , .customer-sited solar, community solar, enemy efficiency,

energy storage, demand r~spanse, electric car charging stations ...."

The Staff has long held that proposals involving the products and services that a company aff~rs
relate to its ordinary basiness aperati~ns and are excludable pursuant to Rule 14a-8{i)(7}. For

instance, in L)ominion Resources, Inc. (Feb. 19, 201 ~t) ("Dominion 2014-2"), the Staff Found a
proposal that requested the company to appoint a committee to develop changes to its Green
Power program, including the develc~p~nent of Deal renewable energy, provision of financial and
energy generation infarrnatian to customers and/or provision of other ways customers could

support renewable energy development, to be excludable pursuant to Rule 14a-8{i)(7}, noting
that the "proposal relates to the products and services that the company offers." Likewise, the

Staf~'agreed with the exclusion ofa proposal pursuant to Rule 14a-8{i}(7) in Pepco Holdings,

Inc. Feb. 1$, 2~l l) ("Pepco") where the prnpc~sal requested the company to "study, implement,

and pursue the solar rnarl~et as a means of increasing earnings and profts" and provide a report

describing "the market opportunities for non•commerci~l renewable solar rawer." Again, the

Staff noted that the "proposal relates to the products and services offered for sale by the
company." Id.; see also, Dominion Resources, Inc. (Feb. 22, 201 l) ("Dominion 2011-1")

{proposal requesting that customers have the option to directly purchase electricity generated

from renewable energy by 2012 found to relate to the company's provision of "products and

4



services" and was exciuda6le pursuant to Rule 14a-S{i)(7)} and Dominion Resources, Inc. (Feb.

3, 2011) {"Dominion ZOf i-Z°'} {proposal seeking company provision of financing ft~r installatit~n

of rooftop solar and wind generation units found to relate to the company's "products and
services" and was excludable under Rule 14a-8{i)(7)).

Similar to the proposals described above that related to the offer of products and services by a

company, the Cummings Foundation Proposal, when read as whole, relates to ordinary business

der€sons of the Company involving which products and services to offer its customers. The

"lnuv-carbon electricity resources" to be assessed for sale tc, commercial, industrial and
residential customers" are expressly called out - "cuStOmei~-sited sOl~r, community solar, energy

efficiency, energy storage, demand response, [and] electric car charging stations ...." Further,

the proposal specifically recommends that the ~ampany consider the revenue models associated

with the foregoing types cif electricity generation. In seeking a xeport regarding the assessment

of revenue models associated with various "distributed low-carboy electricity resources," the
~umrr~ings Foundation Proposal seeks to inject sharel~old~r oversight into decisions regarding

which products and services the company should offer t~ which customers. Such decisions are

must appropriately legit to management..

The emphasis of Ehe proposal an which products and services to offer is further seen through the

fcall~~vin~ statements:

"the rapidly declining costs of solar power end energy storage technoiogies'>

"that s~1ar systems and batteries would cause a huge disru~titan in the energy industry>,

a predictis~n that "tptal solar photovoltaic (PV}power costs will reach parity with average

~3ectricity prices grid parity} in 36 U.S. states as soon as 20I7"

"a proactive regulatory respans~ to distributed generation is credit positive as it gives
utilities improved rate designs and helps in the long-term planning for their
nfrast~ucture'>

"Utilities chat proactively engage with their customers to accommodate distributed
generation —even participate in the market themselves- limit their risk and stand to
beneft the most"

As shown above, the thrust of the proposal focuses on the Company's consideration ~f which

distributed tovv-carbon electricity saur~ces to offer. We consequently believe that the Cummings

Foundation Proposal is therefore excludable pursuant to Rule 14a-$~i}(7) as it involves decisions

regarding the Company's }~rc~duct and service mix -decisions which are most appropriate for

management who have the experience, training and resources to evaluate product markets and

customer needs.

The Cummings Foundatlan Proposal relates t~ tl:e Company's technology choreey. The

Cummings Foundation Proposal is also excludable pursuant to Rule 14a-8(i}(7) because it relates

to which technologies the Caznpany chooses to use. Speci~calty, the Cummings Foundation



Proposal asks the Company to assess revenue models associated wiih various models of

electricity generation and provision such as solar panels (i.e., "customer-sited" solar), energy

storage ans~ electric car charging stations.

The Staff has previously found that proposals relaCin~ to a company's choice of technolflgies fall

under the ordinary business exception fflund in Ruie 14a-8(i}(7). Far instance, in Dr~minion

12esources, 1'nc. (Feb. 14, 20]4} ("l)ominiart 2411-3") a proposal that requested the cs~mpany's

board to appoint a team to review the risks associated with developing solar generation and

report on those risks a~td the beneft5 of increased solar generation was found to relate to the

company's ordinary business operations —specifically "the company's choice oftechnaiagies far

use in its operatirsns" —and was excludable purs~►ant to Rule 14a~8{i)(7}. The Staff in
F'irstEnergy Corp. (M~r. 8, 2~ 13) also found a proposal Co relate to the company's choice of

technologies, and thus be excludable pursuant to itule 14a-8(i)(7~, where the proposal requested

a report regarding the Company's actions to diversify its energy resources to include energy

efficiency and renewable energy st~urces. See also ATcfcT Inc. {Feb. 13, 2012) ("AT&7"}

{proposal that requested a report disclosing company actions being taken in connection with

electrically inefficient set-tap boxes and the development ofmare energy efficient ones 4vas

~xcludabi~ under I~u~e i4~-8{i)(7))•

'i~ith the addition of'the "Supporting Statement,'° the Cummings foundation Proposal, when read

as a whole, expressly deals with tie Company's CI]OIG~ Of t~CI11~4IO~leS — ~1i'tiCLt~~T'Ij~ lt3

~evel~prnent of solar technology. As shown above, the Staff has routinely found that proposals

concerning a ~ornpany's choice of technologies for use in its operations are generally excludable

under Rule I4a ~{i)(7}> For these reasons, we believe that the Cummings Foundation Proposal is

excludable under Rule t 4a-8{i)(7) as relating td the camp~ny's choice of technology.

The Cummr"ngs FounriatiQn Proposal 1mpernrissibly seeks to micro-trran~tge ilie eo»zprrny's

business: In the 1998 Release, the SEC indicated that it considers "the degree to which the

proposal seeks to ̀ micro-manage' the company by probing too deeply into matters of a complex

nature upon which shar~hc~ld~rs, as a group, would not be in a pt~stion tta make an informed

judgnent.°' The Cummings Foundation Proposal involves a highly complex and core business

issue —namely, the Company's choice of energy sources used t~ supply electrical power.

Although styled as a request for a report, the proposal. read as a whole makes clear that the g+~al

of the proponent is for the Company to alter its energy mix aid rely more heavi(~ on solar energy

and similar technologies. This goal is made clear through statements such as

"tJBS projected that solar systems and batteries would cause a huge disruption in the

energy industry ... ,"

"Utilities ti~at proactively engage with their customers tp acct~mmodate dstrrbuted

generation [(e.g., solar power)] —and even participate in the market themselves — limiC

their risl~ and stand to benefit the most<"

44~D]istributed energy resources and renewables currently account fc~r only a tiny portion

of Duke Energy's generation capacity."



"We recommend Duke Energy assess revenue models ~'or significantly increased
deployment of distributed law-carbon electricity resources ...including ... custamer-

sited solar (and] cc~znmunity solar ...."

As disclosed in its SEC filings, the Company is actively engaging in the development of
alternative energy sources. The Commercial Power sector ~f the Company builds, develops and

operates wind and solar renewable-generation acid energy transnnission projects throughout the
eflncinental United States. Such projects a.re designed to increase reliability, integrate renewables

generation and relieve grid conges~i~n. The Commercial Fower renewables business is a
significant component of the Company's growth strategy. Renewable projects enable the
Company to respond to customer interest in clean technology whip increasing diversity in the

Company's generation portfolio, The Company's portfoti~ of wind and solar is expected t

continue growing in the coming years as the Company anticipates th~~ it will replay between $1
billion and $2 billion in the short-#ern for renewable energy projects.

decisions regarding the mix. pfthe Company's energy sources involve conaid~ration of multiple

and complex factors. Such decisions relate to operational ~.nd business matters that require the

judgment of Company management, who passes the skills and resources to make informed

decis~~ns. For the Foregoing reasr~ns, we believe that the decisions relating to the mix of the

Company's energy sources going fflrward, as requested b~ the Cummings Foundation Proposal,
are best determined by management and are poi appropriate for share~Qlder oversight.

Tl:e Cummings Foundation Fropt~sat May Be I)lstt`ngu shed Fratr~ D~'E Enemy Camparty

(Jan. Z6, 2015) ("DTE"). We aze aware thai the Cummings Foundation Proposal contains
certain language that is substantially similar to that found in a proposal previously submitted to
DTE Energy company. In DTE, the Staff determined that the proposal related to "reducing

greenhouse gas emissions" and was not excludable from the connpany's proxy materials as a
matter of ordinary business. However, unlike DTE, the Cummings Foundation Proposal contains
an additional "Supporting Statement" that significantly changes the focus of the proposal from

the overall reduction ofgreenhc~usegas {"GHG'°) emissions to the Company's development of
competitive products, services and technologies.

The "Supporting Statement," which was not present in DTE, specifically calls for the Company

to "assess revenue models ...Fir commercial, industrial and residential customers including .. .
customer-szted solar, cnmmunrty solar, energy effrciency, energy storage, derrrarrd response,
electric car charging stations ...." {Emphasis added) The "Whereas'" paragraphs preceding the

resolution also emphasize the proponent's focus on the Company's choice of energy sources —

these paragraphs specifically address<

"[The rapidly declining costs of solar power and energy storage technologies."
(Emphasis added)

A UBS report projecting "that solar systems crud batteries would cause a huge disruption

in the energy industry." (Emphasis added)

The purchasing ofsolar power by "W~lrnart, Kohl's Apple, fKEA, and Castco."



Qther utility companies that are "already capitalizing an providing distributed solar

generation and e»er~y efficiency Services." (Emphasis addcd)

The fact that "renewables currently account far only a tiny portion. of Duke Energy's

generation capacity."

Although some of'the information listed above was also included in DTE, certain information

emphasi2ing GHG emission reductitrn has been removed ar rephrased, taking the emphasis off

GHG emission reduction generalty and placing it on specific technologies that the Company may

choose to offer. For instance, unlike 1?7"E, the ~uminings foundation Proposal does not include

~ statement r~gardir~ estimates of how much emissions must decrease to stabi]ize ~loba]

temperatures. Further, a statement found in bath proposals regarding new U.S. EPA guidelines

is cpu~led with a new, additional statement in the Cummings Foundation Prapc~sal that

"[r]renewable energy arar~ energy efficiency are expected to be key coinpc~nents" in meeting such

guidelines,

The Company believes that when the resolution is read in connection with the "Supporting

Statement" (language noC found in I~T~ and the "Whereas'° paragraphs (which have been

modified from those found in 1~7'~, the Cummings Foundation Proposal relates to a matter ~f

t~rdinary business far the reasons set forth. herein and is therefore excludable from the Proxy

Ivtater als for the 2016 Annual Nesting.

Although the Cum»zings Foundation Proposal references C:HG ~missians, such reference

does not transcend the vrd~nary business nature of the prapnsa~ The Staff }aas stated that it' "a

prap~sal and supporting statement focus o~ the company engaging in an internal assessment of

the risks or liabilities that the company faces as a result of its operation that may adversely affect

the environment, ... there is a basis" for exclusion of the proposal under Rule ~ 4a-8(i~(7). SLB

1 ~C. We note that in Da~n~nion Resources, Irrc. (Feb. 27, 2014) (°;Dominion 2014»1`'>) the Stiff

declined to concur that a proposal seeking a report on the climate change impacts af'the

carnpany's use of biomass energy sources could he excluded, finding that the proposal "focused

an the significant policy issue ~fclimate change." Unlike Dominion 2014-1, the Cummings

~'oundat Qn Proposal, does not ft~cus on climate change but ~n the Company's choice of

technologies. The proposal in Dominion 201 -1 was specifically concerned that biomass power

plants cauId ~rnit more Cfl2 emissions than coal-fired power plants, negativ~iy impacting

climate change. The requested report did not seek the assessment of revenue models associated

with different forms of alternative energy resources or otherwise probe into the mix of Dominion

Resource's techno3ogy like the Cummings Foundation Proposal does.

When read as a whole, the Cummings FoundaCion Proposal seeks an assessment of various

technologies thaC the Company may employ tc~ protect shareholder value in wk~at the proponent

perceives as the changing landscape of electric utility generation. The adverse impact on the

environment created by choosing one technology over anther is a by-product of the proposal

and oat its central theme.



~'~nclusian. For the reasons stated above, we respectfully submit that. the Cummings

Foundation Proposal constitutes a matter of Qrdinary business that is n€~t appropriate for

shareholder oversight and should therefore b~ e~ccluded from the Company's Proxy Materials for

the 2016 Annual Meeting pursuant to Rule 14a-$(i)(7).

c. The CRPTF Prr~posal

7'he CRPTF Fr~posal relates try ~ompanJv ~lecfslans surrounding which products and services

ire offer, The CRPTF Proposal requests a report from the Company regarding its plan to meet

perceived changes in ttae electric utility industry being brought about by distributed generation

(c.g., sniar energy] and new er~er~y efficiencies. Such plan ~'undarnentally involves complex

decisions regarding the products and services the Company Offers in the future. The Staff has

bong held that prcaposats invr~lving the products and services that a car~apany offers relate to its

ordinary business operations and are excludable purssaant to Rule 1~a-8(i}(7). See Dominion

201-2; l~orninian 2011-I; Pepco; and Danrinie+rz 2011-2.

The CRPTF Proposal expressly deals with which products and services the Company should

offer going forward:

"Distributed generation ofelectricitY [(e.g., solar energy)] is expanding."

"Residential rooftop soar is expanding rapidly as costs for solar panels decrease ...."

"Nan-utility companies are entering the market of providirl~ energy e~eiency services."

" E]lectr~c companies will need to rethink not just their roles and business models, but

also their service anci product offerings and approaches to customer engagement."

"[Shareholders] are concerned that our company's generating f2cilities —bath current and

planned —may not be able to be used full capacity in the future due to t~ecreased

demand."

"Sharehcalders are also concerned that business opportunities for our company —both in

distributed generation [(e.g., solar power)] and energy efficiency --are facing competition

As shown above, the thr~ist of the proposal focuses on the Company's cansideratror~ of which

alternative energy sources to offer. We consequently believe that the CRPTF Proposal is

therefore excludable pursuant to Rule 14a-8(i){7) as it involves decisions regarding the

Company's product and service mix -decisions which are most appropriate for management who

have the experience, training and resources to evaluate product markets and customer needs.

The CRPTF Prvposat retat~s to the Cnmp~ny's cha~ice of technology. As discussed above, the

Staff has previously found that proposals concerning "a company's choice of technologies for

use in its operations are generally excludable under rule 14a-8(i)(7)." See FlrstEnergy (Staff

concurred in the exclusion of a proposal under Ruie I4a-8(i)(7) as impermissibly relating to the

company's choice of technology where the proposal requested a report describing the company's
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plan to develop solar electricity and the benefits associated t erawith). See also po~nirtlon 2014-
3 and A?'c~cT.

Similar to the above proposals that the Staff found excludable under Rule 14a-8(i)(7) as dealing
with a company's choice oftechnnlogies, the CR~TF ~'raposal focuses an the Campar~►y's
development of solar electricity generation. This can be seen through multiple statements
throughout the CRPTF Proposal that address the proponenx's concern over the Company's ability
to develop and deploy distributed generation te~hnnlagies —namely, solar en~r~y. For instance,
the proponent references:

the "reducing demand fbr centrally generated electricity ...."

"Distributed generation of electricity [(e.g., solar energy)] is expending. Residential
rooftop solar i~ expanding rapidly , ..."

"Shareholders of Duke Energy are concerned about Lhe accelerating impact flf distributed
energy generatit~n [(e.g., solar energy)) .. ,and how it may affect our company's
revenue."

"Shareholders are also concerned that business opportunities for oar company ... in
distributed generation [(e.g., solar energy) . , .are facing competition ...."

Given the CRI''1'F Proposal's focus on the development of distributed generation technologies —
spec featly solar power — we believe that the ~campany may exclude the CRPTP proposal from
the Proxy Materials fc~r the 2U16 annual Meeting pursuant to Rule 14a-8(i}(7) because at relates
to the Company's choice of technologies in its operations.

The CRPTF Proposal lmpermtssrbly seeks to rnl~ro-manage the Company's huslness In
evaluating whether a proposal as excludable under Rule I4a-8(i)(7), the 5EC has stated that ii
also considers "the degree to which the prgposal seeks to ̀ micro-manage' the company by
prnb3ng too deeply iota natters oFa complex nature upon which shareholders, as a group, would
not be in a position to make an informed judgment." 1998 Release Through the CP~tTF
Proposal, tl~e proponent seeks to insert shareholders, as a group, into decisions surrounding the
Company's mix of energy sources, which is part of its day-to-day business operations. Although
styled as a request far a report, the proposal read as a whop makes char that the goal of the
proponent is for the Company to alter its energy mix and rely rr~ore heavily on solar energy. This
foal is made clear through statern~nts such as

"Distributed generation of electricity j{e.g., solar energy)] is expanding."

"Major corp~ratians ...are aggressively increasing their production and use of
renewable energy ....,,

""Shareholders ...are cQncemed about the accelerating impact of distributed energy
[(e.g., solar energy)] . , ..and that business opportunities for cur company —bath in
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distributed generation [(e.g., solar energY)l and in energy efficiency —are facing

cr~mpetitian from i~najt~r national corporations."

As disclosed in its 5EC filings, the Company is actively engaging in the development of

alternative energy sources, Thy Commercial Power s~.ctor of the Company builds, develops and

operates wind and solar renewable-generation► and energy transmission projects throughout the
continents[ United States. Such projects are designed to increase reliability, integrate renewables

generation and relieve grid congestion. 'The Commercial Power renewables business is a

significant component of the Company's growth strategy. Renewable projects enable the

Company to respond to customer interest in clean technology while inereasin~ diversity in the

Company's generation partfolic~. The Gpmpany's portfbtio of wind and solar is expected to

continue gnawing in the coming years as the Company anticipates that it will deploy between $1

billion and $2 billion in the short-term for renewable energy projects,

Decisions regarding which energy technologies to implement, increase and/or decrease, as well

as the rra~x of energy sources to ernplay, involve cc~nsideratic~n ~f multiple and complex factors.

Such decisions relate to operational and business matters and require the judgment of Company

management, who possess the skills and resources to make informed decisions. For the

foregoing reasons, we believe that any decisions regarding the "company's plan on how to meet

these challenges [{i.e., "changes in the electric utility industry°' favoring solar power)] are best

determined by management given their complex nature and are not appropriate fbr shareholder

oversight.

Althr~ugh the CRPTF Frv~osad mentions rr~ternut~ve svurc~s of enemy, it is not concerned

~viti: an environmental social policy issue. Instead, it fncuses on how the Company wiCC protect

s#iareholder value ir: ltgltt of r~tanges in the electric utr`lity industry. The Staff has stated that if

"a proposal aild supporting statement focus can the company engaging in an internal assessment

cif the risks or liabilities that the company faces as a result of its operation that may adversely

affecf the environment, ... there is ~ basis" for exclusion of the proposal under• Rule 14a-&{i)(7}.

SIB 1 ~iC. The CRFTF Proposal does not mention any specific environmental issues and instead

focuses on perceived changes in the electric utility industry being brought about by solar and

other renewable energy sources and how such changes could affecC shareholder value.

Therefore, we do not believe that any overriding social palmy issue exists.

C~~clusian. For the reasons stated above, we respectfully submit that the CRPTF Proposal

constitutes a matter of ordinary business that is not appropriate far shareholder oversight and

should therefore be excluded from the Company's Proxy Materials for the 2016 Annual Meeting

pursuant to Rule 14a-$(i)(7).

2. In the event khat the Staff does npt coneur with the Company's view that the Cunnrnings

Foundation Proposal may be excluded for the reasons set forth above, the Company also

believes that the CR~'i'F Proposal may be ea~cluded pursuant to Rule 14a-$(i)(11) because it

is substantially duplicative of the Cummings foundation Prroposat.

Backgro:ind. Rule 14a-S(i)(1 I) allows a company to exclude a proposal if "the proposal

substantsaCly duplicates another proposal previously submitted to the company by another

proponent that will be included in the company's proxy statement for the same meeting." The
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purpose of this exclusion is to avoid having shareholders be presented with multiple proposals

that are substantially identical. fee Release No. 34-12598 {July 7, 197b}. The CRPTF Proposal

is substantially the same as the C~amrr~ings Foundation Proposal, which was received by the

Company on November 19, 20l 5, a date prior to receipt of the CRPTF Proposal. In the event

tl~~t the Staff does not concur with the Company's view that the Cummings ~c~undation Proposal

maybe excluded pursuant to Rule 14a-8(i}(?} for the reasons set forth above, the Cummings

FQundatiQn Proposal will be included in the Proxy Materials for the 2016 Annual Meeting.

Cnrriparisvn of the Pt~pasal~ 'Che CRPTF Proposal requests that "a committee of tie Board of

Directors oversee a study of the potential future impact c~, f'char~ges in the electric utility industry,

and prepare a report to shareholders which includes the company's plan an how to meet these

challenges and protect shareholder value." (Emphasis added)

Additionally, the ~FLPTF Proposal notes the following as support:

"Residential roo#~op solar is expanr~ing rapidly as costs for solar panels decrease and

companies such as Solar City and First Solar are expanding their businesses" (Emphasis

added}

"Major corporations such as.~pple, Google, Wal-Mart, Proctor and Gamble, and I1~'EA

are aggressively increasing their production and use of renewable energy and r~dueing

the electricity they are purchasing from electric utilities .... To address the threat a#'

climate change mare than half of Fortune 100 companies have set renewable energy or

greenhouse gas reduction goals>" {Emphasis added)

"According to aPwC report. ̀in defining,future business models, utilities need to

understand and challenge their company's purpose end positioning, in tor~~orroti~~'s

mar3cets,," (Emphasis added)

°`Shareholders are also concerned that business opportuniCies for our camp~.ny —both in

dtstributecl generation and in energy efficiency —are facing competition." (Emphasis

added)

Like the CRPTF Proposal, the Cummings Foundation Proposal requests a report tc~ shareholders

by September 2016 discussing how the Company plans to adapt to a}t~rna#ive energy sources and

protect shareholder value in light of such changes. Specifically, the Cummings Foundation

ArapQsal requests

'With board oversight, assess liosv Duke Energy is adapting (or could aclapt~ its

business rnodel to sign ficanll~~ increase deployment of distributed low-carbon

electricity resau~ces as a means to reduce sociatal greenhouse gas emissions and

protect shareholder value, and report to shareholders (at reasonable cast ar~d

omitting proprietary information} by September 2016.

(Emphasis added)

Additionally, the CRPTI= Proposal and the Cummings Founda~on Proposal provide virtually

9dentical reasons for the proposal in their "Whereas" causes. Amr~ng other items, the Cummings
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Foundation Prflposal notes the ft~llowing items, all of ruhich are also addressed in the CRPT~

Propasa}:

"Barclays downgraded bonds for the entire U,S. electric utility sector due to risks posed

by the rapzdly declining costs of solar pc~r~er .. , [and] tJBS projected that solar systems

any! Iaatteries would cause a huge disruption in the enemy industry," (Emphasis added)

"60 Jaer~ent of Fortune 1 ~0 companies have set rene~vtrb~+e ener,~y, energy e~eiency,

ttnd/or greenhouse gas reduction targets. The country's 25 largest corporate solar

buyers, including Walmart, Koh!'s, Apple, IKEA, and Cvstco, have now dep(flyed over

445 M'W of solar.'° {Emphasis added}

"A Prrcewatenc~~useCoapers survey recently found that 94% of electric power industry

representatives predict thax the pflwer utfl~ty business model will be either cornp3etely

transformed or significantly changed by 2030." (Emphasis added}

According to Staff precedent, the standard applied in determining whether proposals are

substantially duplicative is whether the proposa3s preser►t the same principal focas and thrust..
S'ee, e.g., l7uke ~'nerg~~ ~'orp. (tan. 24, 2014); The Goldman Sachs CJroup, Inc. (Mar. 14, 2 12};

The Ha~ne Depot, Inc. (Feb. 28, 2005); Bank ofAmeriea Carp. (I~eh_ 2S, 205); Pacifc Gas and

Etectric Co. (~~b. 1, 1993). As noted by the italics in these Proposals above, the language used

in each: Proposal is extremely similar and certainly presents the same principal focus and thrust.

The focus ofbnth ~ropasals is the analysis and preparation ofa report to shareholders outlining

changes in the company's industry due to new sources of energy and how the Company can

adjust. its business model to protect shareholder value. Notably, bath Proposals:

(a) discuss emerging solar energy technologies;

(b) discuss efforts made by Fortune l OD companies (with both proposals specifically

listing Apply, IKEA, and Wa1wI~iarC) to increase use cif renewable energy;

(c) cite a PricewaterhouseCoop~rs report about disruption to the business n~odefs of

~l~ctrie power utilities; and

(ti) discuss trends in diztributed energy resources and greenhouse gas emissions that

threaten the Company's ability to deliver resutis to shareholders.

Although the "Resolved" statements of the Pr~pc~sals nary slightly in wording, with the

Cummings ~aundation Proposal calling in part on the requested report to address "low-carbon

electricity resources as a means to reduce societal greenhouse gas emissions" and the CRPTF

Proposal requesting in part a report on the "impact of changes in the e{ectric utility industry," it

is clear from the paragraphs cif the CRPTF Proposal preceding the "Resolved" that "the impact

of changes in the electric utility industry" is specifically referring to alternative energy sources

(i.e., low-carbon sources) that are being sought out in efforts to increase energy efficiency and

reduce greenhouse gas emissions. The Staff has long held that the test for substantially

duplicative proposals is not whether the proposals are identical; rather, as stated above, whether

the proposals present the same principal focus and thrust. See, e.g., Duke Energy Corp. (Jan. 24,

2014); The Goldman Sachs Group, Inc. {Mar. 14, 2012); The Home Depot, Inc. (Feb. 28, 2005);
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Bank afAcneriea Corp. (Neb, 2S, 2QQ5); Pacific Gas and Electric ~a. (Feb.. 1, 1993). As

discussed above, the subject matter of both proposals is the same, and both proposals reference

virtually identical concerns in support of the requested report.

When a company receives substantially identical proposals, Rule 14a-8{i){11) allows exclusion

of the subsequently submitted proposal, so long as the company includes in its proxy materials

the first proposal received. See TCF Financial Corporation (Feb. 13, 201 S}; Great Lakes

Chemical Corp. (Mar. 2, ~ 99$), Pac fc Gas and Ele~trrc Co. (Feb. 1, 19' 3}. In this case, the

Company raceived the Cummings Foundation Proposal first, on November l9, 2015. in the

event that the Staff does not concur with the Company's view that the. Cummings Fvun~lation

Proposal is excludable pursuant to Rule l4a-S(i}(7) as discussed above, the Company intends to

include the Cummings Foundation Proposal in its 2016 Annual Meeting Proxy Materials. We

therefore request that the Staff concur in such event that the CRPTE Proposal may properly be

excluded from the Company's 2016 Annual Meeting Proxy Materials because the CRPTT'

Proposal is substantially duplicative of the Curr~mings Foundation. Aroposal pursuant to Rule

14a-8(i~{31).

aC`onclusion. In the event that the Staff does not concur witi~ the Cflmpany's view that the

Cummings Fflundati~n Prc~~asal is excludable pursuant to Rule 14a-8(ij{7) as discussed above,

the Company infiends to include the Cummings Foundation Proposal in its 201b Annual Meeting

Proxy Materials. In such case, the Company believes that the CRPTF Propasaf is excludable

pursuant to Rule 14a-8(i){l 1 }because the CR.T~TF Proposal is substantially duplicative of the

Cummings Foundation Proposal.

CONCLUSIQN

On the basis of the foregoing, the Company respectfully requests that the that the Staff advise

that it will not recommend any enforc~rnent action ifthe Company excludes the Proposals from

its Proxy Materials for the 2016 Annual Meeting. ifthe Staff does not concur with the

Company's positions, we would appreciate are opportunity to confer with the S#off concerning

this matter prior to the issuance ~f a response.. in such case, or if yc~u have any questions or

desire any further information, please contact the undersigned at (704} 382-3477.

Very truly yours,

David S. Mali .

CC: Julia S. Janson, Executive Vice President, Chief Legal Officer and Corporate Secretary

,aura Campos, Director of Shareholder Activities, The Nathan Cl~mmings Foundation

Amelia Tirnb~r, Energy Program Manager, As You Saw

Greg Hasevlat, Pax World Mutual Funds
Chris ~. Meyer, Stewardship investing Research Specialist, verence Financial and the Praxis

iviutual Funds
17~c~nald Kirshbaum, State of Connecticut, Office flf the Treasurer
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EXHIBIT A



TF~iE NATHAI~1 CU~r1IVlFNGS FtJUN1~AT[UN

l~lo~~smber I9, 215

Ms, Julie S. ]anson
corporate Secretary
17~~lce Cncr~;y Corporaiian
550 S. Tryon Street, Q8`~' Floor
CJI3FI0114, N~ ~~'~~l-~~~~

The Natl~An Cum~~~ings Fc~u»datio» (NGF} is ~t~ endowed institution with approximatt;ly $~~~0

ii~illic~n of investments. As a tund~r, NCB' seeks Yo ac~ciress climate change as a consequence of

~rc~~~~ess in l~urz~an ~tevelap~»cnt axed econorni+~ pa~osperity. As a~ instituXion~l investor, the

Foundation believes that tl~e way in which a company n~proaches ~najar public policy issues like

climate clran~e has important implications for Idng-terna shareholt~er vu[u~.

]t is with these con~ideratians iE~ mind that we s~ihmit this resc~li~tion far inclusion in Dukc energy

t;oa•~oeation's ~rrc~xy state~nezyt unciar Rule I4a-8 of t}le ~en~ral rules and regulations of the

Securities rxcl~an~c Act of 193 . The Nathan Cuir~mings Foundation is the primary sponsor of

this proposal.

`I'ha Nathan Cummings Foundation is the beneticifll o~vncr of aver ~2,4~Q worti~ of stares ~i~

Dula: energy's skock. Veritic~tiun of this ~wncrship, p~•ovided by our c~istacliHn, Amalganiazed

Bank, i;~ included herewith. We hAv~ cpnti~tuot~sly held aver $2,C10U worth of` these Shares nF

Nuke Gncrgy CflrE~o~~ation stock Cor more than one year and wlll CO»tin+,~e to 4ialcl these shares

through the shareholder meeting.

tf you httve arty questions or coticerns about the Foundation's submission of flits rest~Lsitivn,

phase co~~tact me at (212) 787-73 10. ̀ Thank yc~u for yo~ir ti~13a.

S irlcerely,

C,aura Campos
Director of Shareho)der Activities

~? 1 Nt~? 1'F{ .~VL'ivUl: t.z I E1 rl s);)lt ^i1~1V 1'~ 71: t:. (~:E1V YC)t~;~ ,,<_:t`s

!`~ts:,ic _4x.'!Y;: •.'iO~J - f~.iY _~ t.?57,'/i —, utt~:r.iiAtl;.i~;c~Ett~tu;~a;s r>i~;



Whereas:
In May ?014, Sarcl~ys dawn~raded bonds far tl~e eniir~ t1.~. efeetric utility sector dei~ lc~ risks

posed try the rapidly declining casts ~f solar power and ener~,y stora~,c tecl3noto~ies. Later the

sane year, a reporC by t1BS projected ghat solar systems ai d batteries v~a~~lcl cause H hu~;,~

c3isruptic~n ~t~ the eneegy indlrstty, wing s4 ('ar ~s to sAy that, "L<~r~c-scale power stations ~c~uEd

~e tin a path to extinction." (t~.vailable at 1it1~ s:11ncaubs.c~,~~ishareclidlC~2Utll{aCiv} iblors

recently, Deutsche Bank predi~tcci total solar pt~otovott~ic (PV} power costs will reach pa~~ity

with average cicctriciiy prices {grid parity) itt 3G U.S. states as soon as X017.

Forty-tltrce p~;rcent ~f F~t-ti~r~c S00 t~nc! 6U percen# ~f'Fori~ine lU0 can~panics have set renewab~c:

energy, energy efficiency, acid/or $rcenhouse gas reduction t<ir~,~is. The country's 25 lar;est

carporai~ so3ar buyers, including Wala3ari, K~lii's, Apple, IK~E1,, and { c~stca, have now

d~p~~y~a over ~~51uw cif ~o1~r. Tne c ~.s, ~i'tl rec~ntiy rc;lelseci its fins! Clan Power Plan,
whicta will require states tv achieve GHC reductsons cif 32°/u on avera~c iaatio~3wic~e (frt~in 2005

levels}. Rene~,vable energy anti e~lec~y et~icienc;y arc expected tc~ be key contpai~ents aF

con~pliane:e plans.

Developments like these porie~ e~ chai~~c fc~r the ii;dustiy. A Pri~~waterlYouseCoopers stuvey

~•ecently fount! that J~%~ of elect~•sc: power i3~c~ustry representatives predict that tl~e power utility

business model will be either c~niplc:tcly transfcsrmed car signi~caaitly Changed by 203Q,

A November 2(114 Moc~cl~r's report i'oEn~d that "a proactive regulatory respaiise to c3is~ributerl

~eneraction is credit positive as it gives utilities improved rite ~i~signs and helps in tl~e lo~~~;-term

p~a~u~ n~, far their infr~s~u~ucture," Navi~,~i~t l~esearclz also suggests utsl ties be proactive, noting

that, "Utilities that proactively en~a~c with their custoi~~ers to acconun~date distributed

generation -anti even participate in tl~c market themselves -limit #heir risk ttnsi stand to bench

the mist." Electric power co~np~taies atreldy capitalizit~~ on prt~vic~ii~g; clistr but~.ci solar

~;~neration anti energy efficiency services to customers inelucl~ NRG Energy and <'rreen

IVtotintain rawer.

Duke Encr6y recognizes tkYc importance of supporting poliei~s lt~at eiicc~ura~;e tl~e development

~t clean enezgy end tics taken some initial steps to incrc~sc the contribution of distrihuted energy

resources to its generation capacity. }tawever, distributed encr~y resou~•ces and rci~ewables

currently accou~3t for only a tiny portion of Duke E~zergy's generatifln eapaCity.

Resolved: LVith board oversight, as~~ss hew Duke E«cr~y is adapti~i~; (~r could adapt) its

#~usin~ss model to si~ni'Ficantly increase depioyinerat ofdistributed low-c;3rbo~t electricity

resources as a ~neaiis to reduce societal greenhouse gas emissions and prc~teci shareholder vrilue,

send report to sh~rellvlders (at reasonable cost and omitting proprietary infurination) try

September 201 b.

Sa~~orting Stutcrnent: ~Ve recommend Duke F,tler~y assess revinue it~odcls for si~nific~ankty

EIICTcasetl c~eployn~e~at of distributed lovv-cacbun elcct~•icity resources fc~r commercial, industrial

anti reside~zti~l c:t►stomcrs incl~►din~, but not limited to: customer-sited solar, cnmmusyity solar,
enemy efficiency, energy storage, demand response, electric car c;l~argin~; stations and / or ~th~r

applicable resources to be dete►~inined by maa~~~cmcnt.
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i~luvc;mber ?3, 2UIS

M:;. Julie S, Janson
Ca~pt~race Secretary
C)t~ke Energy
P.O, Box 1321
Charlotte, I'+Torth Carolina 28241-13? 1

Dear MIs. Jan~;ora,

St~hmitted herewith is ~k shareholder resol~~tion can behalf of Connecticut Rzt remcnt

1'l~ns and Trust Funds (CRPTF) for considerati~~n ancf action Fey 5hareht~lcters at the

ne:~t unnu~l meeting of i~iike Energy.

VVc :tre su~ntiiEting this rs:~c~lul~un at thi4 time in cfrcl~r tc~ ~t7ect the !'ding c3eucttinc: <~F

?wI~ver7tber 25, '?U 15. We uppreci;~te the company's; committrtent i~ discuss ~vittt u!~

the issues raised in EhiS resatut~on, and the initi~] discussion:; we hove hod with ~3rian
S~iv~~y and Nancy Wci~ht. We are in the proce~;s of scheduki~g further ctialc~gcic unci

we arc can~mit~~d to -work toward a succes~fu! rc~nc:lu~ion with un agrt~tnent that

Duke wilt i:~sue the report requested in our resolutifln —and we w~tild withdraw th`

retit~ltation ai taut tire.

As the principal fiduciary ~~'tt~e CRf'TF. I hereby certify that the CRP"fF has helc! the
~a~~ndatory minimur» number of Shares i'c~r the post year. Furthermore, as at'

;v~~ti~;mber 18, 2015, the CFt.PT~ hetc~ 121,831 ~hures of Uuk~: Enemy stork valued ac

.s~proxinnately a8,1$7.O~t3. The CRPTF will continue to halc4 the re~ui~ite numbers

~~t shares of Duke Energy through the date of the ~~16 annual r~~eeting.

tf ~uu live any r~ue~,tiar~ti ur c:a~nrnents cune:ernirig this res~~l~it~un. pCea~e c;cmtact

Dunaici ~{irshbuum ~►t donald.k~r4hbuum.L~ct.gcjv nr at 860-7~?-3 f 51.

Sincerely

~)~nise L. Vuppier
~rxt~ Tr~~~.surer

SE~tYtS7F:E~F H!~'~ftfFGY~ C'P~"~ECTi~':UT(T8t06-l7'3 TELEPNr]t~tE.l86t7}732.30U~:

;rl ~a~ac OFlPe~rnrr~rrr ~tirv~ ~r~K



~)ukc kaner~Y — [3usiness i~1od~1

'WHEREAS:

Electric Ut'siities arc facing unprecedented challenges to their business model due to increased

alterna#ivz sources of electric pa~~er, and increased ~izer~~~` ~f'~ICt~t1Cy ~i+I11C~1 IS t'CtjUClfl~ CIC1138i1s~

for centrally genera#ed el~ctricity and these trends are acceieratino.

Distributed generation t>f electri~it}J is e~:pand n~~. Residential ra~f~op solar is e~cpandin~ rapid)}~

as costs far solar panels decrease and companies such as ~c~lar Ciiy and First 5c~lar arc ct~anding

their k~usinesses. i~tc~re en~rg~~ efficient heating. and coal nb and ez~er~y eificiei~t household

a~pliane~s are ('urth~r reducins~ electricit3~ consuin~tion.

Major cor}~oratiai~s s~acla as Apple, Goole, ~✓at-Mar#, Yroctar and C~arnble, and [K.EA are
a`~gressi~°e3~►• ir~crcasir~~ their production and use t~f reiiewable enemy and recluc: r~~; the c:iectricity~
they are purchasing from electric utilities. "I hey anci many ether con~par~ies arc reducing; their

electricity consumption C~trou~;t1 im~rou~d energy elti~ieney as «eII. Tu address the t}ur~at of

climate change more than Ralf of f~artun~ 100 companies have set reneuablc: encr~;y or

~reenl7ouse ~;as reduction foals.

Non-utility companies are entering the market of providing enemy et~ticiency services, tioo~;ie

recently purchr~setl Nest, which provides products and services tt~ reduc e residcn~ial c~cctricity

use. Comc~st no~v proti~ides an ~soSaver service to help custan~ers save money on enex~y~ bills.

General El~:ctric has created a new company Current, tivhieh will focus on prov'sding products

end services in energy efticicrlcy, rene1~~ahle ~encralion and storage t~ large c~istc3mery like

hospitals, uni~•ersitics, retail stores a~~d cities.

According to ~ P~'C repari: ''In defining; future business madeis, utilities n€ed to urtde~sland anti

challcn~e their company's rur}~ose anti positioning in tt~morrc~w~s marke#s. In the past, nperatin;~

ar► inte~ratec~ util fiy from ~eneratinn thrc~u~h custon~~r tiuppl}~ tsar ~~~ell understand. Note,
unt~undtin~ c~pp~rtunitics are extending deeper into the value ehaii~ and enabling greater

participation by specialists. F'1~ a result, eieciric companies ~~~ill need ~c~ rethink ~loi.just their roles

and t~tisincss mo~icls, but also tt~cir service and pr~~iuct offerings and a~,proaches to ct:stamcr

cn~a~emcnt."

Shareholders of Duke Cnec~~~ are concerned about the accelerating impact of distributed eneruy

4~eneration, and enemy efficiency and how it may affect our company's revenue. They are also

concerned that ~~~r company's ~enerat'snQ farilifiies bath current end p(ann~c~ — mt~y not lie able



to be used to FW! ca}~acity in the future duc to decreased d~~nand. -This I~as tl~e pote►itial to
sicnificantly aci~~erseiy impact sl~areholci~r value.

S3~areh~ld~rs arc also co~cemed that business ap~artunities for uur con~par3~~ —both in

diszribute~ s ensration and in enerby etiici~ncy are facing competition from major national

corporations, and this trend ma}~ eypand. M

Reno ~•ed: 51Yarelto~dErs requ~s~ thtat n cr~7nmittee ai'the Board of Directors c~t•ersee a study of

the potential future im}~act of changes in the electric utility industry, and prepare a report to

shareholders ~~•hich includes the company's plan on hn~v to meet these chalien~es and protect

sharehaider ~•alu~. Thy: rerc~rt to sharehc~ldcrs shc~uic~ be prcparrd at rcasonablc cost, c~n~ittin~i

proprietary infc~rm~tion. and be completed b}' September 1st. ?01 ti. y


