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This is in response to your letters dated December 23, 2015 and February 4, 2016
concerning the shareholder proposal submitted to NVR by the New York City
Employees' Retirement System, the New York City Fire Department Pension Fund, the
New York City Teachers' Retirement System and the New York City Police Pension
Fund. We also have received letters on the proponents' behalf dated January 22, 2016
and February 8, 2016. Copies of all of the correspondence on which this response is
based will be made available on our website at http://www.sec.~ov/divisions/corpfin/cf-
noaction/14a-8.shtml. For your reference, a brief discussion of the Division's informal
procedures regarding shareholder proposals is also available at the same website address.

Sincerely,

Enclosure

Matt S. McNair
Senior Special Counsel

cc: Michael Garland
The City of New York
Office of the Comptroller
mgarlan@comptroller.nyc. gov



February 12, 2016

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: NVR, Inc.
Incoming letter dated December 23, 2015

The proposal requests that the board amend its "proxy access" bylaw provisions
in the manner specified in the proposal.

We are unable to concur in your view that NVR may exclude the proposal under
rule 14a-8(i)(10). Based on the information you have presented, it appears that NVR's
policies, practices and procedures do not compare favorably with the guidelines of the
proposal and that NVR has not, therefore, substantially implemented the proposal.
Accordingly, we do not believe that NVR may omit the proposal from its proxy materials
in reliance on rule 14a-8(1)(10).

Sincerely,

Evan S. Jacobson
Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [ 17 CFR 240.14a-8], as with other matter under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division's staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company's proxy materials, as well

as any information furnished by the proponent or the proponent's representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission's staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staffls and Commission's no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these
no-action letters do not and cannot adjudicate the merits of a company's position with respect to
the proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company's
proxy material.
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T'ebruary 8, 2016

lte: NVR Inc.;
Shareholder Proposal submitted Fs~~ the Nc►v Ynrk City Retirement Systems

"1'a Whom It May Concern:

1 v+rrite on behalfofthe New York City Retirement Systems (the "Systems"), in brief
response to the February S, 2016 letter (the "Company Reply") sent by outside counsel for NVR
Inc. ("NVR" or the "Company") in further su~porl cif' its December 23, 20l 5 no-action request
under Rule 14a-8{i){ 10). We will address just two points, as the balance of the Company Reply
adds little that was not already addressed by the Systems' January 22, 2Q16 letter in opposition.

First, the Company Reply asserts that because Vanguard, JP Morgan and Fidelit}~ do not
support 3%proxy access proposals over 5%proposals, there is no broad consensus in favor of 3%
(C~mpany Reply at pp. 2-3). Putting aside that most other investors, public companies and
investment advisers do now support 3"/0 over 5%, the facts are mare nuanced e~~en as to those three
advisors. In the czse of Vanguard, Vanguard's web posting, "Our proxy voting and engagement
~iforts: An update," aRer noting its preference far 5%, disclosed that in at least some cases in the
2015 proxy season, ̀`Based can our evaluation, we voted for 15 shareholder and 1 t management
proposals to adopt access (most of which had ~~r~nershin requirements of less than 5%0}. We
also engaged with mare than 60 recipients of shareholder proposals and urged them io adopt proxy
access.".See almut.~~an~uarcl.cum,'~~an~;urirdJ~rux~-~~~~tiri~.'update_an-~_utin~;/ (emphasis added). As
to JP Morgan, its January 21, 2016 Form 8-K,# disclosed that the JP Iviargan E3oard had just

* nvailable ai http://investcyr.sh~rcholder.corn/jpmc~r~r~chase/scc.ciin?ducty e--Cu cnl



NYC Systems' Rc~ly t~~ NViZ Nn-Action follow-up
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voluntarily adopted a 3% proxy access bylaw for the parent company, "after considering a variety

of views nn proxy access, including... views gained through the firm's extensive engagement with
shareh~tders on the topic." So not only has the parent company of JP Moran Asset Management
joined the 3%corporate consensus, but its doing so raises the question of whether JPAM nay also
now shift its position on 3%versus 5%, over the coning proxy seasons. E~inatly, Fidelit}t, for
reasons it dues nat make public, votes against all proxy access praposals, corporate or shareholder,

5% or 3%, so one cannot say that it is on either side o!'thc 3%/5%question; it is simply an outlier

altogether. The ge~~eral picture of a consensus for 3%over 5% in proxy access thas remains valid.
Indeed, Art Crozier. Chairman of Innisfree MBcA Inc., a res}~ected advisor to the corporate
community, stated in a September webinar that in 2016, "wc will probably see several more
institutions adopting voti~ig guidelines that are supportive nf'3 percent proxy access."
w~~4~,skt~~den _cc~m/insights/kev_-tak~a~~'1Yt-~i'OXy-c~CCCSS-latest-developments .

Second, while the 41 %vote at NVR in 2015 in Favor of a 3%proxy access question
certainly fell short of the majority the Sysleins sought (Company Reply at p. 3), a vote that high in
fount creates a distinct possibility that a renewed 3% proposal would attain a majority at NVIZ's
2016 annual meetinb, particularly given the broader consensus since 2015 I'or a 3%standard. That
likelihood is heightened because NVR'~ 2015 opposition statement upon which shareholders relied

has been belied by e~~ents. Management had stated in its March 24, 2015 Schedule 14A:

...Fewer than 40 such (proxy access) proposals have gone to a vote over the past
three years, with the results pro«ding no ob~~iaus conclusions about investor
acceptance orpreferences, regardless of the terms at'thc proposals. We understand
that proxy access is emerging as an important issue for many shareholders. We
therefore believe it is our duty to understand what, if any, market consensus deveIovs
rc a,~ rdin~prox~r access. As a result, we believe that puttinb any form of proxy access
proposal before our shareholders is premature... .

(Emphases added), There now are "obvious conclusions about investor acceptance car

preferences," and the~~ strongly favor 3%proposals. And although NVR management implied that
it would act upon "what, if any, market consensus develops retarding proxy access," it thEn failed

to do so, ignoring the 3%consensus in adopting ma~aagemcnt's 5%bylaw. NVR s}~areho(ders may
well ciecidc in 2016 that to enjoy the benefits of that "market consensus," they cannot main rel,yr on
►17anagement, and must ins#cad now vote for the Systems' renewed 3%Proposal.

for the reasons set f'orih herein, the Systems again respectfull}f submit that the Company's
request for "~io-action" advice under Rule 14a-8(i)(1 U) should be denied.

$inc rel

Richard S. Sittxm
Lc: Alan L. Dye, Esq.

Hogan Lovelts US I.LY
alan.dxe c hn~~anlovelis.com

Michael Garland
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Rule 14a-8{i)(10)

lte: NVR, Inc. ~Cammission File No. 041»12378) —Shareholder Proposal
Submitted by the Comptroller of the City of New York

Ladies and Gentlemen:

We are writing on behalf of NVR, Inc. to respond to the Proponent's letter dated January
22, 2016, in which t ie Proponent objects to the Company's omission from its 2plb proxy
materials of the Proponent's proposal to amend the Company's proxy access bylaw. As
described more fatly in our letter dated December 23, 2015 (our "Initial Letter"), the Company
intends to omit the Proposal in reliance on Rule 14x-8(i)(10} because Section 3.16 of the
Company's bylaws already implements the essential objectives of the Proposal. For ease of
reference, capitalized terms used in this letter have the same meanings ascribed to them in our
Initial Letter.

As discussed in the Tni#ial Letter, Section 3.16 is a carefully balanced provision that
addresses in considerable detail a large number of substantive and procedural aspects ofproxy
access. The Proposal seeks to modify only a few details of Section 3.16 by: (a} reducing the
ownership threshold for a shareholder or group of shareholders to be eligible to nominate
directors far uiclusion in the Company's proxy statement from 5% to 3°% of the Company's
outstanding capita! stock; (b) eliminating the 20-person limit an the number of shareholders that
may aggregate their holdings to satisfy the ownership threshold; (c) increasing fracas three
business days to five business days the recall period to which loaned shares may be subject for
purposes of the ownership threshold; and (d) eliminating the requirement that shareholders
represent that they intend to hold the required minimum number of shares for a period of one
year after the annual meeting.

As noted in the Initial Letter, the staff has indicated in numerous no-action letters that a
company may exclude a proposal pursuant to Rule 14x-$(i}(t Q) if it has already addressed the

NORTHVA • 05989J0[30019. 6X86:1 v4
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underlying concerns and essential objectives of the proposal, even if the company's actions fa11

short of fully addressing every aspect of the proposal or irrtpose additional requirements not

contemplated by the proposal. See, e.g., General Electric Company (avail. Mar. 3, 201 S);

.~ohnson &Johnson (avail. Feb. 17, 200b}; A~lasco Corp. (avail, Max. 29, 1999}. "the

Proponent's letter suggests that, because Section 3.16 does not contain the precise terms of the

Proposal (which, among other things, seeks to modify Section 3. l b to conform the 5%

ownership threshold to the 3%threshold contained in the Proponent's proxy access proposal

that was resoundingly rejected by the Company's shareholders only last yearj, it fails to

accomplish the essential objec#ive of providing to the Company's shareholders a meaningful

and reasonably avaiiabte form of proxy access. In fact, however, Section 3.l 6, Eaken as a

whale, provides to shaxeholders a meaningful right to proxy access on terms that enjoy the

support of a large segment of the investment community.

A. Ownership Threshold

The Proponent contends that the views of market participants and the actual outcomes of

shareholder votes on proxy access bylaw proposals indicate that a proxy access bylaw with a 5%

ownership threshold does not substantially implement a proposal seeking a bylaw with a 3°'0

ownership threshold. However, this assertion is not supported by either (i) the 2015-2016 TSS
Global Policy Survey discussed in both the Proponent's letter and our Initial Letter or (ii} the

outcome of the shareholder vote on the Proponent's proxy access proposal included in the

Company's 2015 proxy statement.

In discussing the results of the ZQI5-2016 ISS Global Policy Survey, the Proponent

focuses an a particular subset of respondents whose views are, according to the survey results,
unrepresentative of those of market participants more generally. As noted in our Initial Letter,

the ISS survey solicited responses from (i) "investors," consisting of institutional investors,
investment managers, asset managers, governrneni- or state-sponsored pension funds, labor

union-sponsored pension funds, mutual funds, foundations and endowments, and investor

coatitzons or consultants, and (ii) "non-investors," consisting of corporate issuers, advisors to

companies, academic researchers, issuer organizations and others. Approximately two-thirds of

the respondents to the survey were categorized as "non-investors." See 2015-2016 ISS Global

Policy Surrey —Summary of Results, p. 3. In its discussion of the survey, the Proponent focuses

only on the "investor" responses. In doing so, the Proponent disregards the views of all "non-

rnvestor" respondents, who represent an important, broader and more varied sample of market

participants generally. When the ISS survey results are viewed in context, it indeed is

"probative" that 28% of "investor" respondents and 86% of "non-investor" respondents indicated

that an ownership tiueshold not exceeding 5%should not be considered so problematic as to colt

info question the board's responsiveness to shareholder demand for a proxy access bylaw.

Further, a review of the published policy and voting guidelines for several prominent

institutional investment Fv-ms (including Vangciard and Fidelity, two of the Company's largest

shareholders) provides evidence that, even within the investor community, there is n~ consensus

NORTSiVA -059892+000079. 688621 v4
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among investors (for whom the Proponent purports to speak) that a 3%ownership threshold is

more desirable or beneficial to shareholders than a 5°rb ownership threshold. See, e.g., Vanguard,

"Our proxy voting and engagement efforts: t1n update for the 12 months ended June 30, 2015,"

available at https:!/about.vanguard.com/vanguard-proxy-voting%update-on-voting (s#ating that

"Vanguard is most likely to support proxy access proposals that pernvt a group of shareholders

who have held 5% of outstanding shares for at Ieast three years to nominate directors"); J.P.

Morgan Asset Management, "Global Proxy Voting Procedures and Guidelines," April 1, 2015,

available at https://am.jpmorgan.com/usien/asset-management/gim/advlproxy-information

(stating that shares generally should be voted fbr shareholder proposals seeking a proxy access
bylaw "as Iong as the minimum threshold of share ownership is 5°'0"); Fidelity Investments,
"Corporate Governance and Proxy Guidelines," available at hops:!/www.fidelity.corn/about-
fidelity/fidelity-by-numbers/fmrlproxy-guidelines (stating that "FMR wilt generally vote against
management and shareholder proposals to adopt proxy access"}. The ISS survey results,

together with the statements of prominent institutional investors such as those noted above, in

fact show substantial support across all types of market participants for the view that a 5%

ownership threshold is a reasonable ownership threshold for proxy access.

In addition, actual voting outcomes indicate that shareholders do not consider a 3%

ownership threshold so "meaningful" that a 5%threshold does not accomplish the essential

objectives of proxy access. fis the Proponent notes in its letter, in the six instances last year
where ashareholder-proposed 3% threshold went "head to head" with amanagement-proposed
5% threshold, the 3°%threshold obtauaed more "for" votes than the S%threshold four times,
while the 5°~o threshold prevailed twice. These outcomes hardEy suggest that investors support

only a 3%threshold. Moreover, and more to the point regarding the Proposal, the Company's

shareholders considered the Proponent's proposal in 2015 to adopt a proxy access bylaw with a
3% #hreshald. The progasal was soundly rejected by a vote of41%far and 59% against.

Notwithstanding the outcome of that vote, following its 20 i 5 annual meeting the Company
engaged in a significant outreach effort to ascertain its shareholders' preferences regarding proxy
access. Only after carefully evaluating the feedback it received in numerous discussions with
significant shareholders did the Company voluntazily adopt the approach to proxy access
embodied in Section 3.16. In light of this history, the Company believes that it has already acted
favorably upon the subject matter of the Proposal.

B. Other Amendments

The Company believes that the other provisions of Section 3.16 that the Proponent seeks
to modify, including the 20-person limit on the number of shareholders who may aggegate their
I~oidings to satisfy the ownership threshold, are reasonable and do not inhibit shareholders'
meaningful exercise of the proxy access right. Like any carefully crafted proxy access bylaw,
Section 3.16 reflects a balance among the competing concerns of facilitating shareholder access
to the Company's ballot, white still enabling the Company to administer an orderly election of
directors and safeguarding against the possibility that the process may be used in a disruptive
manner to promote certain interest groups to the detriment of shareholders generally. From time

NOfiTHvn - 059A9b0040F9 - 6k862J w
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Division of Corpoxation Finance
Office of the Chief Counsel
February 4, 201 b
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to time, the procedural requirements of any company's proxy access bylaw might operate to the
disadvan#age of a particular shareholder seeking to access the ballot. However, disagreements
over immaterial, procedural aspects of a company's detailed and carefully considered proxy
access bylaw should not serve as a basis for determining that a company has not adequately
addressed the underlying objectives of a shareholder prflposal relating to proxy access.

For the reasons stated above, the Company continues to believe that it may exclude the
Proposal from its 2016 proxy materials under Rule I4a-8(i)(10). If you have any questions ar
need additional information, please feel free to contact me a2 (202) b37-5737.

Sincerely,

Alan L. D

Enclosures

cc: Scott M. Stringer (Comptroller, City of New York)
James M. Sack (NVR, Inc.}
Gene Bredow (NVR, Inc.}

:NOR'fHVA •05499]lppDD19 ~ 6N8K23 W
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January 22, 2U 16

BY EMAIL
Securities and Exchange Commission
Division of Corporation Finance
Office of the Chief Counsel
00 F Street, N.E.
Washington, D.C. 20549

Re: NVR Inc.;
Shareholder Proposal submitted by the New York City Retirement Systems

To Whom 7t May Concern:

T write on behalf of the New York City Retirement Systems (the "Systems"), in response to the
December 23, 2015 no-action request (the "Company Letter") sent by outside counsel for NVR
Inc. ("NVR" or the °Company"). NVR contends that the Systems' proxy access proposal (the
"Proposal"} may be omitted from the Company's 2416 proxy materials, and seeks confirmation
from the Staff (the "Staff') of the Division of Corporation Finance (the "Division") of the
Securities and Exchange Commission (the "Commission") that enforcement action will not be
recommended if the Company omits the Proposal.

The Company wrongly seeks to exclude the Proposal from its 201b proxy materials pursuant to
Rule 14a-8(i){10), on the basis that a 5%proxy access bylaw provides shareholders with
substantially the same rights as a 3°lo bylaw. Yet, the Commission's past guidance and prior no-
action fetters, together with actual statistical results emerging from the 2415 and 2016 proxy
seasons, and a key source relied upon by the Comp~u►y, show otherwise. Based upon my review of
the Proposal, the Company Letter, and Rule 14a-8, it is my opinion that the Proposal may not be

omitted from the Company's 2016 proxy materials. The Systems respectfully request that the Staff
deny NVR's request for "no-action" advice.



NYC Systems' Response t~ NVR No-Action Request
January 22, 2016
Page 2 of 8

I. The Systems' 3% Proposal and the Company's 5% Bylaw

The Systems' Proposal states:

RESOLVED: Z~he specitied subsections of Article III, Section 3.16 ~f the Corporation's Bylaws
are hereby amended as follows:
(a) Delete "no more than twenty (2U)."
(e} Replace "three (3) business days" with ̀ 'five (5) business da~•s."
(f) Replace "five percent (5%)" with "three percent (3%)"; delete ̀ 'provided that the number of

shareholders and other persons whose ownership of shares of capital stock of the corporation
is a~;gr~gated for such purpose shall not exceed twenty (20}, and (ii) a group of funds Linder
common management and investment control shall be treated as one shareholder or person for
this purpose;" and, in paragraph. (vii), charge "continue ro o~~n the Required Shares" to
'`remain a sharehoidcr.'°

Put another way, the Proposal's requested ame7~dments to the Company's current ~% proxy

access Bylaw 3.16 would reduce that bylaw's required shareholding f'or the nominating group
from 5% to 3%; eliminate the bylaw's 20-person limit on the size of the group; not require the

groin to continue to hold the full 3% for a year afrer the election; and allow shares that are lent

out under standard securities lending provisions to be counted in the 3%.

[I. Discussion

"1'he Company has not met its burden of showing under Ruic 14a-8(i)(10) that the Company's 5%
f3}law 3.16 substantially implemented the Systems' 3°'o Proposal, which. as described above, would

male significant changes to that bylaw. The purpose of Rule 14a-8(1)(10) is to "avoid the possibility of

shareholders having to consider matters which already have been favorably acted upon by the
management." See Securities Exchange Act Release No. 34- t 2~~)8 (July 7, 1976). Under that Rule, "a

determinaii~n that the company has substantially implemented the proposal depends upon whether [the

company`s) particular policies, practices and procedures compare favorably ~i~ith the guidelines of the

proposal." Texcico, Inc. (Mar. 28, 1991). By those standards, NVR's request for no-action advice should

be denied, as the bylaw with its ~%requirement and other ]imitations, such as on group size, does not

"compare favorably" with the 3°/u Proposal, which also does not have those further limitations.

A. Under Prior Nn-Action Advice, the Nroposal Has Not been Subst~ntially Implemented

Staff advice that that the Compan}''s ~% b}rla~~~ did not substantially implement the

Systems' 3%proposal ~i~ould t~~ entirely in line c~ith the Staff's prior advice incomparable

situations. Most notably, the Staf~has already advised, in KSW, Inc. (March 7, ?012), that

under similar circumstances, a 5% proxy access bylaw did not implement a shareholder's 2%

proposal. KSW applies Fully here, the only difference being the 3°% threshold here, rather than

KSW's 2°~0. 7~o quote that important letter in full:

•~,
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"I~he proposal seeks to amend KS~h''s bylaws to require KS W to include in its
proxy materials the name, along with certain disclosures and statements, of any
person nominated for election to the board b~• a shareholder or a group of
shareholders who beneficially o~~~ned 2% or more of KS W's outstanding common
stock and to allow shareholders to vote with respect to such nominee.

We note that KSW leas adopted a b}llaw that allows a shareholder ~~~ho has owned
5% or moc•e of KSW's outstanding common stock to include a nomination for
director in KSW's proxy materials. Given the differences between KSW's bylaw
and the proposal, including the difference in ownership levels required for
eligibility to include a shareholder nomination for director in KS~~'s proxy
materials, we are unable to concur that the byla~~~ adopted by KSW substantially
implements the proposal. Accordingly, we do not believe that KSW may omit the
proposal from its proxy materials in reliance on rule 14a-8(1)(10), ~•hich permits
the exclusion of a proposal if a company has already substantially imp}emented
the proposal.

Id. ~Ve have not found any no-action letter in ~~~hich the Staff gi~~es advice on this issue different
from that in KSW. If anything, the broad market movement since then (as described on pp. 5-7
below) to an ownership threshold below 5%for prosy access has only served to reinforce the logic
behind the Staft's advice in KS[3~. "I'he Company Letter does not discuss or cite KSW.

In other contexts, the Statl~has similarly declined to issue no-action advice under Rute 1=~a-
8(i)(10) where a company's bylaws or other actions vary noticeably fiom what a proposal seeks.
including as to percentage requirements, and so would not be deemed to substantially implement it.

See, e.g., Merck & Cn. (R~arch 7, ?012) (proposal asked that holders of 10% of voting power be
permitted to call special meeting, whereas, under New Jersey law, Merck was required to hold a

special meeting of shareholders only if court so ordered upon a showing of good cause by holders

of 10%); General Dynamics Corp. (Jan. 24, 2011) {proposal asked that holders of~ 10% of common

shares be permitted to call special meeting, whereas company bylaw required 25%); Chevrvr~

Corp. (March 24, 2009) (same issue as in General L}vnamics); Bank ofA►nericn Corp. (Feb. 15,
2013) (proposal requested policy that senior executives must'ret~in a significant percentage of

shares (25"/0) acquired through equity pay programs until retirement age, whereas company's policy
called for executive officers to retain at least 50% of the net after.-tax shares from future equity
awards until the executive officers owned at least 300.00Q shares); The lVendy's Co. (Feb. 26,
2013) (proposal called for policy «hereby vesting of equity awards ro senior executives tivould not
be accelerated upon change in control, whereas undc;r existing policy, change in control vas simply

not sole trigger for vesting).*

The one t~ant of no-action advice under (i)(lU) as to proxy access that the Company cites,
General Electric Co. (March 3, 2015), had facts quite different from those here, in that the GE
bylaw had the Barrie 3%ownership threshold as the shareholder proposal, rather than the 5% here.

*The grants of no-action advice cited in the Company Letter (at pp. 4-5) under Rule 14a-8(i)(10} with respect to
percentages for special meetings stand in marked contrast. [n Genernl l?ynanrics Corp. (Feb. 6, 2009), the
proponent failed to specify that a group owning the requested 10% should be permitted to call a special mc;eting.
In Bank uj:lnterica Copp. (Dec. 1 ~, 2010), the company had already amended its bylaws tc> adopt the l0%
requirement that the proponent sought. Here, both in the no-action letters we cite, and in the Systems' Pra~sal,
the proponents were quite specific in what they sought, and the companies failed to match that.
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Moreover, the proponent in GE apparently submitted no apposition to the no-action request, and so
made no arguments that the other differences between the byla~~~ and the proposal, such as the
bylaw's 20-person limit on group size, would be inconsistent with a finding of substantial
implementation. Iic,re, those other terms are signiticatit, and f'urtfier reinforce the view that t}~e
NVR ~% bylaw did not substantially implement the Systems' 3% Proposal, because the bylaw
imposes signiticant additional limitations on the exercise of proxy access. Specitically:

1. As explained below (at p. 5), the Company's 20-person limit on the size of the
nominating group, which the Proposal would remove, imposes constraints that thr
Commission had earlier found undesirable for Rule 14a-I I, notwithstanding the
argument that the Company bases on the snapshot of its current share ownership.

2. "1'he Proposal's requested increase, from 3 business days to 5 business days, in the
timc within which shares lent out under securities lending programs can be recalled,
and still count toward the 3%, is material, too. That is because under the contractual
terms and operational constraints of the Systems' securities lending program, and
those of certain other institutional investors. 5 days aze required to recall shares. See
"Stock-Lending Recalls Emerge as Proxy Access Issue," Financial Times
"flgenda," (Nov. 15, 2015) (Exhibit A hereto).

3. Finally, the Systems' proposed removal of the bylaw's requirement that the

investors agree to hold the full 3% of shares for a year after the meeting would be a

significant change, given that it ~~~ould be a material burden on any investor to agree

to be barred from selling much of its position for more than a year into the future.

In sum, based on the knee of the 3%proposal and the ~% bylaw, prior Staff' no-action

ad~•ice would strongly support a determination under Rule 14a-8(i)(10) that the Company, by its

Bylaw 3.l 6, has not substantially implemented the Systems' Proposal.

As sho~~~n below, a significant body of'evidence going beyond the face of those documents also

demonstrates that the Company his not substantially implemented the Proposal.

B. The Views and Actions of Regulators and IVlarket Participants Shuw that a

5% Proxy Access Bvla~v Uoes Not Substantially Implement a 3°1~ Proposal

Quite uniformly, the views expressed by the Commission, investors and proxy advisors

{including as cited by NVR), and the actual outcomes of votes and corporate actions, sho~~~ that the

Commission, corporations, advisors, polled investors and shareholders at annual meetings all have

seen a 3%proposal as very dif'ferenl from a S%proposal.

First, as discussed at length in our January 15, 2015 letter to the Division on behalf of the

Systzms with respect to Rule 14a-8(i)(9) (Exhibit I3 hereto), the Conunission itself, in framing its since-

vacated proxy access Rule 1 Via- 11, carefully ~t~eighed the empirical evidence and extensive public

comment to conclude that a 3%aggregate shareholding requirement, with no limitation on group sire,

better implemented the aims of proxy access, compared !o a 5%requirement and (imitations nn group

size. See SEC Relenre Nn. 3=~-6276.1, "Facilitating Shareholder Director Nominations," (eff. date Nov.

15, 2010) {the "SEC Release"). "ra quote just two example from our letter, the Commission had stated

that 3%was appropriate because it was ̀'not so high as to make use of the rule unduly inaccessible as a

practical matter the ability to exercise proxy access":
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We believe that the 3%threshold, while higher for many companies and
lower for Qthers than the thresholds advanced in the Proposal, properly
balances our belief that Rule 14a-11 should facilitate shareholders' traditional
state taw rights to nominate and elect directors with the potential costs and
impact of the amendments on companies. The ownership threshold we are
establishing should not expose issuers to excessively frequent and costly
election contests conducted through use of Rule 14a- 11, but it is also not so
high as to make use of the rule unduly inaccessible as a practical matter.

SEC Release at p. 83. The Commission also rejected a limit on goup size, such as stated in the
bylaws adapted by NVR and by General Electric (as per the 2015 no-action letter cited above):

In adopting a uniform 3%threshold for all companies, as apposed to a lower
ownership threshold for all companies, we are mindful that the rule will allow
shareholders to form a group by aggregating their holdings to meet the
ownership threshold. Indeed, as we assumed in the Proposing Release and as
same commenters told us, in many cases shareholders will need to form
~-oups to meet the ownership threshold for the purpose of submitting director
nominations pursuant to Rule 14a-11. Commenters also pointed to instances
of coordinated shareholder activity in recent "vote no" campaigns as support
far the ability of shareholders to form groups. We have adopted a number of
amendments to our rules that will facilitate the formation of groups for this
purpose.. .

SEC Release at p. 87. Based on those points and the other careful reasoning we cited from that Release,
the Company's bylaw, key terms of which are at adds with those in the Commission's prior Rule 14a-
11,cannot substantially implement a proxy access proposal that closely follows that Rule.

The Company attempts to avoid the impact of the ComFnission's well-considered concerns
about the general ability to meet a 5%threshold (Company Letter at p. 6), by arguing that meeting
a higher threshold would be easier here, since a current snapshot of NVR's mutable shareholder list
shows many holders of 1 % or more of the stock. But a review of NVR shareholdings (spreadsheet,
based on figures downloaded from the B14omberg database, attached as Exhibit C} shows that no
more than 11 of the Company's 19non-insider shazeholders of 1 % or more had owned their shares
for at least 3 years as of the approximate time of the Company Letter, and so could have been
counted toward the 3%. More generally, in a volatile stack trading marketplace, no one can predict
who will hold what amount of any company's shares in future years. Tt would thus be sheer
guesswork for any company to assert that in the years ahead, a 5% or higher threshold would be
just as workable as 3°l0, based an who happens to own the stock today. That unprovable speculation

cannot serve as a basis for a showing of substantial implementation.

Moreover, the key evidence cited by the Company as to investor views on proxy access
(2015-2016 ISS Global Policy Survey Summary of Results, dated Sept. 28, 2015, cited in
Company Letter at p. 6), clearly states that investors overwhelmingly take a negative view of any
proxy access bylaw (such as NVR's) with an ownership threshold over 3%. The ISS Survey asked:

In the event that a shareholder proposal to provide proxy access receives majority

support, and the board adopts proxy access with material restrictions not contained in
the shareholder proposal, which types of restrictions should be viewed as problematic. ~~:
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enough to call into question the board's responsivenes~•atid potentially warrant
"withhold" or "against" votes for directors?" ~ ` `

As shown below, in the complete table copied from the ISS report, fully 72% of investors
responded that "An ownership threshold in excess of 3°/a" would suffice to raise such a concern:

fn~~est~~i- ~i~~►Y-Inv ~~sti~r
An ownershi threshold in excess of 396 72%a 1496

An ownership threshold in excess of 596 ~_ 9096 5296

An ownership duration greater than three years _ _i 9096 4496

_An aggregation limit of fewer than 20 shareholders __.__._ .._,_ 7690 2396
A cap on nominees set at less than 209b of the
existingboa~d (rounded down) __ _.~ 7996 25°~

More restrictive advance notice requirements 7096 20'b
Information disclosures chat are more extensive
then those required of the company's nominees.
by tl~e com~a~y, the SEC, or relevant exchanges 8096.,,_ ___ _ __ 399b
Renomination restrictions in the event a proxy
access nominee fails to receive a stipulated level
_of support or withdraws_his/F~er nomination 689'a _ . _ ____ ___ . _ _ _..._ 20 ..
Restrictions on compensation of access nominees

nominatir~ shareholders 7296 2696
.T ..

NVR's reference to the ISS Report makes only the unconvincing point (Company Letter at p. 6):
that "28% of investor respondents and 86°/a of non-investor respondents" were not seriously
concerned by a threshold that was over 3%but was not over 5°/n. As the views of 72% of investors
sue far more probative than those of 28%, the ISS Report should be read as sound evidence that in
the eyes of most investors, a 5%bylaw cannot substantially implement a 3%proposal.

Further, as to ISS's own influential view's on the subject, the Report states on p. 19, in line
with the views of the investors surveyed:

Currently, ISS will generally recommend in favor of both management and/or shareholder
proxy access proposals with the following provisions:

o Ownership threshold: maximum requirement of not more than 3% of the voting
power;

***

o Aggregation: minimal or no limits on the number of shareholders permitted to form
a nominating group...

The empirical evidence of actual company and investor behavior in the past year is even
more striking than the helpful Survey evidence, in demonstra~in,~ that public companies themselves
view a 3%proxy access bylaw, and not a 5%substitute, as reflecting a broad consensus on what
would constitute viable proxy access. Specifically, from earty~ 2Q1~5 to the present, dozens of public
companies, when enacting their own proxy access bylaws or proposing them to shareholders for
approval, have overwhelmingly selec#ed 3%, and not 5%, as the appropriate ownership threshold.
Specifically, while we have seen several varying datasets, they ~,enerally concur that close to 100

companies have now proposed or adopted 3%bylaws, while fewer than 2Q had adapted or
proposed 5%bylaws. For example, our internal database at the end of 2015 showed 117 company
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proposals or bylaws at 3%, and only 12 at S%. That is a very clear sicn that public companies
themselves see 3%, and not 5%, as the accepted stlndard for proxy access bylaws.

Im~esiors similarly have eiven strong support to 3% propusals in the actual votes at annual
meetings. That support was detailed in the Systems' June I 7, 20l ~ letter to the Division an the
interpretation of Rule 14a-8(i}(9) (F~chibit .D hereto). As that letter noted in a table and text:

Voting Results of 2015 NYC Funds Proxy Access Proposals'
1~1YC Funds

' Resolutions
Number of ce~mpanies agreeing to implement pruposAl before annual meeting vote 6

"Total number of proposals voted 54
Percentage of proposals passing 64,41%_._ _ .
Percentage ot~"near misses" (proposals receiving'15%-~~9.9°/n} 18.64%
Total percentage of proposals receiving 4~% or higher support 83.05%
Percentage of proposals receiving above 70% suppan 11.86%

Average level of~ support for all shareowner proposals X6.623'0
Average support for passing proposals 63.46%
Average level of support for iailcd proposals 4424°/n
Avera;e level of support for "competing" board proposals 41.79°/a

Six companies agreed ~~~ith the reform and announced prior to a shareowner vote their
intent to adopt proxy access, promptinb withdrawals of the proposals. To date, 60
proposals regarding proxy access have been ~~oted upon. Almost two-thirds (64%)
have received majority support. The average noting support has been 57%. Seven
resolutions (or 12%) have received over 70% support,, ~w~ith the highest receiving 93%
and 9U%. Of'the proposals receiving over 50° o support. the average vote as been
63%. Ot the resolutions that did not obtain greater than SO%support, 11 proposals (or
19%) have fallen within ~% points of reaching majority (i.e. obtained between 45%
and 49.9% support). Remarkably, 83°/u of proposals received 45% support or above.

Id. As that June 17, 201 ~ letter further showed, when 3°.o proposals and 5%proposals went head
to head in six instances, shareholders voted o~•en~+fhelmingly for the i°/a proposal in 3 cases, and
still ga~~e the 3% proposals a vote within a few points of a majurit}~ in the other ~ cases:

Table 3: Votes Received by "Competing" Proxy Access Proposals To-Date in 20151'

Company,__ _ __ Board Proposal
The AES Corporation 36.17%
Chipotle Mexican Grail 34.71%
C1oudPcak Encr»y 2~934io
Exelon 52.58%
SBA Communications ,1.65%
Visteon Corporation 31.15%

Shareholder Yraposal
66.36%
49.86%
71.12°10
43.60%
4 6.28%
'5.67%

t For purposes of'consistency, Table 3 tabulates all vote percentages as the percentage of'`yes" votes divided by votes cast.

(For this 2016 letter, we have omitted a contest bets+~een hvo 3°ro proposals at Expeditors International).
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Id. In sum, shareholders have given such strong support to 3%proxy access proposals —perhaps leading

directly to the current corporate consensus for 3%bylaws over 5%bylaws —that one cannot say that a

5% bylaw could "compare favorably with the guidelines of the [3%] proposal."

For each of the above reasons, the Company's no-action request should be denied

III. Conclusion

For the reasons set forth herein, the Systems respectfully submit that the Company's request for
"no-action' advice under Rule 14a-8(i)(10) should be denied. Should you have any questions or
require any additional information, please do not hesitate to contact me at the number listed above.
Thank you for your consideration. ~. '~ ~~,

,. ~ 1

Cc: Alan L. Dye, Este.
Hogan Lovells US LLP
alan.dve(c~,hoganlovel ls.com

Michael Garland
NYC Offee of the Comptroller
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BY EMAIL
Keith F. Higgins
Director, Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.C.
Washin~to~, D.C. 20549

3anuary 15, 2015

Re: Whale Foods Market. Inc. No-Action and Ru(e 14a-8(i)(9)

Dear Director Higgins:

1~`e write on behalf of the New Yortc City Employees' Retirement System, the
Teachers' Retirement System of the City of New York, the New York Ciry Police Pension

Fund, the New York City Fire Department Pension Fund, and the New York City Board of
Education Retirement System (collectively the '`NYC Systems"}, to join in the January 9,
2015 request of the Council of Institutional lnvest~rs (the "CII Letter") that the Division of
Corporation Finance reconsider and revise the Staf#'s interpretation of Rule 14a-8{i)(9) that

led to the issuance of no-action advice in Whole Foods Market, Inc. (Dec. 1, 2014), so that
a company will nat be permitted to omit a shareholder's proxy access proposal by reason of
submitting a competing proposal.

The NYC Systems have a particular interest in, and exposure to, the issued raised by
the tVhole Foods matter because, in fall 2014, they submitted proxy access proposals to 75
public companies. The NYC Systems' precatory proxy access proposals, similar to that in
i3rhole Foods, would enable an individual or group holding 3% of the shares, for 3 years, to
nominate 25% of the directors (the "3/3 model"). To date, 17 of those companies have
made no-action requests to the Staff, based on the companies' submitting competing proxy
access proposals with more stringent terms than the 3/3 model in the NYC Systems'
proposal. It is possible that dozens more such no-action requests may follow this proxy
season. The outcome of those no-action requests, and thereby the inclusion or exclusion of
the NYC Systems' proxy access proposals in those instances, rests upon the resolution of
the Rule 14a-8{i)(9) interpretation at issue in Whole Foods..:
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Tl~e NYC Systems join in the very valid broad concerns raised by the CIl better,
and by the 6f~hnle Foods proponent's December 23, ?014 Request for Reconsideration, as to
the inapplicability of Rule 1=fa-8(i)(9) to an;~ precatory shareholder proposals that seek the
same broad class of change as n~anagemenrs by-la~v proposals. But in addition, we note
that the speci~il circumstances of proxy access proposals strongly reinforce those concerns
here. 1n particular, when the Commission adopted its ?UlQ proxy access rule, it undertook
careful anal~~sis, both internally and through the public notice and comment process.
Although Rule i 4a-11 is not now in effect, that process created a unique record as tv the
impact of various choices nn the efficacy of proxy access. SEC Release No. 3-l-6?7b-1,
"Facilitating .Shnrehnlder Director 1Vv»rrru~tions, " (eff. date Nov. 15, 2010) (the "SEC
Release").

That record ire the SEC Release shows that competing company proposals on proxy
access that vary from the Commission's and NYC's 3/3 model have effects so different
from that model that: shareholders will not be confused bet~~~een the different proposals;
the outcUmc of shareholder votes will yield clear guidance to boards; and to allow exclusion

of shareholders' 3!3 proposals under Rule 1-~a-$(i)(9) «ould present shareholders not with

a company proposal for prc~,cy access. but rather tivith no meaningful proposal t«r proxy

access.

First, as to the 3%ownership threshold, the Commission determined that 3% was

appropriate because it was "not so high as to make use of the rule unduly inaccessible as a

practical n7atter the ability to exercise proxy access":

We believe that the 3%threshold, while higher for many companies and

lower for others than the thresholds advanced in the Proposal, properl~~

balances our beliei~that Kule 14a-11 should faci(i~tatc shareholders'
traditional state law rights to nominate and eleci,c~irectors with the
potential costs and impact of the amendments on companies. The
ownership threshold eve are establishing should not expose issuers to
excessively frequent and costly election contests conducted through use of
Rule 14a- t I, but it is also not so high as to make use of'the rule unciufy

inaccessible as a practical matter.

SEC Release at p. 83.

The Commission fiirther determined that a higher ownership requirement, such as 5%, might

render proxy access unviable:

VVe are concerned. ho~.~e~~er, that use of Rule 14a-11 may not be
consistently and realistically viable, even by shareholder groups, if'the
unifann ownership threshold were set at 5% or higher. At the 5%
►liinimum ownership requirement for individuals as advocated by many of
those same comTncllters, only 20% of public cocnpanies had even one
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sharehaldcr satisfying that requirement. Fiflaily, even applying a 5%
threshald for shareholder groups, the data. identify combinations invplvinD
five or fewer shareholders that add up to 5% or more as theoretically
achievable in as few as 21 % of public companies — at least 25%fewer than
with a 3% threshold.

All of these data thus suggest that a uniform 5% ownership requirement
would be substantially more difficult to satisfy than the 3%requirement eve
are adopting.. .

SEC Release at pp. 88-89 (footnotes omitted).

Importantly, the Commission found that even its 3% %equirement made proxy access viable
only because the final rule also permitted the formation of a shareholder group to meet the 3%
threshold:

We selected the uniform 3%threshold based upon com~r►ents received, our
analysis of the data available to us, and the fact that the rule allows for
shareholders to form groups to aggregate their holdings to meet the
threshold...

*~~

In adopting a uniform 3°/a threshold for all companies, as opposed to a
lower ownership threshold far all companies, we are mindful that the rule
will allow shareholders to farm a group by aggregating their holdings to
meet the ownership threshold. Indeed, as we assumed in the Proposing
Release and as some commenters told us, in many cases shareholders will
need to form groups to meet the ownership threshold for the purpose of
submitting director nominations pursuant to Rule t 4a-1 ] . Commenters
also pointed to instances of coordinated shareholder activity in recent
`'vote no" campaigns as support for the ability of shareholders to form
groups. We have adopted a number of amendments to our rules that will
facilitate the formation of groups for this purpose, .. .

SEC Release at pp. 83 and $7 (footnotes omitted).

The Commission also found that athree-year holding period was fang enough, but no longer
than needed, to assure that only "significant, long-term holders" could make use of proxy
dCCBSS:

After considering the comments, we have decided to adopt athree-year
holding requirement, rather than the proposed one-year requirement.

**~
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Although two commenters suggested e~~en longer holding periods, we
believe that a three year holding period reflects our goal of~ limiting use of
the rule to significant, long-term holders and appropriately responds to
commenters' suggestions regarding the length of the ►~olding period.. .

SEC Release aF pp. lOb-07 (footnotes omitted).

Finally, the Commission determined that a fam~ifla for tl~e maximum number of board
nominees tf~at effectively limited that nun~t~r to one director vas not appropriate. Accordingly, it
set that number as the greater of one ciirectar or 3~% of the board, explaining:

We also believe that a lover threshold, suc}~ as 10°/nor l5%, may result in
only one shareholder-nominatrcl director at many companies.. .

SEC Release at p. 141.

~Ve have compared the SEC's and the NYC Systems' 3/3 model with the

terms presented by the competing proposal of Whole Foods and those of the l 7

companies seeking no-action relief as against the NYC Systems' proposal under Rule

14a-$(i)(9). Our review shop+~s thal under the Commission's findings in the SEC

Release, those competing proposals would have the practical effect cif making proxy

access enviable:

• Companies typically proposed higher ownership thrrshalds, most commonly
~%, but ran;in~ up to 9% in the original Whale l~'oods proposal.

• Companies' proposals typically prohibited the use cif shareholder groups to

reach the required percentage.

• Companies' proposals typically required a longer ownership period, usually 5

years.

Companies' proposals typically limited the number ofciirectors to the greater

of 1 or 10-15% of the board.

• Companies' proposals typically had not just one. but a combination, of the
preceding more difficult requirements.

That summary of companies' competing proposals, when compared tc~ the 3/3 model, and
read against the Commission's findings in the SEC Release, indicates that shareholders will be
able to perceive and understand sharp differences between the 3/3 model and the companies'
enviable proxy access proposals, and boards will be able to understand the shareholders' votes as
clear expressions of preferences on proxy access. Nioreavc~, takins~ the proponent's i3~7role
Foac~s Request for Reconsideration as an early opportunity tp.correet the application oti Rule
14a-8(i j(9) to precatory proxy access proposals will facilitate proper outcomes in dozens more
proxy access no-action requests. That action will a[so ensure that when shareholders get to vote
on proxy access, they are presented with al least one proposal that, under the Commission's
findings, will actually provide a viable path for shareholders to nominate directors Cor election to

the board. Finally. it will prevent the possibility t}~at in successive years, a c~rnpany could
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continue to submit compecin~ proxy access proposals, thereby keeping a shareholder proxy
access proposal ofFthe ballot in perpetuity.

Accordingly, we urge the Division of Corporation Finance to reconsider the Rule 14a-8(i)(9)
issues in Y►~hole Fovds, revise the StafiF's advice on the nn-action request, and thereby aid the
correct application of Rule 14a-8(i)(4) t~ these proxy access proposals.

Thank you for your consideration.

Sincerely.

J ~l I

Richard S. Simon

Cc:
Hon. Mary Jo White, Chair, U.S. Securities and Exchange Commission
Hon. Luis Aguilar, Commissioner, U.S. Securities and Exchange Commission
Hon. Daniel M. Gallagher, Commissioner, U.S. Securities and Exchange Commission

Hon. Kara M. Stein, Commissioner, U.5. Securities and Exchange Commission

Hon. Michael S. Piwowar, Commissioner, U.S. Securities and Exchange Commission
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Michael Garland
AJtif.STAYT COMP7ROLI.ER

C'URPORAT'G C;OVi:R`ANCF, AND
Rr:SPOhti] BI.F. I:W 1:57'AiEVT

June 17, 2015

CI'I'~~ off NEw YORK
OFT[Ciz OF't'HE CO:~f E'I'ROLLFft

SCOTT h4. STRINGER

Mr. Keith F. Higgins
Director, Division of Corporate Finance
Securities and Exchange Division
100 F Street, N.E.
Washington, D.C. 20549

Via email: i9review@sec.gov

Re: Interpretation of Rule l~la-8(i)(9)

Dear Director 1-liggins:

~S U` IC W:\3, BL' I I.~ 71 NC
per•. Cr•.n-rtc~ SrRr•.er, R(x>+t b2q

I!{tW YORK, N.Y. 1000 -2341

F,ti~: (2t2) 669-4072
niG.~Kt.nlv~ c~oc1pracn.i.F.~t.vYc:.~S2v

! write on behalf of the Iti`ew York Ciri~ Employees' Retirement Syste►n, the Teachers'
Retirement System of the City of New York, the New York City Police Pension Fund, the New

York City Fire Department Pension Fund. and the Ncw Yorl: City Board of Education Retirement

System (collectively the "NYC Systems") in light of the January 1 b, 201 ~, announcement that the

Division of Corporate Finance (the "Division") would suspend interpretation of Rule 14a-8(i)(9},

the "conflicting proposal" provision (or the "Rule"}, during the 2015 proxy season and undertake a

review of the Rule's application. This letter supplements our letter to the Division of.lanuary I5,
201 S, on the subject of the application of t}he Kule to proxy access proposals.

"fhe NYC Systems have approximately $160 billion in assets invested on behalf of 711,000

acti~~e and retired New York City emplo~~ees. As long-term in~~estors in U.S. capital markets, the

NYC. Systems have an extensi~~e history of advocazin~ governance practices at portfolio companies

that ~~~e believe will promote: sustainable value creation. Rule 14a-8 plays a crucial role in znab(ing

shareowners, such as the NYC Systems, tc~ present to hoards and fellow shareowncrs a proposed

reform and to register votes via proxy on other proponents' proposals, thereby enabling boards to

gauge shareowner sentiment on suggested reforms. Indeed, many governance practices in the U.S.

market have gained traction and subsequent widespread adoption via the Ruie lea-8 prUcess, such

as the spread of majority voting standards for clircetor nominees, elawback policies, and annual

elections for direc~ors.

' Statement from Chair Mary Jc~ ti1'hite. January IG, 201 , httn:% «~~ti•w.sec.govinews~statement:'statement-on-conflictink-
~roxy-proposnls.html. See also Announcement from Division of Corporate Finance. January 16, 2015.
(itto:~'. w~+~~~.sec.~_ov corpftn,'announcement cf~-announcement---rule-l4a-3i9-no-~ ie~ti~s.html.



~'~'c arc grateful for the Division's work to adjudicate no-action requests and we believe
there is a role Cor guidelines to ensure that the shareo~~~ner resolution process promotes efficiency,
balance, and integrity. We are concerned, however, that prior to the January 16 announcement, the
Division's recent broad interpretation of Rule 14a8(i)(9) had denied shareowners the ability to
present and vote nn proposed reforms and enabled gamesn~anship by companies. We therefore
~velc:ome the Di~•ision~s review of the Rule's interpretation.

l'he Division has the ~pportunity to consider the voting results of the 2015 proxy season to
inform i[s review. Based on our examination of these results, we believe the Division should define
a narrow interpretation of the Rule by ~tihich t~ti~o proposals addressing the same subject should only
be viewed as conflicting if the} would bind a board to enact incontrovcrtibty irreconcilable
proposals, As the circumstances in which even two. binding proposals could truly present a clear
conflict are ver}~ limited —perhaps, for example an independent chair proposal vs. a combined
Chair/CEC~ propusal —the Staf~f~ should avoid the risk of denying investors the right to vote,
particularly since the binding-precatory combination et~fectively eliminates the risk of any harm.

'The results of the 2015 proxy season demonstrate that such a narra~v interpretation woulJ

adhere to the mandate of the Rule, would not result in '`directly conflicting" proposals, 4vould nat

result in '`confusing or ambibuous results." and would avoid the specter of garnesrnanship in the

market. In contrast, a broad interpretation would frustrate the use of private ordering on matters

such as pro;cy access, by preventing shareo~vners from communicating to management useful

information on their preferences. V~'e take each point in turn below.

The Divisit~~r Hus the Authority to Issue an l~rternretation f3'ithou! Notice-And-Commer:t

"the i1.S. Supreme Court recently held in Perez v. Mortgage Bcrrrkers Association, 13S S. Ct.

1 199 (Mar. 9, 2015), that the Administrative Procedure Act (APA) exempts agencies issuing

interpretive rules fr~~m notice and comment requirements. 1~he Perez Court underscored that S4 of

the APA "speciGcaliv exempts interpretive rules from notice-and-comment procedures. Because an

agency is not required t~ use notice-and-comment procedures to issue an initial interpretive rule, it

is also not required to use those procedures to amend or repeal that rule." Id. at 1200. As the prior

views of the Division and its Staff are only interpretations of the Rule, the Division may change its

interpretation of the Rule without requiring notice and conlm~nt.-

NYC Systems' Interest i~t the Rule

"I'he NYC Systems have a particular interest in an effective and balanced interpretation o!~

the Rule. For the 2015 prox}' season, the NYC Systems sponsored 75 precatory shareowner

resolutions requesting that portfolio companies adopt bylaws to enable shareowner access to [he

proxy ("proxy access"). The resolution is modeled on the vacated Securities and F..xchanae

Commission (the "SCC") rule that ~~~ould have enabled holders of 3% of'shares, who have held such

shares for at least 3 years, to nominate on the proxy up to 23°'0 of a board. Additional investors tiled

at least 25 additional proposals based on the same or a substantially similar model. We believe that

"I-he June 1 d, 2015, letter from five corporate la~v firn~s to the Division erroneously asserts that a change in the
Division's interpretation of the Rulc would be something mare then an interpretive ru#c. That letter did not cite or
discuss the U.S. Supreme Court's Pere: ruling. httn:' ~+nvw.sec.~ov;comments%i9revie~ti i9revicti'-~.~dt:
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had the SEC not suspended issuing advice on the Rule, shareownrrs would have been denied the
ability tc~ vote on many of these resolutions.

Voting results from the 201 ~ annual meetings, as laid out in Table 1, demonstrate strong
market support for proxy access resolutions based on the SEC's 3%(3 year/2S°io model. "fable I
summarizes voting results on 2U1 ~ NYC Systems-sponsored proxy access proposals for ~vhic;h final
vote tabulations have been filed with the SEC. (See Appendix A for a full list of voting results.}
Voting results on other proponents' proxy access resolutions. ~~~hich w•err substantially similar. are
largely similar.

fable 1: Voting Results of 2015 NYC Systems Proxy Access Yroposals3
NYC Systems
Resolutions

Number of companies agreeing to implement propas:sl before annual meeting vo[c 6

1~ota1 number of proposals voted for which final results are available ~9
Aercentage of proposa3s passing 64.41%
Percentage of ̀'near misses" (proposals receiving 45%-=19.y%) 18.5h%
Total percentage of proposals receiving 4~% or higher support 83A5%
Percentage of proposals receiving above 7U%support 11.86%

Average level of support for alt shareowner proposals 55.62%
Average support for passing proposals 63.46%
overage level of support for failed proposals 44.24%
Average level of support for ̀ 'competing" board pro~sals 11.79%

Six companies agreed with the reform anc3 announced prior to a shareowner vote their intent

to adapt proxy access, prompting withdrawals of [he proposals. Tv date, titi-r have final voting results

for ~9 of the 62 proxy access proxy proposals that hoot been voted upon. Almost nvathirds (64%)

}gave received majority supparl. "fhe average voting support has bee~i ~7%, Se~•en resolutions (or

1?%) have received over 70%support, «pith the highest receiving 93°/a and 90°io. Of the proposals

receiving over 50%support, the average vote as been 63°~b. Of the resolutions that did not obtain

greater than ~U% support, I 1 proposals (or 19%j have fallen within ~%points of reaching majority
{ i.c. obtained between 45%and 499% support). Remarkably, 83~~~ of proposals received ~~°'o

support or abi>ve.

Among proposals receiving less than majority support, the average vote remained above
40%, despite board opposition and high insider ownership at several companies. At the two
companies that did not oppose the resolutions (i.e., made no recommendation or recommended
votes in favor of [he resolution), the proposals garnered almost unanimous support: 93% at Apache
Corporation and 90% at Rep~ibfic Services, l~lc.

1~'e know of fe~~-, if any, other shareowner resolution topics that have garnered the same

Ievel of ii3~mediate anc~ substantial sup}~ort and traction among investors as i~as the 3%/3 year%25%

model of the proxy access proposal.

fable t summarizes all I~YC Systems-sponsored pro~cy access proposals voted durinb 2015 for which companies have
disclosed •ate results in SEC filings as of June 16, ~O15.
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it is important to note that shareowner su~p~~rt for board-sponsored "competing" proxy
access proposals (most with 5%ownership thresholds) has been far more modest, averaging only
42%and failing in tfie majority of votes. Thus, if the shareowncr 3%proposals and the strong vote
results on those proposals had been disallowed this season, 'companies mi~~ht have erroneously
concluded that investor sentiment for proxy access was tepid at best. The shareowner prosy access
proposals thus provided valuable infom7ation to issuers and investors alikz.

tVo shureowners encouarered jnultiple pro.~y proposals in 201 S drat "directly cu~rJlicted"

In 2015, seven companies filed proxy statements that presented to shareowners both a
management-sponsored and a shareow-ncr-spansored proposal for proxy access. None of the seven
companies encountered inherently opposing proposals. All seven shareo~ti•ner proposals, and all but
two company proposals, were only advisory in nature.

Table 2: Mature of Proposals When TN~o Proxy Access Proposals Appeared on 2015 Proxies

Company___ __ _ ___ Board Proposal _ ___~_ _ Shareowner Proposal _ __
AES Corporation 'Too-binding Non-bidding
Chipotle Mexican Grill Binding 'Joo-binding

CioudPeak Energy Binding Non-binding

Exelon Non-binding Non-bii7ding

E~peditocs international Non-bn~ding Non-binding
SBA Communications Non-binding Non-binding
Visteon Corporation Non-binding Non-binding

Thus, each company simply received mostly advisory sharec~wner feedback on their preferences as

to prosy access. Neither shareowners nor managers were confused.

Moreover, of the companies that presented board-sponsored, non-binding proposals, several

stated in their proxies that they sa~4~ the benefit of presenting rivo proposals on the same topic in

their proxies in order to gauge investor sentiment on the dif'terent proxy access models proposed in

each. For example, AES Corporation wrote in its 2015 proxy:

!n light of the Stockholder Proxy Access Proposal set t~~rth in Proposal 9 and the

considerations addressed in this Proposal 7, the Board determi~red that .rlockf~olders .shoulr!

he provided 11te opportunitt~ to consider ahernative provisio~rs under which pru .y access

rrray be implemented. Both the Management Proxy Access Proposal and the Stockholder

Proxy Access Proposal are not binding, meaning that approval of either ar both will not

result in an amendment of the By-Laws. Although the Board could have adopted or

proposed f or stockholder approval an amendment to the By-Laws to provide; for proxy

access, the Board determined that amp decision to iii~plement the Ntanagement Governance

Proposals and/or the Stockholder Proposals should be addressed at the same time, alter

stockholders have had an opportunity to evaluate and vote on the alternative and conflicting

t:.rms of those proposals. (Emphasis added.)

° AES Corporation. 2415 Prary Statement. P. 66.
httu::%~i•~v~.v.see.eov:'Archives/ed,artdatai37d76i:'0001087-t76] I>000014/a2015nroxvstatem~nt.hm~fls348bf_iefdd36420c

bt7962afD495e861
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Similarly, Esel~n wrote in its 201 ~ pro~cy:

....Accordingly. t/re hoard fielic~~~es 16rat shareholders should /love the apportunity t~~
consider ultenrati~~e prnt-~~ ![CCPss pYuposcrls....The board will take into consideration the
shareholder Grote for and against rash proposal and will also seek additional shareholJer
input on proxy access through Exelon's lonD standing program of outreach to its
shareholders. lt~a majority of shares represented at the mectin~ in person or by proxy and
elicible to vote are voted in favor of~either proxy access proposal, Cxeion intends to bring to
a vote at the 20i 6 annual meetinc of shareholders a binding proposal fior amendments to
Exelon's bylaws to implement some form of proxy access.' (Emphasis added.)

Visteon Corporation likewise stated:

.../Tlhe Board deterrnijred t/rat stock{folders sh~~uld he nrm~ided llae onnr~rlrurity t~~
c•~~rrsider alternulive pruvi.s•ions rurder which pru.~}' access mu~~ be inrpJerrrente~l ...
Although the Hoard could have s~~bn~itted a binding proposal for stockholder approval an
amendment to the Byla~~s to provide for prnx~ access, the Board determined Ehat any
decision to implement proxy access through amendmznts to the Bylaws should be addressed
after stockholders have had an opportunity to evaluate and vote an the alternative and
cont7icting temps of the h~lanagement Pro~cy Access Proposal and the Stockholder Proxy
Access Proposal.b (Emphasis added.)

The evidence from the season underscores our view, and several companies appear to agree,

that nvu proposals cannot be fundamentally conflic[in~ as Song as at least one ot~the two proposals

isnon-binding in nature.

Despite the SEC .~•usperisio~r of t{re Rule, CVO cunrnunies experienced voti►1K results that were
"irrco~rsisteut wrd umb~~~rrous. "

~; .
Table 3 below details the ~-oting results at each of the seven companies where shareowners

voted on two proxy access proposals. In all cases other than Expeditors International, the board

proposal required 5% o~~nership thresholds, aman~ other dilferinQ terns. At expeditors
International, the board proposed a 3% o~~nership reyuiren~ent for 3 years, but limited the

nominating group to no more than twenty shareowncrs and the slate size to 20% of the board.

~'he diverse support ie~•els shown in Table 3 indicate that shareowners were not confused in

understanding the different proxy access proposals o» which they were asked to cast their votes. In

no case did both proposals earn a majority Grote. In all but one case, one proposal or the other goi a

clear majority vote, ~~~ith a margin over the other proposal in excess of 5%. Even in the one very

minor exception. Chipotle, the shareowner proposal dot anear-majority of 49.86%, compared to

management's 39.71%. Those seven Boards face no ambiguity or difticulty interpreting the voting

results. Rather, in each case, they simply got clear and valuable information, typically available by

no other means, as to what shareowners truly preferred.

` L'xelon Corporation. 2015 Proxy Statemen[. P 81.
http•-'~vw~~.sec.~ov~Archives/ed~ar'data'I109•S7rQ00(19t2~15098237 d8768U8ddeflaa.htm~rom8768U$ l7.
`' Visteon Corporation. 2015 Proxy Statement. P 5?.

http:~hvw~~.sec.gov;Archives/ed~andatv1111++5'1~00119~t2~(X16'831~d9}~720ddM'14a.htm.`toc91.i720 30.



Table 3: ~4'otes Received by "Cumpetin~" Pro~-~~ Access Proposals To-Date in 201+'

Company _ ___`__ _Board Proposal ___ _, Sharcowner Proposal _
The AF,S Corporation 3(1.17% 6 36%
Chipotle Me~cicaa Grill 34.71% x}9.86%
CloudPeak Encr~v 2.924% 71.12%
F.xelon 52.58% X3.60%
Expeditors International of 7 32% 3 .03%
W:tshingtczn
SBA Communications 51.65% 4628%
Visteon Corporation 21.15°4 75.67%

The prior ir~terpretution of the Rule created a risk of "ga~nesinans/rip"

Chair White raised a pivotal point ~rhen questioning to «hat extent the Ruic may result in,

"unintended consequences and potential misuse of our process."4 Gvidence from the 2015 proxy

season reveals that the Rule, as initially interpreted in the Staff's Whole Foods no-action advice

(Uec. 1, 2014), wirh~lrcnvn (Jars. i 6, 201 ~), creates a risk of ~amesinanship by issuers.

Pollowin~ t4'hvle Foocls, hvent}~-five additional companies (seventeen of which were

responding to N1'C Systems-sponsored proposals) quickly submitted requests for no-action relief

under the Rule. Each request unequivocally represented that at its upcoming annual meeting, the

company would be submitting for shareo~ti~ner approval its own resolution to provide for proxy

access. (See relevant excerpts in Appendix B.)

Despite those public premises to the SEC and to investors that each company would be

presenting a proxy access proposal, l3 of the 25 companies failed to ~resent any company-

sponsored proposal on proxy access. Indeed, in their opposition statements to shareowner proxy

access resolutions, I t o~ those i 3 companies opposed and argued aKtrinst the emirc concept of

proxy access in any form. "[~hosc opposition statements variously described any form of proxy

access as being "unnecessary, disruptive and potentially destabilizing," '`disruptive and harmful,"

having "significant adverse consequences," etc. (See Appendix C for a selection of e~ccerpts from

company proxy statements.)

The dramatic shift, fro~ll companies' public representations to their regulator that their

hoards hare "detern~ined to submit" purported "conf7ictinb proposals" on proxy access, to not

submittin~Y any such proposal, coupled with their subsequent broad opposition to the very concept of

proxy access, highlights a serious risk from a broad interpretation of "conflicting proposals" under

the Rule: companies, by claiming an intention to submit a competing proposal that they otherwise

had no intention to submit, could game the Rule to prevent votes on shareowner proposals that

ii~ight garner very substantial majorities. We a;ree with Chair White's sentiment that

gamesmanship should have no place in the process. That is particularly so when companies' sole

f'or purposzs of consistency, Tabu 3 tabulates alt vote percentages as the percentage of ̀'yes" votes divided by votes
cast. Italicized results denote majority-supported resolutions.
~ Chair'~tary !o White, ":~1 Few Observations on Shareholders in 201 ~," Tulane lJniversity Law School 27th annual
Corporate Lsw Institute i~:e~+~ Orleans, Louisiana. Much 19, ~QIS. http~i%~sw~w.sec.gov/news;'speeeh/observations-on-
shareholden-?~15.himl.
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aim may be to block shareowners from providing information to management about their
preferences on a precatory proposal.

Beyond Access: The Role's E.rcessively Brnud Impact Beynnd Prozy Access

We note that the Division's historic interpretation of the Rule has impacted proposals on
topics other than prosy access. For example, the Division has permitted companies to exclude
proposals addressing cla~~back provisions and change-in-control severance agreements for future
equity plans and awards, in casts where the company has sought shareowner approval on an
executive plan on that year's proxy statement, even where no direct conflict exists.y Using the same
analysis as for proxy acecss, aboard-sponsored equity plan proposal sloes not "directly conflict"
with a precatory sharcowner proposal that requests prospective polio reforms to be implemented in
a way that does not conflict with existing contracts, equity plans, or agreements. If shareowners
approvr bath proposals, a board could readily understand that shareowners agree with the broad
equity plan provisions as presented on the proxy, but also agree that ferture plans should incorparat~
the recommendations of the shareo~vner proposal. For that reason, too, a narrow interpretation of
the Rulc is N~arranted.

Conclusin~r: Tow~rrds u Workable Interprerutro~r

"the results of the 20 i ~ proxy season have provided an unprecedented "real worici"

experiment on the extent to which a narrow application of the Ru(e ~oin~ forward would achieve a

proper balance, by precluding binding proposais calling for opposite results, but otherwise allowing

shareo~tiners to infann management as to their preferences. We submit that the above evidence

supports the; proposal that two proposals addressing similar topics, in ~~~hich at least one proposal is

not binding, would not result in directly conflicting proposals, would not generate ambiguity or

difficult} in interpreting the results, and —crucially —would foreclose the temptation of

gamesmanship which appeared to be at play early in the 201 ~ proxy season. Such a revised

interpretation is permissible under Pere., and would facilitate the use of private ordering on matters

of shareoH~ner cor7cern such as proxy access.

We appreciate the Division's consideration and would welcome the opportunity to discuss

this further.

Sincerely,
/ f~

Michael Garland

° See Co~rcccrPhrllips (February 28, 2010, available at' h~:;i~vwwsec.r~o~ divisionsr`corpfin;cf-noactio~~il~a-

&.`?014/amal~amatecibankconocc:02?814-Ida3.ndf. See also Boeing (Febniary 25, 2014), available at:
ham:/r'~vH-w.sec.Gov/divisi~~ns~corpfin/ef-noactioni 14~-8120141nvicemployeesboein~;new022~ 14-14a3.pdf,
reconsideration denied (1larch 14, 2014).



APPENDIX A: Vote Results on NYC Systems 2015 Proxy Access Proposals10

Apache Corp 5/14(2015 290,383,343 ]2,799,745 927?% WJmgrt+[wopon
Republic Sernces 5/14/2015 258,439.473 29,OG1,192 89.90Nt. No board remmmenasuon
Avan ~rocucts Inc. .. ........-5/6/2D]S 253,679,164 81,421.A]9 75.7074

Visteon Corporation 6(13/2015 23.553,148 7,574,138 75.67°6 21.15%_ ._ ._ ..
firstEnergy Corp. 5/19/2015 226.599,452 90,730.293 7141%
Cloud veak Energy Inc. 5/13/2015 32,254,575 13,095,864 71.12?L 25.42%

NetNix,inc. 6/9/2p15 34,110,41.5 13.95A,705 70.97% --

Hashrotnc. 5/21/2015 70,664,231 3Z3:S.9Dc bt3.6Z96
Rcper Technolog~cs inc S/24/2D25 SE,92?.538 ]&238,2/2 6J.fi0%

AmengaElettr~cPowerCo.,tnc. 4/23/2015 220.571.175 107.900,329 67.15?c

~Ipha Namrai Resources, Inc. 5/2!/2015 59,286,/57 29,013,658 6:.1x56

Nabors industries Ltd. 6/2/2015 178,x58,627 87,756,711 67.04%

ThcAESCorporation 4J23/2D15 c11,13b,ia3 208,37n,n19 66.36% 36.17%

EQT Corporation 4/15/2015 74,818,968 38,Olo,ti~U ti6.3196

Avalonday Communities inc 5/2IJ2015 73,485,204 39,628,900 b1.9T%

Freeport-MCMORan CoDPer & Gotd inc 6/1W2015 ~ 425.900.219 230.76x,820 6s.8G'w

Duke Energy Corporation 5/7/X115 269,370,53? ?60.063.056 62.73^4

Nurathon Od Corporation _ ,. 4/29/2015 321.394,551 191,118,775 62 71~ EnMed 576 bylaw (04/09/15)

Oaid¢ntaf PevCleum Corporation 5/1/2D15 366,835,965̂  224.740.075 6:.01%

DTEEnergyCompmy 5/7/25715 76,842,406 47,738.202 u1689G

PPL Corporauor. 5/20/2015 299,445,445 188,042.670 61.4'3%

Range ResouYclS Co~pwMion 5/19/2015 87,435,806 56,239, 765 W.5145

Anadarko PBtroleUm COrpOrOtiOn 5/12/2015 227.6&/,098 155, 3!iN.454 SJ.44%

e9aylnc. 5/1[2015 544,A54,733 371,585,696 59..34%

vertex Pharmaceuticalsincorporated 5/4/2015 126,418,279 89.918,9i~5 53.44%

Devon Energy Corporation 6/3/2015 164,798,02a 118,638.598 58.15%

apanment Investment and h7anagement Company J/28J2015 74,776,090 54.8a%.f92 5 .65°.

CF industrees Holdings. lnc . 5/15/2015 20,943.385 15,575.511 57.35% EnMed 9%bylaw (OZ~W_/15~

SouthwBs:em Energy Co. 5,119/2015 38 ,027,012 14A,510,277 S6.A14a

timarex Energy Co. 5(ib/2D15 A2, 120,311 , 32,835.318 56.19% _.__
AlUancr Data Systim5 Corporation W3/2015 28.915.791 ?2;880.569 55 74°ti

HCp, Inc. 4/30/2015 103,66 .625 ib3,37~,815 55.4976 Enacted 5%hylaw i02/RB/15)

ChevrtlnCorporatYOn 5/27/2015 7Q8.g29,59s ST1,60G,250 5530'Ye

ConocoPhi Ulps 5/12/2015 414.379,995 374,315,155 Yt.28%

*he Fricel,np Group inc 6/a/2D15 23.269,596 IQ 103,3xO 53.67% Fnaded 59i 6yla.v (G3/18/15)

~+~C~YOi1COrporotlon 5l13/IO1S 79.723,018 70,814,73 52%5~

He55Corporation 5/6/2015 ll9,5:?.383 S1A,398,657 St.09X

EdG Resources, Inc. 4/30/2015 227,790,419 221,305,020 50.725/ Wild enact S%bylaw

ChiPOUA MCYtWtl GfIII, Il1C. S~S3~2OSS 11.828,183 12,890,193 49.805► 3~.7:3G

EzxonMobilCorporation 5/27/2015 1,2&3.7$9,2H0 :,716,:19,~ZA d9.AO44

Pioneer Natural Resoor[es Co. S/ZU/2015 62,328,430 63,961,416 49 35% Will enact S%aylaw

Alax~on Pharmaceuticals, Inc. 5/6(2015 87,188,567 39.946,367 49.229L

Peabody Energy Corp. 5/4/2015 87.325,721 92,136,153 48.66%

tONSOIEnergyint y ___ 5/6!1015 93,57x,378 105,662.3fi2 06.674

FfeeiCor Technolo;ies, inc 6/10/2015 3~a,877.&23 39,482,060 a6.909c

SBA CommunicatianSCwp. SJ21/2015 51,720,353 n0,025, 32E •i6-2B7G 5165%

Souv:em Company 5!27/2015 260.~sJb,2'6 303,750,942 :b lb7c

VCAinc. x/16/2015 32,996,A52 :8,85.^.,878 45939c

Cabot Oil & Gu CorporaUo~ 4/23/2015 160,149,721 /93,70x,930 45.2b% Enacted 5~6 bylaw X03/11/15}

New York Commu~lty Bancorp Inc. 6/3(2015 118,&39,913 148,935,836 x.3896 Enacted 596 bylaw (Q3/17/15)_. ...
ExelonCorporation 4(28/2015 270,055,108 349,307,165 43.609E 52.58%

level3Communications,InG 5/7.112015 127,49x,852 It~1,923,459 33.6(flf

Noble Enc•gy. Inc d/28J2015 241,242.669 191,278,654 1735`./

PACCARIrtc. 4/23/2015 126A33,775 374.A~7i,968 A19Tf:

N'JR, Inc. 5/5/2015 1,533,8/0 2,162.77O QL5a54.

Urban OuNittcrs int 6/2/2035 a7,7a3,389 69,756,730 4Q'o3% HIgA ins~dc ownership

a~rchCoalinc M23/2CS5 3G, 747,909 Ga,SlR,909 35.28' Enactud5%bv~aw{02/26/?51

Westmoreland Coal Co. 5/14,~2G15 4.888,986 8,765,664 35.&776

expeditors fnternarional of Washington tnc. Sit]/2015 53.626,528 X3,456,162 31.03% 7D.3Z%

10 Appendix A includes all NYC S~~s~ems-sponsored prosy access proposals voted during 2015 for which companies

havz discic,sed vote results to the SEC in filings as of Lune l6, 2015.
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APPENDIX B: Excerpts from Scicct No-Action Requests ..

The follo~cing excerpts are taken frum letters companies sent to the Securities and Exchange
Commission requesting no-action relief to exclude a preca[ory shareowner proposal requesting that
the board implement proxy access. In each, the companies uncyuivocally state their intent tv include
a board-sponsored resolution to implement a proxy access provision at the company's 2015 annual

meeting.

The Board hvs determined to sub»ril a prnposa! to srockholders «t tfre 1015 Arrnua!
Meeting with respect to proxy access for director nominations... (Alpha Natural Resources;
emphasis added)'

The Company believes that the Proposal may properl}~ be e:ccluded from the 201

Proxy Ntaterials pursuant to Rule 14a-8(i)(9) because the Proposal directly contlicts with a

proposal to be s~rh~~rilled hti~ dre Compu~rt' in the 2D15 Proxy ~ti7at~riuls.... The Board has

determined to submit a proposal to the Company's stockholders at the 2U 1 ~ Annual Meeting

with respect to proxy access f'or direcCor nominations {the "Company Proposal").

Specifically, the Board intends to seek stockholder approval of a proxy access framework

that would permit stc~ckholders...(Conoco Phillips; emphasis added)=

'The Company respectfulh~ requests that the Staff concur in the Company's view that the

Proposal may be properly excluded 1`rom the Pru~y Materials pursuant to Rule 14a-8(i)(9)

because the Proposal directly conflicts with the Company's own proposal.... It is anticipated

that the Corporate Governance Committee of the Baard evil( recommend that the Board

submit a proposal to shareholders at the 2015 Meeting with respect to proxy access for

director nominations (the "Company Proposal"j....The specific text of the proposed

Rzgulations amendments implementing the Company Proposal will hc~ inclu~Jed ifr the

PrnxyMuteriuls... (FirstEner~a; emphasis added)'

Cimarex Energy C<>. (the "Company") intends to provide shareholders at its 2015 Annual

Nleetir:,~ of Shareholders (the "201 S Annual ,~leetin~j ") wit/► the opportunity to vote an u
C~mpanp•-sponsored (ancl Board-recommended) "prnry access"proposal that would grant

substantial long-term shareholders with access rights to the Company's prosy statement and

proxy card for eligible shareholder director nominations."... "The Company's Board p/u~:.r 10

sub~rtit « C~~mpun}~-.sponsored proposal ut the 201 S Annual Meeting (the "Company

Proposal") seeking shareholder approval of a proxy access f'rame~~ork..."...,(Cimarex;

emphasis addcd)~'

The Company bclie~~es that the Proposal may properly be excluded from the 201

'~ AlphaNatural Resources. hu-action request letter. http:rw~«vsec:.gdv/divisions/comfirt/et=noaction%1-1a-

8>301 S/nvccomptrolleal~ia02Q515- (=1a8.pdf.

12 Conoco Phillips. No-action request letter. http:i~www.sec.~oviclivisionsle~rnfin/cf-noaction%14a-

8~201 ~/comptrollerofthecitynvconoco020~ 15-14a8.pdf.

FirstEnergy. No-action request Iettrr. http:'%www.sec.aov:`divisions'corptin-cf=noaction'14a-

8/2415-'nvcreinploveeretirementtirst020~ I S-14a8.~df.

~' Cimarex. No-action request letter. h~:~'H~vwsrc.em~idivisionsicorofin cf-noactioni l4a-

8J2015/Comncrol(erciriofne~workcim1rex02051 ~i- I -la3.pdf:



Proxy Materials pursuant to Rule 14a-8(i)(9) because the Proposal directly conflicts with a

proposal to be submitted by the Company in the 2015 Proxy Materials.... The Board has
determined to submit a proposal to the Compuny',s stockhc~l~lers at the .2(II S Annua!
~'~feetinp with respect to proxy access for director nominations (the "Company Proposal"}.

Specifically, the Board intends to seek stockholder approval of a proxy access framework...
(Peabody Energy; emphasis added)~S .: ,

The Company believes that the Shareholder Proposal may properly be excluded from the
2015 Proxy Materials pursuant to Rule 14a-8(i)(9) because the Shareholder Proposal directly

conflicts with a proposal to be submitted by the Company in its 2015 Proxy Materials...
The Board has determined to submit a proposal to shareholders at the 2015 Annual Meeting

with respect to proxy access for director nominations (the '`Company Proposal"}.

Specifically, the Board intends to seek shareholder approval... (Noble Energy; emphasis
added}16

15 Peabody Energy. No-action request letter. htta:!/wwwsec.Gov/divisicinsicorpfin/cf-noactiontl4a-

S/2015icomntrollercityofnewvorstate0204 1 5-1 4a8.pdf.
16 Noble Energy. No-action request letter. http:lhvwwsec.gov/divisionslcorofinlcf-noactioni 14a-

8/20 I SJcomptrollercitynewvorknoble0205 15-14a8.pdf.
io



APPENDIX C: Excerpts from Con►pany Proxies Opposing Proxy Access

The following is a non-exhausti~~e list of excerpts from companies that had initially
disclosed their intent to include aboard-sponsored proxy access resolution at their 2015 annual
meetings in statements to the Securities an~i Exchane Commission, but subsequently opposed
proxy access in any form in 20l 5 proxy materials.

AUowinK .ctorRhvlders to nonri~ru~c~ c~vmpeti~i~,~ candit/ates for rlirectnr incur prosy
stutemeitl watt/d usurp the role of the indepeiidenl nomifrutinK and corporate kovet~tuitce
committee and our board in ane of the most crucial elements of corporzte governance, the
selection anti nomination of directors....lmplementation of a Prvxy Access Bylaw Cvttld
Have n Number cif Otfrer Si;~rificant Adverse Carrseyuerrres (Alpha Natural Resources,
[nc.; emphases addedj''

The Board recommends that you vote against this proposal because it ignores the effective
voice stockholders already have, undercuts the critical role of the independent Committee on
Directors' Affairs, and wutrld i~rtroctuc•e un u~t►recessury, disruptive a~r~! potentia!!y~
destabilizing dy~lamic into the Bnurd electio~y process. In short, the proposal advances a
solution for a problem that does not gist at Cunoc:oPhillips, and does so at the risk of
considerable harm to our Company.... The Buard believes that prosy access rncry have a

►rrsmber nJsiKnificant adverse cortsegrrences acrd c~Pulc! hurnr ~1ur Company, Bnarr! and
stockholders (Conoco Phillips: emphases added)'R

1~V'e believe that, because of their unique positions, the independent Curporale Goverirance

Curnmittee and yocrr Bt~ur~l arcs boner sitr~ated than urdivicluu! i~rvestors or special

rnterests~roups to assess the particular qualifications of potential director nominees and to

determine whether they will contribute to an effective and well-rounded Board that operates

openly and collaboratively and represents the interests of all shareholders ar~d not just those

with special inter~sts....L~rtfettered pru.z}~ access would bypass and uirdermine our carefully

designee! director ~ron~iiiutii:~ process by' pluciir~~ directly into numinution c•~r~rdi~lates w ho

may fail to satisfy your Co►npany's independence or other qualifications or 4vho may fail to
contribute the needed experiences and perspectives ro the mix on your Board.... Your Buurd

a/,s~ believes thUt replucin,~ our current process ►vith pruxy~ urcess could be disrupti►~e and
harmful to the ~~peratin►rs ofyv«r Bor~r~! and, as a result, our shareholders by unnecessarily
shifting the responsibility and expense of soliciting proxies for shareholders with special

interests or short-tern. interests from such shareholders to your Company. (FirstEnergy

Corporation; emphases added)19

Allowing stockholders tc~ use our pro:cy materials f~~r contested director elections tivill not

improve our corporate ~uvernance. Rather. pruty access coup! har~rr or~r Cumpui~i'. our

'' Alpha Natural Resources, Inc. 2015 Annual Meeting Pro~cy.
http:/hv~uw.sec.~,ovl:lrchivzs/edKar/data;'1 O I Ob ~/OOQ 1193125151243;8/d$85726ddefl 4a.htm.

'~ ConocoPhi#lips Corporation. 2015 Annual Meeti~zg proxy-.
htta:/iwtivw.sec.aoviArchives/edgar'data~l Ib316~0001 t04659l502;250~al5-742R ldeflda.l~am.
~" FirstEnergy Corporation. 2015 Annual Meeting Proxy.
f~tt~•%'«ti~~~ sec ~ov~r~rchives/ed~arrd~ta' 10; t ~96:000 I ! 9;12515 l 1 ~2 ! 2 d853082~de114a.h;m.

m



Board and our stockholders... (Noble Energy, lnc.; emphasis added)20

The Board recommends that you vote against the Proponent's proposal because it ignores

the effective voice sharehoCders already have and undercuts the critical role of, and

protections afforded by, the independent Governance cQc Nominating Committee of the

Board. (Kohl's Corporation; emphasis added)21

20 Tvobte Energy, lnc. 2015 Annual h4eeting Proxy.
htt~//www.sec.govlArchives/ed~ardatal'72207100000722071 SOOOU 18!nb1-201 Sproxvdef.btm.

21 Kohl's Corporation. 2015 Annua! Meeting Proxy.
litta:l/www.sec.govlArchives/ed~ar~data/885639/0001193125151 10272/d870201 ddefl 4a.htm.
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Hogan
Lovells

December 23, 2015

BY ELECTRONIC MAIL

U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
shareholderproposals@,sec.gov

Hogan Lovelis US LLP
Columbia Square
555 Thirtcentis SUret, NW
Washington, OC 20004
T +~ 202 637 5600
F +! 202 637 5910
wwtiv.hoganlovells.com

Rule 14a-8(1)(10}

Re: NVR, lnc. (Commission File No. 001-12378) —Shareholder Proposal
Submitted by the Comptroller of the City of New York

Ladies and Gentlemen:

On behalf of NVR, Inc. (the "Company"), we are submitting this letter pursuant to Rule
l4a-$(j}under the Securities Exchange Act of I934 tp notify the Securities and Exchange
Commission (the "Commission") of the Company's intention to exclude from its proxy materials
for its 2016 annual meeting of shareholders (the "2016 proxy materials"} a shareholder proposal
and statement in support thereof (the "Proposal") received from the Comptroller of the City of
New York, as custodian and a trustee of the New York City Employees' Retirement System, the
New Yark City Fire Department Pension Fund, the New York City Teachers' Retirement System
and the New Yark City Police Pension Fund (collectively, the "Proponent"). We also request
confirmation that the staff of the Division of Corporation Finance wilt not reconnmend to the
Commission that enforcement action be taken if the Company omits the Proposal from its 2016
proxy materials for the reasons discussed below.

A copy of the Proposal and related correspondence with the Proponent is attached hereto
as Exhibit A.

In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008) ("SLB No. 14D"), this
letter and its exhibits are being delivered by e-mail to shareholderproposals@sec.gov. Pursuant
to Rule I4a-8(j}, a copy of this letter and its exhibits also is being sent to the Proponent. Rule
14a-8(k} and SLB No. 14D provide that a shareholder proponent is required to send to the
company a copy of any correspondence the proponent elects to submit to the Comrnissian ar the
staff. Accordingly, we hereby inform the Proponent that, if the Proponent elects to submit
additional correspondence to the Commission or the staff relating to the Proposal, the Proponent
should concurrently furnish a copy of that correspondence to the undersigned by e-mail.
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U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of the Chief Counsel
December 23, 2015
Page 2

The Company currently intends to print its 2016 proxy materials on March 15, 2016 and
to file them with the Commission on or about March 22, 2016.

THE PROPOSAL

The Proposal requests that the Company's shareholders approve the following resolution:

"RESOLVED: The specified subsections of Article III, Section 3.16 of the Corporation's
Bylaws are hereby amended as follows:

(a) Delete "no more than twenty (20)."
(e) Replace "three (3) business days" with "five (5) business days."
(f} Replace "five percent (5%)" with "three percent (3%)"; delete "provided that the

number of shareholders and other persons whose ownership of shares of capital stock
of the corporation is aggegated far such purpose shall not exceed twenty (20), and
(ii} a group of funds under common management and investment control shall be
treated as one shareholder or person for this purpose;" and, in paragraph (vii), change
"continue to own the Required Shares" to "remain a shareholder."

BASIS FOR EXCLUSION

We believe that the Proposal may be excluded from the 2016 proxy ma#erials pursuant to
Rule 14a-3(i)(10) because it has been substantially implemented. As the Proponent
acknowledges, the board of directors of the Company voluntarily amended the Company's
bylaws on November 6, 2015 to enable eligible shareholders to nominate directors for inclusion
in the Company's proxy statement. The newly adopted proxy access bylaw appears as Section
3.16 of the Company's bylaws ("Section 3,15"), which were filed as an exhibit to the Company's
Quarterly Report on Form 10-Q on November 6, 2015 and are attached to this letter as Exhibit B.

Section 3.16 addresses a number of substantive and procedural aspects of proxy access,
including the eligibility of a shareholder or group of shareholders to propose a nominee, the
standards for determining whether and to what extent a shazeholder "beneficially owns" the
Company's capital stock, the information that must be provided to the Company by a nominator
and a nominee, the ability of a nominator to submit a statement in support of a nominee, the
minimum qualifications of nominees, procedures for submitting nominations, and the
representations and undertakings that a nominator must make when proposing nominees,
prioritization among competing nominators, and restrictions on renonninations. These carefully
balanced elements of Section 3.16 are set forth in 13 subsections comprising a total of
approximately 3,600 words. The Proposal seeks to modify only a small number of details in
Section 3.16 which the Proponent views as too "restrictive." As the staff has made clear in

numerous no-action letters, however, a company may exclude a proposal if the Company has

already addressed the underlying concerns and essential objectives of the proposal, even if the
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company's actions fall short of fully addressing every aspect of the proposal or impose additional
requirements not contemplated by the prapasal. Because Section 3.16 already provides to
shareholders a meaningful right to proxy access, the Company believes that it has substantially
implemented the Proposal and therefore may exclude it from the 2016 Proxy Materials under
Rule l 4a-8{i)(10).

A. Rute 14a-8(1)(10}

Rule 14a-8(i){10) permits a company to exclude a shareholder proposal from its proxy
materials if the company has substantially implemented the proposal. Tn explaining the scope of
a predecessor to Rule 14a-8(i)(10}, which permitted exclusion ofa proposal that had been
rendered moot by management action, the Commission noted that the exclusion is "designed to
avoid the pflssibility of shareholders having to consider matters which already have been
favorably acted upon by the management." Exchange Act Release No. 12598 (July 7, 1976). At
one time, the staff interpreted the predecessor rule narrowly, considering a proposal to be
excludable only if it had been "`fulIy' effected" by the company. See Exchange Act Release No.
19135 at § II.B.S. (Oct. 14, 1982). By 1982, however, the Cornmissian recognized that the
staff's narrow interpretation of the predecessor rule "may not serve the interests of the issuer's
security holders at large and may lead to an abuse of the security holder proposal process," in
particular by enabling proponents to argue "successfully an numerous occasions that a proposal
may not be excluded as moot incases where the company has taken most but not all of the
actions requested by the proposal." Id. Accordingly, the Commission proposed in 1982 and
adopted in 19$3 a revised interpretation of the rule to permit the omission of proposals that had
been "substantially implerr►ented." See Exchange Act Release No. 20091, at § II.E.b. (Aug. 16,
1983) {indicating that the staff's "previous formalistic application of- the predecessor rule
"defeated its purpose" because the interpretation allowed proponents to obtain a shareholder vote
on an existing company policy by changing only a few wards of the policy. The Commission
later codified this revised interpretation in Exchange Aci Release No. 40018 at n.30 (May 21,
1998). Under the current rule, when a company has already taken action to address the
underlying concerns and essential objectives of a shareholder proposal, the proposal has been
"substantially implemented" and may be excluded. See, e,g., Exelon Corp. (avail. Feb. 2S, 2010);
Exxon Mabrl Corp. (Burt) (avail. Mar. 23, 2009); Anheuser-Busch Companies, Inc. {Jan. 17,
2007); ConAgra Foods, Inc. (avail. Jul. 3, 2006); Talbots Inc. (avail. Apr. 5, 2002); Exxon Mobil
Corp. (avail, Jan. 24, 2001); The Gap, Inc. (avail. Mar. 8, 1996).

Applying this standard, the staff has noted that "a determina#ion that the company has
substantially implernented the prapnsat depends upon whether [the company's] particular
policies, practices and procedures compare favarabiy with the guidelines of the proposal."
Texaco, Inc. (avail. Mar. 28, 1991). Even if a company's actions da no# go as far as those
requested by the shareholder proposal, they nonetheless may "compare favorably" with the
requested actions. See, e.g., Johnson &Johnson (avail. Feb. 17, 2006) (permitting exclusion of a
proposal that asked the company to confirm the legitimacy of all current and future U.S.
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employees, where the company had verified the legitimacy of 91% of its domestic workforce);

Masco Corp. (avail. Mar. 29, 1999} (permitting exclusion of a proposal that the company adopt a

standard for independence of the company's outside directors, where the company had adopted a

standard that, unlike the one proposed, added the qualification that only material relationships

with affiliates would affect a director's independence). In other words, a company may address

adequately the underlying concerns and essential objectives of a shareholder proposal without

implementing precisely the actions or achieving all of the objectives contemplated by the
proposal.

With respect to proxy access, the staff has agreed that a company's adoption of a proxy

access bylaw may substantially implement ashareholder-proposed bylaw even though the

company's bylaw imposes procedural ox other requirements not contemplated by the shareholder

proposal. For example, in Ge»eral Electric Company (avail. Mar. 3, 2015), the company

received a shareholder proposal requesting that the board adopt a proxy access bylaw permitting

a shareholder or group thereof that has beneficially owned 3% or more of the company's

outstanding stock continuously for at least three years to nominate directors to be included in the

company's proxy materials, so Iong as the number ofshareholder-nominated candidates

appearing in the company's proxy materials does not exceed 20°/a of the number of directors then

serving. The staff concurred that the company had substantially implemented the proposal by

adapting a proxy access bylaw that, while consistent in most respects with the shareholder

proposal (including the required ownership threshold and holding period), also imposed

additional restrictions not contemplated by the proposal, including: (1) a 20-shareholder cap on

the number of shareholders who may aggregate to satisfy the 3%ownership threshold; and (2)

several additional representations or undertakings required to be made by the nominating

shareholder, including that the shareholder {a) wil! not distribute to any shareholder any form of

proxy for the annual meeting other than the form distributed by the company, (b) intends to

continue to own the requisite number of shares through the date of the annual meeting and for at

least one year following the meeting and (c) will indemnify and hold harmless the company and

each of its directors, officers and employees against specified losses arising from nominations

submitted by the shareholder.

The staFf's position in General Electric is consistent with prior staff letters allowing

companies to exclude shareholder proposals requesting that shareholders be accorded certain

rights where the company has already provided for those rights on substantially similar terms but

has imposed exceptions or limitations not contemplated by the shareholder proposal. In General

Dynamics Corp. (avail. Feb. 6, 2009), for example, the staff allowed the company to exclude a

proposal giving any shareholder ar group of shareholders owning at least 10% of the company's

stock the power to call a special meeting, where the company already adopted a special meeting

bylaw allowing a single shareholder owning at least 10% of the company's stock to call a special

meeting, but requiring any group of shareholders seeking to call a special meeting to own at least

25% of the company's stock. In Bunk of America Corp. (avail. Dec. 15, 2010), the staff agreed

that the company had substantially implemented a proposal requesting that the board amend the
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company's governing documents to give holders of 10% of the company's stock the power to
call a special meeting, where the board had adopted a bylaw giving holders of at least 10% of the
company's stock to call a special meeting but imposed additional requirements not outlined in
the praposai. The additional requirements included, among others, that stockholders requesting a
special meeting submit (a) a statement regarding the purpose of the meeting, signed by
stockhatders owning the requisite number of shares, as well as (b} documentary evidence of each
such stockholder's record and beneficial ownership of the stock. Similarly, in Chevron Corp.
(avail. Feb. 19, 2008) and Citigraup Inc. (avail. Feb. 12, 2008}, the staff concurred that the
company could exclude a special meeting shareholder proposal under Rule Ida-8(i)(10) because
the company had adopted a provision allowing shareholders to call a special meeting unless,
among other things, an aru~ual or special meeting that included the matters proposed to be
addressed at the special meeting had been held within the preceding 12 months. See also
Hewlett-Packard Co. (avail. Dec. 11, 2007) (allowing exclusion of a proposal requesting that the
board permit shareholders to call a special meeting where the company proposed to adopt a
bylaw allowing shareholders to call a special meeting unless the board determined in good faith
that the business specified in the shareholders' request had been addressed at a rr►eeting within
the past 12 months or would be addressed at an annual meeting within 94 days}.

B. Section 3.16 Substantially Itnplernents the Propasa[

The letters cited above support the Company's view that Section 3.15 fully addresses the
essential objectives of the Proposal by providing the Connpany's shareholders wish meaningful
proxy access. While the Proponent may prefer that certain provisions of Section 3.16 be less
"restrictive," Rule 14a-8(i)(10) does not require a company to "fully effect" the actions
contemplated by a shareholder proposal in order to exclude the proposal. Rather, as noted in the
preceding section, a company's actions may be deemed to substantially implement a shareholder
proposal even if they do not achieve all of the objectives of the proposal or impose limitations
not contemplated by the proposal.

The Proponent seeks to modify Section 3.16 in only a few respects. As explained further
below, these proposed modifications would not materially enhance the ability of the Company's
shareholders to utilize proxy access.

1. Ownership Threshold

Section 3. i 6 currently requires that, for a shareholder or group of shareholders to be
elzgible to nominate directors for inclusion in the Caznpany's proxy statement, the shareholder or
group must have awned at least 5% of the Company's outstanding capital stock for at least three
years prior to both the retard date for the annual meeting and the dale occurring seven days prior
tc~ the date of the nomination notice submitted to the Company. The Proposal would amend the
ownership threshold from 5% to 3% of the Company's outstanding capital stock.
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An ownership threshold of 5% is viewed by a substantial number of investors and the
vast majority of issuers as a reasonable restriction on proxy access. In September 2015,
Instituiiunal Investor Services ("ISS") published the results of a survey in which investgrs
{consisting of institutional investors, investment managers, asset managers, pension funds and
other organizations representing an institutional investor perspective} and non-investors
(consisting of corporate issuers, advisors to companies, academic researchers and others) were
asked whether, if shareholders of a company were to approve ashareholder-proposed proxy
access proposal (presumably providing for an ownership threshold of 3% or less, if any), the
board's adoption of a proxy access proposal with an ownership threshold of 5%should be
viewed as "sufficiently problematic to call into question the board's responsiveness and
potentially warrant negative votes nn directors." See 2015-2016 ISS Global Policy Sarvey —
Summary of Results (Sept. 28, 2015. In response to the survey, 28% of investor respondents
and 86% ofnon-investor respondents indicated that an ownership threshold not exceeding S%
should not be considered so problematic as to call into question the board's responsiveness. The
Company therefore believes that the 5%ownership threshold included in Section 3.16 does not
inhibit the achievement of the Proposal's objective of providing meaningful proxy access rights
to the Company's shareholders.

In this regard, the Commission noted in its release adopting Rule 14a-11, which provided
fora 3%ownership threshold, that "holdings aggregating 3% is achievable at many companies
by a relatively small number of shareholders... [only] 31 °lo of public companies have threw or
mare holders with at least 1 %share ownership." In considering whether to adopt a 5%threshold
instead, the Commission said that "the data identify combinations involving five or fewer
shareholders that add up to 5% or more as theoretically achievable in as few as 21 % of public
companies." The Company, in contrast, has 22 individual funds (held across 19 mutual fund
families and excluding insiders} who own in excess of 1 % of its outstanding capital stock. The
Company also has three individual shareholders who each hold in excess of 5% of the
Company's outstanding capital stuck. As a result, utilization of proxy access by the Company's
shareholders, based on a S% threshdd, is within easy reach of a significant number of the
Company's shareholders. Section 3.16's ownership threshold therefore achieves the essential
objectives of proxy access more than a 3%threshold would achieve those objectives at most
other public companies. Taking the Coz~apany's circumstances into account, thexefore, Section
3.1 b shauid be deemed to "compare favorably" with the proposal, even if it does not go as far as
the requested actions. See, e.g., Johnson &Johnson (avail. Feb. 17, 2006); Masco Carp. (avail.
Mar. 29, 1999}.

2. Aggregation Limit

Section 3.i6 currently limits the number of shaxehalders that may aggregate their
holdings to satisfy the S%ownership threshold to 20. The Proposal would eliminate this
limitation. In General Electric Company (avail. Mar. 3, ZOl S), the staff agreed that a company-
adopted bylaw that limited aggregation to 20 shareholders substantially implemented a
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shareholder-proposed proxy access bylaw that incladed no limit on aggregation. Further, the
2015-2016 ISS Global Policy Survey asked respondents whether they viewed "an aggregation
limit of fewer than 20 shareholders" as problematic (they were not asked to consider an
aggregation limit fixed at 20 shareholders, as in Section 3.16). A substantial minority (24%) of
investor respontlenis and a substantial majority {77%) ofnon-investor respondents indicated that
an aggregation limit of fewer than 20 shareholders was not problematic. The Company therefore
believes that the aggregation limit included in Section 3.1 b does not inhibit the achievement of
the ProposaYs objective of providing meaningful proxy access rights to the Company's
shareholders.

3. Recall Period for Counting Loaned Shares; Counting Funds Under Common
Managertzent and Investment Control; Continued Ownership of Required Shares

Section 3.1b provides that (a) for purposes of the 5%ownership threshold, a shareholder
shall be deemed to continue to own shares it has loaned to a third party so long as the
shareholder may recall the loaned shares on no more than three business days' notice (the "recall
period"), (b) for purposes of the 20-shazeholder aggregation limit, groups of funds under
common management and investment control shall be counted as a single investor, and (c}
eligible shareholders shalt be required to represent that they intend to continue to hold the
required minimum number of shares for a period of one year after the annuat meeting. The
Proposal would {x} increase the recall period to five business days, (y) eliminate the provision
that groups of funds under common management and investment control be counted as a single
investor and (z) eliminate the requirement that eligible shareholders represent they intend to
continue to hold the required minimum number of shares for the one-year period.

Each of the proposed modifications is immaterial and largely procedural in nature.
Moreover, none of the provisions the Proponent seeks to mc►dify was identified as a potentially
"material" restriction on proxy access in the 2015-201 b ISS Global Policy Survey. The staff has
generally agreed that a proposal will be deemed to have been substantially implemented even if
the company, in addressing the subject matter of the proposal, imposes procedural requirements
or limitations that are not contemplated by the shareholder proposal hui are consistent with its
underlying concerns aril essential objectives. See, e.g., General Electric Company (avail. Mar. 3,
2015); Hewlett-Packard Co. (avail. Dec. 11, 2007); Bank ofAmerica ~'orp. (avail. Dec. 15,
2~l 0); General Dynamics Corp. (avail. Feb. 6, 2049). None of the provisions that the Proposal
seeks to modify inhibits the achievement of the Proposal's objective of providing meaningful
proxy access rights to the Company's shareholders. Indeed, deleting the provision that groups of
£u~ds under common management and investment control should be counted as a single investor
would leave the Company's bylaws silent with respect to the counting of funds under common
control. The proposed revision therefore not only would Iead to ambiguity, but could cause
Elands under common control to be counted as separate investors for purposes of the 20-
shareholder aggregation limit, substantially impairing shazeholders' ability to utilize proxy
access.
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CONCLUSIOi~i

For the reasons stated above, itrs our view that the Company nnay exclude the Proposal
from its 2016 proxy materials pursuant to Rule 14a-8(1)(10}. We request the staff's concurrence
in our view or, alternatively, confirmation that the staff will not recommend any enforcement
action to the Commission if the Company excludes the Proposal.

If you have any questions or need additional information, please feel free to contact me at
(202} 637-5737. When a written response to this letter is available, I would appreciate your
sending it to me by e-rnait at alan.dye@hoganlovelIs.com.

Since ly,

an L. e

Enclosures

cc: Scott M. Stringer (Comptroller, City of New York)
James M. Sack {NVR, Inc.)
Gene Bredow {NVR, Inc.)
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Exhibit A

Copy of the Proposal and Related Correspondence

NOR7 NYA • 059897 pUi019 - 686697 r{



%rt%' +A
~ ~ ~`A./ '

,~
~~y,;~~J.' t

Michael Garland

.4SSISTANC COM PCROU.ER
CORPORATEGOVERNANCBANll

Rt'SYONSIRI.L~ LNVLSI'MENT

November 16, 2015

Mr. James M. Sack
Corporate Secretary and General Counsel
NVR, lnc.
11700 Plaza America Drive, Suite 5QQ
Reston, VA 20190

Dea€ Mr. Sack:

MUNICIPAL BUILDING
ONE CGNTRE SfRH[*C, ROOM 629
New YOR[c, N.Y. Y000~-2341

Tst,: {zit} b6q-251ry
Fuc: (~12) b69-4fl72

~i~AHtz1Nc ('Qh1PTJi(>).l.~K NYC'.(;UY

1 write to you an behalf of the Comptroller of the City of New York, Scott M. Stringer. The
Comptroller is the custodian and a trustee of tie New Yark City Employees' Re#irement
System, the New York City Fire Depar#ment Pension Fund, the New York City Teachers'
Retirerr~ent Sysfem, and the New York City Police Pension Fund (the "Systems"). The
Systems' boards of trustees have authorized the Comptroller to in#ortn you of their
intention to present the enclosed proposal for the consideration and vote of stockholders
at the Company's next annual meeting.

Therefore, we offer the enclosed proposal for the consideration and vote of shareholders
a# the Company's next annual meting. It is submitted to you in accordance with Rule
'l4a-8 of the Securities Exchange Act of 1934, and !ask that it be includad in the
Company's proxy statement.

Letters #rom State Stree# Bank and Trust Company cer#ifying the Systems' ownership, for
over a year, ofi shares of NVR, Inc. common stock are enclosed. Each System intends to
continue to hold at least $2,040 worth of these securities through the date of the
Company's next annua{ meeting.

We would welcome the opportunity fo discuss the proposal with you. Should the Baard
of Directors approve proxy access bylaw amendments that we consider responsive to the
proposal, we will withdraw the proposal from consideration at the annual meeting.

Please feel free to contac# me at (212) 669-2577 if you would like to discuss this matter.

Sincerely,

Michael Garland
Enclosures



RESOLVED: The specified subsections of Article IiI, Section 3.16 of the Carpoxation's Bylaws
are hereby amended as fol}ows:

(a) Delete "no more than twenty {20)."
(e) Replace "three (3) business days" with "five (S) business days."
(~ Replace "five percent (5%)" with "three percent (3%}"; delete "provided that the

number of shareholders and ather persons whflse ownership of shares of capi#al stack
of the corporation is aggregated for such purpose shall not exceed twenty (20), and (ii)
a group of funds under common management and investrnent control shall be treated
as one shareholder or person far this purpose;" and, iri paragraph (vii), change
"continue to owa the Required Shares" to "remain a shareholder."

SUPPORTING STATEMENT

NVR's recently enacted proxy access bylaw is effectively unusable by al! but Nt1R's largest
shaxeholders. Among other onerous provisions, it requixes 5%share ownership by the
nominating shareholders) and limits the number of shareholde~~s {to 2Q} that can aggregate
shares to satisfy the ownership requirement.

In contrast, the SEC, following extensive analysis when enacting its since-vacated proxy access
Rule, concluded that (a) a 5% ownership thres3~old "may aot be consistently and realistically
viable, even by shareholder groups," and so seta 3%threshold, and {6} rejected a limit on the
size of the shareholder group.

Based on puhli~ filings by NVR shareholders, it appears impossible to form a group of just 20
qualifying shareholders, excluding insiders, with 5% ownership unless one or more of the 20
largest beneficial owners of NVR shares joined in, NVR's bylaw couid thus deprive ail
sharehfl[ders of the ability to vote for alternate nominees on its proxy card.

Moreover, NVR's group size limit is even more restrictive that zt may appear because, under its
bylaw, mutual fund faanities and public pension systems that are undez common management,
but under the investment control of each fund's respective board, would be counted as multiple
shareholders. See NVR bylaws at:
htt~:/hu~v~~.sec.gov/Archives/ed~ar/data/90G163/000I i6459t)15009$95invr-ex31 451.htn~

The proposed amendments would lower from 5% to 3°!o the ownership requirement, eliminate
the limit of 20 on shareholders aggregating shares, and increase from 3 days to 5 days the recall
period required to counf loaned shares as eligible. They also change Section 3.Ib{~{vii)
because long-term investors whose shareholdings inay fluctuate because they (a) held indexed
shares and/or (b) delegate discretionary investment authority to external managers, could not
readily represent that they will still own all ~t.equired Shares one year after the annual meeti~~g.

We believe viable proxy access will enhance shareholder• value. A 2014 CFA Institute study
concluded that proxy access would "benefit both the markets and corporate boardrooms, with
little cost or disruption" and could raise overall US market capitalization by up to $140.3 billion
if adopted market-wide. (httpJ/www.cfapubs.or~/dal/pd f/10.2468/ccb.~~2014.n9.1_)



The proposed amendments are consistent with the SEC's vacated proxy access Ruie
(littps:lhvw~v.sec.~uv/rules/final/2010/33-9136.pdt); and the Council of Institutional Investors'
"Proxy Access: Best Practices"
(littp•//wt~~w cif or~lfilesipublicatianshl~isc/08 05 15 Best%20Practices%20-
%,20Prc~x }~%2411 cress. pd ~.

Through November 2015, mare than 70 companies have proxy access bylaws for 3%
shareholders.

We loge shareholders to vote FOR this proposal.
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STATE STREET

November 16, 2Q15

Re: New York City Poilce Pension Fund

To whom it may concern,

Derek A. 1°errell
Asst Vice President, C lent Services

Slate SVeei Banl< and 1 riis~ Company
Pub!fc fmitla Serv{ces
1200 Crown Cobny Dnva 5th Flow
Quincy, MA. 0216~J
Telephone. (617) 7134-0378
Fgcsimde (6t7) 786-2211

tliar~Ffl[nl_sla~estreet com

Please be advised that State Street Bank and Trust Company, under OTC number 997, held in

custody continuously, nn behai# of the New York City Police Pension Fund, the below position from

September 30, 2014 through today as noted below:

Security: NVR, Inc.

Cusi 629447105

Shares: 3,982.00

Please don't hesitate to cortact me if you have any questions.

Sincerely,

Derek A. Farrell

Assistant Vice President
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~-~ ~ STATE STREET perc!< A. Farreti
Assl Vice President, Client Sarviccs

SEate Street Ban{< anQ Trust Company
Pubi c Fu~Ws 5ervtce~
5200 Crown Colony Dnve 5th F~a~~
clu.rty, MA. D2169
7etephone:(617)784-8378
Facs,mjle (Gf7}788~22~}

a(~rrel~statestreel com

November 16, 2015

Re: New York Clty Fite Department Pension Fund

To whom [t may concern,

Please be advised that State Street Bank and Trust Company, under DTC number 997, held in

custody continuausiy, on behalf of the New York Ciry Fire Department Pension Fund, the below

position from September 30, 2014 through today as noted below:

SeCuri NVR, Inc.

Cuss p: 6294AT105

Shares; 1,459.OQ

Please don't hesitate to contact me if you have any questions.

Sincerely,

Derek A. Farrell

Assistant Vfce President
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STATE STREET Derek A Farrell
Asst Vice Preside~il, CIreM Services

Slate Slreet Bank and Trust Company
Public Funds Se+vices
i20~ Crown Colony CTnve 5th Floor
Quuicy, MA 02169
telephone (617) 7048378
F2Cslmile: (617) 786 221 S

dlareN~,~tatestr~et a?m

November 16, 2015

Re: New Ynrk City Teachers' Retirement System

To whom it may concern,

Please be advised that State Street Bank and Trust Company, under DTC number 997, held in

custody continuously, on behalf of the New York City Teachers' Retlremeni System, the below

position from September 30, 2015 through today as noted below:

5ecurtty: NVR, Inc.

Cu5ip: 62944715

Shares: 7,882.Q0

Please don't hesitate to contact me if you have any questions.

Sincerely,

~.~

Derek A. ~arrelf

Assistant lice President
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STATE STREET pereb q. ~orralt
Asst Vice Presldartt, Ctianl SeNires

Slate Sireel Bank and Trust Company
Public Funds Services
1200 Crowit Colony Dnve 5f1~ Floor
Quincy, h1A. 02169
7afeptio~ie. (6~ 7} 784.9~i0
Facsln~fie. (&~ 7) 78Cr22t T

~ifarrQit cC9stat~street eom

November 16, 2015

Re: New York CIry Employee's Retlremeni System

To wham ~t may concern,

Please be advised that State Street Sank and Trust Company, under OTC number 997, held in

custody continuously, an behalf of the New York City Employee's Reii~ernent System, the below

position firom September 3p, 2014 through today as noted below:

5eturity: NVR, Inc.

CuSlp: 629447205

Shares: 5,718.00

Please don't hesiiate to contact me if you have any quesCions.

Sincerely,

perek A. Farrell

Assistant Vice President
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BYLAWS
OE

NVR, INC.

ARTICLE !

CORPORATE OFFICE

1.01 Registered Office.

The address of the registered office of the corporation sha11 be R27U Greensboro Drive, Suite K I (?, McLean, V irginia

22102 and the registered agent at such address shall be James M. Sack.

1.02 Other Ofliees.

The corporation may also have other offices at such locations both within and wi€hoot the Commonwealth of Virginia as

tl~e Board of Directors may from time to tune determine or as the business of the corporation may require.

ARTICLE tl

MEETING OF SHAREHQLDERS

2.Q1 Annual NNeet#ngs.

Annual meetings of sisarcholdcn shall he held within five inon[hs after the end of the cor}saratian's fiscal year, or such

other time as may be detemrined by the Board of Directors, at such plans, date and hour as shall be designated from time to time by the Board

of Director and stated in a notice of the ~t~eeting or a duly executed waiver of notice thereof.

2.Q2 Place.

Atl n3eetings ofshareholders shall beheld in the Couniy of Fairfax, in the Commonwentth of Virginia or at such other

place within or without Virginia as may be designated for that purpose fi-om time to time by the Board of Qirece~rs and stated in the notice of

the meeting ora duly executed waiver of not=ce thereof.

2.d3 Notice.

(a) The corporation sl~al( notify sharetzolders oftl~e date, time and place ofeach annual and speeial shareholders'

meeting. Such notice shall be given nn less than ten (10) or more than sixty (60) days before the meeting date, except that notice of a

shareholders' meeting to act on an attlendment ofthe nrticles of incorporation, a plan of merger or share exchange, a proposed sale ofassets

which must be approved by the shareholders, or the dissolution of the corporation shall be given not less than twenty-five (25) nor more than

sixty (60) days before the meeting date. Unless otherwise required by the Amides of Incorporation or by law, the car}~oration is required to

give nonce only to shareholders entitled to vote at thz meeting.

(b) Unless athenvise required by the Articles afIncorporation or by taw, notice ofan annual meeting need not

state the purpose or purposes for which the meeting is called. Notice of a special meeting shalt state the purpose or purposes for which the

meeting is called

(c) lfan annual ~r special nYeeting is adjourned to a different date, time or place, notice need not be given if the

new date, time or place is announced at the meeting before adjournment. ff a new record date for the adjourned meeting is fixed as specified

in Stction 2.09 of these Bylaws or by law, hawzver, notice of the adjourned cnecting shall be gsvcn to persons who are shareholders as of the

new record date.

(d) l~totwi~hstanding the foregoing, no notice ofa shareholders' meetiag need be given to a shareholder if (i) an

annua) report acid proxy statements for nvo consecutive annual meetings of shareholders or {ii}all, and at least two, checks in payment of

dividends or interest on securities daring atwelve-month pcnod, have been sent by first-class Uiuted States mail, addressed to the

shareholder at his or her address as ~t appears on the share transfer books of the corporation, and rEtumed undeliverable. The obligation of the

corporation to give notice of shareholders' meetings to any such shareholder shall be reinstated once the corporation has rEceived a new

address for such shareholder for entry on its share transfer books.



2.04 Matters Fo be Considered at Annual YIee6ng.

(a) At an annual rtieeting ofshareholde~, on[y such business shall be conducted as shall Dave been properly

brought before the annual meeting (~) pursuant to the notice ofineeting detivereci to shareholders in accordance with Section 2.03 ofthis

Article 11, (ii) by, or at the direction of, the Board of Directors or (iiil by any shareholder of the corporation who was a shareholder of record

both at the time of giving notice provided for in this Section 2.~4 and at the tune of the asmval meeting, who is entitled to vote at the annual

meeting and who complied with the notice procedures set forth in this Section 2.44 For business {other than nomination ofa candidate for

director, which shall be governed by Sections 3 Q3 or 3.16 of these Bylaws, as applicable) to be proper3y brought before an annual meeting

by a shareholder pursuant to clause (iii} of the preccd~ng sentence, the shareholder must have give~~ timely notice thereof in writing to €he

Secretary of the cc~rporetion. l'o be timely, a shareholder's nonce must be given, ei€herby persona( delivery or by United States certified

mail, postage prepaid, and received at the principal executive offices of the corporation net eartierthan the close of business on the 120th

day prior to the first anniversary ofthe date ofmaili~zg of the notice forthe preceding yeai s annual meeting and not latcrthan the close of

businzss on the 9Qth day prior to the first anniversary of the date of mailing of the notice for the preceding year's annual meeting; provided,

however, that in the event that no annua} ~ueeting was held in the preceding year or the date of the mailing of the notice far the current year's

annual meeting is advanced or delayed by morn than 30 days from the: first anniversary of the date of mailing of the nonce for the preceding

yeaz's annual meeting, notice by the shareholder, to be timely, must be so delivered not ear! ier than the close of business an the 120th day

prior ro the date of mailing of the notice for such annual meeting and not later than the close of business an the tatcr of the 90th day prior to

the date of mailing of the notice for such annual meeting or the 10th day following the day on which public announcement ofthe date of

mailing of the notice for such meeting is first made by the corporation. The public announccmcnt ofa postQoncmcnt or adjournment of an

annual meeting shal{not commence a new time period for the giving of a shareholder's notice as described above.

(b) A shareholder's notice must contain, as of the date of its delivery to the Secretary of the corporation: (i) the

name and address ofthe shareholder delivering the notice, as the}' appear on the corparation's stock transfer books, and the name and address

(if drFfe~ent} of any beneficioi owners} on whose behalf the proposal is made; {ii) the class and number of shares of stock of the corporation

that are owned beneficially and ofrecord by the shareholder and any such beneficial owner; (iii) a representation chat the shareholder is a

st~arel~older of record and intends to appear in parson or by proxy at the annual meeting to introduce the business specified in the notice; and

(iv) a description in reasonable detail of the business proposed to be brought before the annual meeting, including the camplete text of any

resolutions to be presented at the annual meeting, the reasons for conducting the proposed business at the annual meeting, and any material

interest in the proposed business of the shareholder and any beneficial owner, including any anticipated benefit to the shamsholder or

benefciat owner.

(c) The presiding officer ofthc annual meeting shall have the discmtion to declare ax the annual meeting that any

business proposed by a shareholder to be considered at the annual meeting is out oforderand shall not be transacted at the annual meeting if

the presid'sng officer concludes that (i) the matter has been proposed in a manner inconsistent wrtiz this Section 2.04 (or, with respect to

nomination of a candidate for director, Section 3.03 or 3. i 6 of these Bylaws, as applicable), or (ii) the subject matter of the proposed business

is inappropriate for consideration at the annual meeting.

(d) For purposes of this Section 2.04, {i) the "date ofmailing ofthe notice" means the date ofthe praxy statement

for die solicitation ot'proxies for election of directors and (ii) "public announcement" means disclosure either {1 } i~t a press release repotted

by the bow Io»es News Service, Associated Press or comparable national news service, or in a press release transmitted to the principal

securities exchange on which the corporation's common stock is traded, or (2) in a document filed by the corporation with the United States

Securities and Exchange Commission.

(e} Notwithstanding the foregoing pravisians of this Section 2.04, a shareholder shalt also comply weth all

applica~blc requirc:ncnts of the Securities Exchange Act of 1934 (the "Exchaiigc Act")and the rules and regulations thereunder with respect

to masters set forth in this Section 2.04.1Vothing in €hss Section 2.~4 shrill affect any rights ofshar~holders to request inclusion of proposals

in the corporation's proxy statement pursuant to Rule 14a-8 under thz Exchange Act.

2.05 Special Meefings.

Special meetings ofshareholders may be ca4led by a majority afthe entire Qoard of Directors. No otherperson shall be

entitled to call a special meeting Onty business ~viEhin iha purpose or purposes described in Uze meeting nokice may be conducted at a

specie! shareholders' meeting

2.46 Quorum.

Action may be taken ai a meeting of sharehofder~ with rospect to any matter only if a quorum exists with respect to each

voting group cntrticd to vote separately wEth respect to such rnattcr Unicss more than uric voting group is entitled to vote separately with

respect to a matter, and unless provided otherwise by the Articles ofTncorporation or by law, presence in person or by



proxy of toe holders of record of shares representing a masonry of the votes entitled to be cast on such matter shall constitute a quorum with
respcct to such matter If more than one voting group is entitled to voce scparatcly on such maitcr, unless provided othcrw~sc by the Articles

of fncarporauon or by law. presence ~n person ar by proxy of the holders ofrecord of shares representing a majon;y oithe votes entitled to be

cast on the matter by each votinb group constitu[es a quorum of that voting group for action an that matter. Once a share is represented for

any purpose at a meeting, it is deemed present for quorum purposes for the remainder of the meeting and for any adjournment of that meeting

u€Hess a new record date is or shall be set for the adjourned meeting. Holders of shares representing less than a quorum may adjourn a

meeting

2.~7 Voting.

(a} Unless provided otherwise by the Articles of Incorporation or by law, each outstanding share, agardtess of

class, is ef~titled to ane vote on each matter voted on at a shareholders' meeting. Unless the Articles of incorporation provide otherwise, in

the e}ection ofdir~ctor~ each outstanding share, regardless of class, is entitled to one vote fir as many persons as there are directors to be

elected at that hme and for whose election the shareholder has a right to vote.

{b) if the name signed on a vote, consent, waiver or proxy appointment corresponds to the name ofa shareholder

of record, the corporation, if acting in good faith, is entitled to accept the vote, consent, waiver, or proxy appointment and give ~t effect as

the act of the shareholder. If the name signed on a vote, consent, waiver or proxy appointment does not correspond to the name of a

shareholder of record, the corporaeion, rf acting in good faith, is nevertheless entitled, but is not required, to accept the vote, consen€, waiver

or proxy appointment and give it effect as the act of the shareholder to die fu1! extent permitted by law. Ttie corporation is entitled to reject a

vote, consent, waiver or proxy appointment if the Secretary or other officer or agent authorized to tabulate votes, acting in good faith, has

reasonable basis for doubt about the validity of the signature on it or about the signatory's authority to sign for the shareholder.

(c} If a quorum exists, action on a matter, other than the election of direcroc~ or amendment of these $ytaws in

accordance with Article VLII, by any voting group is approved if the votes cast within such voting group favoring the action exceed the

votes cast within such voting group opposing the action, unless a greater numberofaffirmative votes is requited by law, the Articles of

Incorporation or these Bylaws. if the Articles of incorporation or law provides for voting only by a single voting group on a matter, action on

that matter is taken when voted upon by that voting group as provided in this Section 2.07 or by law or these Bytaws. If the Articles of

incorporatson or law provides far voting by two or more voting groups on a matter, action on that matter is taken only when voted upon by

each of those voting groups counted separately as provided in this Section 2.07 or by law. Action may be taken by one voting group on a

matter even though no action is taken by another voting group entstied to vote on the matter.

(d) As provided in she An€cles of Incorporation, each director shall be elected by a majority ofthe votes cast by

the shares entitled to vote in the election at a meeting ai which a quorum is present; provided that if the numberofnominees exceeds the

number of dsrectors to be elected, each director shat! be elected by a plurality of the votes cast by the shares entitled to vote in the election at

a meeting at which a quorum is present. Fflrpurposes ofthis Section 2.07(d), a majority of the votes cast means that the number of shares

voted "foi' a director must exceed the number of shares voted "against" that director.

2.08 Proxies.

A shareholder may vote the shares held in person or by proxy. A shareholder may appoint a proxy to vote or otherwise act

far him by signing an appointment form, eitherpenonaUy or by his attorney-in-fact. An appointment of a proxy ~s effective when received

by the Secretary or other officer or agent authorized to tabulate votes. An appointment is valid far eleven (11) months unless a longer period

is expressly provided in the appointment €orm. An appointment of a proxy is revocable by the shareholder unless the appointment form

conspicuously states that it is iacvocable and the appointment is coupled with an interest. An izrevocable appointment is revoked when the

interest with which it is coupled is extinguished. The death or incapacity of the shareholder appointing a proxy does not affect the right of

the corporation to accept the proxy's authority unless notice of the death or incapacity is received by the Secretary or other officer or agent

authorized to tabulate votes befom the proxy exercises his authority under the appointment. Subject to any express limitation on the proxy's

authority appearing on the Face of the appointment form and other limitations provide by law, the corporation is entitled to accept the

proxy's vote or other aLtion as that of the shareholder making the appointment.

2.(!9 Fixing Record Date.

The Board of Directors may fix a future da[e us the record date for one or mare voting getups in order €o make a

determination of shareho)ders for any purpose. The record date may not be tnorc than 76 days before the meeting or action requiring a

determination uCshareholclers. A determination of shareholders entilted to nutices oCur to vote at a ~harehulders' meeting is el7e~tive far any

adjournment of the meeting unless the Board of Directors f xcs a new record date, whEch iE shall do if the meeting is ad~oumed to a date more

than ! 20 days after the date fixed for the original meeting.



2.10 Conduct of Meetings.

The Chairman of the Board, if any, shall preside over atl meetings of the shareholders as chairman of the meeting. Tn the
absence of the Chairman of the $oard, the Vice Chairman ofthe Board, if any, or in his absence the Chief Executive OR"iceror, ~n his absence

the president. or in his absence a Vice Pr~s~dant, or in the absence of any such o~cer a person designated by the Board of Directors, or in the
absence ofany such person a chaimaan chosen at the meeting shall preside over the meeting The Secretary of the corporation shalt act as
secretary of all the meetings iS he is present If the Secretary is nat present, the chairman shall appoint a secretary of she meeting. The

chairman of the meeting may appoint one or more inspectors of election to detcm~ine the qualification ofvoters, the validity ofproxies, and

the results of ballots.

2.l 1 Acfion Without Meeting.

Action required or permitted to be taken at a shareholders' meeting may he taken without a meeting and without action

by the Board of Directors i f the action is taken by all th¢ shareholders cntit►ed to vole on the action in the manner provided in the Virginia
Stock Corporat9o« Act.

2.t2 Shareholders' List for Meeting.

(a) 'The officer or agent having Charge of the share transfer records of the corporation shall make, at least ten
{ t 0} days before each meeting of shareholders, a coinp3ete list of the shareholders entitled to vote at such meeting or any adjournment

thereof, with the address ofand the number of shares heEd by each. The list shall be arranged by voting group and within each voting group

by class or serves of shares. For a penod often (10) days pnor to the meeting, the list of shareholders spa! 1 be kept on file at the registered

office of the corporation or at its principal office or at the office of i{s t►ansfer agent or registrar and shall be subject to inspection by any
shareholder at any time dnnng usual business hours. Such list shall also be produced and kept open at the time and place of the meeting and

shall be subject to the inspection ofany shareholder during the whale time of the meeting For the purposes thereof. The original share transfer

records shat( ba prima facie e~ idence as to who are the shaceholdcrs enutled to examine such list or transter records or to vote aT any meeting

of shareholders.

(b) [f the requirements of this action have not been substantially complied with, the meeting shall, ou the demand

of any shareholder in person or by proxy, be ad}oumed until the requirements are complied with. Refusal or failure to prepare or make

available the shareholders' list does not affect the validity of action taken at the meeting prior to the making of any such demand, but any

action taker. by the shareholders after the making of any such demand shall be invalid and of no efTect.

ARTICLE [ll
DIRECTORS

3.01 Powers.

All corporate powers shall be exercised by or under the authority o~ and the business and affairs of the corporation

managed under the direction of, the Board of Directors, subject to any lirtutation set forth in the Articles of Incorporation.

3.Q2 GompostHon of the Board of D[rectors.

The Board of Directors sha11 consist of no less than seven directors and no more than thirteen directors, as determined by

the Board of Dircetots fmm time to time by resolution. The majonty of the directors shalt be independent di~ctors. For purposes of these

Bylaws, "independent director" shaEl me¢n a directarwho is "independenP' under the listing standards ofany national securities exchange

upon which the corporation's shares are listed (but not the listing standards relating to the independence of the members of audit

conrunittees). The Board, acting in good Paith, shall determine tivE~ether a director is an independent director, and shall have the exclusive

right and power to interpret and apply the provisions ofthis Section 3.02. The validity ofany action taken by the Board shall not be affected

by the failure to have a majority of independent directors or by the existence of a vacancy at the time such action was taken.

3.~3 DIreetor Nominadons.

{a} Nomingtion of candidates for election as directors of the corporation at any annual or special meeting of

shareholders may be made {s) pursuant to the corporation's notice ofineeting, (i~) by, or at the direction of, the Board of Directors or (iii) by

any shareholder of the corpardtion who tivas a shareholder of record both at the time of giving notice provided Cor in this Section 3.Q3 and at

the time oFthe applicable meeting, who is entitled to vote at the app3icable meeting and who complied with the nonce procedures set forth

~n this Sc~tion 3.03 (and, in the case of a special meeting, provided that the Board of Dircctor~ has determined that dimcto~ shall be elected

at such special meeting). Only persons nomina#ed ~n accordance with the procedures set



forth in this 5cction 3.03 or Section 3.16 shalt be eligible for election as directors at an annual or special meeting of shareholders.
Nominations other than those made by, or at the direction of, the Board ofBircctors shall be made pursuant to timely notice in writing to the
Secretary of the corporation asset forth in this Section 3 03. Tl~e public announcement of a postponement or adjournment ofan annual or
special meeting to a later date or Ume shall not continence a netiv time period for the giving of a shareholder's notice pursuant co any
provision ofthis Section 3.03.

(b} With respect to an annual meeting, to be timely, a sharehoEder's notice (other than a notice pursua~~t to Section
3.1 b of thrse Bylaws) must be given, either by personal delivery or by United States certified mail, postage prepaid, and received at the
principal execu~ive offices ofthe corporation not earlier tliun the close of business on the 1 ZOth day prior to the first anniversary of the date
of mailing of the notice for the preceding year's annual meeting and not later tfiian the close of business on the 40th day prior to the first

anniversary of the date of mailing of the notice for the p~ccding ycnr's annual meeting; provided, however, that in the event that no annual

meeting was held in the preceding year or the date of the mailing ofthe notice Tor the current year's annual meeting is advanced or delayed
by more than 30 Jays from the first anniversary ofth4 date otmailing ofthe notice for the preceding year's annual meeting, notice by the
shareholder, to be timely, must be so delivered not earlier than the close ofbusincss on the i 20th day prior to the date of mailing of the

notice for the annual meeting and not later than the close of business on the later of the 90th day poor to the date of mailing of the notice for
the annual meeting or the I Oth day following the day on which public announcement ofthe date ofmailing ofthe notice for the meeting is
first made by the corporation.

(c) With respect to a s~eci~zl meeting, to be timely, a shareholder's notice must be given, either by personal
delivery or by United States cenified mail, postage prepaid, and received at the principal executive o~ces ofthe caTporation not earlier than

the close of business on the 120th day prior to such special meeting and not later than the close ofbusiness on the later of the 90th day prior

to such special meeting or the 10th day following the day on which public announcement is first made ofthe date o£the special meeting and

the nominees proposed by the [3oard of Directors to be elected at such meeting.

{d) The shareholder's notice required by this Section 3.03 shall set forth, as of the date of delivery of the notice to

the Secretary of the corporation (i) as to each person whom the shareholder proposes to nominate far election or re-election as a director:

(1) the izominee's name, age, business address and residence address; (2) the nominee's principal occupa€ion or employment; (3) the class and

number of shams of tlic corpomEion's stock owned beneficially or of rcco~Yi by the nominCC on the date of the shareholder's notice; (~1) any

other inforrnation relating to the nominee that would be required to be disclosed in a proxy statement soliciting proxies to elect Ehe nominee

pursuant to Regulation 14A under the Exchange Act, or any successor provision, and the nominee's written consent to be named in the

proxy statement as a nominee and to serve as a director if elected; and (5) a statement whether such person intends to comply with the

Board's corporate governance policies with respect to dtrector resignateons; and (ii) as to the shareholder giving the notice and each

benefsciat owner, if any, on whose behalfthe nom~nahon is made: (1 }the name and address of the shareholder, as they appear on the

corporation's stock transfer books, and name and address, if different, of Bach bene~'icial owner; (2}the class and number of shares of stock of

tkze coloration that are owned beneficially ar of record by the silarehotder or beneficial owner; (3) a mpresentation that the shareholder is a
shareholder ofrecord and intesids to appear fn person or by proxy at the mseiing to nominate the person of persons specified in the notice;

and (4) a description ofall arrangements or understandings between the shareholder or beneficial owner and each nominee pursuant to which

the nomination or nominations are to be made by the shareholder.

(e} For purposes ot'd~~s Section 3.U3, (i) the "date of ma~iing of the notice" means the date ofthe proxy statement

for the solicitation of proxies for election of directors and (~i) "public announeemenY' means disclosure either (I) in a press release reported

by the Dow Jones News Service, Associated Press or comparable national news service, or in a press release transmitted to the principal

securities exchange on which the corporation's common stack is traded, or (2J in a document filed by the corporation with [he United States

Securities and Exchange Commission.

3.Q4 Election and Term o1'Qffice.

Except as provided ~n the Articles of lncotparation and Section 3.05 of these Bylaws, directors shall be elected at the

annual meeting of shareholders (or ai any special meeting in lieu thereof. The terms of all dirtctors shall expire at the next annual meeting of

shareholders following their election, or upon their earlier death., resignation or removal. Despite the expiration of a director's term, the

director shall continue to hold office until a successor is elected and qualifies or unlit there is a decrease in the number of directors. A

decrease in the number of directors shall not shorten an incumbent director's term. No individual shall be named or elacted as a director

without his pnorca~sent.

3.OS Vacancies.

Unless tha Articles of Incorporation provide otherwise, if a vacancy occurs on the Board ofDirecton, including a vacancy

resulting from an increase in the number of directors, the shareholders may fill the vacancy, or a enajority of the entire Board oFDireetors then

in office, upon recommendation ofthe Nominating Corrunittee, inay fill the vacancy, or if the directors remaining in



office constitute fewcr than a quorum, they may fill the vacancy by the affirmative votc of a majority ofdirectors remaining in office. Unless

the Artie Ies of incorporation provide otherwise, if the vacant o~icc was held by a diroctor ciccted by a voting group ofshareholders, only the

holders of that voting group are entitled to vote to fill the vacancy if ~t rs co be filled by the shareholders. A vacancy that w~li occur at a

specific later date may be filled before the vacancy occurs but the new director may not take office until the vacancy occurs.

3.Ob Resignation and Kemovat of directors.

{a) A director may resign at any time by delis Bring written notice ro the Board of Directors, the Chairman, the

Chief Executive Officer, the President, or the Secretary. A resignation is effective when the notice is delivered unless the nonce specifies a

later effective date lfa resignation is made effective at a later date, the Board of Directors may fill the pending vacancy before the effective

date if the Board of Directors provides that the successor wi!! not take ofl7cc until the cffcccivc date ofthc resignation.

{b) A di~ctor may be removed only for cause, as defined in the Articles of Incorporation, by the shareholders at a

meeting (which may bean annual meeting ora special meeting) of~he shareholders held in accordance with these Bylaws. The notice for

such meeting must state that the purpose, or one of the purposes ofthe meeting is the removal of such director, specify the alleged grounds

for such removal, and include any statement that such director provides in rt:sponse to such a![egatians [f a director has been elected by a

voting group of shareholders, only the shareholders of that voting group may participate in the vote to remove him. Unless the Articles of

Incorporation require a greater vote, a director may be removed if the number of votes cast to remove him constitutes a majority of the votes

entitled to be casS at an election of directors of the voting group or voting gmups by which such director was elected.

3.07 Place of Meetings.

The E3oarc! ofD~rectors may hold regular or special maetings m or o~~t of the Con3monwealth of Virginia.

3.Q8 Regular Meetings.

Unless the Articles of Incorporation provide otherwise, regular meetings of the Board of Directors may be held, without

notice of the date, time, p3pcc, or purpose of the mccung, as may be designated from time to titre by resolution of the Board.

3.09 Special Meetings —Call and Notice.

(a} Special meetings ofthe Board of Directors may be called at any time by the Chairman ofthe Board ar, if tf~e

Chairman is absent or unable or unwilling to act, the Chief Executive Officer, or ifthe ChiefExecutive Of'fieer is absent or unwilling or

enable to act, the President (iCthe President is a director) or the Secretary or three or more directors. Notice of any special meeting shall he

given to each director at least 24 hours pnor therero either personally or by telephone, telegram or facsimile transmission, at least 48 hours

prior to the meeting by overnight ai r courier, or at least five days prior thereto by mail, addressed to such director at his address as it appeals

in the records of the corporation. Such notice shall be deemed to be delivered when sent by facsimile transmission to the facsimile number of

a director appearing in the corporation's records, or when delivered to the telegrAph company ifsent by telegram, or when given to the air

courier company, or when deposited in the United States mail so addressed, with postage thereon prepaid. The notice need not describe the

purpose of the special meeting unless required by the Articles of Incorporation.

(b) A director may waive any notice required by these Bylaws, the Articles of Tncorporatian, or law before or after

the datz and time stacad in the notice for a meeting, and such waiver shall be equivalent to the giving of such notice Except as provided in

the next sentence, the waiver shall be in venting, signed by the direcror entitled to notice, and filed with the minutes or corporate records. A

director's attendance at or participation in a meeting waives any required notice to such director of the meeting, unless the direccar pt tt~e

beginning of the meeting or promptly upon t~is arrival objects to holding the meeting or transacting business at the meeting and does not

thereafter vote for or assent to action taken at the meeting.

3.10 ~leedngs by Telephone.

Unless the Articles oflnco~porai~on provide otherwise, the Board ofD~rectors may permit any oral! directors to

participate in a regular or special meeting by, or conduct the meeting through thr use ofany means ofcommunication by which all directors

participating may simultaneously hear each other doting the meeting A director partic~patin~ in a meeting by this means is deemed to be

present ~n person at the mooting.


