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Ellen K. McIntosh 
WaShIClgtOn, DC 20549Baxter International Inc.

ellen_mcintosh@baxter.com

Re: Baxter International Inc.
Incoming letter dated December 21, 2015

Dear Ms. McIntosh:

Act: ~~ J'~ .~..~
Section:
Rule: --
Public
Availability:

This is in response to your letter dated December 21, 2015 concerning the
shareholder proposal submitted to Baxter by John Chevedden. We also have received
letters from the proponent dated January 10, 2016, January 17, 2016, January 31, 2016
and February 1, 2016. Copies of all of the correspondence on which this response is
based will be made available on our website at http://www.sec.~ov/divisions/corp~n/cf-
noaction/14a-8.shtml. For your reference, a brief discussion of the Division's informal
procedures regarding shareholder proposals is also available at the same website address.

Sincerely,

Matt S. McNair
Senior Special Counsel

Enclosure

cc: John Chevedden
*~* FISMA &OMB Memorandum M-07-16 **~



February 12, 2016

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Baxter International Inc.
Incoming letter dated December 21, 2015

The proposal requests that the board adopt a "proxy access" bylaw with the
procedures and criteria set forth in the proposal.

There appears to be some basis for your view that Baxter may exclude the
proposal under rule 14a-8(i)(10). We note your representation that the board has adopted
a proxy access bylaw that addresses the proposal's essential objective. Accordingly, we
will not recommend enforcement action to the Commission if Baxter omits the proposal
from its proxy materials in reliance on rule 14a-8(i)(10).

Sincerely,

Evan S. Jacobson
Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [ 17 CFR 240.14a-8], as with other matter under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division's staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company's proxy materials, as well
as any information furnished by the proponent or the proponent's representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission's staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff's informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff's and Commission's no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these
no-action letters do not and cannot adjudicate the merits of a company's position with respect to
the proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company's
proxy material.



JOHN CHEVEDDEN

*** FISMA &OMB Memorandum M-07-16 ***

February 1, 2016

Office of Chief Counsel
Division of Corpora#ion Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 4 Rule 14a-8 Proposal
Baz#er International Inc. (BAX)
Proxy Access
John Chevedden

Ladies and Gentlemen:

This is in regard to the December 21, 2015 no-action request.

There is nothing set in stone about limiting proxy access to only 20 participants. Brocade
Communications just adopted proxy access that provides for 30 participants — 50%higher than
Baxter. Thzs was in a January 29, 2016 EDGAR filing. Brocade stock is worth 80%less than
Baxter.

Plus on January 29, 2016, Costco (COST) shareholders voted 65% in favor of proxy access
without limitation an the number of participants.

Limiting proxy access #0 20 big shareholders (like Baxter) could potentially cause proxy access
to self-destruct. It would seem that the greatest incentive for proxy access is when. a compa,zly is
undezperforming. But at such a time large investors would have an incentive to sell their
holdings.

Thus with a limit of only 20 shareholders, tl~e incentive to initiate proxy access is potentially
counterbalanced by many likely participants reducing their holdings.

Limiting proxy access to only 20 participants who own 3% of cornpauy stock ($6U0 million) also
in effect excludes xetail shareholders. The company does not claim that there is a sound public
policy reason to exclude retail shareholder participation in proxy access. The company does not
claim that the Securities and Exchange Commission intended in 2011 that retail shareholder be
excluded from proxy access.

Biter has the burden of proof to show that proxy access with only 20 participants —owning
$b00 million can work —and it has not even tried.

This is to request that the Securities and Exchanbe Commission allow this resolution to stand and
be voted upon in the 2t? 16 proxy.



Sincerely,

~~..,..e. ..~,,._

ohn Chevedden

cc: Ellen K. McIntosh <elien mcintash@baxter.com>



JOHN CHEVEDDEN

**" FISMA &OMB Memorandum M-07-16 *~'

.~anuary 3 I , 2016

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 3 Rule 14a-8 Prapasat
Baxter International Inc. (BA.X)
Proxy Access
Jo1nn Chevedden

Ladies and Gentlerzlen:

This is in regard to the December 21, 2015 no-action request.

Brocade Comrnunicatiozis fustadopted proxy access that provides far 30 participants.

This is to request that the Securities and Exchange Commission. allow this resolution to stand and
be voted upon in the 2016 proxy.

Sincerely,

ohn Chevedden

cc: Ellen K. McIntosh <ellen mcintosh@ba~cter.com>



Item S.U3. Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

Effective January 26, 20 Beard f Directors of Brocade Communications Systems, Inc. (the "Company") amended end
restated the Company's Arr►e ed and Restated ylaws (the "Bylaws"} to implement proxy access. Section 2.15 of the Bylaws permits
a stockholder, flr a group of p to 30 stockholde s, owning three percent or mare of the Company's outstanding common stock
continuously for a# least thr e years to nomi e and include in the Company's proxy materials director nominees constituting up to
two individuals or 20% of th board ever is greater, provided that the stoekholc~er(s) and the nominee{s) satisfy the requirements
specified in the Bylaws. Conforming changes also have been made to Section 2.S and Section 3.2 of the Bylaws.

The foregoing description of the amendments to the Bylaws is qualified in its entirety by reference to the full text of the
Bylaws, a copy of which is attached hereto as Exhibit 3. I and incorporated by reference herein.

Item 9.fl1. Fivaociai Statements and Exhibits.

(d) Exhibits.

Exhibit
Number Exhibit Description

3.1 Amended and Restated Bylaws of Brocade Communications Systems, Inc., effective as of January 26, 2016.
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'~ Written communications pursuant to Rule 425 under the Securities Act (2'7 CFR 230.425}

Soliciting material pursuant to Rule 14a-12 under the Exchange Act {1? CFR 240.14a-I2}

'~ Pre-commencement connmunications pursuant to Rule 14d-2(b) under the Exchange Act (l7 CFR 240.14d-~(b)}

Pre-commencement communications pursuant to Rule t 3e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))



JOHN CH~VEpDEN

*** FISMA &OMB Memorandum M-07-16 *"*

January 17, 201 &

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 2 Rule 14a-8 Proposal
Baxter International Inc. (BAX)
Proxy Access
John Chevedden

Ladies and Gentlemen:

This is in regard to the December 21, 2015 no-action request.

The company bylaws say that not more than 20 shareholders must awn 3% of company stock.
These 20 shareholder are further restricted because they must have held their 3% of company
stock for 3 continuous years.

It is ~ red flag that the company letter does not address that only 20 shareholders can participate
in this Tame version of proxy access.

It would be meaningless for a company to adopt exactly every other requirement of the rule 14a-
8 proposal if in the end it is nearly impossible to assemble the formidable stock holdings fox
proxy access from a group that is limited to only 24 shareholders.

There is no company analysis of the difficulty of assembling the 3%for 3 continuous years from
only 20 shareholders vs. from an unlimited number of shareholders.

The company does not claim that the Securities and Exchange Commission ever envisioned that
only 20 shareholders of a company could participate in proxy access.

If limiting the number of participating shareholders makes no material difference —then why set
the limit at such a low number when the corr►pany has at least 1Qs of thousands of shareholders?

This is to request that the Securities and Excharnge Commission allow this resolution to stand and
he voted upon in the 2016 proxy.

Sincerely,

rj~"John Chevedden

cc: Ellen K. McIntosh <ellen mcintosh@baxter.corn>



JOHN CHEVEDDEN

~'"` FISMA &OMB Memorandum M-07-16 "'

January 10, 2016

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 1 Rule 1.4a-8 Proposal
Baxter International Inc. (BAX)
Proxy Access
John Chevedden

Ladies and Gentlemen:

This is in regard to the December 21, 2015 izo-action request.

In permitting the exclusion of proposals, Rule 14a-8 imposes the burden of proof on

companies. See Rule 14a-S(g), 17 CFR 244.14a-8(g). Companies seeking to establish the
availability of subsection (i)(10), therefore, have the burden of showing both the

insubstantiality of any revisions made to the shareholder proposal ar~d the actual
implementation of the company alternative.'

Where the shareholder specifies a range of percentages (]0% to 25%}, the staff has
generally agreed the company "substantially" implements the proposal when it selects a

percen#age within the range, even if at the upper end.Z Likewise the staff has found

The exclusion originally applied to proposals deemed moot. See Exchange Act
Release No. 12999 (Nov. 22, 1976) (noting that mootness "has not been formally stated
in Rule 14a- 8 in the past but which has informally been deemed to exist."). In X983, the
Commission determined that a proposal would be "moot" if substantially implemented.
Exchange Act Release No. 20091 (August 16, 1983} ("The Commission proposed an
interpretative change to permit the omission of prnpasals that have been 'substantially

implemented by the issuer.' While the new interpretative position wilE add more

subjec#ivity to the application of the provision, the ComrrTission has determined that the

previous formalistic application of #his provision defeated its purpose."). The rule was

changed to reflect this administrative interprets#ion in 1997. See Exchange Act Release

No. 39093 (Sept. 18, 1997) (proposing to alter standard of mflotness to "substantially

implemented").
2 In cases where the staff allowed for the exclusion of a proposal, the shareholder

proposal provided a range of applicable percentages and the company selected a

percentage within the range. See Citigroup Inc. {Feb. 12, 2008) (range of 10% to 25%;

company selected 25%); Hewlett-Packard Co. (Dec. 71, 2007} (range of 25% or less;

company selected 25 %}. In General Dynamics, the proposal soughf a bylaw that would



substantial implementation when the shareholder proposal includes no percentage3 or

merely "favors" a particular percentage 4

Baxter "believes that the facts in the present instance axe analogous to those in a recent

no-action request letter submitted by €he General Electric Company." See General

Electric Company (GE), available March 3, 2015. However, the cases are substantially

different.

The proposal from Mr. Mahar to ~E was silent with regard to any limitarion on the

number of shareholders in a group and it requested shareholders be able to nominate only

20% of the dizectors. In contrast, my proposal explicitly specifies the ntunber of

shareholders forming a group is to be "unrestricted" and that shareholders be entitled to

nominate 25 /0 of the directors oz two, whichever is greater.

GE could claim substantial implementation, since Mr. Mahar was silent with regard to

possible limitations on the number of shareholders forming a group and his request for a

20% threshold for nominees was met.

Baxter cannot claim substantial implementation on either point. There is a huge

difference between the number 20 and the number infinity. Twenty does not represent

substantial iznplennentation and picking a number that substantially differs from that

specified by the proponent deviates significantly from prier staff decisions cited in

footnote 2 above.

With regard the number of nominees: Banter's bylaws limits the number of shareholder-

nominated candidates to 20% of the directors in office or two, whichever is greater,

whereas my proposal is for one-quarter of the directors then serving or two, whichever is

greater.

Baxter makes no attempt whatsoever to show the insubstantiality of the differences

between the differences in what the board adopted and my proposal, even though they

bear the burden of proving insubstantiality. Obviously, there is infinite difference

between limiting shareholder groups to 20, instead of an unlimited number. Instead,

Baxter blindly asserts "none of these variances should alter the conclusion that the

permit shareholders owning 10% of the voting shares to call a special mee#ing. The

management bylaw provided that special meetings could be called by a single 10%

shareholder ar a group of shareholders holding 25%. As a result, the provision

implemented the proposal for a single shareholder but "differ[ed] regarding the minimum

ownership required for a group of stockholders." General Dyna►nios Corp. (Feb. 6,
2009).
3 Borders Group, Inc. (Mar. 11, 2~0$) (no specific percentage contained in proposal;

company selected 25°l0); Allegheny Energy, Inc. {Feb. 19, 2008} (na percentags stated

in proposal; company selected 25%}.

' Johnson &Johnson (Feb. 19, 2D09) (allowing far exclusion where company adopted

bylaw setting percentage a# 25°lo an~i where proposal called fora "reasonable

percen#age" to call a special meeting and stating that proposal "favors {0%"); 3M Co.

(Feb. 27, 20D8) (same).



essential objectives of the Shareholder Proposal have been implemented by the board's
proxy access bylaw." Such an assertifln, which defies logic, does not meet the burden of
proof required by Rulc 14a-8(g}.

The board currently consists of 1 b directors. Under my proposal, shareholders would be
entitled t~ nominate 4 directors, whereas under the terms of the board°s proxy access
bylaw shareholders are only entitled t~ nominate 3 directors. The number 4 is mire than
33%larger than the number 3, a substantial difference. Baxter's bytaws do not represent

substantial implementation and again deviate significantly from how prior staff' decisions
cited in footnote 2 above were decided.

Based on the facts, as stated above, Baxter has not substantially implemented cn~
proposal on shareholder proxy access and should not be granted a no-action letter
pursuant to Rule 14a-8(1)(10}.

Sincerely,

ohn Chevedden

cc: Ellen K. McIntosh <etlen mcintash@baxter.com>



[BAX —Rule 14a-8 Proposal, November 2, 2415)
Proposat [4] -Shareholder Proxy Access

RESOLVED: Shareholders ask our board of directors to adopt, and present for shareholder
approval, a "proxy access" bylaw as follows:

Require the Company to include in proxy materials prepared for a shareholder meeting at which
directors aze to be elected the name, Disclosure and Staxement (as defined herein) of any person
nominated foz election to the board by a shareholder or a~tx unrestricted number of shareholders
forming a group (the "Nominator") that meets the criteria established below.

Allow shareholders to vote on such nominee on the Company's proxy card.

The number of shareholder-nominated candidates appearing in proxy materials should not
exceed one quarter of the directors then sewing ar two, whichever is greater. This bylaw should
supplement existing rights under Company bylaws, providing that a Nominator must:

a) have beneficially owned 3% or more of the Company's outstanding common stock, including
recallable loaned stock, continuously for at least three yeazs before submitting the nomination;

b) give the Company, within the time period identified in its bylaws, written notice of the
information required by the bylaws and any Securities and Exchange Commission (SEC) rules
about (i) the nominee, including consent to being nanned izx proxy materials and to servzng as
director if elected; and (ii) the Noxnznatoz, including proof it owr~s the zequired shares (the
"Disclosure"); and

c) certify that {i) it will assume liability stemming from any legal or regulatory violation arising
oui of the Nominator's comumunications with the Company shareholders, including the
Disclosure and Statement; (ii) it will comply with all applicable laws and regulations if it uses
soliciting material other than the Company°s proxy materials; and {iii) to the best of its
knowledge, the required shares were acquired in the ordinary course of business, not to change
or influence control at the Company.

The Nominator may submit with the Disclosure a statement not exceeding 500 words in support
of the nominee (the "Statement"). The Board should adopt pxocedures for pzoznptly resolving
disputes over whether notice of a nomination was tunely, whether the Disclosure and Statement
satisfy the bylaw and applicable federat regulations, acid the priority given to multiple
nominations exceeding the one-quarter limit. No additional restrictions that do not apply to other
board nominees should be placed on these nominations oz re-nominations.

The Security and Exchange Commission's universal proxy access Rule 14a-~ 1 was unfortunately
vacated by 2011 a court decision. Therefore, proxy access rights must be established on a
company-by-company basis.

Subsequently, Proxy Access in the United States: Revisiting the Proposed SEC Rule), a cost-
benefit analysis by the CFA Institute (Chartered Financial Analys#), found proacy access would
"benefit both the maxkets and cozporate boardrooms, with little cost or disruption," raising US
market capitalization by up to $ I40 billion.

Please vote to ez~lianice shareholder value:
Shareholder Proxy Access — Proposal (4~



~axt~r

December 2l, 2015

Viu Email

shareholderpragosals @sec.~ov
Office of Chief Counsel
Division of Corporation Finance
Securities And E~cl~ange Commission
100 P Street, N.E.
Washington, D.C. 20549

Re: Baxter International Inc.—,Shareholder
Propasa! Submitted by John Chevedden

Ladie.~ and Gentlemen:

I am Associate General Counsel —Corporate &Securities of Baxter International Inc., a
Delaware corporation (the "Company"). Pursuant to Rule 14a-8(j) under the Securities Exchange
Act. of 1934, as amended, the Company respectfully requests that the Staff of tl~e Division of

Corporation Finance (the "Staff') concur with the Company's view that, for the reasons stated
below, the shareholder proposal and statements in support thereof (the "Shareholder Proposal")

submitted by Sohn Chevedden (the "Proponent') properly m:~y be emitted from the Company's.

proxy statement and form of proxy to be dis[ributeci by the Company in cnnnectinn with its 2016

arurual meeting of shareholders (the "2016 Proxy Materials").

Pursuant to Rule 14a-8{j), we have:

filed this letter with the Securities and Exchange Commission (the

"Commission") na later than eighty (80) calendar days before die Company

intends to file its definitive 2016 Proxy Materials with the Commission; and

• concurrently sent copies of this correspondence to tt~e Proponent.

Rule l4a-8(k) and Staff Legal Bulletin I~1o. 14D (November 7, 2008} ("SLB 14D") provide that

stockholder propunents are i~ec~uired to send companies a copy of any correspondence that die

proponents elect to submit to the Commission or the Staff, Acc.~rdingly, we are taking this

opportunity t~ inform the Aroponent that if the Proponent elects to submit additional

correspondence to the Commission or the Staff with respect to the Shareholder Proposal, a copy

of that coire5ponden~e should be furnished eoncunently to the undersigned on behalf of the

Company pursuant to Rule 14a-8(k) and SLB 14D.



Bax~~er

SUMMARY OF THE PROPOSAL

The Shareholder Proposal requests that the Company's Baard of Directors (t ie "Board") adopt a
"proxy access" bylaw pursuant to which any stockf3o{der or group of stockholders would he
permitted to nominate candidates For electiozz to the Bo~rcl, anc! the Company would be required
to list such nominees in tl~e C'~m~prmy's prc~~y ,latemc~n~. ~c~ lang as the ~tcx:khcaleler or group
holds at least 3~Yo of the Campa~~y's ou~~t,~n~ling ran~mc~n stcx~k cc~i~ti~tiiunisly for ~t least three
years before submitting the naminatlian. tlncler the Sh~~rel~olcler prc~pc~sul. stc~c;kl►ulelers would be
permitted to nominate up to the greater of (A) two a~~d (B) 25~/n of the Boarci.

A copy of the Shareholder P~•opc>sal, as well as relater] correspondence from the Proponent, is
attached to this letter as Exhibit A.

BASIS FOR EXCLUSION

We believe t1~At the Shareholder Pro~rosal may be exchic~ed from the 201.6 Proxy Materials fox
the following reason:

The Shareholder Proposal mAy be excluded pursuant to Rule 14a-~(i)(10) because the
Company has substanti~iiy in~picniented ttie Shareholder Proposal.

ANALY5I5

I. The Shareholder Proposal May Be Excluded Pursuant to Rule lea-S(i)(10) Accause
[t Has Been Substantially Implemented by the Company.

A. Rule 14r~-8(i)(1(?) Bnck~grnrr~id

Rule 14a-8(i)(lU) permits a company to exclude a shareholder proposal from its proxy materials

if the company has substantially implementecl the proposal. The Commission stated in 1976 that

the predecessor to Rule 14a-8(i)(10) was "designed ~o avoid the passibility of shareholders
having to consider matters which already have becn fuvorataly acted upon by the management."

Exchange Act Release Na 1?598 (July 7, 197bj. Origi~~ally, the Stiff narrowly interpreted this

predecessor rule and granted no-action relief only when proposals were "`fully' effected" by the

company. See Exchange Act Release No. 19135 (Oct. 14, 148?). By 1983, the Commission

recognized that the "previous f~nnalistic application of (the RuteJ defeated its purpose" because

proponents were successfully convincing the St~1ff to deny no-action relief by submitting

proposals lhai differed from existing company policy by only a few words. Exchange Act

Release No. 20091, at § I1.E.t~. (Aug. 16, 1983) (the "1983 Release"). Therefore, in the 1983

Rctease, the Commission adopted a revised interpretation to the rule to permit the omission of

proposals that had been "substantially implemented," and the Commission codified this revised

in~erpreCation in Exchange Act Release No. 40018 at n30 (May 2~1, 199fi). Thus, when a

company can demonstrate that it already has taken actions to address the underlying concerns

and essential objectives of a sha~•eholder proposal, the Staff has concurred that the proposal has

2



IB'axtier

been "substantiAlly iniplementc~l" ciiicl may Ix excluded as rtux>t. Sc~r. e.~,~.. Exc~lurr ~i~r~~. (avail.
Feb. 26. 2~t0):.[ixrr,~► M~~hil C'or>>. {l~~u•~j (,avail. Mut. 23. 2C~~,~); ~lght'r~se~r-l~~.rsc-h ('nrrapernie.►•.
Iric. (avail. Jan. 17. 2l~)7): C'r,~~.t,~•rci 1~'r~~ul~. li~c~. tav~il. July 3, 20t?b): lnhn►n►~ c~ Jul~,~ruit (avail.
Feb. 17, 2E)tt6); Talfaots lnc. (avail. Apr. 5, ?t)f)2); ls:r~•n~r Muhil Carp. tuvail. J,~n. ?4, 2(K)1 >;
Masco Corp. (avflil. Mar. 29, 1999); Tl~e Gap, l~~r. (aviiil, Mar. !i, It)~JC~).

Substantial implementation under Rule 14a-8(i}(10) requires a company's actions to have
satisFactorily addressed the proposal's essential objective, See, e.g., General Electric (avail. Mar.
3, 2UIS); Wirt-Nfurt Str~r~s, Inc. (av~i}. Mar. 27, 2014); Exelan Corp. (avail. Feb. 26, ZQ10);
Aultei~sc~r-Btt.~•rh Cr.7,~•., bic. {avail. Jan. Z7, 2007); ConAgra Foods, Inc. (avail. July 3, 2006);
.luhnsnn ct~ JnJtrrs~m (avail. Feb. 17, 2(106); Talbnts /nc. (avail. Apr. 5, 2002); Mnsco Corp.
(avail. Mfir. 251, 1999).

B. The Baard'~• Amertdme~~t of the Cn»Zpany's Bylaws nn December 1~. 2015
St~GstantiaJly Intpten~entr the Shareholder Prvpnsal.

On December 1$, 2015, the Company adopied amendments to its bylaws to make pravisians
whereby stockholders may nominate director candidates for inclusion in the Company's proxy
statement. Such provisions are IaF•gely set forth in Section 4(fl of the amended bylaws (the
"Proxy Access Bylaw"). The Company's amended bylaws are set forth on Exhibit B. The Proxy
Access Bylaw adopted by the Company addresses t}le esse~uial objectives of the Shareholder
Proposal by providing a pF•oxy access praceciure under which an individual or group of
shareholders who have owned 3% or more of the Company's common stock continuously for at
last three years may include in the Company's proxy statement, and an the Company's proxy
card, a number of shareholder-nomi~iatecl director candidate. not to exceed the greater of (A} two

and (B) 20% of the entire Board, The Proxy Access Bylaw permits multiple shareholders to

a~gre~ate their shares for the purposes of meeting the 3°Io ownership threshold; provided that the

number of such sharehnlrlers does not exceed 20.

The Staff has provided no-action relief E~ndec• Kule 14a-8(1)(10} when a company has satisfied the

"essential objective" of a proposal, even if the company did not take the exact action requested

by the proponent, did not. implement the proposal in every detail, or exercised discretion in

determining how to implement khe proposal. The Staff has instead considered a proposal

substantially implemented when the eumpany's actions satisfactorily addressed the underlying

concerns of the proposal and when the essential objectives of the proposal have been addressed.

See, e.g., ACL Res~iures, Inc. (avail. Mar. 5, 2015) (proposal requesting that shareholders

holding in the aggregate 25~/0 of the company's stock be able to call a special meeting was

substantially implemented by a bylaw lmendment adding cone-year bold period requirement for

eligible shares); H~.~wlett-Paekc~rd Co, (avail. Dec. Il, 2U07) (proposal requesting that the

company permit shareholders to ca11 special meetings was sub~taniially implemented by a

proposed bylaw amendment to perntit shareholders to call a special meeting ~uiless the bolyd

determined that t1~e special business to be addressed had been addressed recently or would su~►~
be addressed at an annual meeting); Johnson. & Joh~rson (avail. Feb. 17, 2006} (proposal that

3



Ba~x~teP

requested ttyc cc►~npany tc7 c~ynfirm tl3r legitimacy of all current and future U.S. employees was
substantially i~n~lciti~.nted bccau~e the company had verified the legiti~~~acy of 91'%n of its
domestic wa~rkfarc~?: (~e»errrl Mu~c~rr {avail. Mar. 4, 1996) (pr~putit~l rcyue~~in~ n bylaw
granting secret balloting fog• shareholders and only to be amcr~cicd ny a majority vote was
substantially impieme~ited when the company adopted a bylaw ~h.0 exrludc~l the majority vole
provision).

1~'urther, the Company believes that the facts in the present instance are analogous to those in a
rcc;cnt no-attic>n rcqu~st lever submitted by ~hc: Genera! Electric Company. See Ge►xern! F,lectrie
(avail. Mar. 3~ 2()!5). '1'1ic SlufF took the positicm that a pr~~~asal reque~iing GL" try adopt a proxy
Ktcce~s bylaw way subrt~ntially implemented try a similar f~c<~xy arce~s byl:~w adopted by the
board ~sf directors, dcspitc ne~~ hein~ adnptc~ ward for ward. SIITIlI:u~ to G~, the Company has
adc~ptec! a ~rc~xy access hyl;~w :icldr~.tisin~ t}ie essential objective of the Sha~•eliolder Prop~~sal.
Like ~hc Sh~rehnlder Proposal, the Proxy Access Bylaw provides that a group of stockholder
whc~ fi~vc owned 3'Y~ car mcarc aC the Cc~mp.u~y's common stock continuously for at least three
years wo~iid leave the right to include in the Company's proxy statement at lean two nominees to
the Board. Accordin~ty, the Proxy Access Bylaw implements the essential objective of the
Shareholder Proposal and "compares favorably with the guidelines of the proposa}."

The Company acknowledges that the Shareholder Proposal provides that the number of
shai•ellolder nominated ca~~didates will clot exceed the great of one quarter of the total number of
directors and two, while the Proxy Access Bylaw allows for the greater of 2Q% of the total
number of directors and two. The Company also acknowledges the Proxy Access Bylaw limits to
20 the number of 5hareholclei•s who ►nay aggregate their shares to meet the 3~'0 ownership
threshold and that the Proxy Access Bylaw imposes certain additional requirements on proxy

access nnmineeti that do not apply to other director nominations. However, none of these

variances should alter the conclusion that the essential objectives of the Shareholder Proposal

have been implemented by the Pi•axy Access Bylaw.

1n the case of the number of directors why may be nominated by shareholders, both the

Shareholder Proposal end the Proxy Access Bylaw provide for at least twn shareholder

nominated directors—a r~uni~ier designed to allow meaningful representation on the Board, but,

in typical circumstances. far less than a majority of the Board. In the case of the number of

sharehc~tders who may ~gg~cgate their shares to reach the 3% ownership tlireshAld, the Proxy

Access Bylaw imposes a limit ~~ot contained in the Shareholder Proposal. However, this is oat

unlike the. situation in AGL. In AGL, the Staff concurred ~vitli the conclusion that the issuer hid

substantially implemented the essential objective of the sl~areliolder proposal even tl~augh, in

gry~tiug shareholders the right to cal! a special meeting, the issuer added a limitation (a one-year

holclir~g requirement) not contained in the shareholder pro~o~al. See also, Ge►1~ra/ Cl~Ctric

(avail. Mar. 3, 2015) (proposal substantially implemented despite the addition ~t~ a 2U

shareholder limitation on the cumber of investors who could aggregate their shares ~o meet the

3°!0 ownership thr~ahold). Similar to AGL, the Company's inclusion of a 20 stockholder

aggregation Iilnit in the Proxy Access Bylaw does not negate the essential objective of the

4
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Shareholder Proposal—to provide long-standing stiarehalders holding a signi~ca~it stake in the
Company the right to include Buard nominees in the Company's proxy statement.

Finally, tiu: a~clitie>i~al qualificalians icnhnsecl nn proxy access director nominees c!o not result in
uny mc:u~ingl'ul limitation +nn the Waal al' 4ligihle candidates. Tk~e t'roxy Ac~e,s Bylaw imna5es
certain requirements that do not apply ~u other director ncmiin~:es. inclutlin~ ~h~ li~llawing
requirement: (i) that the nc~miniuecl ecmdidateti Ix. independent accardin~; tc~ a~~licublr listing
standards; (ii) that the nominated candidates not be the subject of a renctirig crimin:~i pnicc~clink;
(iii) that the nominated candidates not have been convicted of a crime; and (iv) that the
nominated candidates not be a director or officer of a competitor. While the bylaws do not
explicitly impose these qualifications on director candidates nominated by the Board, those
candidates undergo a thorough evaluation by the Board's Corporate Governance Committee.
Attached as Extubit C is Dui excerpt from the Company's mast recent proxy statement describing

that evaluation process, including the speciCir c~ualiFications con.idcrcd by the C~r{~orate

Governa~~ce Committee pursuant to the C~~mpany'~ Coi•pc~rate Governance GuidcEine`. Such

evaluation would generally result in thr disquati~icatic~n of Any non-m~u~A~;ement director

nominee who did nol meet the minimal reyuirements established for proxy access director

nominees by the Proxy Access Bylaw. The practical effect of imposing these minimal

qualifications on proxy access nominees, who are not subject ro the same evaluation process as

Board nominees, is to place proxy access candidates and Board nominated candidates nn an

equal footing. As with the other minor variances from the Shareholder Proposal noted above, the

inclusion of these minimum qualifications in the Proxy Access Bylaw should not negate the

conclusion that the Shareholder Proposal leas been substantially implemented.

CONCLUSION

Based on the foregoing, t~~e Company respectfully requests that the Staff concur with the

Company's view that it may properly omit the Shareholder Proposal from the 2 16 Proxy

Materials, Should the StAff disagree with the Company's conclusions regarding the otnis~ion of

the Shareholder Proposal, or should any additional information be desired in suppoi~ of the

Company's position, l would appreciate the opportunity ~o confer with the Staff concerning these

matters prior to the issuance of your response.

If yc~u should have any questions or require any further information rc;ga~•ding this mater, please

da not hesitate to contact me at (224) 948-308b oz• by emAit at ellen_mcintosh@baxter.cam.

5
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Sincercly.

.~.Qv-rr

Ellen K. Mcintash

cc: John Chevedden (yia email and overnight courier)
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Exhibit A

1'HE PROPOSAL

See attached.



JOHN CHEVEUDEN

`FI

Mr. David Scharf
Corporate Secreta.~y
Baxter International inc. (BAX)
One Baxter Pkwy
Deerfield, T~. 600 t 5
PH: 847 948-2000
FX: 847 948-3642
FX: 847.948-2450

Dear Mr. Scharf,

6"'

This Rule 14a-S proposal is respectfiilly submitted in support of the long-term per~ormanee of

our company. This Rule 14a-$ proposal is intended as a low-cast method to improve compnay

performance. This proposal is for the next annual shareholder meeting. Rule 14a-8 requiremznts

are intended to be met including the continuous ownership of the required stock value until after

the date of tl~e respective shareholder meeting and presentation of the proposal at the annual

meeting. This submitted format, with the shareholder-supplied emphasis, is intended to be used

for definitive proxy publication.

Your consideration artd the consideration of the Board of Directors is appreciated in support of

the long-term erformance of our com any. Please acknowledge receipt of taus proposal by

email to

Sincerely,

~++-~'+~' 2i 2' / .i

ohn Chevedden Date

cc: Stephanie D. Miller <stephanie_rniller cQbaxter.corrty
Senior Counsel, Securities &Governance
PH: 224-948-3216
M: 847-226-6187



[BAX —Rule 14a-8 Proposal, November 2, ZO15]
Proposal (4] -Shareholder Proxy Access

RESOLVED: Shareholders ask our board of directors to adopt, and present for shareholder
approval, a "proxy access" bylaw as follows:

Require the Company to include in proxy materials prepared for a shareholder meeting at which
directors are to be elected the name, Disclosure and Statement (as defined herein) of any person
nominated for election to the board by a shareholder or an unrestricted number of shareholders
forming a group (the "Nominator") that meets the criteria established below.

Allow shareholders to vote on such nominee on the Company's proxy cazd.

The number of shareholder-nominated candidates appearing in proxy materials should not
exceed one quarter of the directors then serving or two, whichever is grater. This bylaw should
supplement existing rights under Company bylaws, providing that a Nominator must:

a) have beneficially owned 3% or more of the Company's outstanding common stock, including
recallable loaned stock, continuously for at least three years before submitting the nomination;

b) give the Company, within the tune period identified in its bylaws, written notice of the
information required by the bylaws and any 5ecurides and Exchange Commission {SEC) rules

about {i) the nominee, including consen# to being named iz~ proxy materials and to serving as

director if elected; and (ii) the Nominator, including proof it owns the requires! shares (the

"Discloswre'~; and

c) certify that (i) it will assume liability stemming from any legal of regulatory violation arising
out of the Nominator's communications with the Company shareholders, including the
Disclosure and Statement; (ii) if will comply with all applicable laws and regulations if it uses

soliciting material other than the Company's proxy materials; and (iii) to the besi of its
knowledge, the required shares were acquired in the ordinary course of business, not to change

car influence control at the Company.

The Nominator may submit with the Disclosure a statement not exceeding SOU words in support

of the nominee (the "Statement"). The Board should adopt procedures for promptly resolving

disputes over whether notice of a nomination was timely, whether the Disclosure and Statement

satisfy the bylaw and applicable federal regulations, and the priority given to multiple

nominations exceeding the one-quarter limn. IYo additional restrictions that do not apply to other

board nominees should be placed on these nominations or re-nominations.

The Security and Exchange Commission's universal proxy access Rule 14a-11 was unfortunately

vacated by X011 a court decision. Therefore, proxy access rights must be established on a

company-by-company basis.

Subsequently, Proxy Access in the United States: Revisiting the Proposed SLC' Rule}, a cost-

benefit analysis by the CFA Institute (Chartered Financial Analyst), found proxy access would

"benefit both the markets and corporate boardrooms, with little cost or disruption," raising US

market capitalization by up #o $~40 billion.

Please vote to enhance shareholder value:
Shareholder Proxy Access —Proposal (4J



Notes:
John Chevedden, sponsors ttus
proposal.

Please note that the title of tf►e proposal is part o~the pr~posaL The title is intended for
publication.

If the company thinks that any part of the above proposal, other than the first line in brackets, can

be omitted from proxy publication based on its own discretion, please obtain a written agreement

from the proponent.

If there is a company response to this proposal that would introduce for discussion enabling

governance text — it would be better to include governance text of less than 1000-words in plain

English.

This proposal is believed to conform with Staff Legal Bulletin No. l4B (CF), September 1 ~,

2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to

exclude supporting statement language andlor an entire proposal in reliance on rule

14a-8{I)(3) in the following circumstances:

• the company objects to factual assertions because they are not supported;

• the company objects to factual assertions that, whip not materially false or misleading,

may be disputed or countered;
• the company objects to factual assertions because those asserkians may be

interpreted by shareholders in a manner that is unfavorable to the company, its

directors, or its officers; and/or
• the company objects to statements because they represent the opinion of the

shareholder proponent or a referenced source, but the statements are not identified

specifically as such.

We believe that i# is appropriate under rule '14a-8 for companies to address these

objections in their statements of opposition.

See also: Sun Microsysteans, Inc. (July 2l, 20Q51.

The stock supporting this proposal will lie held until after the annual meeting and the proposal

will be resented at the annual meeting. Please acknowledge this proposal promptly by email
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THE BYLAWS OF BAXTER I1V'TERNATIONALINC.

See attached.



BYLAW S
OF

BAXTER INTERNATIONAL INC.

(As Amended and Restated on December 18, 2015)

ARTICLE I
SHAREHOLDERS

SECTION 1. PLACE OF MEETINGS. The Board of Directors may designate

the place of meeting for any meetings of shareholders, but if no designation is made the

place of meeting shall be the principal executive offices of the Corporation.

SECTION 2. ANNUAL MEETINGS; NOTICE OF SHAREHOLDER

PROPOSALS OF BUSINESS.

(a) The annual meeting of shareholders for the election of directors and the

transaction of other business shall be held at such date and time as determined by the

Board of Directors.

(b) No business may be transacted at an annual meeting of shareholders other

than business that is (i) specified in the notice of meeting (or any supplement thereto)

given by or at the direction of the Board of Directors, (ii) otherwise properly brought

before the annual meeting by or at the direction of the Board of Directors or (iii)

otherwise properly brought before the annual meeting by any shareholder of the

Corporation who is a shareholder of record on the date of the giving of the notice

provided for in this Section 2 and on the record date for the determination of shareholders

entitled to vote at such annual meeting.

(c) In addition to any other •applicable requirements, for business to be

properly brought before an annual meeting by a shareholder, such shareholder must

have given timely notice thereof in proper written form to the Corporate Secretary of

the Corporation and comply with the other procedures set forth in this Section 2.

(d) To be timely, a shareholder's notice to the Corporate Secretary must be

delivered to or mailed and received at the principal executive offices of the Corporation

not less than ninety (90) days nor more than one hundred twenty (120) days prior to the

anniversary date of the immediately preceding annual meeting of shareholders; provided,

however, that in the event that the annual meeting is called for a date that is not within

thirty (30) days before or after such anniversary date, notice by the shareholder in order

to be timely must be so received not later than the close of business on the tenth (10th)

day following the day on which such notice of the date of the annual meeting was mailed

or such public disclosure (as defined below) of the date of the annual meeting was made,

whichever first occurs. In no event shall the public disclosure of an adjournment of an

annual meeting commence a new time period for the giving of a shareholder's notice as



described above.

(e) To be in proper written form, a shareholder's notice to the Corporate

Secretary must set forth as to each matter such shareholder proposes to bring before the

annual meeting a brief description of the business desired to be brought before the annual

meeting and the reasons for conducting such business at the annual meeting and as to the

shareholder giving the notice and any Shareholder Associated Person (as defined below),

(i) the name, age, business address, residence address and record address of such person,

(ii) the principal occupation or employment of such person, (iii) the class or series and

number of shares of capital stock of the Corporation which are, directly or indirectly,

owned of record or beneficially (within the meaning of Rule 13d-3 under the Securities

Exchange Act of 1934, as amended (the "Exchan~")) by such person, (iv) the

nominee holder for, and number of, shares owned beneficially but not of record by such

person, (v) whether and the extent to which any hedging or other transaction or series of

transactions has been entered into by or on behalf of, or any other agreement,
arrangement or understanding (including but not limited to any derivative or short

positions, profit interests, options, warrants, convertible securities, stock appreciation or

similar rights, hedging transactions or borrowed or loaned shares) has been made, the

effect or intent of which is to manage the risk or benefit of share price changes in the

stock price of the Corporation for such person, to mitigate loss to such person with

respect to any share of stock of the Corporation, or to increase or decrease the voting

power of such person with respect to any share of stock of the Corporation or relates to

the acquisition or disposition of any shares of stock of the Corporation, (vi) to the extent

known by the shareholder giving the notice, the name and address of any other
shareholder supporting the proposal of business on the date of such shareholder's notice,

(vii) a description of all arrangements or understandings between or among such persons

or any other person or persons or entity or entities (including their names) in connection

with the proposal of such business by such person and any material interest in such

business (the disclosures to be made pursuant to the foregoing clauses (i) through (vii) are

referred to as "Shareholder Information and Disclosable Interests"), (viii) any other

information relating to such proposing person that would be required to be disclosed in a

proxy statement or other filing required to be made in connection with solicitations of

proxies in support of the proposal pursuant to Section 14 of the Exchange Act and (ix) a

representation that the shareholder giving the notice intends to appear in person or by

proxy at the annual meeting to bring such business before the meeting. A shareholder

providing notice of business proposed to be brought before an annual meeting shall

further update and supplement such notice, if necessary, so that the information provided

or required to be provided in such notice pursuant to this Section 2 shall be true and

correct as of the record date for the meeting and as of the date that is ten (10) business

days prior to the meeting or any adjournment or postponement thereof. Such update and

supplement shall be delivered to the Corporate Secretary not later than ten (10) business

days after the record date for the meeting (in the case of the update and supplement

required to be made as of the record date), and not later than eight (8) business days prior

to the date for the meeting or, if the meeting is adjourned or postponed, on the first

practicable date after any adjournment or postponement thereof (in the case of the update

and supplement required to be made as of ten (10) business days prior to the meeting or



any adjournment or postponement thereo fl.

(fl No business shall be conducted at the annual meeting of shareholders

except business brought before the annual meeting in accordance with the procedures

set forth in this Section 2 (including the provision of the information required pursuant

to the immediately preceding paragraph); provided, however, that, once business has

been properly brought before the annual meeting in accordance with such procedures,

nothing in this Section 2 shall be deemed to preclude discussion by any shareholder of

any such business. If the person presiding over the annual meeting determines that

business was not properly brought before the annual meeting in accordance with the

foregoing procedures, the presiding person shall declare to the meeting that the business

was not properly brought before the meeting and such business shall not be transacted.

(g) For purposes of Sections 2, 3 and 4 of these Bylaws:

"public disclosure" shall mean disclosure in a press release reported by the Dow

Jones News Service, Associated Press or comparable national news service or in a

document publicly filed by the Corporation with the Securities and Exchange

Commission (the "SEC") pursuant to Section 13, 14 or 15(d) of the Exchange Act.

"Shareholder Associated Person" of any shareholder proposing business to be

brought at an annual meeting, requesting a special meeting or nominating a person for

election as a director, as applicable, shall mean (i) any person acting in concert, directly

or indirectly, with such shareholder, (ii) the beneficial owner or beneficial owners of

capital stock of the Corporation, if different, on whose behalf the notice of business to

be brought before an annual meeting or a request for a special meeting of shareholders

is being made, (iii) any affiliate or associate (each within the meaning of Rule 12b-2

under the Exchange Act) of such shareholder or any such beneficial owner, and (iv) any

other person or entity with whom such shareholder or any such beneficial owner (or any

of their respective affiliates and associates) is acting in concert.

SECTION 3. SPECIAL MEETINGS.

(a) Special meetings of the shareholders (i) maybe called by the Chairman of

the Board, the Chief Executive Officer or by the Corporate Secretary of the Corporation

at the direction of the Board of Directors and (ii) subject to the provisions of this Section

3, shall be called by the Corporate Secretary upon request in proper written form from

holders of record of at least 25% of the outstanding shares of Common Stock entitled to

vote on the matter or matters to be brought before the proposed special meeting. Any

such request shall be filed with the Corporate Secretary and otherwise made in

accordance with, and subject to, this Section 3. Subject to the rights of the holders of

any shares of Preferred Stock, special meetings of the shareholders may not be called by

any other person or persons.

(b) Special meetings of shareholders shall be held at such places and times as

determined by the Board of Directors in their discretion; provided, however, that the date



of any such special meeting shall be not more than ninety (90) days after the request to

call the special meeting by one or more shareholders who satisfy the requirements of this

Section 3 is received by the Corporate Secretary. Notwithstanding the foregoing
provisions of this Section 3, a special meeting requested by shareholders shall not be

held if (i) the Board of Directors calls or has called an annual or special meeting of

shareholders to be held within ninety (90) days after the Corporate Secretary receives the

request for the special meeting and the Board of Directors determines in good faith that
the business of such meeting includes the business specified in the request, (ii) an annual

or special meeting was held not more than twelve (12) months before the date on which

the request for a special meeting was delivered to the Corporate Secretary that included

the business specified by the Requesting Shareholders (as defined below) in the request

for a special meeting, with such determination being made in good faith by the Board of

Directors, or (iii) the special meeting request (a) relates to an item of business that is not

a proper subject for shareholder action under applicable law or (b) was made in a manner

that involved a violation of applicable law.

(c) No business may be presented by a shareholder or transacted at special
meeting of shareholders other than business that is specified in the shareholder request
for such special meeting and otherwise brought before the special meeting in accordance

with the procedures set forth in this Section 3; provided, however, that (i) if the business

to be conducted at the special meeting includes the election of Directors, nominations for
election to the Board of Directors must be made in compliance with Section 4 of this
Article I, and (ii) nothing herein shall prohibit the Board of Directors from submitting
additional matters to shareholders at any special meeting.

(d) To be in proper written form, a request of a shareholder or shareholders

(the "Requesting Shareholder") to call a special meeting must be signed and dated by
each Requesting Shareholder, or a duly authorized agent of each such Requesting
Shareholder, requesting the meeting and shall include a brief description of the business

desired to be brought before the special meeting and the reasons for conducting such

business at the special meeting and as to each Requesting Shareholder and any
Shareholder Associated Person, (i) the Shareholder Information and Disclosable
Interests (as defined in Section 2 of this Article I), and (ii) any other information relating

to such Requesting Shareholder that would be required to be disclosed in a proxy
statement or other filing required to be made in connection with solicitations of proxies

in support of the business to be presented pursuant to Section 14 of the Exchange Act.

The Requesting Shareholder shall update and supplement the information required

pursuant to this paragraph as of the record date and as of the date that is ten (10)

business days prior to the meeting or any adjournment or postponement thereof. Such

update and supplement shall be delivered to the Corporate Secretary not later than ten

(10) business days after the record date for the meeting (in the case of the update and

supplement required to be made as of the record date), and not later than eight (8)

business days prior to the date for the meeting or, if the meeting is adjourned or

postponed, on the first practicable date after any adjournment or postponement thereof

(in the case of the update and supplement required to be made as often (10) business

days prior to the meeting or any adjourrunent or postponement thereo fl.



(e) No business shall be conducted at a special meeting of shareholders

except business brought before the special meeting in accordance with the procedures

set forth in this Section 3 (including the provision of the information required pursuant

to the immediately preceding paragraph); provided, however, that, once business has

been properly brought before the special meeting in accordance with such procedures,

nothing in this Section 3 shall be deemed to preclude discussion by any shareholder of

any such business. If the person presiding over the special meeting determines that

business was not properly brought before the special meeting in accordance with the

foregoing procedures, the presiding person shall declare to the meeting that the

business was not properly brought before the meeting and such business shall not be

transacted.

(~ In determining whether a special meeting of shareholders has been

requested by the holders of record of at least 25% of the outstanding shares of Common

Stock entitled to vote on the matter or matters to be brought before the proposed special

meeting, multiple special meeting requests delivered to the Corporate Secretary will be

considered together only if (i) each such request identifies substantially the same

business to be brought before the special meeting (as determined in good faith by the

Board of Directors), and (ii) such requests have been dated and delivered to the

Corporate Secretary within sixty (60) days of the earliest dated special meeting request

identifying such business.

(g) Any shareholder may revoke a request for a special meeting at any time by

written revocation delivered to the Corporate Secretary. If, at any time after receipt by

the Corporate Secretary of a proper request for a special meeting of shareholders, there

are no longer valid requests from shareholders holding in the aggregate at least the

requisite number of shares entitling the shareholders to request the calling of a special

meeting, whether because of revoked requests, transfers of shares of Common Stock or

otherwise, the Board of Directors, in its discretion, may cancel the special meeting.

SECTION 4. NOTICE OF SHAREHOLDER NOMINATIONS OF

DIRECTORS; ELECTION OF DIRECTORS.

(a) Only persons who are nominated in accordance with the following

procedures shall be eligible for election as directors of the Corporation, except as may be

otherwise provided in the Amended and Restated Certificate of Incorporation of the

Corporation (the "Certificate of Incorporation") with respect to the right of holders of

Preferred Stock of the Corporation to nominate and elect a specified number of directors

in certain circumstances. Nominations of persons for election to the Board of Directors

may be made at any annual meeting of shareholders, or at any special meeting of

shareholders called for the purpose of electing directors (i) by or at the direction of the

Board of Directors (a "Board Nominee") or (ii) by any shareholder of the Corporation

(A) who is a shareholder of record on the date of the giving of the notice provided for in

this Section 4 and on the record date for the deternunation of shareholders entitled to

vote at such meeting and (B) who complies with the procedures set forth in this Section

4. The foregoing clause (ii) shall be the exclusive means for a shareholder to make any



nomination of a person or persons for election to the Board of Directors at an annual or

special meeting.

(b) In addition to any other applicable requirements, for a nomination to be

made by a shareholder, such shareholder must have given timely notice thereof in

proper written form to the Corporate Secretary of the Corporation and comply with the

other procedures set forth in this Section 4.

(c) For director nominations which do not represent an Access Proposal (as

defined below) and which are to be considered at a meeting of the Corporation's

shareholders (a "Non-Access Proposal"), to be timely a shareholder's notice to the

Corporate Secretary must be delivered to or mailed and received at the principal

executive offices of the Corporation (i) in the case of an annual meeting, not less than

ninety (90) days nor more than one hundred twenty (120) days prior to the anniversary

date of the immediately preceding annual meeting of shareholders; provided, however,

that in the event that the annual meeting is called for a date that is not within thirty (30)

days before or after such anniversary date, notice by the shareholder in order to be timely

must be so received not later than the close of business on the tenth (10th) day following

the day on which such notice of the date of the annual meeting was mailed or such public

disclosure of the date of the annual meeting was made, whichever first occurs; and (ii) in

the case of a special meeting of shareholders called for the purpose of electing directors,

not later than the close of business on the tenth (10th) day following the day on which

notice of the date of the special meeting was mailed or public disclosure of the date of the

special meeting was made, whichever first occurs. In no event shall the public disclosure

of an adjournment of an annual meeting or special meeting commence a new time period

for the giving of a shareholder's notice as described above. Any person nominated

pursuant to this subsection (c) shall be referred to as a "Non-Access Nominee."

(d) To be in proper written form, a shareholder's notice to the Corporate

Secretary with respect to an Access Proposal or Non-Access Proposal must set forth as

to each Access Nominee (as defined below) or Non-Access Nominee (collectively with

the Access Nomine to be voted on at a meeting of the Corporation's shareholders, the

"Shareholder Nominees" and each a "Shareholder Nominee"), as applicable, and as to

the shareholder giving the notice and any Shareholder Associated Person (as defined

above) (i) the name, age, business address, residence address and record address of such

person, (ii) the principal occupation or employment of such person, (iii) the class or

series and number of shares of capital stock of the Corporation which are owned

(directly or indirectly) beneficially and of record by such person, (iv) any information

relating to such person that would be required to be disclosed in a proxy statement or

other dings required to be made in connection with solicitations of proxies for election

of directors pursuant to Section 14 of the Exchange Act, and the rules and regulations

promulgated thereunder, (v) the nominee holder for, and number of, shares owned

(directly or indirectly) beneficially but not of record by such person, (vi) whether and the

extent to which any hedging or other transaction or series of transactions has been

entered into by or on behalf of, or any other agreement, arrangement or understanding

(including any derivative or short positions, profit interests, options, warrants,



convertible securities, stock appreciation or similar rights, hedging transactions or

borrowed or loaned shares) has been made, the effect or intent of which is to manage the

risk or benefit of share price changes in the stock price of the Corporation for such

person, to mitigate loss to such person with respect to any share of stock of the

Corporation, or to increase or decrease the voting power of such person with respect to

any share of stock of the Corporation, or relates to the acquisition or disposition of any

shares of stock of the Corporation, (vii) to the extent known by the shareholder giving

the notice, the name and address of any other shareholder supporting the Shareholder

Nominee for election or reelection as a director on the date of such shareholder's notice,

(viii) any proxy (other than a revocable proxy given in response to a solicitation

statement filed pursuant to, and in accordance with, Section 14(a) of the Exchange Act),

voting trust, voting agreement or similar contract, arrangement, agreement or
understanding pursuant to which the shareholder and any beneficial owner on whose

behalf the nomination is being made, or any Shareholder Associated Person, has a right

to vote or direct the voting of any of the Corporation's securities, (ix) a description of all

agreements, arrangements or understandings between or among such persons pursuant to

which the nominations) are to be made by the shareholder and any relationship between

or among the shareholder giving notice and any Shareholder Associated Person, on the

one hand, and each Shareholder Nominee, on the other hand, including but not limited

to, any direct or indirect compensation, reimbursement or indemnification in connection

with such nominee's service or action as a director or any commitment or assurance as to

how such nominee will act or vote or any matter, (x) the information that would be
required to be set forth in a Schedule 13D filed pursuant to Rule 13d-1(a) or an

amendment pursuant to Rule 13d1-2(a) if such statement were required to be filed under

the Exchange Act and the rules and regulations promulgated thereunder by such

shareholder and any Shareholder Associated Person on whose behalf the notice is given,

(xi) a representation that the shareholder intends to appear in person or by proxy at the
meeting to nominate the Shareholder Nominees) named in its notice and (xii) with

respect to an Access Proposal, (A) any other information relating to the Access Nominee

that is required to be disclosed in solicitation of proxies for election of directors or is
otherwise required by the rules and regulations of the SEC promulgated under the

Exchange Act and (B) the written consent of the Access Nominee to be named in the

proxy statement as a director nominee. A shareholder providing notice of a nomination

proposed to be made at a meeting shall further update and supplement such notice, if

necessary, so that the information provided or required to be provided in such notice

pursuant to this Section 4 shall be true and correct as of the record date for the meeting

and as of the date that is ten (10) business days prior to the meeting or any adjournment

or postponement thereof. Such update and supplement shall be delivered to the

Corporate Secretary not later than ten (10) business days after the record date for the

meeting (in the case of the update and supplement required to be made as of the record

date), and not later than eight (8) business days prior to the date for the meeting or, if the

meeting is adjourned or postponed, on the first practicable date after any adjournment or

postponement thereof (in the case of the update and supplement required to be made as

often (10) business days prior to the meeting or any adjournment or postponement

thereo fl. Such notice must be accompanied by a written consent of each Shareholder

Nominee to being named as a nominee and to serve as a director if elected. The



immediately foregoing provisions shall not be construed to extend any applicable

deadlines hereunder, enable a shareholder to change the person or persons specified in

the notice for election as director after the advance notice deadlines hereunder have
expired or limit the Corporation's rights with respect to any inaccuracies or other

deficiencies in notices provided by a shareholder. The Corporate Secretary shall deliver

each shareholder's notice under this Section 4 that has been timely received to the Board

of Directors or a committee designated by the Board of Directors for review. The
Corporation may require any proposed nominee to furnish such other information (i) as

may reasonably be required by the Corporation to determine the eligibility of such
Shareholder Nominee to serve as an independent director of the Corporation, (ii) that

could be material to a reasonable shareholder's understanding of the independence, or

lack thereof, of such nominee or (iii) that may reasonably be requested by the
Corporation to determine the eligibility of such nominee to be included in the
Corporation's proxy materials pursuant to Section 4(fl or to serve as a director of the

Corporation. If the person presiding over the meeting determines that a nomination was

not made in accordance with such procedures, the presiding person shall declare to the

meeting that the nomination was defective and such defective nomination shall be
disregarded. Unless otherwise required by law, if the shareholder (or a qualified

representative of the shareholder) does not appear at the meeting of shareholders to
nominate the individual set forth in the shareholder's notice of nomination as a director,

such nomination shall be disregarded, notwithstanding that the Corporation may have

received proxies in respect of such vote.

(e) Except as provided in the Certificate of Incorporation with respect to the
right of holders of Preferred Stock of the Corporation to nominate and elect a specified

number of directors in certain circumstances, each director shall be elected by the vote of

the majority of the votes cast with respect to that director's election at any meeting for the

election of directors at which a quorum is present, provided that if the number of

nominees at any such meeting exceeds the number of directors to be elected at the
meeting, the directors shall be elected by the vote of a plurality of the shares represented

in person or by proxy at any such meeting and entitled to vote on the election of directors.

For purposes of this Section 4, a majority of the votes cast means that the number of

shares voted "for" exceeds fifty percent (50%) of the number of votes cast with respect to

such nominee. Votes cast with respect to a nominee shall exclude abstentions with respect

to such nominee. If a nominee for director is not elected and that nominee is an

incumbent director, the director shall promptly tender his or her resignation to the Board

of Directors, subject to acceptance by the Board of Directors. The Corporate Governance

Committee will make a recommendation to the Board of Directors on whether to accept

or reject the resignation, or whether other action should be taken. The Board of Directors

will act on the tendered resignation, taking into account the Corporate Governance

Committee's recommendation, and publicly disclose its decision and the rationale

behind it within 90 days from the date of the certification of the election results. The

director who tenders his or her resignation will not participate in the decision of the

Board of Directors or the recommendation of the Corporate Governance Committee.

(~ Subject to the terms and conditions of these Bylaws, the Corporation shall



include in its proxy statement for any annual meeting of shareholders the name, together

with the Required Information (as defined below), of any nominee (an "Access

Nominee") identified in a timely notice (an "Access Proposal") that satisfies this Section

4 delivered to or mailed and received by the Corporation in accordance with this

subsection (fl by one or more shareholders who at the time the request is delivered

satisfy the ownership and other requirements of this subsection (fl (such shareholder or

shareholders, and any Shareholder Associated Person of such shareholder or

shareholders, the "Eligible Shareholder"), and who expressly elects as a part of

providing the notice required by this subsection (fl to have its nominee included in the

Corporation's proxy materials pursuant to this subsection (fl.

(A) For an Access Proposal in accordance with this subsection (fl, to

be timely a shareholder's notice to the Corporate Secretary must be delivered to

or mailed and received at the principal executive offices of the Corporation (i)

not less than 120 days nor more than 150 days before the first anniversary of the

date of the Corporation's proxy statement in connection with the previous year's

annual meeting of shareholders or (ii) if no annual meeting was held in the

previous year or the date of the applicable annual meeting has been changed by

more than 30 days from the date contemplated at the time of the previous year's

proxy statement, not less than 60 days before the date of the applicable annual

meeting.

(B) For purposes of this subsection (fl, the "Required Information"

that the Corporation shall include in its proxy statement is (i) the information

concerning the Access Nominee and the Eligible Shareholder that, as determined

by the Corporation, is required to be disclosed in a proxy statement filed pursuant

to the proxy rules of the SEC, and (ii) if the Eligible Shareholder so elects, a

Statement (as defined below). For the avoidance of doubt, and notwithstanding

anything in these Bylaws to the contrary, the Corporation may in its sole

discretion solicit against, and include in the proxy statement its own statements

or other information relating to, any Eligible Shareholder and/or the Access

Nominee, including any information provided to the Corporation with respect to

the foregoing.

(C) The number of Access Nominees (including (i) any Access

Nominees elected to the Board of Directors at any of the three preceding annual

meetings who are standing for reelection plus (ii) any Access Nominees that

were submitted by an Eligible Shareholder for inclusion in the Corporation's

proxy materials pursuant to this subsection (fl but either are subsequently

withdrawn or that become Board Nominees) appearing in the Corporation's

proxy materials with respect to an annual meeting of shareholders shall not

exceed the greater of (A) two and (B) 20% of the number of directors in office as

of the last day on which an Access Proposal maybe delivered pursuant to clause

(A) of this Section 4(fl (the "Final Proxv Access Nomination Date"), or if such

amount is not a whole number, the closest whole number below 20% (the

"Permitted Number"); provided, however, that in the event that one or more



vacancies for any reason occurs on the Board of Directors at any time after the
Final Proxy Access Nomination Date and before the date of the applicable annual
meeting of shareholders and the Board of Directors resolves to reduce the size of
the Board of Directors in connection therewith, the Permitted Number shall be
calculated based on the number of directors in office as so reduced. In the event
that the number of Access Nominees submitted by Eligible Shareholders
pursuant to this subsection (fl exceeds the Permitted Number, each Eligible
Shareholder shall select one Access Nominee for inclusion in the Corporation's
proxy materials until the Permitted Number is reached, with the selection going
in the order of the amount (largest to smallest) of shares of the Corporation's
stock eligible to vote in the election of directors each Eligible Shareholder
disclosed as owned in the Access Proposal submitted to the Corporation. If the
Permitted Number is not reached after each Eligible Shareholder has selected one
Access Nominee, this selection process shall continue as many times as
necessary, following the same order each time, until the Permitted Number is
reached.

(D) An Eligible Shareholder must have owned (as defined below) 3%
or more of the outstanding shares of the Corporation's stock eligible to vote in
the election of directors continuously for at least three years (the "Required
Shares") as of both the date the Access Proposal is delivered to or mailed and
received by the Corporation in accordance with subsection (fl of this Section 4
and the record date for deternuning shareholders entitled to vote at the annual
meeting and must continue to own the Required Shares through the annual
meeting date. For purposes of satisfying the foregoing ownership requirement
under this subsection (fl, (i) the shares of stock of the Corporation owned by one
or more shareholders, or by the person or persons who own shares of the
Corporation's stock and on whose behalf any shareholder is acting, may be
aggregated, provided that the number of shareholders and other persons whose
ownership of shares is aggregated for such purpose shall not exceed 20, and
further provided that the group of shareholders shall have provided to the
Corporate Secretary as a part of providing the Access Proposal a written
agreement executed by each of its members designating one of the members as
the exclusive member to interact with the Corporation for purposes of this
Section 4 on behalf of all members and authorized to act on behalf of all such
members with respect to the nomination and matters related thereto, including
withdrawal of the nomination, and (ii) a group of funds under common
management and investment control shall be treated as one shareholder or person
for this purpose. For the avoidance of doubt, Required Shares will qualify as
such if and only if the beneficial owner of such shares as of the date of the
Access Proposal has itself individually beneficially owned such shares
continuously for the three-year period ending on that date and through the other
applicable dates referred to above (in addition to the other applicable
requirements being met). Within the time period specified in subsection (fl of
this Section 4 for providing the Access Proposal, an Eligible Shareholder must
provide the following information in writing to the Corporate Secretary: (i) the



information required to be provided by subsection (d) of this Section 4; (ii) one

or more written statements from the record holder of the shares (and from each

intermediary through which the shares are or have been held during the requisite

three-year holding period) verifying that, as of a date within seven calendar days

prior to the date the Access Proposal is delivered to the Corporation, the Eligible

Shareholder owns, and has owned continuously for the preceding three years, the

Required Shares, and the Eligible Shareholder's agreement to provide, within

five business days after the record date for the annual meeting, written statements

from the record holder and intermediaries verifying the Eligible Shareholder's

continuous ownership of the Required Shares through the record date; (iii) a copy

of the Schedule 14N that has been filed with the SEC as required by Rule 14a-18

under the Exchange Act; (iv) a representation that the Eligible Shareholder (A)

acquired the Required Shares in the ordinary course of business and not with the

intent to change or influence control of the Corporation, and does not presently

have such intent, (B) has not nominated and will not nominate for election to the

Board of Directors at the annual meeting any person other than the Access

Nominees) being nominated pursuant to this subsection (fl, (C) has not engaged

and will not engage in, and has not and will not be, a "participant" in another

person's "solicitation" within the meaning of Rule 14a-1(1) under the Exchange

Act, in support of the election of any individual as a director at the annual

meeting other than its Access Nominees) or a Board Nominee, (D) will not

distribute to any shareholder any form of proxy for the annual meeting other than

the form distributed by the Corporation, (E) intends to continue to own the

Required Shares through the date of the annual meeting as to whether it intends

to hold the Shares for at least one (1) year after the date of the annual meeting,

and (F) will provide facts, statements and other information in all

communications with the Corporation and its shareholders that are or will be true

and correct in all material respects and do not and will not omit to state a material

fact necessary in order to make the statements made, in light of the circumstances

under which they were made, not misleading; (vi) an undertaking that the

Eligible Shareholder agrees to (A) assume all liability stemming from any legal

or regulatory violation arising out of the Eligible Shareholder's communications

with the Corporation's shareholders or out of the information that the Eligible

Shareholder provided to the Corporation, (B) indemnify and hold harmless the

Corporation and each of its directors, officers and employees individually against

any liability, loss or damages in connection with any threatened or pending

action, suit or proceeding, whether legal, administrative or investigative, against

the Corporation or any of its directors, officers or employees arising out of any

nomination submitted by the Eligible Shareholder pursuant to this subsection, (C)

file with the SEC all soliciting and other materials as required under subdivision

(D) of this subsection (fl, and (D) comply with all other applicable laws, rules,

regulations and listing standards with respect to any solicitation in connection

with the annual meeting; and (vii) if the Eligible Shareholder did not submit the

names) of the Access Nominees) to the Corporate Governance Committee for

consideration as Board Nominees) prior to submitting the Access Proposal, a

brief explanation as to why the Eligible Shareholder elected not to do so. The



inspectors of elections shall not give effect to the Eligible Shareholder's votes

with respect to the election of directors if the Eligible Shareholder does not

comply with the requirements set forth in subsection (fl of this Section 4.

(E) For purposes of this subsection (fl, an Eligible Shareholder shall

be deemed to "own" only those outstanding shares of the Corporation's stock as

to which a shareholder who is the Eligible Shareholder or is included in the

group that constitutes the Eligible Shareholder possesses both (i) the full voting

and inveshnent rights pertaining to the shares and (ii) the full economic interest

in (including the opportunity for profit and risk of loss on) such shares; provided

that the number of shares calculated in accordance with clauses (i) and (ii) shall

not include any shares (x) sold by or on behalf of such shareholder in any

transaction that has not been settled or closed, (y) borrowed by or on behalf of

such shareholder for any purpose or purchased by such shareholder pursuant to

an agreement to resell or (z) subject to any option, warrant, forward contract,

swap, contract of sale, other derivative or similar agreement entered into by or on

behalf of such shareholder whether any such insmzment or agreement is to be

settled with shares or with cash based on the notional amount or value of

outstanding shares of the Corporation's stock, in any such case which instrument

or agreement has, or is intended to have, the purpose or effect of (1) reducing in

any manner, to any extent or at any time in the future, such shareholder's full

right to vote or direct the voting of any such shares, and/or (2) hedging, offsetting

or altering to any degree gain or loss arising from the full economic ownership of

such shares by such shareholder. An Eligible Shareholder shall "own" shares

held in the name of a nominee or other intermediary so long as the shareholder

retains the right to instruct how the shares are voted with respect to the election

of directors and possesses the full economic interest in the shares. An Eligible

Shareholder's ownership of shares shall be deemed to continue during any period

in which the shareholder (A) has delegated any voting power by means of a

proxy, power of attorney or other instrument or arrangement that is revocable at

any time by the shareholder, or (B) has loaned such shares, provided that the

Eligible Shareholder has the power to recall such loaned shares on not more than

three business days' notice and includes with the Access Proposal an agreement

that it will promptly recall such loaned shares upon being notified that any of its

Access Nominees will be included in the Corporation's proxy materials. Whether

outstanding shares of the Corporation's stock are "owned" for these purposes

shall be determined by the Board of Directors, which determination shall be

conclusive and binding on the Corporation and its shareholders.

(F) The Eligible Shareholder may provide to the Corporate Secretary,

within the time period specified in clause (A) of this Section 4(fl for providing

the Access Proposal, a written statement for inclusion in the Corporation's proxy

statement for the annual meeting, not to exceed 500 words, in support of the

Access Nominee's candidacy (the "Statement"). Notwithstanding anything to

the contrary contained in this Section 4, the Corporation may omit from its proxy

materials any information or Statement (or any portion thereo fl that the Board of



Directors, in good faith, believes (i) would violate any applicable law, rule,

regulation or listing standard; (ii) is not true and correct in all material respects or

omits to state a material fact necessary in order to make the statements made, in

light of the circumstances under which they were made, not misleading; or (iii)

directly or indirectly impugns the character, integrity, or personal reputation of,

or directly or indirectly makes charges concerning improper, illegal or immoral

conduct or associations, without factual foundation, with respect to any person.

(G) The Corporation shall not be required to include, pursuant to this

subsection (fl, an Access Nominee in its proxy materials (i) for any annual

meeting for which the Corporate Secretary receives a notice that the Eligible

Shareholder or any other shareholder has nominated an Access Nominee for

election to the Board of Directors pursuant to the requirements of subsection (c)

of this Section 4 and does not expressly elect as a part of providing the notice to

have its nominee included in the Corporation's proxy materials pursuant to this

subsection (fl, (ii) if the Eligible Shareholder who has nominated such Access

Nominee has engaged in or is currently engaged in, or has been or is a

"participant" in another person's, "solicitation" within the meaning of Rule 14a-

1(1) under the Exchange Act in support of the election of any individual as a

director at the annual meeting other than its Access Nominees) or a Board

Nominee, (iii) who is not independent under the listing standards of the principal

exchange upon which the Corporation's stock is traded, any applicable rules of

the SEC and any publicly disclosed standards used by the Board of Directors in

determining and disclosing the independence of the Corporation's directors, as

determined by the Board of Directors, (iv) whose election as a member of the

Board of Directors would cause the Corporation to be in violation of these

Bylaws, the Certificate of Incorporation, the listing standards of the principal

exchange upon which the Corporation's stock is traded, or any applicable state or

federal law, rule or regulation, (v) who is or has been, within the past three years,

an officer or director of a competitor, as defined in Section 8 of the Clayton

Antitrust Act of 1914, (vi) who is a named subject of a pending criminal

proceeding (excluding traffic violations and other minor offenses) or has been

convicted in such a criminal proceeding within the past 10 years, (vii) who is

subject to any order of the type specified in Rule 506(d) of Regulation D

promulgated under the Securities Act of 1933, as amended, (viii) if such Access

Nominee or the applicable Eligible Shareholder shall have provided information

to the Corporation in respect to such nomination (including, without limitation,

information contained in the Statement) that was untrue in any material respect

or omitted to state a material fact necessary in order to make the statements

made, in light of the circumstances under which they were made, not misleading,

as determined by the Board of Directors, (ix) if the Eligible Shareholder or

applicable Access Nominee otherwise breaches any of its or their obligations,

agreements or representations under this Section 4 or (x) who was included in the

Corporation's proxy statement as an Access Nominee (in accordance with the

provisions of subsection (fl) in any of the three preceding annual meetings, but

failed to receive at least twenty five percent (25%) of the votes cast in such



Access Nominee's election.

(H) Notwithstanding anything to the contrary set forth herein, the

chairman of the annual meeting shall have the authority to declare a nomination

by an Eligible Shareholder to be invalid, and such nomination shall be

disregarded notwithstanding that proxies in respect of such vote may have been

received by the Corporation, if the Access Nominees) and/or the applicable

Eligible Shareholder shall have breached its or their obligations, agreements or

representations under this Section 4, as determined by the Board of Directors or

the chairman of the annual meeting.

(I) In addition to the information required to be provided by the

Eligible Shareholder by subsection (fl of this Section 4, each Access Nominee

shall provide to the Corporate Secretary, within two weeks of receipt of the

Corporate Secretary's written request therefor, the following information: (i) a

completed copy of the Corporation's form of director's questionnaire and a

written consent of the Access Nominee to the Corporation following such

processes for evaluation of such nominee as the Corporation follows in

evaluating any person being considered for nomination to the Corporation's

Board of Directors, as provided by the Corporate Secretary; (ii) the Access

Nominee's agreement to comply with the Corporation's corporate governance,

conflict of interest, confidentiality, share ownership and share trading policies, as

provided by the Corporate Secretary; (iii) written confirmation that the Access

Nominee (A) does not have, and will not have, any agreement or understanding

as to how he or she will vote on any matter that has not been disclosed to the

Corporate Secretary and (B) is not a party to, and will not become a party to, any

direct or indirect compensation, reimbursement or indemnification arrangement

with any person other than the Corporation in connection with such nominee's

service or action as a director of the Corporation that has not been disclosed to

the Corporate Secretary; and (iv) written disclosure of any transactions between

the Eligible Shareholder and the Access Nominee within the preceding eve

years.

(J) The Eligible Shareholder shall file with the SEC any solicitation

or other communication with the Corporation's shareholders relating to the

annual meeting at which the Access Nominee will be nominated, regardless of

whether any such filing is required under Regulation 14A of the Exchange Act or

whether any exemption from filing is available for such solicitation or other

communication under Regulation 14A of the Exchange Act.

(K) No person may be a member of more than one group of persons

constituting an Eligible Shareholder, and no shares may be deemed attributed to

more than one Eligible Shareholder, under this subsection (~.

(L) Any Access Nominee who is included in the Corporation's proxy

materials for a particular annual meeting of shareholders but withdraws from or



becomes ineligible or unavailable for election at the annual meeting shall be

ineligible to be an Access Nominee pursuant to this subsection (fl for the next

two annual meetings of shareholders following the annual meeting for which the

Access Nominee has been included in the Corporation's proxy materials.

(M) This subsection (fl provides the exclusive method for a

shareholder to include a nominee for election to the Board of Directors in the

Corporation's proxy materials.

SECTION 5. VOTING RIGHTS; PROXIES; QUORUM.

(a) Each shareholder entitled to vote in accordance with the terms of the

Certificate of Incorporation, these Bylaws or the General Corporation Law of Delaware

shall be entitled to one vote, in person or by proxy, for each share of stock entitled to

vote held by such shareholder, unless otherwise provided by law or the Certificate of

Incorporation.

(b) All matters presented to shareholders at a meeting at which a quonun is

present, other than the election of directors, shall be decided by the affirmative vote of a

majority of shares present in person or represented by proxy at any meeting duly called

and entitled to be voted at such meeting, unless otherwise provided in these Bylaws, the

Certificate of Incorporation or applicable laws.

(c) The holders of a majority of the shares of the Corporation entitled to vote,

present in person or represented by proxy, at any meeting duly called, shall constitute a

quorum. Any meeting at which a quorum is not present maybe adjourned from time to

time to some other time by a majority of the shareholders present or represented and

entitled to vote at such meeting, but no other business shall be transacted at such

meeting. At an adjourned meeting at which a quorum is present or represented, any

business may be transacted that might have been transacted at the original meeting.

SECTION 6. NOTICES OF MEETINGS. Written notice stating the time and

place of any meetings of shareholders and the general nature of the business to be

considered shall be mailed by the Corporate Secretary, or such other officer as the Board

of Directors may designate, to each shareholder entitled to vote at the meeting at such

shareholder's address as it appears on the records of the Corporation, at least twenty (20)

days but not more than sixty (60) days before the date of such meeting. Any notice to

shareholders given by the Corporation shall be effective if given by a single written

notice to shareholders who share an address if consented to by the shareholders at that

address to whom such notice is given. Shareholders not entitled to vote shall not be

entitled to receive notice of any meetings except as otherwise provided by law.

SECTION 7. CONDUCT OF MEETINGS. The Board of Directors may adopt

by resolution such rules and regulations for the conduct of the meeting of shareholders as

it shall deem appropriate. Except to the extent inconsistent with such rules and

regulations as adopted by the Board of Directors, the person presiding over any meeting



of shareholders shall have the right and authority to convene and to adjourn the meeting,
to prescribe such rules, regulations and procedures and to do all such acts as, in the
judgment of such presiding person, are appropriate for the proper conduct of the meeting.
Such rules, regulations or procedures, whether adopted by the Board of Directors or
prescribed by the presiding person of the meeting, may include, without limitation, the
following: (i) the establishment of an agenda or order of business for the meeting, (ii)
rules and procedures for maintaining order at the meeting and the safety of those present,
(iii) limitations on attendance at or participation in the meeting to shareholders of record
of the Corporation, their duly authorized and constituted proxies or such other persons as
the presiding person of the meeting shall determine, (iv) restrictions on entry to the
meeting after the time fixed for the commencement thereof, and (v) limitations on the
time allotted to questions or comments by participants. The presiding person at any
meeting of shareholders, in addition to making any other determinations that may be
appropriate to the conduct of the meeting, shall, if the facts warrant, determine and
declare to the meeting that a matter or business was not properly brought before the
meeting and shall not be transacted or considered.

ARTICLE II
DIRECTORS

SECTION 1. GENERAL POWERS. The business and affairs of the
Corporation shall be managed under the direction of the Board of Directors. In addition
to the powers and authorities by these Bylaws expressly conferred upon them, the
Board of Directors may exercise all such powers of the Corporation and do all such
lawful acts and things as are not by law or the Certificate of Incorporation or by these
Bylaws required to be exercised or done by the shareholders.

SECTION 2. QUORUM. One-third of the total number of the directors (rounded
upwards, if necessary to the next whole number) in office shall constitute a quorum for
the transaction of business at any meeting of the Board of Directors, but in the absence of
a quorum a majority of those present (or if only one is present, then that one) may
adjourn the meeting without notice until such time as a quorum is present.

SECTION 3. REGULAR MEETINGS. Regular meetings may be held without
notice at such time and place as shall from time to time be determined by the Board of
Directors.

SECTION 4. SPECIAL MEETINGS; NOTICE. Special meetings of the Board
of Directors maybe called at any time by the Corporate Secretary at the direction of the
Chairman of the Board, the Chief Executive Officer or a majority of the directors then in
office. Notice of the time and place of each special meeting of the Board of Directors
shall be given to each director before the start of the meeting at such an interval as the
person or persons calling such meeting deem necessary or appropriate in the
circumstances. Such notice may be given personally or by telephone (including without
limitation to a representative of the director or to the director's electronic message
system) or by electronic transmission or other written communication delivered to the



residence, office or other established address of the director. A written waiver of notice
signed by the director entitled to notice, whether before or after the time stated therein,
shall be deemed equivalent to notice. Attendance of a director at a meeting shall
constitute a waiver of notice of such meeting, except when the director attends a meeting
for the express purpose of objecting, at the beginning of the meeting, to the transaction of
any business because the meeting is not lawfully called or convened. Neither the business
to be transacted at, nor the purpose of, any regular or special meeting of the directors
need be specified in any written waiver of notice.

SECTION 5. ACTION WITHOUT A MEETING. Any action required or
permitted to be taken at any meeting of the Board of Directors or of any committee
thereof may be taken without a meeting if all members of the Board or committee, as the
case may be, consent thereto in writing or by electronic transmission and the writing or
writings or electronic transmission or transmissions are filed with the minutes of
proceedings of the Board or committee. Such filing shall be in paper form if the minutes
are maintained in paper form and shall be in electronic form if the minutes are maintained
in electronic form.

SECTION 6. PRESENCE AT A MEETING. Members of the Board of
Directors, or of any committee thereof, may participate in meetings by means of
conference telephone or other communications equipment by means of which all persons
participating in the meeting can hear each other, and such participation shall constitute
presence in person at such meeting.

SECTION 7. COMPENSATION OF DIRECTORS. Directors may receive
compensarion for services to the Corporation in their capacities as directors or
otherwise in such manner and in such amounts as may be fixed from time to time by
resolution of the Board of Directors.

ARTICLE III
COMMITTEES

SECTION 1. The Board of Directors may designate one or more committees,
each committee to consist of one or more of the directors of the Corporation. The Board
may designate one or more directors as alternate members of any committee, who may
replace any absent or disqualified member at any meeting of the committee. Any such
committee to the extent provided in the resolutions creating the committee and to the
extent pernutted by law, shall have and may exercise all the powers and authority of the
Board of Directors in the business and affairs of the Corporation. Such committee or
committees shall have such name or names as maybe determined from time to time by
resolution adopted by the Board.

SECTION 2. The following provisions shall apply to all committees of the
Board of Directors:

(a) The Board of Directors shall appoint the members
and chairperson of each committee. The members shall serve until their



successors are appointed and qualified or until the committee is dissolved
by a majority of the whole Board of Directors. The chairperson of the
committee shall, if present, preside at all meetings of a committee.

(b) Each committee shall keep regular minutes of its
proceedings and shall report its actions and recommendations to the Board
at the next meeting of the Board following each committee meeting.

(c) The Board of Directors shall have the power at any
time to change the membership of a committee, and any member of a
committee may be removed at any time with or without cause by resolution
adopted by a majority of the Board of Directors.

(d) The lesser of a majority of the members or two

members of a committee shall constitute a quorum for the transaction of
business at any meeting thereof, and action of a committee must be
authorized by the affirmative vote of a majority of the members present at a
meeting at which a quorum is present.

ARTICLE IV
OFFICERS

SECTION 1. GENERAL. The officers of the Corporation shall be elected by
the Board of Directors and shall consist of a Chairman of the Board, a Chief Executive
Officer, a Chief Financial Officer, a President, one or more Corporate Vice Presidents,
a Treasurer, a Corporate Secretary and such other officers as in the judgment of the
Board of Directors may be necessary or desirable. Vice Presidents, Assistant Corporate
Secretaries or Assistant Treasurers may be appointed as in the judgment of the Chief

Executive Officer may be necessary or desirable, subject to the oversight of the Board
of Directors. The officers of the Corporation shall have such powers and perform such

duties as generally pertain to their respective offices, subject to the control of the Board
of Directors. Any officer of the Corporation may sign any deeds, mortgages, bonds,
contracts or other instruments that the Board of Directors or a committee thereof has
authorized to be executed or are in the ordinary course of business of the Corporation.

The Chief Executive Officer, President, Chief Financial Officer, Treasurer or the
Corporate Secretary may vote, either in person or by proxy, all the shares of the capital

stock of any company that the Corporation owns or is otherwise entitled to vote at any

and all meetings of the shareholders of such company and shall have the power to
accept or waive notice of such meetings. Any one person may hold any number of

offices of the Corporation unless specifically prohibited by law. Each officer shall hold

office until his or her successor shall have been duly elected and qualified or until his
or her earlier death, resignation or removal.

SECTION 2. CHAIRMAN OF THE BOARD. The Chairman of the Board
shall be a member of the Board of Directors and subject to the direction of the Board of

Directors, shall perform such executive, supervisory and management functions and



duties, if any, as may be assigned to him or her from time to time by the Board of
Directors. The Chairman of the Board shall, when present, preside at all meetings of the
shareholders and of the Board of Directors. He or she shall act as spokesman for the
Board of Directors and as a liaison between the Board of Directors and the Corporation.
The Chairman of the Board shall also perform such other duties and have such other
powers as the Board of Directors shall designate from time to time.

SECTION 3. CHIEF EXECUTIVE OFFICER. The Chief Executive Officer
shall in general supervise and control all of the business affairs of the Corporation,
subject to the direction of the Board of Directors. The Chief Executive Officer shall, in
the absence of the Chairman of the Boazd, preside at all meetings of the shareholders
and of the Board of Directors. Unless otherwise designated by the Board of Directors,
the Chief Executive Officer shall also be the President of the Corporation.

SECTION 4. PRESIDENT. The President shall have such duties and authority
as the Chief Executive Officer may determine from time to time. The President shall, in
the absence of the Chairman of the Board and the Chief Executive Officer, preside at all
meetings of shareholders and the Board of Directors.

SECTION 5. CHIEF FINANCIAL OFFICER. The Chief Financial Officer
shall have responsibility for the financial affairs of the Corporation and shall exercise
supervisory responsibility for the performance of the duties of the Treasurer and the
Controller.

SECTION 6. CORPORATE VICE PRESIDENTS. Any Corporate Vice
President or Senior Vice President or Vice President shall have such powers and shall
discharge such duties as may be further delegated to him or her from time to time by the
Chief Executive Officer, the President or any more senior Corporate Vice President.

SECTION 7. TREASURER. The Treasurer shall have charge of the funds and
securities of the Corporation and shall disburse the funds of the Corporation as may be
ordered by the Board of Directors.

SECTION 8. CORPORATE SECRETARY. The Corporate Secretary shall
give, or cause to be given, notice of all meetings of shareholders and the Board of
Directors, and all other notices required by law or these Bylaws, and in the case of his
or her absence or refusal or neglect so to do, and if there be no Assistant Corporate
Secretary, any such notice may be given as directed by the person or persons upon
whose request the meeting is called pursuant to these Bylaws. The Corporate Secretary
shall record the actions of the shareholders and Board of Directors in minutes retained
under his or her direction. The Corporate Secretary shall have the custody of the seal
of the Corporation and shall affix the same to all instruments requiring it and may
attest the same.



ARTICLE V
RESIGNATIONS; FILLING OF VACANCIES

SECTION 1. RESIGNATIONS. Any director, member of a committee or
officer may resign at any time. Such resignations shall be made in writing and shall take
effect at the time specified therein and, if no time be specified, at the time of the receipt
of such resignation by the Chairman of the Board, the Chief Executive Officer or the
Corporate Secretary. The acceptance of the resignation shall not be necessary to make it
effective.

SECTION 2. FILLING OF VACANCIES. If any office of the Corporation
becomes vacant, the vacancy may be filled by the Board of Directors. Any vacancy on
the Board of Directors may be filled by a majority of the directors then in office,
although less than a quorum, or by a sole remaining director. A person appointed to fill
a vacancy shall hold office for the unexpired term and until his or her successor shall
have been elected and qualified.

ARTICLE VI
CAPITAL STOCK

SECTION 1. CERTIFICATES OF STOCK. The Corporation is authorized
to issue shares of capital stock of the Corporation in certificated or in uncertificated
form. The shares of the capital stock of the Corporation shall be registered on the
books of the Corporation in the order in which they shall be issued. Any certificates for
shares of the common stock, and any other shares of capital stock of the Corporation
represented by certificates, shall be numbered, shall be signed by the Chairman of the
Board or the President, and by the Corporate Secretary or an Assistant Corporate
Secretary or the Treasurer or an Assistant Treasurer. Any of or all the signatures on
these certificates may be facsimile. In case any officer, transfer agent or registrar who
has signed or whose facsimile signature has been placed upon a certificate shall have
ceased to be such officer, transfer agent or registrar before such certificate is issued, it
maybe issued by the Corporation with the same effect as if he or she were such officer,
transfer agent or registrar at the date of issue. Within a reasonable time after the
issuance or transfer of uncertificated stock, the Corporation shall send, or caused to be
sent, to the record owner thereof a written statement of the information required by law
to be on certificates.

SECTION 2. LOST. STOLEN OR DESTROYED CERTIFICATES. The
Board of Directors may direct a new certificate or certificates or uncertificated shares
to be issued in place of any certificate or certificates previously issued by the
Corporation and alleged to have been lost, stolen or destroyed, upon the making of an
affidavit of that fact by the person claiming that the certificate of stock has been lost,
stolen or destroyed. When authorizing such issuance of a new certificate or certificates
or uncertificated shares, the Board of Directors may, in its discretion and as a condition
precedent to the issuance thereof, require the owner of the lost, stolen or destroyed
certificate or certificates, or such owner's legal representative, to indemnify the



Corporation in such manner as the Board of Directors shall require and to give the
Corporation a bond, in such form and amount as the Board of Directors may direct, as
indemnity against any claim that may be made against the Corporation with respect to
the certificate or certificates alleged to have been lost, stolen or destroyed.

SECTION 3. TRANSFER OF SHARES. Transfers of shares shall be made
upon the books of the Corporation (i) only by the holder of record thereof, or by a duly
authorized agent, transferee or legal representative and (ii) in the case of certificated
shares, upon the surrender to the Corporation of the certificate or certificates for such

shares.

SECTION 4. RECORD DATE. For the purpose of determining shareholders
entitled to notice of or to vote at any meeting of shareholders or any adjournment thereof,

or for the purpose of determining shareholders entitled to receive payment of any
dividend or allohnent of any rights, or for the purpose of any other action, the Board of

Directors may fix, in advance, a date as the record date for any such determination of
shareholders. Such date shall not be more than sixty (60) nor less than ten (10) days
before the date of such meeting, nor more than sixty (60) days prior to any other action.
When a determination of shareholders of record entitled to notice of or to vote at any
meeting of shareholders has been made as provided in this Section, such determination
shall apply to any adjournment thereof, unless the Board of Directors may fix a new
record date under this Section for the adjourned meeting.

SECTION 5. DIVIDENDS. Dividends upon the capital stock of the Corporation

may be declared by the Board of Directors at any regular or special meeting as provided

by law and the Certificate of Incorporation.

ARTICLE VII
AMENDMENTS

Except as otherwise provided herein, the Board of Directors shall have the power

to adopt, amend or repeal these Bylaws of the Corporation by the affirmative vote of a
majority of the directors present at any meeting. These Bylaws may be amended or

repealed by the affirmative vote of a majority of shares present in person or by proxy

and entitled to vote on the matter at any regular meeting of the shareholders or any

special meeting of the shareholders, in each case if notice of such proposed amendment

or repeal is contained in the notice of such meeting.

ARTICLE VIII
MISCELLANEOUS PROVISIONS

SECTION 1. SEAL. The corporate seal shall have the name of the Corporation

inscribed thereon and shall be in such form as may be approved from time to time by the

Board of Directors. Such seal may be used by causing it or a facsimile thereof to be

impressed or affixed or otherwise reproduced.



SECTION 2. FISCAL YEAR. The fiscal year of the Corporation shall be the
calendar year unless otherwise deternuned by resolution of the Board of Directors.

SECTION 3. ELECTRONIC TRANSMISSION. When used in these
Bylaws, the terms "written" and "in writing" shall include any "electronic
transmission," as defined in Section 232(c) of the General Corporation Law of
Delaware, including without limitation any telegram, cablegram, facsimile
transmission and communication by electronic mail.

SECTION 4. REGISTERED OFFICE. Except as otherwise determined by the
Board of Directors, the registered office shall be established and maintained at the office
of The Corporation Trust Company, in the City of Wilmington and County of New
Castle, and such company shall be the registered agent of the Corporation.
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Nt~minallon Wf Directors

It is the policy of the Corporate Goven~ance Committee to consider ca~ididates far di►•eetor recommended by
shareholders, members of the board ar►d manageme~lt. From time to time, the Ct~r~ora[e Uovernance Committee also
considers direcwrs reco~~imended by the independent search firm retained Uy the F3oard to help identify and evaluate
potential director nominees. The Corporate Governance Committee evatuaies aU candidates far director in the same
manner regardless of the source of the recommendation. Shareholder recommendations for candidates for director should
include the information required by Baxlcr's By[aws and be sen~ to the Corpnratc Governance Committee, c/o Corporate
Secretary, Baxter [ntemational Inc., One Beater Pazk~way, Deerlield, Illinois 6(#OI S.

Pursuant to Baxter's Corporate Governance Guidelines, nominees for director must:

• Possess fundamental qualities of i~~telligenc~, honesty, perceptiveness, g~od,judgment, maturity, high ethics and
standards, integrity, fairness acid responsibility.

• Nave a genuine interest in thz company and recognition that as a member of the E3oard, each director is
accountab3e to all sharehutders of the company, not to any particular interest group.

~-Iave a background that demonstrates an understanding of business and financial affairs and the comp{exities of
a large, multifaceted, global business, gaver~unental or educatiurial organization.

• Eie or Dave been in a senior position in a complex organization such as e corporation, university ur inaj~>r unit of
government or a large not-for-profit instinition.

• Have no conflict of interest or legal impediment that would interfere with the duty of loyalty owed to the
company and its shareholders.

• Have the ability and be wiilit~g to spend the lime reyuved to function effectively as a director.

• Be compatible and able to work well with other directors an~i executives in a team effort with a view to a lang-
term relationship with the company as a director.

• Have independent opinions and be willing to state them in a constructi~~e manner.

1'he Corporate Governance Guidelines also provide that directors are selected on the basis of talent and zxperience.
Diversity of background, including diversity of gender, nee, ethnic or ~eograpfiic origin, age and experieuee (including in
business; government and education ~s well as healthcare, science and technology) is a relevant factor in the selection
process, This factor is relevant as a diverse i~oard of Directors is likely to be a well-balanced Board witl~ varying
pers}~ectives and a breAdth of experience that will positively contribute to robust discussion at Board meetings. A
nominee's ability to meet the independence criteria established by the Ne~v York Stock Exchange is also a factor in the
nominee selection process. Once ~ candidate has been identified, the Corporate Governance Committee and the
independent search t`irm will engage in a process that includes a thorough investigation of the candidate, an examination of
his or her business Uackground and education, resefu-cli on the individual's accomplishments and qua#ifications, an in-
person interview and refere~~ce checking. If this process generates a positive indication, the lead director, the members of
the Committee and the Chairman of the hoard will meet separately with the candidate and thin confer with each other
regarding their respective impressions of the candidate. If the individuaS was positively received, tl~e Committee will then
rccommeud the uidividual to the ftilt Board I'or further meetings and evaluation and ultimately election. If the fill Board

agrees, the Chairman of the Board is then authorized to extend an offer to the individual candidate.


