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Dear Mr. Hoover:

This is in response to your letter dated December 11, 2014 concerning the
shareholder proposal submitted to DuPont by the International Brotherhood of DuPont
Workers. Copies of all of the correspondence on which this response is based will be
made available on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-
8.shtml. For your reference, a brief discussion of the Division’s informal procedures
regarding shareholder proposals is also available at the same website address.

Sincerely,

Matt S. McNair
Special Counsel

Enclosure
cc: Jim Flickinger

International Brotherhood of DuPont Workers
ibdw jim@comcast.net
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December 31, 2014

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  E.lL du Pont de Nemours and Company
Incoming letter dated December 11, 2014

The proposal relates to forming a committee.

There appears to be some basis for your view that DuPont may exclude the
proposal under rule 14a-8(f). We note that the proponent appears not to have responded
to DuPont’s request for documentary support indicating that the proponent has satisfied
the minimum ownership requirement for the one-year period required by rule 14a-8(b).
Accordingly, we will not recommend enforcement action to the Commission if DuPont
omits the proposal from its proxy materials in reliance on rules 14a-8(b) and 14a-8(f).

Sincerely,

Evan S. Jacobson
Special Counsel
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matter under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these
no-action letters do not and cannot adjudicate the merits of a company’s position with respect to
the proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



Erik T. Hoover

Corporate Secretary & Corporate Counsel
E. 1. du Pont de Nemours and Company
DuPont Legat

1007 Market Street, D058

Wilmington, DE 19898

Tel. (302) 774-0205

Fax (302) 774-4031

E-mail; Erik.T.Hoover@dupont.com

December 11, 2014

VIA E-MAIL (shareholderproposals@sec.gov)

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: E.I DUPONT DE NEMOURS AND COMPANY
PROXY STATEMENT - 2015 ANNUAL MEETING OF STOCKHOLDERS
OMISSION OF PROPOSAL BY THE INTERNATIONAL,
BROTHERHOOD OF DUPONT WORKERS

Ladies and Gentlemen:

I am writing on behalf of E. I. du Pont de Nemours and Company, a Delaware
corporation (“DuPont”), pursuant to Rule 14a-8(j) under the Securities Exchange Act of
1934, as amended (the “Act”), to respectfully request that the Staff of the Division of
Corporate Finance (the “Staff”) of the Securities and Exchange Commission (the
“Commission”) concur with DuPont’s view that, for the reasons stated below, the
shareholder proposal (the “Proposal”) submitted by The International Brotherhood of
DuPont Workers (the “Proponent”) may properly be omitted from DuPont’s proxy
materials to be distributed by DuPont in connection with its 2015 Annual Meeting of
Stockholders (the “Proxy”).

This request is being submitted via electronic mail in accordance with Staff Legal
Bulletin 14D (Nov. 7, 2008). Pursuant to Rule 14a-8(j), DuPont has: (i) sent a copy of
this letter to the Proponent as notice of DuPont’s intent to omit the Proposal from the
Proxy and (i) submitted this letter to the Commission not less than eighty (80) days
before the Company intends to file its definitive proxy statement. Rule 14a-8(k) provides
that proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the Staff. Accordingly, we ate taking
this opportunity to remind the Proponent that if the Proponent elects to submit additional
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correspondence to the Commission or the Staff with respect to the Proposal, a copy of
that correspondence should be furnished concurrently to the undersigned.

THE PROPOSAL
The Proposal states:

RESOLVED: That the stockholders of E.I. DuPont De Nemours & Company,
assembled in annual meeting and by proxy, hereby request that the Board of
Directors consider the following nonbinding proposal: That it create a committee,
with members drawn from the employee work force of DuPont, the union
leadership of DuPont, the management of DuPont, and any necessary independent
consultants, to report to the Board of Directors regarding:

(1) The impact to communities as a result of DuPont’s action in laying off mass
numbers of employees, selling its plants to other employers, and closing its
plants.

(2) Alternatives that can be developed to help mitigate the impact of such actions
in the future.

A copy of the Proposal is attached hereto as Exhibit A.
BASES FOR EXCLUSION

DuPont respectfully requests that the Staff concur with its view that the Company
may exclude the Proposal from the Proxy because the Proponent has not provided the
proof of ownership required to be eligible to submit such Proposal for inclusion in the
Proxy.

Background

On November 11, 2014 (with a postmarked date of November 4, 2014), DuPont
received the Proposal by letter dated November 3, 2014, The letter did not include-
evidence of ownership and stated “[e]vidence of such ownership will be provided if
requested.”

On November 18, 2014, within fourteen (14) days of receiving the Proposal,
DuPont sent an e-mail and letter to the Proponent (the “Deficiency Notice”) notifying the
Proponent that it had failed to include with the Proposal the required proof of beneficial
ownership of DuPont Common Stock and that the shareholder Proposal exceeded 500
words, as required under Rules 14a-8(b) and (f)(1). The Deficiency Notice (attached
hereto as Exhibit B) requested that: (i) the Proponent provide evidence of the required
ownership in DuPont Common Stock; and (ji) that the Proposal not exceed 500 words.
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The Deficiency Notice also indicated that the Proponent’s response was required
within fourteen (14) calendar days from the date the Proponent received the Deficiency
Notice. Enclosed with the Deficiency Notice and specifically brought to the attention of
the Proponent was a copy of Rule 14a-8 and Staff Legal Bulletins 14F and 14G.

As of December 11, 2014, the Proponent has not responded to our Deficiency
Notice (the Proponent was required to respond by December 2, 2014, which is fourteen
(14) calendar days from the date of our Deficiency Notice).

The Proposal is Excludable Under Rules 14a-8(b) and 14a-8(f)(1)

DuPont respectfully requests the Staff concur with its view that DuPont may
exclude the Proposal from the Proxy because the Proponent has not provided the proof of
ownership required to be eligible to submit such Proposal for inclusion in the Proxy. The
Proponent failed to provide proof of ownership demonstrating that the Proponent held the
requisite shares for at least one year.

Rule 14a-8(b) provides that “[i]n order to be eligible to submit a proposal, you
must have continuously held at least $2,000 in market value, or 1%, of the company's
securities entitled to be voted on the proposal at the meeting for at least one year by the
date you submit the proposal. You must continue to hold those securities through the date
of the meeting.”

There are several ways to establish requisite ownership under Rule 14a-8(b) (see
Stalf Legal Bulletin 14 (July 13,2001) (“SLB 147)). If the Proponent is a registered
shareholder, the Company can verify the shareholder's eligibility independently (see Rule
14a-8(b)(2) and SLB 14). DuPont reviewed its records and determined that the Proponent
was not a registered shareholder. If the shareholder is not a registered shareholder, the
shareholder has the burden of proving its eligibility, which must be accomplished in one
of two ways:

. A shareholder can submit a written statement from the record holder of the
securities verifying that the shareholder has owned the securities
continuously for one year as of the time the shareholder submits the
proposal; or

. A shareholder who has filed a Schedule 13D, Schedule 13G, Form 4 or
Form 5 reflecting ownership of the securities as of or before the date on
which the one-year eligibility period begins may submit copies of these
forms and any subsequent amendments reporting a change in ownership
level, along with a written statement that the shareholder has owned the
required number of securities continuously for one year as of the time the
sharcholder submits the proposal (see Rule 14a-8(b)(2) and SLB 14). (the




o

Office of the Chief Counsel
December 11,2014

Page 4

Proponent has never filed a Schedule 13D, Schedule 13G, Form 4 or Form
5).

The Proponent has failed to deliver evidence that the Proponent has owned shares
of DuPont stock continuously for one year as of the time the Proponent submitted the
Proposal.

For the foregoing reasons, DuPont respectfully requests the Staff concur with its
view that DuPont may exclude the Proposal from the Proxy because the Proponent has
not provided the proof of ownership required to be eligible to submit such Proposal for
inclusion in the Proxy.

If you have any questions or require additional information, please contact me at
(302) 774-0205 or my colleague, Robert Hahm, at (302) 774-0464.

Very Truly Yours,

Erik T. Hoover

Corporate Secretary

cc: Jim Flickinger, President
International Brotherhood of
DuPont Workers

***FISMA & OMB Memorandum M-07-16***

Ibdw jim@comcast.net
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STOCKHOLDER PROPOSAL ON MASS LAYQFFS,
PLANT CLOSURES AND OUTRIGHT PLANT SALES

The International Brotherhood of DuPont Workers, P.O. Box 10, Waynesboro, VA,
22980, owner of 60 shares of DuPont Common Stock, has given notice that it will introduce the
following resolution and statement in sgport thereof. :

Resolved: That the stockholders of E.I. DuPont De Nemours & Company, assembled in
annual meeting and by proxy, hereby request that the Board of Directors consider the following
nonbinding proposal: That it create a committee, with members drawn from the employee work
force of DuPont, the union leadership of DuPont, the management of DuPont, and any necessary
independent consultants, to report to the Board of Directors regarding:

(1) The impact to communities as a result of DuPont’s action in laying off mass numbers of
employees, selling its plants to other employers, and closing its plants.

(2) Alternatives that can be developed to help mitigate the impact of such actions in the future.
Stockholders’ Statemeiit

In just the last 3 years, DuPont has closed, sold or sharply reduced the size of a great
number of its plants across the United States.

These actions include — but are in no way limited to - the recent sale of its factory in
Louisville, Kentucky and its factory in Nashville, Tennessee. Just over a year ago, over 200
employees from the Richmond, Virginia plant were laid off, replaced with low wage contract
employees.

Many thousands of other workers have been or will be impact%d by the spin off of the
performance chemicals unit, resulting in many layoffs, plant sales or outright closures of plants.

Employees who lose their jobs as a result of these actions typically have upward of 30
years of service with with DuPont. The amount of their pension is drastically reduced with the
termination of their employment from DuPont, even if they are hired by the company that
purchases the factory.

Also, as a result of recently enacted éhanges by DuPont, the cost of retirce health
insurance has skyrocketed, and is far more than it is for employees.

As far as 2§ecuring other employment, that is next to impossible for someone over 50
years of age who has worked in a factory all his life.

This combination of job loss, pension reduction and health insurance cost increase can be
devastating not just to the former employee, but to the community in which he resides, shqps in
and pays taxes.

There are other, equally substantial costs for the community in which the plants are
located. Where DuPont has closed its plants, there often are environmental issues that make it
difficult for the site to be put to any real productive use. The buildings simply remain (with the




DuPont logo removed, of course), undergoing gradual deterioration. Think about it — would you
like to live or run a business near a vacated DuPont factory? Would anyone?

For this reason, it is important that attention be paid to the impact of these actions on the
communities in which the plants are located and how best to mitigate their impact. This is -
particularly true given the close relationship between DuPont and the communities where it has
been operating for upward of 50 or more years.

If you AGREE, please mark your proxy FOR this resolution.
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n pUNT Deborah L. Daisloy
nFy Govemance Assoclate & Assistant Secretary

DuPont Legal

1007 Market Strest, DI058--4
DuPont Legal Wilmington, DE 19808

Telophone: 302-774-7736

Facsimile: 302-774-4031

November 18, 2014

Jim Flickinger, President
International Brotherhood of DuPont Workers

**FISMA & OMB Memorandum M-07-16***

Dear Mr, Flickinger:

This is to confitm that, on November 11, 2014, DuPont received your letter postmarked
. November 4, 2014, requesting that the Company include in the proxy materials for its 2015
Annual Meeting a proposal relating to DuPont employees and assets,

Under Rule 14(a)-8(b) of the Securities Exchange Act of 1934 (“Act™), to be eligible to
submit a shareholder proposal, the proponent must have continuously held at least $2,000 in
market value, ot 1%, of the company’s securities entitled to be voted on the proposal at the
shareholder meeting for at least one year as of the date the proposal is submitted, The proponent
must also continue to hold the required amount of securities through the date of the meeting,

Our records indicate that IBDW is not a registered shareholder. As such, it must prove its
eligibility by submitting either:

o awritten statement from the "record"” holder of its securities (usually a broker
or bank) verifying that, at the time the Proponent submitted the proposal,
November 4, 2014, it continuously held the securities for at least one year; or

o acopy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4, Form 5, or
amendments to those documents or updated forms, reflecting its ownership of
shares as of or before the date on which the one-year eligibility period begins
and its written statement that it continnously held the required mumber of
shares for the one-year period as of the date of the statement,

E. L du Pont de Nemours and Company




As provided in Staff Legal Bulletin 14F, if the broker ot bank through which the
Proponent holds its shares is not a participant in the Depository Trust Company (“DTC
perticipant”), it will need to obtain proof of ownership fiom the DTC participant through which
the securities are held. The Proponent should be able to find out who this DTC participant is by
asking its broker or bank. If the DTC participant knows the Proponent’s broker ot bank’s
holdings, but does not know the Proponent’s holdings, the Proponent could satisfy Rule 14a-8(b)
by obtaining and submitting two proof of ownership statements verifying that, at the time the
proposal was submitted, the required amount of securities were continuously held for at least one
year —one from its broker or bank confirming its ownership, and the other fiom the DTC
participant confirming its broker or bank’s ownership.

Additionally, under Rule 14(a)-8(d) of the Act, shareholder proposals may not exceed
500 words. Your submitted proposal does not comply.

For your convenience, 3 copy of Rule 14(a)-8 of the Act and Staff Legal Bulletin 14F are
enclosed. You must transmit to us your tesponse to this notice of defect within 14 calendar days

of receiving it.

pectfully,
i

Enclosutres

ce: Erik T. Hoover, Corporate Secretary

E. 1. du Pont de Nemours sand Company




Rulo. 14a-8 Regnlationy 144, 140, and 14N (Proxy Rules) 5728

Rule 1da-8. Sharcholder Proposale* -
“This scotlon addregsos when & company miust jnclude a shareholder’s proposal In Jts proxy
stateraont and identify the proposal in its form of proxy when the company holds an auuual or
special mesting of sharcholders, Ta swonmary, in ordar to have your shareholder proposal inoluded
ot 1 company’s proxy oard, and included afong with any supporting slatement In ils proXy state-
ment, yon must be ellgible and folfow ceflain procedures. Under a few specific dvoumsiances, the
oompany s permitted to exclide your proposal, but only after submiiting ifs reasons fo the
Commission. We structurad this section in a guestion-and-answer format so hat it is easier to
understand, The references fo “you” am lo a sharcholder secking to submit the proposal.

{a) Question 11 YWhat Is a proposal?

A shassholder proposal s yonr recammendatjon ox requirement that the company and/or its board
of directors take sctlon, which you intend to present ata mesting of the company’s shareholders. Your
proposel should state as deady §s possible the courso of action that you baliovs the company shonld
foilow, If yonr proposal is placed on flis compady’s proxy card, the coinprny must also provide fn the
form of proxy neans for sharsholdass to speclfy by boxes a cholce hetwaen approval or disrpproval, or
abstentlon, Unless ofheswise indlonted, the yvord “proposal” as used in this section refors both to your
proposal, and o your conesponding statement in suppart of your proposal Gf auy). .

{6) Questlon 2t Who is eligible fo subnit a proposal, and how do I demonstrate to the
company that T am eligible¥ .

(1) In order to be efigible to submit a praposal, you must have contimously held at least
$2,000 In mntket value, or 1%, of the company’s secuuities entltled to be voted on the proposal at
the meetlng for at least one year by the date you submit ibe praposal, You must continue to hold
thoss seouritles through the date of tho meeting.

{2) JF you are Iho registered holder of your scouritios, which means that your name appears in
the company's fécords as a shaceholder, the company can vexify youc aligibility on its ows,
rlthough you will stifl have to provide the company with a wiltien statemen( ihat you intend to
confinue to hdld tho scovrdties throngh the dato of the mesting of shareholders. Howover, if like
muny shareholders you are not a reglstered holder, the company ikely does not know that you are &
sharsholder, o hov many shares you own, In this case, at the time yon submit your proposal, you
must provs yon aligibllity to the company in one of two ways:

¢) The fixst way Is to spbmit to the company a written statement from the “record” bolder of
your securities (usually & broker or bank) verifying that, of the fime you sabmltted your progossl,
your confinuously held the secnrities For at lenst ons year, You must also Inalnde yone own wiltten
statement that you infend o continue io.hold the securitles through the date of the meeting of
shareholders; or . -

(i) The second way to prove ownership appiles only if you bave fled a Scheduls 13D,
Schedule 133, Form 8, Foon 4 and/or Form 5, or amendments o thoso documents or updated
forms, roflecting your ownership of the sharvs as of or befare the date on which the one-yenr

Hffectlvo September 20, 2011, Rule 14a-8 was amended by xovising ‘pagoph ()(5) ne pot of the
nmendrients facilitating shaveholder dfreclor nominations, Ses SEC Release Nos, 33.9259; 34-65343; IC-°
29788; Sepiember 15, 2011, Sco also SEC Relerso Nos, 33°9196; 34-62764; 1029384 (Ang, 25, 2010); SEC
Redease Nos. 33:9149; 34-63031; 1C-29456 (Ool, 4, 2010); SEC Relenin Nos-33.9151; 34.63109; 1C.29462

(Ocl, 14, 2010),

Rffective szil 4, 2011, Ruolo 14a-8 was amended by addlug Note fo Paragraph (1){10) ns paxt of mie
amondments implomenting tho provistons of the DoddFrank Aok xelating to shareholder approval of exeoutive
compeneation and golden parachuls compensatlox amangemeats, See SHC Releaso Nos. 33-9178; 34-63768;
Jnnwacy 25, 201 Complicnce Date! April 4, 20X1, For other compliance dales related to this rlease, sco SHC

Relesso No, 33-9178,

BurLerm No. 261, 10-14-11)

-

-
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eligibility period bogins, 3f you havo #led ono of fhose dooyments with the SEC, yor may dem-

onstrate your eliglbillly by submltting to tho company:
(A) A copy of the sohedule and/or form, and any subsequeit amendments xeparting & chenge
in your ownorship level;

- (B) Your writfen statement that you contition
onc-year period ag of the date of the statoment; and

(Q) Your witten staletacnt that you intend to continte ovmership of fhe shares through the
dale of the company’s amstual of special mesting: . - A

© Quegﬁén 33 How many proposals may 1 submit? ) .

) _Bach shareliolder may submit no more than one proposal to a compehy for a partioular
sharcholders’ meoting, X .

{d) Quastiofi 4 Hov long ean my proposal be? *

'I'he:pn_)posnl,' inc}udlng any acfampanying mt?por&ng stafement, may not excezd 560 woxds,

'(9) Question 51 What Is the deailling for submitilng a proposal?

(1) I you are submitting your propasal for the compemy's anmsl Westing, you: can #n most
vases find the deadline In Jast year’s proxy statoment, However, if the company:did not hold an
annual suveting Jast yenr, or has changed the dato of lis meeting for this your mors than 30 days
from last year's meoting, you can usually find the deadliue in ono of the company's quartedly
Tejoits on Foon 10-Q (§249.308n of this'chapter), or in sharsholder reports af iveatmant cosa-
pandes under § 270.306-1 of this cliapter of the Tavestmient Compakty Act of 2940, In order to avoid
cohtrgveray, shareholders should subimit their proposels by reans, ineluding electronio means, that
pormit thom to prove the dato of delivery, n .

(2) The dendlinb is enloviated in fhe followlng snanneit i the propdeat Is submltted For a
rogularly schéduled amual meeting. The proposal dhuet be reelved at the compduy's prlncipsl
exeontivo offices nof less than 120 éalerdardays befors the'dats of the company's proxy statement
2efensed to shacsholdets in connection with the previens year's anttug] meeting, However, 1f the
company did yot hold an anmunl meoting fho previous year, or I the dale of thit year's anwual
secting has boon changed by more than 30 days Frant the dafe of the previous Yonr’s meeting, then
the deadline i3-n yoazonsble tins beforelths company beins to print and send s proxy matexlals,

(3) I you are submilting your proposal £ a meotlng of sharcholdors other thun 4 regularly
scheduled sanual meeting, the deadilne is axeasonable thno befare the campaiy bogins to print and
send {18 proxy matexials, : ) .

" (D Question 6 What £ 1 fafl fo fullow one af fhe eligibility ox proceduval requivaments
oxpinined in answors to Questions 1 through 4 of this Ruls 14a-87

(£) The company may excludo your proposal, but only after it bas nofified you of the problem,
and you have falled adequately to correat it. Within 14 cslendat days of recelving your proposal, the
company mast rotify you In writing of any procedural or eligibility deflelencles, as well as of the
time frante for your zesponse. Your response must be postmarked, or trargmilted electroniogily, no
later than 14 days from the dalo yon xecalved the compatty’s nofification. A company need nof
provide you such notles of & daflolencyf the deficlency canliot bo romedied, such as if you fail fo
submit & proposal by fhe company’s propeily dotemilned dondlino, I the company Intends to
exclude the proposal, it vill fater flave to make 4 submnisslon iidex Rufe 14p-8 and provide you with

A copy under Question 10 below, Rule 142-84).

(2) X you fall I your promise to fiold the requited nomber of securlies thraugh the dats of the
meeting of sharsholders, then the ¢ Will be péemltted to exolndd all of yoir plopossls from
s proxy materals for any meeting hold in the foliowlng twor calendar yoars,

sly held the required number of shares for the

> .
.

@BuLrerm No, 261, 10.44-11)
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{8) Quesilon 7: Who hng the buden of persunding the Commlssion ov Hs staff that my
proposal can be axcluded? -

Except a3 ofherwlse noted, the burden is on the comp
oxclude a proposal.

(b) Questlon 8: Must I appear pavsonally af the shareholdors’ meeding to present the
proposal? .

(1) Bither you, or yout representative who Is qualified under stale taw to present the proposal
on your behalf, must attend tho meatfng to pesent the proposal, Whether you attend the mesting
yoticself or send a quallfied reprosentative to the meoﬁu‘g in your place, you should make sure that
you, or your represpniatlys, follow the proper state Inw proceduires for atterding the meeting and/or
presenting your proposal, .

(2) Xt the company holds its shareholder meeting In whole or in part via eletronic medla, and
1he coppany penmils you or your representative to prosent your proposal via such media, then you
may appenr throngh electronic media rathex than traveling o the mecting to appeat in person,

(3) It you or your qualified regresentative fail to upﬁq@r and prosent the proposal, ‘without good
canse, the compnny will be permitted to oxclude alt of your proposils fror ks proxy materials for
any mestings held in the followlng two ealendar yesrs,

(® Question 93 XXX have romplied with the procedural reguirements,
may a company rely to exclude my propoesal?

(1) Improper Under State-Law; X tho proposal.s not a proper subjest for action by share-
holdexs under the Inws of the jurdsdiciion of the company’s organization;

Note o Paragraph (i)(1): Depending on the subject matier, sonis proposals are not considered
proper tieder state Jawit they would be binding on the company $€approved by sharebalders, In oor
expericncs, mast proposals that are cast as recommendaiions or requests that the board of direstors
take gpod actlon sro proper nndex state Jaw. Accordingly, we will assums that n proposal
drafted as a zecorimendation or suggestion is propexunless the compnny demonstrates otharwise,

(2) Violation of Law: If the proposal would, If mplarientod, cause the company to Violate any
state, Teddel, or forelgn Inw lo which it is subject; . )

Note to Paragraph (1}(2): Wo will not apply iliis basiz for exalusion to pounit exclusion of

A proposal on grovads that it would viclate forelgn Jasw if compliance with the forolgn Jaw
would result In'a violntion of any state- or fedexal law, :

" (3) Volaflon of Proxy Rules: Xf the proposal o supporiing statament Is contrary fo any of the
Commisslon’s proxy rules, including Rule 14a-9, which prohibits matorally false or mislending
tatemants In proxy soliolfing matedals; - N

4 Porsonal Grierance; Spealal Iilerest; ¥ the proposal relates {o tho redress of n parsonal

claim or prievencs against tho company or any ofher pegson, or i 1t is designed to result in 4 benefit
+To you, or fo further & personal intorest, Witich is 50t shared by the dther sharefiolders et Jarge;

(5) Relevanse; If the proposal relates to opexations which account for less than 5 percent of the
company’s fotal assels at the end of its most recent fizoal yeny, and for lsas than S5 porcent of its net
earnliigs aud gross sales for #te most recent fiscal yesr, and Iy not ofherwiso signifieantly related to

the company’s businsss}

(6) Absancs af Power/Anshority: It the company waould lack the power or uthorlty to fm-
plemeni the proposal; ,

(7) Mynagenent Firioons: Xf the proposal deals with & maiter rolating to the company’s
oxdinary business oparations; ,

any 1o demonsirato that It is entitled to

1

on what ether bases

(Burrezi No. 261, 10414-10)
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*(8) Director Elgoflous: If tho proposal:

(D) Would disqualify & nomince whe is standing for election;

(i) Would rentavs & direotur from office bofors his or hier feem explred;

(1t} Qusstlons the competence, business fudgment, or character of one or more nominees or
dixectors; 3 - . .

(Iv) Seeks to fnclude a speoifio individunl In the cemnpany’s proxy matertals Por election to the
board of directoss; or

{v) Olhenwise could affest the outcome of the upcoming elegtion of direclors,

(5) Conflilels with Company's Froposal; If the proposal directly <onfliols with one of the
gompany’s own proposals o be submilted {0 dhatcholders af the same meeting;

Note 1o Paragraph (J(9): A company’s submisston to the Commission under s Rule
142-8 should speclfy the points of conflict with the company’s proposal.

(10) Substantially Tmplemented: If the company has already substantially implemented the

propossl;

“XNote to Papagraph (1(10): A compeny may exclude & shareliolder proposal that wonld
provide an advisory vote or seek futote advisory voles lo approve the compensation of
executlves ax disolosed pursuant to liewn 402 of Rogulation S-K (§ 229,402 of this ohapter) ox
any successor fo Item 402 (n "say-on-gay vote”) or thit relstes to the freqasnoy of say-on-pry
votos, provided that in the most recent sharsholder voto xequired by § 240,140-21(b) of thig
chapter ¢ stagle year {e., one, two, or three years) recelved approval of a mgjoriy of voles
cast on the matter and the company has adopted a polloy on the frequenoy of say-on-pay votes
that Is consistent with the cholce of the majority of votes cast in the most recent sharaholder
vote sequived by § 240.14a-21(b) of this chapter. .

(11} Duplientiom If the proposal substantially duplicates another proposal previously sub-
mited to e company by another proponent that will be included in the company®s proxy materinls
for the sams meeting;

(12) Resubmissions: If the proposal deals with substautfally the same sgubject matter us
another proposal or proposals that has or have been proviously included in the company’s proxy
melecials within the preceding § calendar years, s company may excluds It from Its proxy
malerlals for any meetlng hald veithin 3 oalondar yenrs of the Iast time it was inciuded if the
proposal received: .

(@) Less than 3% of the vote if proposed once within the preceding 5 ealendsr yoars;

(iij Less than 6% of the vots on its lust subrission to sharchaldess if proposed twice proviously
within the preeeding S calendar yoats; or :

*Bffeotive Septombor 20, 2011, Rulo 14a-8 was amended by sevising pavagraph (IN8) as part of the
amendmenis favilltating shareholder direatar , Se¢ SEC Releass Nos, 33-9259; 34-65348; 1C-
29788; Septerbar 15, 2011, Seo alto SEC Reloass Nos, 33-0136; 34-62764; 1C-29384 (Aug, 25, 2010); SEC
?dun N’%si 03)‘3-9149; 34-63031; JC2436 (Oot, 4, 2040); SRC Reloaso Nos. 33-91513 34.63109; YC-29462
oﬂ\ (] 2 *

+Rffectlve Apnl 4, 2011, Rule a8 was smended by adding Note to Paragraph (1){20) as gact of rle
amondments Implamenting the provisions of the'Dedd-Frank Ac} volating to shurcholder approval of executlve
sompensptlon and golden parachute componsation arcangements, Ses SHC Release Nos, 33-9178s 34-63768;
Snuvary 25, 2011, Compllance Bate: April 4, 2011, For othse complimmeo dates related to tids releass, see SBC

Roleaso No, 339178, .

@Burcerw No. 261, 10-14-11)
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(1) Loss than 10% of the vote on $ix Jast sybrlsston to shareholders if proposed thres times or
mote previovaly Within the preceding 5 calendar years; and
a (13) Specific Amotnt of Dividends: It the proposal xelates to-specific amonnts of ¢ash or stoek
vidends,
() Question 10; Whaf pracedures myst the conipany folloyy JE § Intonds to excinde my
proposal? L. .-
(1) Xf the company Infends to exclude a praposal from iis proxy mafertals, it roust file ifs reasons
swith the Commission no iater than 80 calendar days before it Sles iis definlitve proxy statement and
form of proxy with the Commission, The company must simultaneonsly provide you with a copy of Ha

submission, The Commisslon staff may permit the company to melks 1ts submission Iater than 20 days
before the company flles His definitive proxy statoment and £ of proxy, 1€ the campany demousiratos

good cause for missing the deadline. .
(2) The company must file slx papcr coples of the followlng;:

(D The proposal;

(i) An sxplanation of why- tho company beffeves thet il may oxclude the proposal, which
should, if possibls, xefer to the mos! recent applicable authogty, such as prlor Dlvision lstters issued
under the rule; and .

Q) A supporting oplnion of counsel when suck xensons ars based on mattess of siate or
forsign Jaw, .

&) Question 11: May I submif my own sintontent fo the Coammission responding to the
conpany’s argmmenis?

Yes, you may submit a xesponse, but it s not required. You should try to submil any response

to us, with a copy (o the compeny, a5 soon as possible after the company mekes lts submission, This
way, the Commission staff"1ill heve time to eonsider fully yonr submissfon bafore it fssues its

gsgponso. You should submit six papec copies of your sesponse.

(8} Question 12: 1€ tho company incudes niy shareholder proposal in ifs proxy materials,
vetest Informntion about me must 1€ lnclude slong wifh the proposal Mself?

) The sompany’s proxy stitement st Ingluds your name and address, as woll as tho
number of the company's votlng scoudtles (hat you bold, However, Instead of providing that
Informstion, the company may nstead Mnclndo u statement that it will provids the infopnation to
shaccholders promptly ypon reccliving an ozl or waltien request.

(2) The company is nof responsible for the contents of your proposal or supporting statement,

(%) Questlon 131 What ean X do I£ fhe company inelndes i fis proxy stafement veasons
why i belioves shaveliolders shonld not vofe In favor of my proposal, and I disagree with some
of Is statements? . .

(1) Ths company may eleot 1o inolude Inlis praxy statemant reasons why it bellevea siarsholdars
ghould vote sgainst your proposal The company 15 allowed to make argumenls xeflecting its own poing
of vlew, just as you may express your own point of view {1 yonr proposal’s supporting slatement,

(%) However, if you believethat the company’s npposition 1o yous proposal coutains fnatertally
Talso or mistending alatesnents that may vlolrte our anti-frand xule, Rule 14a-9, you shovld promptly
sond to {he Commission staff and the campany & letfer explaining the reasons for your viaw, along
with s eopy of the company’s slatenents opposing your proposals To ihe extont possible, your letter
should inoludoe apsoific factual information demonsteatlng (e Inaceumey of the company’s cleims,
Time permitting, you may wish to try to work ot yobr differances with the compmy by yourself

before contacting the Commission sfaff,

(BurLrem No. 261, 10.34-11)
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{3) We requite the ecompany to send you a copy of iis statements opposing your proposal
before it sends lis proxy materlls, so that you may bring,to our attention any materially false or
misleading statoments, under the following timeframes:

@) If our no-action response sequires tht you make revisions to your proposal or suppotting
statemen! as 4 condition to requiring fhe company (o inelude it n ifs proxy materfals, thon fhe
compauy mvst provids yon with a copy of Its opposition statgments no Iater than 3 calendar days
after the company recelves a copy of your revised proposal; or

(1) Tn a1l other cases, the cotmpany must provide you yeith 5 copy of s opposition slatoments
10 Jator thaa 30 calendar days before it ffles definitive coples of its proxy statement and form of

proxy under Rule 14a-6.

Rule 14n-9, Frnise or Misleading Statoments.®

(%) No solicliatlon subject to this regulntion shail be made by means of any proxy statement,
form of proxy, uotice of mecting or other commmnication, wrliten or oral, containing any statemont
which, at the limo and in the Hght of the clrommstances under which it is mads, is false or
misleading with rospeot to any matedl fact; or which onilts to state any material fuot necessacy in
ander to make the statements thereln ot false ormisieading or necessay fo correot any sinfement in
any eatller communication with wospect to the solichiation of a proxy for the same meeting or
subject matter which has beoome false or misleading,

(b) The faot that & proxy statement, form of proxy or other soficiiing material has been filed
with or sxamined by the Commiasion shall not be deemed a finding by the Corunission that such
matexlat {s acourate or complelo ornot false or misleading, or thaf the Commission hns passed npon
the mesis of ar approved any statemmont contatied therein ot any matter to bs acted upon by security

“holders, No representation contrazy lo the forogoing shafl be made,

*3(c) No siomince, nominating sbarcholdor or nominating shaceholder gronp, or aby member
thereof, shall causs to bo included In areglstant's proxy matodals, elther pussuant fo He Federal proxy
sules, an applicabls state ar forsign Iaw provision, ora regiskrant’s governing doounments as they relace
“Io Inclnding sharsholder nominess for director in a repisicant’s proxy mateclals, inotde n a noties on
Schedule 141 (§ 240.14n-101), or Inolude in any other related communpation, sy statement which, at
the time pud in tho Nght of the clrevinstances ander which ftis made, Is fulse of misleading with respect
to any malertal faot, or which omits fo state any material faot necessary in order o maka the stalements
thereln not fafse or misleading oc necessary tocarrect any atalemont In any eatfier communication with
fespoct to a soficitation for the aante meeting ox subject mafter which has become false or misleading,

Note.  The followlng are somo exumples of what, depending upon paritouler facts and
cieoumsiances, may be mistending within the meanlng of this section;

#34q, Prediotions as to specific faturo rmediot valnes,

*Eifective Sepienber 20, 2011, Rulo 1489 was amended by sdding paragraph (o) and redesignating Notes
(o) (b 0), and (3) s 6., b, c, aad 4, xespectively, 12 part of tho amondments facifitating shareholder drector
nominations. Sec SRC Releaso Nos, 33-9239; 34-65343; IC29788; Soptemaber 45, 2014, Sev slso SHC Refeaso
Nos, 33-9136; 34-62764; 1C-29384 (Aug, 25, 2010); SEC Raleass Nop, 33-9149; 34-63031; XO20456 (Oel, 4,
2010); SHC Relongo Nos, 33-9151; 34-63109; 1029462 (Oct, M, 2016),

**Hffeotive Seplember 20, 2011, Rulo 1989 was amonded by addbuy paragraph (0) a5 pad of fis ambud-
ménts faellitatlng sharsholder director nominptions, Ses SEC Relvoss Moy, 33-9259; 34.65343; 1C-2078%
Seplember 15, 2011, See plso SEC Releato Nos, 33-9136; 34-62764; Y0:29384 (Aug, 25, 2010) SHC Releaso
Nos, 33-9149; 34-63031; 1029456 (Oct, 4, 2010); STIC Releass Nos, 33-9151; 34-63109; 120462 (Oot, 14,

2010),

4R ftcotlva Jeptamber 20, 2041, Rule 148-9 wns amended by redssignating Noles (a), (), (), and (1) a
a, b, o, and d,, respeciively, a5 past of tho amendments facilliating sharchalinr divector ominations, Seo SEC
Releass Nos, 33-9259; 34-65343; KC29788; September 15, 2011, Sco 2lso SHC Relepse Nos, 33-9136; 34~
62764; 1C-29384 (Aug, 25, 2010): SEC Rolease Mo, 33-0149; 34-6303 1 120458 (Oct. 4, 2010); SBC Releaso

Nos, 33.915%; 34-63109; 1029462 (Ocl. 14, 2010),

(Burtzemy No, 261, 10-14-11)
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U.S. Securifies and Exchange. Commission

Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals
Staff Legal Bulletin No. 14F (CF)
Action: Pyblication of CF Staff Legal Bulletin

Date: October 18, 2011

Summary: This staff legal bulletin provides Information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of

1934.

Supplementary Information: The statements in this bulletin represent
the views of the Division of Carporation Finance (the “Division*}, This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the *Commission”). Further, the Commissfon has
neither approved nor disapproved its content.

Contacts: For further Information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500@ or by submitting a web-based
request form at https://tts.sec.gov/cgl-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guldance on Important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contalns information regarding:

Brokers and banks that constitute “record” holders under Rule 14a-8
(b)(2)(1) for purposes of verifying whether a beneficial owner Is
ellgible to submit a proposal under Rule 14a-8;

Common errors shareholders can avold when submitting proof of
ownership to companies;

o The submisslon of revised proposals;

Pracedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

The Division’s new process for transmitting Rule 14a-8 no-action
responses by email.

|4

You can find additional guldance regarding Rule 14a-8 in the following
bulietins that are available on the Commission’s website: SLB No. 14, SLB

bttp:/fwww.sec.gov/interps/legal/cfsIbl4f htm 11/18/2014
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No. 14A, SLB No. 14B, S1.B No. 14C, SLB No, 14D and SLB No. 14F.

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficlal owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be ellgible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 In market value, or 1%, of the company’s,
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company

with a written statement of intent to do so.t

The steps that a shareholder must take to verify his or her eligiblility to
submit a proposal depend on how the shareholder owns the securitles.

' . There are two types of security holders In the U.S.: registered owners and
beneficlal owners.2 Registered owners have a direct relationship with the
Issuer because their ownership of shares Is listed on the records maintained
by the issuer or Its transfer agent. If a shareholder is a reglistered owner,
the company can independently confirm that the shareholder’s holdings

satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of Investors in shares issued by U.S. companlies,
however, are beneficial owners, which means that they hold thelr securities
in book-entry form through a securities intermediary, such as a broker or a
bank. Beneficlal owners are sometimes referred to as “street name”
holders. Rule 14a-8(b)(2)(}) provides that a beneficial owner can provide
proof of ownership to support his or her eligibllity to submit a proposai by

" submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities

continuously for at least one year.3
2. The role of the Deposltory Trust Company

Most large U.S. brokers and banks deposlt their customers’ securities with,
and hold those securitles through, the Depository Trust Company (*DTC”"),
a registered clearing agency acting as a securities depository. Such brokers
and banks aré often referred to as “participants” in DTC.2 The names of
these DTC participants, however, do not appear as the registered owners of
the secutities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securitles deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants having a position in the company’s
securities and the number of securities held by each DTC participant on that

date.2
3. Brokers and banks that constitute “record” holders under Rule

14a-8(b){2){i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8

http:/fwrww.sec.goviinterps/legal/cfslb14f htm 11/18/2014
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In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that.
an introducing broker could be considered a “record” holder for purposes of -
Rule 14a-8(b)(2)(1). An Introducing broker Is a broker that engages In sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and securities.8 Instead, an Intreducing broker
engages another broker, known as a “dearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as Issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; Introducing brokers generally are not. As introducing brokers
generally are not DTC particlpants, and therefore typically do not appear on
DTC's securltles position listing, Haln Celestlal has required companies to
accept proof of .ownership letters from brokers in cases where, unlike the
positlons of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent’s records or against DTC's securities position listing,

In light of questions we have received following two recent court cases
relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered *record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positlons in a company’s securities, we will take the view going forward
‘that, for Rule 14a-8(b)(2)(1) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we wiil no longer follow Hain Celestfal.

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(1) wlll provide greater certalnty to
beneficlal owners and companies. We also note that this approach Is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule,® under which brokers and banks that are DTC
patticipants are considered o be the record holders of securitles on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companles have occaslonally expressed tha view that, because DTC’s
nominee, Cede & Co., appears on the shareholder list as the sale registered
owner of securlties deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securlties held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
Interpreted the rule to require a shareholder to obtain a proof of ownarship
letter from DTC or Cede & Co., and nothing In this guidance should be

construed as changing that view.

How can a shareholder determine whether his or her broker or bank is a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC's participant list, which is
currently available on the Internet at
http://www.dtce.com/~/media/Files/Downloads/client-

http:/fwew.sec.gov/interps/legal/cfslb14f htm 11/18/2014




v

Staff Legal Bulletin No. 14F (Shareholder Proposals)

http:/fwww.sec.govfinterps/legal/cfsibl4f htm

Page 4 of 9

center/DTC/alpha.ashx.

What if a shareholder’s broker or bank is not on DTC’s participant list?

The shareholder will need to obtaln proof of ownership from the DTC
participant through which the securities are heid. The shareholder
should be able to find out who this DTC participant: is by asking the

shareholder’s broker or bank.2

If the DTC participant knows the shareholder’s broker or bank’s
heldings, but does not know the sharehoider’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(1) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder’s broker or bank .
confirming the shareholder’s ownership, and the other from the DTC
participant confirming the broker or bank’s ownership. .

How will the staff process no-action requests that argue for exclusion on
the basls that the shareholder’s proof of ownership is not from a DTC

participant?

The staff wlil grant no-action rellef to a company on the basis that the
shareholder’s proof of ownership is not from a DTC participant only If
the company’s notice of defect describes the required proof of
ownership in a manner that Is consistent with the guidance contained in
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtaln the requisite proof of ownership after receiving the

notice of defect.v .

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avold these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 In market value, or
1%, of the company'’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the

proposal” (emphasis added).12 We note that many proof of ownership
letters do not satisfy this requirement because they do not verify the
shareholder’s beneficial ownership for the entire one-year period preceding
and including the date the proposal is submitted. In some cases, the jetter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
Is submitted. In other cases, the letter speaks as of a date arter the date
the proposal was submitted but covers a period of only one year, thus
falling to verlfy the shareholder’s beneficlal ownership over the required full
one-year perfod preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities.

11/18/2014
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This can occur when a broker or bank submits a letter that confirms the
shareholder’s beneficial ownhership only as of a specified date but omits any
reference to continuous ownership for a one-year period.

We recognize that the reguirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenlence for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) Is constrained by the terms of
the rule, we bellteve that shareholders can avold the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal

using the following format:

“As of [date the proposal Is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number
of securlties] shares of [company name] [class of securitles], ik

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder’s
securities are held if the shareholder’s broker or bank is not a DTC

participant.
D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting It to a
company. This section addresses questions we have recelved regarding
revisions to a proposal or suppotrting statement.

1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals. Must the company accept the revisions?

Yes, In this situation, we beljeve the revised proposal serves as a
replacement of the Initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder Is not in violation of the one-proposal limitation In Rule 14a-8
(c).22 If the company Intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, wa Indicated
that If a shareholder makes ravisions to a proposal before the company
submits Its no-action request, the company can choose whether to accept
the revisions. However, thls guidance has led some companies to belleve
that, in cases where shareholders attempt to make changes to an Inijtial
proposal, the company Is free to Ignore such revisions even If the revised
proposal Is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guldance on this Issue to make
clear that a company may not Ignore a revised proposal In this situation. 43

2. A shareholder submits a timely proposal. After the deadline for
recelving proposals, the shareholder submits a revised proposal.

Must the company accept the revisions?

No. If a shareholder submits revislons to a proposal after the deadline for
recelving proposals under Rule 14a-8(e), the company Is not required to

hitp:/fwww.sec.gov/interps/legal/cfsibl4f htm 11/18/2014
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accept the revisions. However, If the company does not accept the
revisions, It must treat the revised proposal as a second proposal and
submit a notlce stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal, If the company does not
accept the revisions and Intends to exclude the Initial proposal, it would
also need to submit its reasons for excluding the initial proposal,

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal Is
submitted. When the Commission has discussed revisions to proposals 4 it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
Includes providing a written statement that the shareholder Intends ko
continue to hold the securitles through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that If the shareholder “falls in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder's] proposals from its proxy materlals for any
meeting held in the following two calendar years.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additlonal proof of
ownership when a shareholder submits a revised proposal.i3

E. Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-actlon request In SLB Nos, 14 and 14C, SLB No. 14 notes that a
cofnpany should inciude with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by muitiple shareholders is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead Individual to act
on its behalf and the company Is able to demonstrate that the individual is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead Individual indicating that the lead indlividual
is withdrawing the proposal on behalf of all of the proponents.

Because there is no relief granted by the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Golng forward, we will process a withdrawal request
If the company provides & letter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent ldentifled In the company’s no-action request.8

F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action
responses, Including coples of the correspondence we have received in
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission's website shortly after issuance of our response.
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In order to accelerate dellvery of staff responses to companies and
proponents, and to reduce our copying and postage costs, golng forward,
we Intend to transmit our Rule 14a-8 no-action responses by email to
companles and proponents. We therefore encourage both companies and
proponents to include emall contact information in any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have ematl

contact information.

Glven the avallability of our responses and the related correspondence on
the Commission’s webslte and the requirement under Rule 14a-8 for
companles and proponents to copy each other on correspondence
submitted to the Commisslon, we believe it is unnecessary to transmit
copfes of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the '
correspondence we recelve from the parties. We will continue to post to the
Commission’s website copies of this correspondence at the same time that

we post our staff no-action response.

4 See Rule 14a-8(h).

2 For an explanation of the types of share ownership in the U.S., see
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] ("Proxy Mechanics Concept Release”), at Section IL.A.
The term “beneficlal owner” does not have a uniform meaning under the
federal securities laws. It has a different meahning in this bulletin as :
compared to “beneficlal owner” and “beneficial ownership” In Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin Is not
Intended to suggest that registered owners are not beneficlal owners for
purposes of those Exchange Act provistons, See Proposed Amendments to
Rule 14a-8 under the Securitles Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 (“The term *beneficlal owner’ when used in the context of the proxy
rules, and In light of the purposes of thosa rules, may be Interpreted to
have a broader meaning than it would for certain other purpose[s] under
the federal securltles laws, such as reporting pursuant to the Williams

Act.”).

3 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the requlred amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
fllings and providing the additional Information that Is described in Rule

14a-8(b)(2)(li).

4 DTC holds the depasited securities in “funglble bulk,” meaning that there
are no specifically Identifiable shares directly owned by the DTC
participants, Rather, each DTC participant holds a pro rata Interest or
posltion in the aggregate number of shares of a particular issuet held at
DTC. Correspondingly, each customer of a DTC participant — such asan
individual Investor - owns a pro rata interest in the shares in which the DTC
participant has a pro rata interest, See Proxy Mechanics Concept Release,

at Section 11.B.2.a.
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5 See Exchange Act Rule 17Ad-8.

& See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] (“*Net Capital Rule Release”), at Section I1.C.

Z See KBR Inc. v. Chevedden, Clvil Action No, H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (5.D. Tex. Apr. 4, 2011); Apache Corp. v.
Cheveddesn, 696 F. Supp. 2d 723 (S.D. Tex, 2010). In both cases, the court
concluded that a securities Intermedlary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermedlary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In addltion, If the shareholder’s broker ls an introducing broker, the
sharehoider’s account statements should include the clearing broker’s
identity and telephone number, See Net Capital Rule Release, at Section
IL.C.(iif). The clearing broker will generally be a DTC participant.

10 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s recelpt date of the proposal, absent the
use of electronic or other means of same-~day delivery.

AL This format Is acceptable for purposes of Rule 14a-8(b), but It Is not
mandatory or exclusive.

12 As such, it Is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon recelving a revised proposal.

A3 This posltion will apply to all proposals submitted after an initial proposal
but before the company’s deadline for receiving proposals, regardiess of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an Intent to submit a second,
additional proposal for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it Intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company’s deadline for
submission, we wiil no longer follow Layne Christensen Co, (Mar. 21, 2011)
and other prior staff no-actlon letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation If such
proposal Is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was

excludable under the rule.

14 seg, e.g., Adoptlon of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

13 Bacause the relevant date for proving ownership under Rule 14a-8(b) Is
the date the proposal is submitted, a proponent who does not adequately
prove ownership In connection with a proposal Is not permitted to submit
another proposal for the same meeting on a later date,
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18 Nothing in this staff position has any effect on the status of any
shareholder proposal that Is not withdrawn by the proponent or its
authorized representative.
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