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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549
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' >
Re:  Tidelands Bancshares, Inc. Public ' 2 —

Incoming letter dated December 23, 2014 Availability: ’ —{ 6’ / 5

Dear Mr. Hennig:

This is in response to your letter dated December 23, 2014 concerning the
shareholder proposals submitted to Tidelands Bancshares by Thomas J. Lykos, Jr.
Copies of all of the correspondence on which this response is based will be made

available on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml.

For your reference, a brief discussion of the Division’s informal procedures regarding
shareholder proposals is also available at the same website address.

Sincerely,

Matt S. McNair
Special Counsel

Enclosure

cc: Thomas J. Lykos, Jr.

**FISMA & OMB Memorandum M-07-16***



January 15, 2015

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Tidelands Bancshares, Inc.
Incoming letter dated December 23, 2014

The proposals relate to the board of directors, compensation and a special
committee.

We note that it is unclear whether the submission represents proposals made
under rule 14a-8 or proposals to be presented directly at the annual meeting, a matter we
do not address. To the extent the submission involves a rule 14a-8 issue, there appears to
be some basis for your view that Tidelands Bancshares may exclude the proposals under
rule 14a-8(e)(2) because Tidelands Bancshares received them after the deadline for
submitting proposals. Accordingly, we will not recommend enforcement action to the
Commission if Tidelands Bancshares omits the proposals from its proxy materials in
reliance on rule 14a-8(e)(2).

Sincerely,

Adam F. Turk
Attorney-Adviser



~ DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8), as with other matter under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these
no-action letters do not and cannot adjudicate the merits of a company’s position with respect to
the proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.
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December 23, 2014

VIA EMAIL TO shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporate Finance

Office of Chief Counsel

100 F. Street, NE

‘Washington, D.C. 20549

Re: Tidelands Bancshares, Inc. — Notice of Intent to Omit Shareholder
Proposal from Proxy Materials Pursuant to Rule 14a-8 and Request for
No-Action Ruling

Ladies and Gentlemen:

This letter is to inform you that our client, Tidelands Bancshares, Inc., a South
Carolina corporation (the “Company”), intends to omit from its proxy statement and
form of proxy for its 2015 Annual Meeting of Shareholders (collectively, the “2015
Proxy Materials™) a shareholder proposal (the “Proposal”) and statements in support
thereof received from Thomas J. Lykos, Jr. (the “Proponent”). As the Proposal was
not timely received by the Company, the Company believes the Proposal may be
excluded from the 2015 Proxy Materials in reliance on Rule 14a-8(¢) under the
Securities Exchange Act of 1934, as amended, and respectfully requests that the staff
(the “Staff”) of the Division of Corporation Finance of the U.S. Securities and
Exchange Commission (the “Commission™) take a no-action position with respect to
such exclusion. A copy of the Proposal and the supporting statement is attached
hereto as Exhibit A.

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended, the
letter is being (a) submitted to the Commission no later than eighty (80) calendar days
before the Company intends to file its definitive 2015 Proxy Materials with the
Commission; and (b) concurrently sent to the Proponent.

Pursuant to Staff Legai Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”), we are
submitting this letter and its attachments to the Staff via email at
shareholderproposals@sec.gov. Rule 14a-8(k) and SLB 14D provide that shareholder

T 803,253.8202
F 803.727.1442

E JHennig@nexsenpruet.com
Nexsen Pruet, LLC
Attorneys and Counselors at Law

NPCOL1:4099854.2-LT~(J_H) 043630-00005
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proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the Staff. Accordingly, we are
taking this opportunity to inform the Proponent that if he elects to submit additional
correspondence to the Commission or the Staff with respect to this Proposal, a copy
of that correspondence should be furnished concurrently to the undersigned on behalf
of the Company pursuant to Rule 14a-8(k) and SLB 14D.

L The Proposal

A copy of the Proposal and the supporting statement is attached hereto as Exhibit A.

II. Bases for Exclusion

The Company believes that the Proposal may be excluded from the 2015 Proxy
Materials pursuant to Rule 14a-8(e) and Rule 14a-8(f)(1) because the Proposal was
received at the Company’s principal executive offices after the deadline for
submitting shareholder proposals to the Company. Thus, the Proponent failed to
satisfy the applicable procedural eligibility requirements.’

III.  Analysis

The Company may exclude the submission from the Proponent under Rule 14a-
8(e)(2) and Rule 14a-8(f) because the Company did not receive it at its principal
executive offices before the deadline for submitting shareholder proposals. Under
Rule 14a-8(e)(2), a shareholder proposal submitted with respect to a company’s
regularly scheduled annual meeting must be received at the company’s “principal
executive offices not less than 120 calendar days before the date of the company’s

proxy statement released to shareholders in connection with the previous year’s
~ annual meeting.” Rule 14a-8(f) permits a company to exclude a shareholder proposal
that does not comply with the rule’s procedural requirements, including if a
proponent “fail{s] to submit a proposal by the company’s properly determined
deadline.”

Staff Legal Bulletin No. 14 (July 13, 2001) (“SLB 14”) explains that, to calculate a
shareholder proposal deadline, a company should:

o Start with the release date disclosed in the previous year’s proxy
statement;

! We also believe there are other bases for exclusion of the Proposal. We are addressing only these

procedural matters at this time because we do not believe the Proposal is eligible for consideration for
inclusion.
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¢ Increase the year by one; and
e Count back 120 calendar days.

The Company received the Proposal on December 11, 2014, yet as disclosed on page
17 of the Company’s proxy statement filed on April 9, 2014, the deadline for
submitting shareholder proposals was December 10, 2014:

Shareholder Proposals for Inclusion in Next Year’s Proxy Statement

If shareholders wish a proposal to be included in our proxy statement and
form of proxy relating to the 2015 annual meeting, they must deliver a
written copy of their proposal to our principal executive offices no later
than December 10, 2014. To ensure written prompt receipt by the
company, the proposal should be sent certified mail, return receipt
requested. Proposals must comply with our bylaws relating to shareholder
proposals in order to be included in our proxy materials.

The December 10, 2014 deadline was calculated in accordance with Rule 14a-8(¢)(2)
and SLB 14, as it is 120 days before the anniversary of the release date disclosed in
the Company’s 2014 proxy statement. The Company’s 2014 Proxy Statement was
first mailed to the shareholders on April 9, 2014. Rule 14a-8(e)(2) provides that the
120 calendar day advance receipt requirement does not apply if the current year’s
annual meeting has been changed by more than 30 days from the date of the prior
year’s meeting. Here, however, the Company’s 2014 Annual Meeting of
Shareholders was held on May 19, 2014, and the Company expects to hold its 2015
Annual Meeting of Shareholders on May 18, 2015. Accordingly, the 2015 Annual
Meeting of Shareholders will not be moved by more than 30 days from the
anniversary date of the 2014 Annual Meeting, and thus, the deadline for shareholder
proposals set forth in the Company’s 2014 proxy statement remains effective.

The Proposal was mailed in separate envelopes to both the Corporate Secretary and
the Chief Executive Officer of the Company. Each of these officers of the Company
received the Proposal on December 11, 2014, which is one day after the December
10, 2014 deadline set forth in the Company’s 2014 proxy statement. This
untimeliness is evidenced by the two United States Postal Service tracking reports,
which show that both envelopes delivering the Proposal were not delivered until
December 11, 2014. The tracking numbers from the USPS tracking reports match the
tracking numbers on the certified-mail envelopes used by the Proponent to send the
Proposal. In addition, the notation “Received 12/11/14” was inscribed (and initialed)
by the President and CEO of the Company on the first page of the Proponent’s
correspondence accompanying the Proposal; indicating that the Proposal was not
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received until December 11, 2014. Photocopies of the USPS tracking reports and the
Proponent’s envelopes are attached hereto as Exhibit B.

In no-action letters, the Staff has strictly construed the Rule 14a-8 deadline,
permitting companies to exclude from proxy materials those proposals received at
companies’ principal executive offices after the deadline, even if only by one day and
even if the deadline fell on a weekend or federal holiday. See, e.g, BioMarin
Pharmaceutical Inc. (March 14, 2014) (5 days late); General Electric Company (Jan.
24, 2013) (one day late); Johnson & Johnson (Jan. 13, 2010) (one day late); Tootsie
Roll Industries, Inc. (Jan. 14, 2008) (two days late); Smithfield Foods, Inc. (avail.
June 4, 2007) (one day late).

The submission from the Proponent is excludable even though, as indicated by the
USPS Tracking reports that are included in Exhibit B, it was mailed before the
deadline. To be timely, a proposal must be received at companies’ principal
executive offices before the deadline, not just mailed by that date. See, e.g., Equity
LifeStyle Properties (Feb. 10, 2012) (concurring with the exclusion of a proposal
when it was received after the submission deadline, even though it was mailed prior
to the deadline); City National Corp. (Jan. 17, 2008) (concurring with the exclusion
of a proposal when it was received one day after the submission deadline, even
though it was mailed one week earlier). Therefore, the mailing date of December 5,
2014 does not cause the submission from the Proponent to be timely. SLB 14 makes
clear that a proposal must be “received at the company’s principal executive offices
by [the deadline],” and it encourages shareholders to “submit his or her proposal well
in advance of the deadline and by means that allows the shareholder to demonstrate
the date the proposal was received at the company’s principal executive offices.”

The Company has not provided the Proponent with a deficiency notice described in
Rule 14a-8(f)(1) because such a notice is not required if a proposal’s defect cannot be
cured. As stated in Rule 14a-8(f)(1), “[a] company need not provide ... notice of a
deficiency if the deficiency cannot be remedied, such as if [the proponent] fail[s] to
submit a proposal by the company’s properly determined deadline.”

Iv. Conclusion

Based upon the foregoing analysis, we hereby respecffully request that the Staff
concur that it will take no action if the Company excludes the Proposal from its 2015
Proxy Materials pursuant to Rule 14a-8(e).
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We would be happy to provide you with any additional information and answer any
" questions that you may have regarding this matter. Correspondence regarding this
letter should be sent to JHENNIG@nexsenpruet.com. If we can be of any further
assistance, please do not hesitate to contact me at (803) 253-8202.

Sincerely yours,
Dbl M@Aé /7
Julian Hennig III
JH/jb
Enclosures

- ¢c:  Thomas J. Lykos, Jr. (via Certified Mail — Return Receipt Requested)

Thomas H. Lyles, President & CEO of Tidelands Bancshares, Inc. (via email)
John D. Dalton, VP, Corporate Controller of Tidelands Bancshares, Inc. (via
email)



EXHIBIT A

The Proposal
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" Delivered by Certified Mail
.+ /Return Receipt Requested. = © ~

L ;Corporate Secretary -
e -{: ;Tidelands_Bancshares, Inc

- isa shareholder enntled to vote” and the matcnal mterest"' 'f such sharehol
- relates dlrectly to the Proposmg Shareholdcr s owuershlp o ,00 shares 0
+ " Compan | L

;" ‘The Proposing - Sharcholde interest n-the' electmn of du'ectors at: g 2015 Annual- '
" Meeting through: their direct and/or beneﬁcxal ownerslnp of Company stock. .Ex ; ‘ '
e :herem, mcludmg the. dlsclosures in the. Attachmem, rione -of ‘the Shaxeh i
o ,;recelve any compensation’ from the Proposmg Shareholder orany’ ‘of their affil n.connection”
ijth ‘any of:'the proposals set forth by the - Proposmg Sharehoi 1 ny 'prox

' holder proposals -

o 'Matena]s”) provxded to the Company s shareholdem and placed on the agenda for adoptxon by
L _:the Company 5. shareholders at the 2015 Annual Meetmg

common stk inthe - -

'ommees. .:w1.11 L




L grants and any and all warrants to exercise these options on or bcfore September 30 2015
Cif they set to explre or be awarded on or beforc Septcmber 30, 2015 ' 2

A proposal to provnde for the creatlon of a specxal commxttee of the Board to L




. speclﬁod Am‘ ttus nouce The Proposmg Shareholder requests that the Shareholder Dnrector
- Nominees and the othcr Proposals be included in the Proxy sent to all of thc Company s
‘ Shareholders as matters to be addressed at the 201 5 Annual Meetmg O L

o ...dlrectol's or: any afﬁhate of the Company and/or the Bank other than that wl'uch has been
" :prewously dnsclosed to the Company s shareholders




s

_ The Proposmg Shareholder, thh the exceptmn of the’ purchased xts 500“
shares of common equxty in the last two years, g

‘ there are no other Company securmes held by a hssocnate

B o The Proposmg Shareholder represents that 1t owns no ownershlp mterest L
' manyparentorsubmdlaryoftheCompany. S S :




SRR L w1th all othcr the provisions of the. Compall)' SEBY‘]AWS a“d Amcles Of lncorporétxon relevant to”
L .,_A'the cons:deratlon and vote upon the Pf°P°SaI5 ’ '

o Atachment Lo







" PURPOSE OF THE PROPOSALS TOBE CONSIDERED

3 -'Z: A shareholder proposal::for the exercise: of certam optlons, defermd stock grants and warrants by'
' '-‘thelr holders ona date certam

"The Company 8 charter documents are amended to reduce the number of dlrectors
ot’ the corporatwn S0 that the number Qf directors shall _number not Iess than one, (1) or




'elected on an indmdual'bams andi, P
pmvnsxon ‘one year shall mean: thef' S

" durectorg; and oie msnde director. _The direct
for a term.of office of one year.; For: purposes
period between twn annual shareholder meetmgS.‘ ‘

- '?have the effect of dlsquahfymg the Shareholder Nommees to the extent that thxs 1s not prolubntedx |
o 'under the Company s charter documents and appllcable law The Shareholdcr Nommces would'_




PR SOLVED that the. Companys shareholders urge thev Board 0 dxrect thef:" Lt
.Compensanon Commlttee of the Board torvreduce the amount.ot' the aggregate annua

. Company and the Bank who hold opuons, deferred stock grants and warrants. that are set to ’
A .expn‘e orbe aWarded on or before September 30, 2015 (“Holders”) : .

-l'::“RESOLVED; :‘-thﬁé :fcoelgi‘_a‘ll"s"‘shareholders urge the Board of Directors ot' thea ER

e - consxsmng iof at least oné Independent Dxrector and one shareholder w1th the expenence to offer
strategic: optlons to salvage the Bank, The Proposing Shareholder is aware of several attempts to
5;prov1de altemauves to salvage the bank At some pomt the mterest of the management, Board '




. - appearto have resxstcd such altematxvcs 'Amimdependent ':ommxttee of the’Bo consxstmg. of‘ 4
L rknowledgeable shareholders wxll cemunly have thelr mterests more in. Tine thh the shareholders,f;_ R




EXHIBIT B

USPS Tracking Reports and Proponent’s Envelopes



