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Incoming letter date

Iéecember 12,2014
Dear Mr. Hasan:

This is in response to your letters dated December 12, 2014 and January 20, 2015
concerning the shareholder proposal submitted to AES by the New York City
Employees’ Retirement System, the New York City Fire Department Pension Fund, the
New York City Teachers’ Retirement System and the New York City Police Pension
Fund. We also have received letters on the proponents’ behalf dated January 14, 2015
and January 20, 2015. Copies of all of the correspondence on which this response is
based will be made available on our website at http://www.sec.gov/divisions/corpfin/cf-
noaction/14a-8.shtml. For your reference, a brief discussion of the Division’s informal
procedures regarding shareholder proposals is also available at the same website address.

Sincerely,

Matt S. McNair
~Special Counsel

Enclosure

- cc:  Richard S. Simon
The City of New York
Office of the Comptroller
rsimon@comptroller.nyc.gov



January 21, 2015

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  The AES Corporation
Incoming letter dated December 12, 2014

The proposal relates to director nominations.

We are unable to concur in your view that AES may exclude the proposal under
rules 14a-8(b) and 14a-8(f). Accordingly, we do not believe that AES may omit the
proposal from its proxy materials in reliance on rules 14a-8(b) and 14a-8(f).

Sincerely,

Luna Bloom
Attorney-Advisor



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matter under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these
no-action letters do not and cannot adjudicate the merits of a company’s position with respect to
the proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



THE CITY OF NEW YORK
OFFICE OF THE COMPTROLLER
1 CENTRE STREET, ROOM 602
NEW YORK,N.Y. 10007-2341

SCOTT M. STRINGER
COMPTROLLER
Richard S. Simon 1 o
Deputy General Counsel Imoniy
Telephone. 212—669‘-4568
BY EMAIL January 20, 2015

Securities and Exchange Commission
Division of Corporation Finance
Office of the Chief Counsel

100 F Street, N.E.
“Washington, D.C. 20549

Re: The AES Corporation;.
:Shareholder Proposal submitted by the New York City Retiremeént Systems:

To Whom It May Concern:

I write on behalf of the New York City Retirement Systems (the “Systems™), in:response to the
January 20, 2015 letter (the “Company Reply Letter”) from The AES Corporation (“AES” or the
"Company“) in further support of its. December 12, 2014 no-action request. The Company Reply
Letter does not in any way remedy the fatal defects of its original request, because:

 The proof of ownership letters from the Systems* custodian banks-always showed continuous
ownership for the: required period, with no gap:
* There was never any basis for AES to claim that notwithstanding those facially adequate.

letters, the Systems” multiple-outside investment managers might have sold all of their
collective holdings of over one million AES shares and repurchased them the next day; and

~ “The Company’s Deficiency Notices never gave any indication that notwithstanding the
Systems® facially adequate:ownership letters, the Company was asking for proof that the
Systems” holdings had not all been sold one day and bought back the next.

Accordingly, the Systems again respectfully submit that the Company's request for “no-action™
relief under Rules 14a-8(b) and (f) should be denied.

hard S. Simon
Cc: Zafar A. Hasan, Esq.

The AES Corporation

Elizabeth A. Ising, Esq.

Gibson, Dunn & Crutcher
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January 20, 2015
VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 °F Street, NE

Washington, DC 20549

Re:  The AES Corporation
Stockholder Proposal of the New York City Employees’ Retirement System, the New York
City Fire Department Pension Fund, the New York City Teachers’ Retirement System and
the New York City Police Pension Fund
Securities Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

On December 12, 2014, The AES Corporation (the “Company’) submitted a letter (the “No-
Action Request”) notifying the staff of the Division of Corporation Finance (the “Staff”) of the
Securities and Exchange Commission (the “Commission”) that the Company intends to omit
from its proxy statement and form of proxy for its 2015 Annual Meeting of Stockholders
(collectively, the “2015 Proxy Materials™) a stockholder proposal (the “Proposal™) and
statements in support thereof received from Michael Garland on behalf of the Comptroller of the
City of New York, Scott M. Stringer, as custodian and trustee of the New York City Employees”
Retirement System, the New York City Fire Department Pension Fund, the New York City
Teachers® Retirement System and the New York City Police Pension Fund (collectively, the
“Proponents”). The No-Action Letter indicated the Company’s belief that the Proposal could be
excluded from the 2015 Proxy Materials pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1) because
the Proponents failed to provide the requisite proof of continuous ownership in response to the
Company’s proper request for that information. As discussed in the No-Action Letter, the proof
of ownership provided by the Proponents reflects an interruption in continuous ownership
between October 31, 2013 and November 1, 2013 (the “2013 Ownership Gap”), which the
Proponents failed to timely address in response to a proper deficiency notice (the “Deficiency
Notice™) that the Proponents received on November 5, 2014.
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Executive Summary

The Company received a letter dated January 14, 2015 from Richard S. Simon on behalf of the
Proponents (the “Response Letter”). As further described below, the Company respectfully notes
that the Response Letter:

» asserts that the Deficiency Notice failed to clearly identify the 2013 Ownership Gap by
referencing certain sections in the Deficiency Notice but omitting other language which
clearly explains the 2013 Ownership Gap;

o fails to demonstrate that the proof of ownership it had submitted to the Company
established its eligibility to submit a proposal; and

e was provided long after the 14-day deadline established under Rule 14a-8(f).
I. The Deficiency Notice Clearly Identified the 2013 Ownership Gap.

In the Response Letter, the Proponent identifies the following language included in the
Deficiency Notice and asserts that the language does not clearly explain the 2013 Ownership
Gap:

In addition, the Bank Letters are insufficient because they report on the Proponents’
ownership of the Company’s stock through October 31, 2013 and commencing on
November 1, 2013 rather than verifying continuous ownership by the Proponents for the
entire one-year period (emphasis in original).

The Company believes that this language, by itself, clearly explains the 2013 Ownership Gap.
‘The statement specifically identifies the dates for which continuous ownership had not been
shown and also clearly indicates, with emphasis, that the deficiency is the failure to demonstrate
continuous ownership.

Moreover, while the foregoing language is, of itself, sufficient to identify the deficiency to the
Proponent, the Proponent fails to address the fact that the Deficiency Notice included other
language that also clearly stated why the proof of ownership that the Proponents had provided
failed to satisfy the ownership requirements of Rule 14a-8(b):

The letters dated October 20, 2014 from BNY Mellon and State Street Bank and Trust
Company enclosed with the Proposal (the “Bank Letters”) are insufficient because they
verify ownership from October 20, 2013 through October 31, 2013 and from November
1, 2013 through October 20, 2014 rather than for the entire one-year period preceding and
including October 21, 2014, the date the Proposal was submitted to the Company.
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The Deficiency Notice further described how the Proponents could remedy the defects in their
proof of ownership letters by stating:

To remedy this defect, the Proponents must obtain new proof of ownership letters
verifying their continuous ownership of the requisite number of Company shares for the
one-year period preceding and including October 21, 2014, the date the Proposal was
submitted to the Company.

The Deficiency Notice also stated that the Proponent’s response must “be postmarked or:
transmitted electronically no later than 14 calendar days from the date you receive this letter.”

The Proponent cites Staff Legal Bulletin No. 14G (Oct. 16, 2012) (“SLB 14G”) for the
proposition that the Company’s Deficiency Notice was inadequate when SLB 14G actually
supports the adequacy of the Company’s Deficiency Notice. In SLB 14G, the Staff expressed
concern regarding the adequacy of companies’ notices of defects, noting specifically that
“companies’ notices of defect are not adequately describing the defects or explaining what a
proponent must do to remedy defects in proof of ownership letters.” As an example, the Staff
noted that “some companies’ notices of defect make no mention of the gap in the period of
ownership covered by the proponent’s proof of ownership letter” (emphasis added). Compare
DST Systems, Inc. (avail. Feb. 4, 2014) (Staff noted that “DST’s request for additional
information from the proponent did not mention the gap in the period of ownership covered by
the proponent’s proof of ownership letters™). As demonstrated above, the Deficiency Notice
fully satisfied SLB 14G by specifically identifying the 2013 Ownership Gap, explaining why the
Proponents’ proof of ownership was insufficient, and explaining to the Proponents that “[t]o
remedy this defect, the Proponents must obtain new proof of ownership letters verifying their
continuous ownership of the requisite number of Company shares™ for the one-year period.

In light of the language that the Company included in the Deficiency Notice, the Company
respectfully asserts that the Deficiency Notice more than adequately identified the 2013
Ownership Gap and what information the Proponent had to supply to cure the deficiency.

II. In the Response Letter, the Proponent Does Not Address its Failure to Provide Proof of
Continuous Ownership And Therefore Establish Its Eligibility to Submit a Stockholder
Proposal.

The Response Letter claims that “[tlhe Company has not met its burden of showing under Rule
14a-8(b) and Rule 14a-8(f)(1) that the Systems did not continuously own at least $2,000 of AES
stock for at least one year prior to the submission of the Proposal.” However, the Company is
under no such burden. Instead, it is the burden of the Proponents to establish that they are
eligible to submit the Proposal. Rule 14a-8(b) explains:
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[1]f like many shareholders you are not a registered holder, the company likely does not
know that you are a shareholder, or how many shares you own. In this case, at the time

you submit your proposal, you must prove your eligibility to the company. (emphasis
added).

In addition, Staff Legal Bulletin No. 14 specifies that when a stockholder proponent is not a
registered holder, the stockholder “is responsible for proving his or her eligibility to submit a
proposal to the company.” See Section C.1.c, Staff Legal Bulletin No. 14 (July 13, 2001).

The Proponents argue in the Response Létter that the Company should have stated that the 2013
Ownership Gap might be attributable to a sale of the Proponents’ shares on October 31,2013,
However, in the No-Action Letter, the Company clearly stated that it does not know the reasons
for the 2013 Ownership Gap and merely cites a sale as a possible explanation for the 2013
Ownership Gap.

The main point is that, under Rule 14a-8(b) and (f), the Proponent is required to provide proof of
continuous ownership to establish eligibility and to respond to a deficiency letter, precisely so
that the Company would not have to speculate as how the Proponent holds or manages its stock
portfolio and whether the Proponent is actually eligible to submit a proposal. For this reason,
Rule 14a-8(f) only requires the Company to “notify [a proponent] in writing of any procedural or
eligibility deficiencies, as well as the time frame for [the proponent’s] response,” which the
Deficiency Notice clearly satisfied.

III. In the Response Letter, the Proponent Attempts to Establish Proof of Ownership
Outside the Timeframe Required by Rule 14a-8(f).

Under Rule 14a-8(f), the Proponent has 14 days to respond to a notice of deficiency. In the
Response Letter, the Proponent asserts that its proof of ownership letters include ownership
through October 31, 2013 for the prior custodian and for the new custodian beginning on
November 1, 2013, and that in any bank succession, the letters would follow this pattern.
However, this is simply not the case. As noted in the No-Action Letter, in numerous cases,
stockholders who submitted proposals provided proof of ownership letters verifying that the end
date of the first record holder’s holding period matched the start date of the second holder’s
holding period, therefore establishing continuous ownership. See Associated Estates Realty
Corp. (avail. Mar, 17, 2014), Bank of America Corp. (avail. Feb. 29, 2012), Moody's Corp.
(avail. Jan. 29, 2008), Eastman Kodak Co. (avail. Feb. 19, 2002) and Comshare, Inc. (avail. Sept.
5, 2001). Unlike the proof of ownership letters provided in these precedents, here the Proponents
failed to adequately demonstrate their continuous ownership through a change in the record
holder for their shares, notwithstanding that the Company timely provided the Deficiency Notice
that specifically described the defect in the Proponents’ submission and explained what the
Proponents must do to remedy the defect. As stated in the No-Action Request, “[e]ven if the
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2013 Ownership Gap relates to a change in record holders of the Proponents’ shares rather than
to a sale and purchase of Company stock by the Proponents, the Proponents failed to provide a
response documenting that situation and thus failed to demonstrate their continuous ownership

for the entire one-year period preceding and including the date the Proposal was submitted to the
Company.”

In fact, in the Response Letter, the Proponent seeks to provide proof of ownership similar to that
provided in the precedents cited above, including the email from State Street, its current
custodian. The Proponents® provision of that information at this late date, which is more than two
months after the November 5, 2014 Deficiency Notice; does not:satisfy the requirements of Rule
14a-8(f) as noted above.

Based upon the foregoing analysis, we respectfully request that the Staff concur that it will take
no action if the Company excludes the Proposal from its 2015 Proxy Materials.

We would be happy to provide you with any additional information and answer any questions
that you'may have regarding this subject. Correspondence regarding this letter should be sent to
zafar.hasan@aes.com. If we can be of any further assistance in this matter, please do not hesitate
to call me at (703) 522-1315, or Elizabeth A. Ising of Gibson, Dunn & Crutcher LLP at (202)
955-8287.

Assistant General Counsel
Enclosures

cc: Elizabeth A. Ising, Gibson, Dunn & Crutcher LLP
Michael Garland, Office of the Comptroller of the City of New York



THE CITY OF NEW YORK
OFFICE OF THE COMPTROLLER
1 CENTRE STREET, ROOM 602
NEW YORK, N.Y. 10007-2341

SCOTT M. STRINGER

COMPTROLLER |
Richard S. Simon Email;
Telephone: 212-669-4568
BY EMAIL January 14, 2015

Securities and Exchange Commission
Division of Corporation Finance
Office of the Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: The AES Corperation;
Shareholder Proposal submitted by the New York City Retirement Systems

To Whom It May Concern:

I'write on behalf of the New York City Retirement Systems (the “Systems”), in response to the
December 12, 2014 no-action request (the “Company Letter”) sent by The AES Corporation
(“AES” or the "Company"). AES contends that the Systems’ proxy access proposal (the
“Proposal”) may be omitted from the Company’s 2015 proxy materials, and seeks confirmation
from the Staff of the Division of Corporation Finance (the “Staff”) that enforcement action will not
be recommended if the Company omits the Proposal.

The Company wrongly seeks to exclude the Proposal from its 2015 proxy materials pursuant to
Rule 142-8(b) and Rule 14a-8(f)(1). on the basis of'the Company’s unsupported and incorrect
hypothesis that because the Systems” initial bank custodian, Bank of New York Mellon, submitted
proof of ownership letters for the period from October 20, 2013 through October 31, 2013, and the
Systems’ successor bank custodian. State Strect, submitted proof of ownership letters for the period
from November 1, 2013 through October 21, 2014, the Systems must have sold and repurchased
their AES shares between October 31 and November 1, 2014, thereby creating an alleged
“Ownership Gap”™ between those two days (Company Letter at p. 2).

In fact the bank custodians’ letters adequately showed that the Systems owned the required
AES stock continuously, with no gap, for the period required under Rule 142-8, and the Company
has no basis in fact for asserting otherwise. Moreover, the Company’s Deficiency Notice failed to
disclose AES’s “Ownership Gap” theory in any way that any proponent could have understood. In
light of that, and based upon my review of the Proposal, the Company Letter, and Rule 14a-8, it is
my opinion that the Proposal may not be omitted from the Company’s 2015 proxy materials. The
Systems respectfully request that the Staff deny AES's request for “no-action™ advice.



NYC Systems™ Responsc to ALS No-Action Request
January 14, 2015
Page 2 of 3

L. Discussion

The Company has not met its burden of showing under Rulc 14a-8(b) and Rule 14a-8(f)(1) that
the Systems did not continuously own at least $2,000 of AES stock for at least one year prior to the
submission of the Proposal. That AES cannot meet its burden is clear from the face of the bank
custodians’ letters (Exhibits A and E'to the Company Letter), which evidence:the Systems’
contiriuous ownership of well over one million AES shares throughout the requisite one-year
period, without any gap between the dates covered in the combination of the initial and successor
bank custodians’ letters. As one would expect in the case of successor bank: custodians for an
institutional investor, the initial bank custodian’s letters cover the period through the last day it
served as the Systems® custodian, and the successor custodian’s Ictters cover the period beginning
on the very next day. In any such succession between two bank custodians, the ownership letters
would follow that logical pattern, and would be wholly proper under the Rule 14a-8

With no facts to the contrary, AES can do no more than venture the vague and unsupported
guess that because there were two successive bank custodians, and they reponed different
shareholdings for the different periods covered in their respective letters, “it appears that the
Proponents may have sold their shates and repurchased them on the following day. . .” (Company
Letter at 2). The Company’s guess is particularly inapt in light of the fact that for public:pe,n‘sicm
funds such as the Systems, multiple outside investment managers make the investment decisions,
and bank custodians do not. AES’ hypothesis would have required that ail of the multiple
indepenident managers for each of the NYC Systems decide to sell all of their million-plus AES
shares on the same day, and buy them back the next. That, however, did not happen, and AES has
no basis for claiming that “it appears™ it “may have.”

‘While logic and industry practice alone would suffice to show the absence of any reasonable
basis for AES’s guesses. that lack of'any basis is confirmed in the attached email (spreadsheets
omitted) dated today from Derek Farrell of State Street, the Systems’ successor custodian. The
email begins by noting that “In response to your query regarding the Ownership Letters reflecting
minimum positions for AES CORP-(Cusip 00130H105), please notc that assets were transferred
from prior trustee (BNY Mellon) to State Strect on November 1,2013.” The State Street email
further explains, using the example of the NYC Police Pension Fund, that during the year-long
period covered by State Street’s letters, four different managers for Police sold certain of the
376,201 AES:shares transferred on November 1, 2013, and that State Street’s letters report the
“minimum positions,” 7. ¢, the lowest shareholdings during the period covered by the letters. This
fully accounts for the different shareholding numbers compared to BNY Mellon’s letters. Given
that. as noted above. multiple independent outside managers make the investment decisions for
each of the Systems. the email merely confirms the obvious: the size of shareholdings would
fluctuate over a year-long period. but that large holdings would still be maintained continuously.

AES’s unsupported and incorrect speculation cannot serve as the basis for no-action advice
under Rules 14a-8(b) and 14a-8(f)(1). See, e.g.. AES Corp. (Dec. 16, 2014) (denying no-action
advice under Rules 14a-8(b) and 14a-8(f) where the Company speculated that since broker’s
October 22, 2014 letter affirmed that proponent “has continuously owned” the required AES Corp.
shares “since October 11 , 2013 (in excess of twelve months),” but did not specifically state that



NYC Systems’ Response to AES No-Action Request
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proponent owned the shares “as of the date of this letter,” the omission of the Company’s preferred
phrasing might mean that proponent no longer held the shares as of the date of the broker’s letter).

Moreover. Staff Legal Bulletin No. 14G (Oct. 16, 2012) makes clear that the Company’s
failure to state clearly that alleged deficiency in its November 3, 2014 Deﬁciency Notice to the
Systems (Exhibit B to the Company Letter) precludes AES from now raising that unsupported
speculation. That Notice stated only that “In addition, the Bank Letters are:insufficient because
they report on the Proponents’ ownership of the Company's stock through October.31, 2013 and
commencing on November 1, 2013 rather than verifying continuous ownership by the Proponents
for the entire one-year period” (emphasis in original). That language gave no clue that AES’s
unspoken and unexpected complaint was that even though, between them, the bank custodians’
letters attested to the Systems’ holdings of over a million AES shares during the entire one-year
period with no gap, the letters failed to attest to a negative: that the investment managers for the
Systems had not sold all of the Systems’ AES stock on October 31, 2013 and bought it back on
November 1, 2013. The Company’s failure violated the guidance of Staff Legal Bulletin 14G that:

We are concerned that companies’ notices of defect are not adequately describing
the defects or explammg what a proponent must do to remedy defects in proof of
vownershlp lelters I‘or example, some companws notxces of defect make no

ownership letter or other specxﬁc deficiencics that the company has 1dentlﬁcd We:
do not believe that such notices of defect serve the purpose of Rule 14a-8(f).

Had AES stated in the Deficiency Notice its specific concern that all of the Systems” AES
shates might have been sold on October 31, 2013, the Systems could have readily addressed that
concern in November, just as they do today, and all parties would have been saved much effort.

For cach of the above reasons. the Company’s no-action request should be denied.

I1. Conclusion
For the reasons set forth hercin, the Systems respectfully submit that the Company's request for

“no-action” relief under Rules 14a-8(b) and (f) should be denicd. Should you have any questions
or require any additional information, please do not hesitate to contact me at the number listed

above. Thank you for your consideration.

-
Richard S. Simon

Cc: Zafar A. Hasan, Esq.
Assistant General Counsel
The AES Corporation

Zafar. Hasan(@aes.com



From: Farrell, Derek [mailto:DFarrell@StateStreet.com]
Sent: Wednesday, January 14, 2015.2:39 PM

To: Garland, Michael

Ce: NYCCClientService

Subject: Ownership Letters- AES inquiry

Mr. Garland,

In response to you_r--q‘ﬁe,w regarding the Ownership Letters reflecting minimum positions for AES CORP
(Cusip 00130H105), please note that assets were transferred from prior trustee (BNY Mellon) to State
Street on November 1, 2013.

Specific to POLICE:

Opening position on November. 1, 2013 for Police was 376,201 shares — across four investment manager
accoiunts

Transactions were primarily sales from November 1, 2013 through October 31, 2014 —in all four’
accounts

Closing position on October 31, 2014 for Police was 169,394 shares —across four investment manager
accounts

Minimum position from November 1, 2013 through October 31, 2014 was 168,439 shares

Specific to Teachers:

Opening position 11/1/13 was. 580,062 shares
This was also the minimum share position

Please see supporting schedules attached — note there are three tabs comprising: Opening Positions on
11-1-13, Transactions by trade date from 11/1/13 to 10/31/14 and Closing Positions on 10/31/14.

Let us know if you require anything further? Thank you,
Derek

Derek A. Farrell | State Street Global Services | IS | OSL/NYC | Phone: 617 784 6378 | Email:
DFarrell@StateStreet.com

The information contained in this email and any attachments have been classified as limited access
and/or privileged State Street information/communication and are intended solely for the use of the
named addressee(s). If you are not an intended recipient or a person responsible for delivery to an
intended recipient, please notify the author and destroy this email. Any unauthorized copying, disclosure,
retention or distribution of the material in this email is strictly forbidden.

Go green. Consider the environment before printing this email.
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Decenber 12,2014

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re: The AES Corporation
Stockholder Proposal of the New York City Employees’ Retirement System, the
New York City Fire Department Pension Fund, the New York City Teachers’
Retirement System:and the. New York City Police Pension Fund
Securities Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

This letter is to inform you that The AES Corporation (the “Company”) intends to omit from its
proxy statement and form of proxy for its 2015 Annual Meeting of Stockholders (collectxvely,
the “2015 Proxy Materials™).a stockholder ptoposal (the “Proposal”) and statements in support
thereof received from Michael Garland on behalf of the Comptroller of the City of New York,
Scott M. Stringer, as custodian and trustee of the New York City Employees’ Retirement
System, the New York City Fire Department Pension Fund, the New York City Teachers’
Retirement System and the New York City Police Pension Fund (collectively, the “Proponents™).

Pursuant to Rule 14a-8(j), we have:

o filed this letter with the Securities and Exchange Commission (the “Commission™) no
later than eighty (80) calendar days before the Company intends to file its definitive
2015 Proxy Materials with the Commission; and

* concurrently sent copies of this correspondence to the Proponents.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (N ov. 7,2008) (“SLB 14D”) provide that
stockholder proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance
(the “Staff”). Accordingly, we are taking this opportunity to inform the Proponents that if the
Proponents elect to submit additional correspondence to the Commission or the Staff with
respect to this Proposal, a copy of that cortespondence should be furnished concurrently to the
undersigned on behalf of the Company pursuant to Rule 142-8(k) and SLB 14D.
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~.BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal may be
excluded fiom the 2015 Proxy Materials pursuant to Rule 14a-8(b)-and Rule 14a-8(f)(1).

As further described below, the proof of ownership provided by the Proponents (both before and
after we provided them a specific and timely deficiency notice) reflects an interruption in
continuous ownership between October 31, 2013 and November 1, 2013 (the “2013 Ownership
Gap”). Because no proof was provided explaining the 2013 Ownership Gap, the Company does
not know the reason for the 2013 Ownership Gap. On its face, it appears that the. Proponents:
mayhave sold their shares and tepurchased them on the followmg day, which'would disqualify
them from being eligible to submita proposal this year under Rule 14a-8. BEvenif thereis some
other explanation for the 2013 Ownership Gap, such as a transfer of sha.rcholdmgs from one
record holder to another by the Proponents, the Proponents did not, in response to our request,
provide proof of ownership letters verifying that the end date of the first record holder’s holding
period matched the start date of the second record holder’s holding period. The Proponents
therefore did not satisfy the requirements of Rule 14a-8 to demonstrate that they maintained
continuous ownership of the Company’s stock for the full one-year period preceding and
including the date they submitted the Proposal. In fact, in this case, the Proponent did not
provide any proof of ownership addressing or explaining the 2013 Ownership Gap at all.

Regardless of the circumstances that resulted in the 2013 Ownership Gap, the Staff consistently
has granted no-action relief where, in response to a proper notice, proponents have failed to
furnish sufficient evidence of continuous stock ownership, even where the lack of evidence of
contimious stock ownership related to a'period as short as one day.

BACKGROUND

The Proponents submitted the. Proposal to the Company via the United States Postal Service on
October 21, 2014. The Company received the Proposal on October 22, 2014. The Proposal, as
well as related cotrespondence from the Proponents, is attached hereto as Exhibit A.,

The Company determined that the Proponents’ submission did not satisfy the ownership
requirements of Rule 14a-8(b), including because there was a one-day gap in continuous
ownership from October 31, 2013 (the last date covered by the Bank of New York Mellon
("BNY?”) letters that were enclosed with the Proposal), to November 1, 2013 (the first date
covered by the State Street Bank and Trust Company (“State Street”) letters that were enclosed
with the Proposal).! As the BNY and State Sireet letters enclosed with the Proposal did not

' In addition, the letters from State Street that were enclosed with the Proposal verified the Proponents’
ownership through October 20, 2014 rather than through October 21, 2014, the date the Proposal was submitted
to the Company (the “Submission Date Gap”). The Proponent subsequently corrected this deficiency.
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reference a transfer, and the share amounts befween the two record holders differin the case of
certain funds (e.g., the letters verify that the New York City Employees” Retirement System
owned 570,003 shares at BNY until October 31, 2013 but only 555,903 shares at State Street for
the period beginning on November 1, 2013), the Company determined that the letters enclosed
with the Proposal are not clear as-to whether: (i) each Proponent sold shares held at BN'Y on
October 31, 2013 and then purchased new shares under its account at State Street on

November 1, 2013, or (ii) there was a transfer of the Proponents’ shares between BNY and State
Street on either October 31, 2013 or November 1, 2013. Accordingly, on November 3, 2014,
“which was within 14 days.of the date the Company received the Proposal, the Company sent the
"Proponents a letter notifying the Propotients of this procedural deficiency s required by

Rule 14a-8(f) (the “Deficiency Notice,” attached hereto as Exhibit B).? The Deﬁc1ency Notice
‘was delivered to the Proponents at 9:34 AM. on November 5, 2014. See: E)_ghlb:t

The Deficiency Notice informed the Proponents of the requirements of Rule 14a-8, with a clear
explanation of the 2013 Ovmership Gap:

In addition, the Bank Letters are insufficient because they report on the
Proponents’ ownership of the Company’s stock through October 31,2013 and
commencing on November 1, 2013 rather than verifying continuous ownership by
the Proponents:for thie entire one-year period (emphasis in original),

The Deficiency Notice further explained how the Proponents could cure the 2013 Ownership
Ga‘p. Specifically, it: (i) requested that the Proponents provide to the Company documentation
“verifying their continuous ownership of the requisite number of Company shares for the one-

year period preceding and including October 21, 2014, the date the Proposal was submitted to
the Company”; and (i) stated that the Proponents’ response must “be postmarked or transmitted
electronically no later than 14 calendar days from the date you receive this letter.” The
Deficiency Notice included acopy of Rule 14a-8 and Staff Legal Bulletin No. 14F (Oct. 18,
2011) (“SLB 14F™).

In a response dated November 5, 2014 (the “Response™), the Proponents addressed other
deficiencies but failed to address the 2013 Ownership Gap (/.e., continuous ownership between
October 31, 2013 and November 1, 2013) for any Proponent. The Response is attached hereto as
Exhibit E.* The 14-day deadline for responding to the Deficiency Notice expired on November

? Tho Deficiency Notico superseded an earlier deficiency notice that the Company initially sent to the Proponents
that inadvertently: included an incorrect-date. See Exhibit C.

* The Response also referenced, and included partial proof of ownership with respect to, the New York City
Board of Education Retirement System, which did not submit-a proposal to the Company. In response to
follow-up correspondence from the Company, attached hereto as Exhibit F, Mr. Garland explained in an email
that the inclusion of the New York City Board of Education System in the Response “was a mistake” and that
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19,2014, and the Company has.not received any other correspondence addressing the
Proponents’ lack of proof of continuous ownership.

ANALYSIS

The Proposal May Be Excluded Under Rule 14a-8(b) And Rule 14a-8(1)('1:);Because The
Proponents Failed To Establish The Requisite Eligibility To Submit The Proposal.

The Company may exclude the Proposal under Rule 14a—8(t)(1) because the Proponents failed to
substantiate their eligibility fo submit the Proposal undes Rule 14a-8(b). Specifically, the

Proponents failed to pmvlde the information requested in the Deﬂc:ency Notice to cure the 2013
Ownership Gap. and thus establish that the: Proponents continuously held the fequisite number of = -

* sharesfor the one-year period precedmg and mcludmg the date. the Pmposal was submitted.

‘Rule 14a~8(1) provides that a company may exclude a stockholder proposal if the proponent fails
to provide evidence of eligibility under Rule 14a-8, including the beneficial ownership
requireéments of Rule 14a-8(b), provided that the company timely notifies the proponent of the
problem and the proponent fails to correct the deficiency within the required time. Staff Legal
Bulletin No. 14G (Oct. 16, 2012) (“SLB 14G”) provides specific guidance on the manner in
which companies should notify proponents of a failure to provide proof of ownership for the
one-year penod required under Rule 14a-8(b)(1). SLB 14G expresses “concern[ ] that
companies’ notices of defect are not adequately describing the defects or explaining what a
proponent must do to remedy defects in proof of ownership letters.” Itthen goes on to state that,
going forward, the Staff:

will not concur in the exclusion of a proposal under Rules 14a-8(b) and 14a-8(f)
on the basis that a proponent’s proof of ownership does not cover the one-year
‘period preceding and including the date the proposal is-submitted unless the
company provides-a notice of defect that identifies the specific date on which the
proposal was submitted and explains that the proponent must obtain a new proof
of ownership letter verifying confinuous ownership of the requisite amount of
securities for the one-year period preceding and including such date to cure the
defect. We view the proposal’s.date of submission as the date the proposal is
postmarked or transmitted electronically.

Rule 14a-8(b)(1) provides, in patt, that “[i]n order to be eligible to submit a proposal, [a
vstockholder] must have continuously held at least $2,000 in market value, or 1%, of the
company’s securities entitled to be voted on the proposal at the meeting for at least one year by
the date [the stockholder] submit{s] the proposal.” Staff Legal Bulletin No. 14 (July 13, 2001)
(“SLB 14”) specifies that when the stockholder is not the registered holder, the stockholder “is

“only four [of] the five Systems that make the New York City Retirement Systems submitted the proposal.”
See Exhibit G.
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tesponisible for »proving his: oF het elxgxblllty to submitia. proposal to thercompany,” which the
stockholder may. do by one of’ the two ways provided in Rule I4a-8(b)(2) See SLB 14, Seetion
C:l.c. The following example in SLB. 14 makes clear the need for precision in demonstranng
continuous ownership pursuant to Rule 14a-8(b):

If a shareholder submits his or her proposal to the company on June 1, does
a statement from the record holder verifying that the shareholder owned the
securities continuously for one year as of May 30 of the same year
demonstrate sufficiently:continuous ownership of thasecunﬁes as of the time
hé or she submitted the proposal?

No. A shareholde must submit proof from the record holder that the shareholder
continuously owned the securities for a period.of one year as of the time the
shareholder submits the proposal.

SLB 14, Section C.1.¢.3.

‘The Staff consistently has granted no-action relief whetre proponents have failed, following a
timely and proper request by a registrant, to furnish sufficient evidence of continuous stock
ownership for the full one-year petiod preceding and including the: submission date of the
proposal, even where the lack of evidence of continuous stock ownership related to a period as
short as one day. Forexample, in PepsiCo, Inc. (Albert) (avail. Jan. 10, 2013), the proponent
submitted the proposal on November 20, 2012, and included a broker letter that established
ownership of the company’s secutities for one year as of November 19, 2012. The company sent
a timely deficiency notice to the proponent, and the proponent did-not respond to the deficiency
notice. The company argued that the proposal could be excluded because the broker letter was
insufficient to'prove continuous share ownership for one year as of November 20, 2012, the'date
the proposal was submitted. The Staff concurred in the exclusion of the proposal under

Rules 14a-8(f) and 14a-8(b). Similarly; in General Electric Co: (Randall) (avail. Dec. 16, 2009),
the Staff concurred with the exclusion of a stockholder proposal pursuant to Rules 14a-8(f) and
14a-8(b) where the proponent’s cover letter was dated October 27, 2009, the proposal was
submitted on October 28, 2009 and the record holder’s one-year verification was as of October
27, 2009. See also Comcast Corp. (avail. Mar. 26, 2012) (letter from broker stating ownership
for one year as of November 23, 2011 was insufficient to prove continuous ownership for one
year as of November 30, 2011, the date the proposal was submitted); International Business
Machines Corp. (avail. Dec. 7, 2007) (letter from broker stating ownership as of October 15,
2007 was insufficient to prove continuous ownership for one year as of October 22, 2007, the
date the proposal was submitted); The Home Depot, Inc. (avail. Feb. 5, 2007) (letter from broker
stating ownership for one year as of November 7, 2005 to November 7, 2006 was insufficient to
prove continuous ownership for one year as of October 19, 2006, the date the proposal was
submitted); Sempra Energy (avail, Jan. 3, 2006) (letter from broker stating ownership from
October 24, 2004 to October 24, 2005 was insufficient to prove continuous ownership for one
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year as of October 31, 2005, the date the'proposal was submitted); Jnternational Business
Machines Corp. (avail, Jan. 7, 2002) (letter from broker stating owneiship on August 15, 2001
was insufficient to prove continuous ownership for one year-as of October 30, 2001, the date the
proposal was subimitted).

Here, the record holder statements provided by the Proponents fail to verify that the Proponents:
satisfied the Rule 14a-8 ownership requirements by holding the Company’s stock continuously
for at least one year. Instead, the documents provided by the Proponents indicate that the
Proponents could hiave sold their Company stock-any time during; the day on October 31,2013
and then purehased Company stock on November 1,:2013, which isiiot an uncommon process
when investors:are changing custodians-and rebalancmg their portfolio holdings. Specifically,
the October 20, 2014 letters from BNY that were enclosed with thie Proposal stated that each:
Proponent held the: Companyvs stock: “through October 31, 2013.” Because the:word “through,”
when refeiring to'a particular point in time in an ordered sequence, means “to and including,”™
the BNY letters merely verify that the Proponents held the Company’s stock prior to, and at
some point on, October 31, 2013, The letters from State Street that were enclosed with the
Proposal merely verify that at some point on November 1, 2013, one day later, each Proponent
began holding Company stock at State Street, as the letters provide that the Proponents held the
Company’s stock “from November 1, 2013 through today.” This was reiterated—without any
clarification despite this gap being identified in the Deficiency Notice—in the November 3, 2014
letters from State Street enclosed with the Response, which stated that each Proponent held the
Company’s stock “from November 1, 2013 to October23, 2014 Consistent with a sale of
Company stock on October 31, 2013 and a subsequent purchase of Company stock on November
1, 2013, the State Street Ictters indicate that the number of shares of Company stock held by
three of the four Proponents decreased from the numbet of shares that BN'Y reported as being
owned.. Specifically; the letters verify that (i) the New York City Employees’ Retirement System
‘owned 570,003 shares at BNY until October 31, 2013 but only 555,903 shares at State Street for
the period beginning on November 1,2013, (ii) the New Yotk City Police Pension Fund owned
376,201 shates at BN'Y unitil October 31, 2013 but only 168,439 shares at State Street for the
period beginning on November 1,2013, and (iif) the New York City Fire Department Pension
Fund owned 35,608 shares at BNY until October 31, 2013 but only 29,108 shares at State Street
for the period beginning on November 1, 2013.

* For example, the “through™ entry on Merriam-Webster.com defines the word as “to and mcludmg” in the
context of “Monday through Friday” Through, Merriam-Webster.com, http//www.merriam-
webster.com/dictionary/through (last visited Dec. 9, 2014). See aiso Through, Dxcuonary com,,
http://dictionary:reference.éom/browse/through?s=t (last visited Deo. 9, 2014) (defining “through” as “to and
mcludmg” in the context of “from 1900 through 1950”), 7 hrough Oxford Dictionaries,

ish/through?searchDictCode=all (last visited

Dec 9 2014) (def ning “through” “[u]p to and mcludmg (a particular point in an ordered sequence)” in the

context of “they will be in town, from March 24 through May 7).
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Even if the 2013 Ownership Gap relates to. a. change in record holders of the Proponents’ shares
rather than to a sale and purchase 6f Company stock by the Proponents, the Proponents failed to
rovide a response documenting that situation and thus failed to demonstrate their continuous
ownerslﬁp for the entire one-year period precedmg and mcludmg the date the Proposal was:
submitted to the Company. On numerous occasions, when a proponent’s shares were transferred
durmg the applicable one-year period, the proponent has provided sufficient proof of continuous’
ownership for purposes of the Rule 14a-8(b) rcqulrement by submitting letters from each record
holder demonstrating that there was no interruption in the proponent’s chain of ownership. For
example,in Associated Estates Realty Corp. (avail. Mar. 17, 2014), the proponent submitted
letters from its mtroducmg broker and the two record holders thatheld the proponent’s shares:
during the previous one-year period; The first record holder’s letter confirmed that the
proponent’s-account held the company’s securities “until December 7, 2012 on which date the
shares were transferred out,” and the second record holder’s letter confirmed that it “becanie the
registered owner . . . on December 7, 2012 (the ‘Transfer Date’) when the Shares were
 transferred . . . at the behest of our customer [the proponent] as a broker to broker transfer
between accounts . . . . Similarly, in Bank of America Carp (avail. Feb. 29, 2012), the
proponent’ prowded proof of ownership of the company’s shares by submitting lettets from TD
Ameritrade, Inc. and Charles Schwab & Co. The TD Ameritrade letter confirmed ownership of
the company’s shares “from December 03, 2009 to April 21, 2011,” and the Charles Schwab
letter confirmed that the company’s shares “have been held in this account continuously since
April 21,2011.” See also Moody 's Corp. (avail. Jan. 29, 2008) (the proponent’s continuous
ownershlp of the company’s stock was verified by two letters, with the first letter stating that
“[a]ll securities were transferred from Morgan Stanley on November 8, 2007 and the second
letter stating that the proponent transferred the: comipany’s securities into his account on
November-8, 2007); Eastman Kodak Co. (avail. Feb. 19, 2002) (the proponent provided letters
from. Memll Lynch& Co., Inc. and Salomon Smith Bamey Inc. to demonstiate his continuous
ownership, with the. Memll Lynch letter stating that the proponent’s shares were “transferred to:
Salomon Smith Barniey Inc. on 09-28:2001” and the Salomon Smith Bamney letter confimiting
that the shares were “transferred over from Mertill Lynch on 09/28/017); Comshare, Inc. (avail.
Sept. 5, 2001) (the proponent initially provided proof of ownership of the company’s stock from
March 30, 2000 until March 26, 2001, and the company sent a deficiency notice to the proponent
requesting proof of the proponent’s continuous ownership for the full one-year period “including
the period from March 26, 2001 through the date the shareholder proposal was submitted,” to
which the proponent responded by providing two broker letters, with one letter stating that the
proponent owned at least $2,000 of the company’s stock “from March 30, 2000 until March 26,
2001 when the account was transferred to Charles Schwab,” and the second letter stating that the
proponent has held the shares “continuously at Charles Schwab & Co., Inc. sinee March 26,
2001 to present”).

In each of the foregoing examples, the proponent provided proof of ownership letters verifying
that the end date of the first record holder’s holding period matched the start date of the second
record holder’s holding period, showing that the proponent maintained continuous ownership
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despite: the change.in record holders. However; in this instance, the Proponents failed, following
& timely and proper request by the Company, to furnish evidence of continuous ownership of
Company: stock forthe full one-year period preceding and. including the date the Proposal was
submitted (i.¢,; October 21, 2013 to October 21, 2014). Unlike the proponents in 4ssociated
-Estates. Realty ' orp., Bank of Amertca Corp Moody S C’arp Eastman Kodak Co and

,penod (i.e;; October 31, 201 3) did not match the start date of State Street’
holdmg penod (e e, November 1 2013) and dxd not. document a mere transfer of their
d i g W ‘ -

pro ¢ sal and.as shown in PepszCo, I 16 263:’0 and. General EIecMc Co (Randall), a date
disere ,anoy of as little as one day is sufficient to show that a proponent has failed to satisfy the
ownership requirements of Rule 14a-8(b).

The Company satisfied its obligations under Rule 14a-8(f) and complied with the Staff’s
instructions in SLB 14G by transmitting to the Proponents in a timely manner the Deficiency
Notice, which:

. setforth the Rule 14a-8 requirements;

s explained that the letters from BN'Y-and State Street “are insufficient because they report
 onthe Proponents OWDErs 'p;-fof the Company s stock through October 31, 2013 and
*conimencing on November 1, 2013 rather than verifying confinuous ownership by the

Proponents for the entire one-year period” (emphasxs in original);

e instructed the Proponents to “obtain new proof of ownership letters verifying their
‘contintious ownership of the requisite number of Company shares for the one-year period
preceding and mcludmg October 21,2014”; and

« attached a copy of both Rule 14a-8 and SLB 14F.
See Exhibit B,

-Based on the foregoing, the Proponents failed to establish eligibility to submit the Proposal under
Rule 142-8(b), even after the Company provided timely notice-of the 2013 Ownership Gap
deficiency. Accordingly, the Proposal may be excluded from the 2015 Proxy Materials pursuant
to Rale 14a-8(f).
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‘CONCLUSION

‘ .Based»upm the foregoing analysis, we respectfully request that the Staff coneur thatitwill take
no-getion if the Company excludes the Proposal from its 2015 Proxy Materials.

We would be happy to provide:you with any additional information and answer any. questions
that you may have regarding this subject. If we can be of any further assistance in this matter,
please do not hesitate to call me at (703) 682-1110 or Elizabeth A. Ising of Gibson, Dunn &
Cmtcher LLP at (202) 955-8287..

istAnt‘General Counsel
Enclosures

cc:  Elizabeth A. Ising, Gibson, Dunn & Crutcher LLP
Michael Garland, Assistant Comptroller



EXHIBIT A



Crry OF NEW YORK
OFFICE OF THE COMPTROLLER
. : . MUNICIPAL BUILDING
ScoTr M. STRINGER ONBCENTRE STREET, ROOM 629
NEWYORK, N.Y, 100072341

TEL: (212) 669-2517
Fax; (212) 669-4072
“MGABLANGLOMETROLLER, NYC.GOV

October 20, 2014

Mr. Brian A. Miller

- Executive V.P., Gen, Counsel and Secretary
The AES Corporauon

4300 Wilson Bivd

Arlington, VA 22203

Dear Mr. Miller:

| write to you on behalf of the Comptroller of the City of New York, Scott M. Stringer. The
Comptroller is the custodian and a trustee of the New York City Employees’ Retirement
System, the New York City Fire Department Pension Fund, the New York City Teachers'
Retirement System, and the New York City Police Pension Fund (the “Systems”). The
Systems’ boards of trustees have authorized the Comptroller to_inform you of their
intention to present the enclosed proposal for the consideration and vote of stockholders
at the Company’s next annual meeting.

Theteiom,moﬁeﬂbeemhseipmpmaﬁoﬂbemn&demﬂmandmﬂeﬂshamt@dem____
at the Company's next annual meeting. It is submitted to you in accordance with Rule

14a-8 of the Securities Exchange Act of 1934, and | ask that it be included in the

Company's proxy statement.

Letters from The Bank of New York Melion Corporation and State Street Bank and Trust
Company certifying the Systems’ ownership, for over a year, of shares of The AES
Corporation common stock are enclosed. Each System intends to continue to hold at
least $2,000 worth of these securities through the date of the Company’s next annual
meeting.

We would be happy to discuss the proposal with you. Should the Board of Directors
decide to endorse its provision as corporate policy, we will withdraw the proposal from
consideration at the annual meeting. If you have any questions on this matter, please feel
free to contact me at (212) 669-2517.

Sincerely,

y

Michael Garland

Enclosure



RESOLVED: Shareholders of The AES Corporation (the “Company”) ask the board of
directors (the “Board”) to adopt, and present for shareholder approval, a “proxy access”
bylaw.. Such a bylaw shall require the Company to include in proxy materials prepared for a
'shareholder meeting at which directors are to be elected the name, Disclosure and Statement
{(as defined herein) of any person nominated for election to the board by a shareholder or
group (the “Nominator”) that meets the criteria established below. The Company-shall allow
shateholders to vote on such nominee on the Company’s proxy card.

‘The number of shareholder-nominated candidates appearing in proxy materials shall not
exceed one quarter of the directors then serving. This bylaw, which shall supplement existing
rights under Company bylaws, should provide that a Nominator must:

@) bave beneficially owned 3% or more of the Company’s outstanding common stock
: contmuously for at least three years before submitting the nomination;

" b) give the Company, within the time period identified in its bylaws; written notice of the
information required by the bylaws and any Securities and Exchange. Commission
rules about (i) the nominee, including consent to being named in the. proxy materials
and to serving as director it elected; and (n) the Nominator, including proof it owns
the required shares (the “Disclosure”); and

©). certlfy that (i) it will assume liability stemming from any legal or regulatory violation
arising out of the Nominator's communications with the Company sharcholders,
including the Disclosure and Statement; (ii) it will comply with all applicable laws and
regulations if it uses soliciting material other than the Company’s proxy materials; and
(c) to the best of its knowledge, the required shares were acquired in the ordinary-
course of business and not to change or influence control at the Company.

The Nominator may submit with the Disclosure a statement not exceeding» 500 words in:
support of the nominee (the "Statement"). The Board shall adopt procedures for prompily
resolving disputes over whether notice of 2 nomination was timely, whether the Disclosure

given to'multiple nominations exceeding the one-quarter limit.

SUPPORTING STATEMENT

‘We believe proxy access is a fundamental shareholder right that will make directors more
accountable and contribute to increased shareholder value. The CFA Institute’s 2014
assessment of pertinent academic studies and the use of proxy access in other markets
similarly concluded that proxy access:

*  Would “benefit both the markets and corporate boardrooms, with little cost or
disruption.”

¢ Has the potential to raise overall US market capitalization by up to $140.3 billion if
adopted market-wide, (http://www.cfapubs.org/doi/pdf/10.2469/ccb.v2014.09.1)

The proposed bylaw terms enjoy strong investor support — votes for similar shareholder
proposals averaged 55% from 2012 through September 2014 — and similar bylaws have been
adopted by companies of various sizes across industries, including Chesapeake Energy,



Hewlett-Packard, Western Union and Verizon.

We urge shareholders to vote FOR this proposal.




>

BNY MELLON

October 20, 2014
To Whom It May Concern
Re: The AES Corporation - Cusip #: 00130H105

Dear Madame/Sir;

The purpose of this letter is to provide you with the holdings for the above: rreferenced asset .
continuously held in custody from October 20, 2013 ‘through October 31, 2013 at The Bank of New .

York Mellon, DTC participant #901 for the New York City Employees' Retirement System shares.

The New York City Employees' Retirement System 570,003 shares

Please do not hesitate to contact me should you have any specific concermns or questions.

Sincerely,

Richard Blanco
Vice President

One Wall Street, New York, NY 10286



Vﬁb’

BNY MELLON

October 20, 2014 -

To Whom It May Concemn

Re: The AES Corporation B C*;xsip #: 00130H105

Dear Madame/Sir: |

The purpose. of this letter is to provide you with the holdings for the above referenced asset

contmuously held in custody from October 20, 2013 through October 31, 2013 at The Bank of
New York Mellon, DTC participant #901 for the New York City Police Pension Fund.

376200 -chases

Please do not hesitate to contact me should you have any specific concems or guestions.

S e

Sincerely,

Richard Blahco
Vice President

Qne Wall ‘Street, New York, NY 10286



BNY MELLON

October 20, 2014

‘To Whor_n It May Concern

Re: The AES Corporation Cusip #: 00130H105

‘Deat Madarne/Sit:

The purpose of this letter is to provide you with the holdings for the above referenced asset
continuously held in custody from October 20, 2013 through October 31, 2013 at The Bank of New
York Mellon, DTC participant #901 for the New York City Teachers’ Retirement System.

; - . . PP
FireNew-York-City Teachers Rethrenrem-Systen 580:062strares

Please do not hesitate to contact me should you have any specific concerns or questions.

Sincerely,

o s

Richard Blanco
Vice President.

One Wall Street, New York, NY 10286




>

One Wall Street, New York, NY 10286

BNY MELLON ;

!

t }

I

i

October 20, 2014 )
!
To Whom It May Concern b
Re: The AES Corporation : Cusip #; 00130H105 ;
Dear Ma‘dam'elgir: :
The. purpose of this letter is to provide you with the holdings for the above referenced  asset t
continuously held in custody from October 20,2013 through October 31, 2013 at The Bank of - . ‘
New York Mellon, DTC participant #901 for the New York City Fire Department Pension Fund. : %
A

. ) . : i
The New York City Fire Department Pension Fund 35,608 shares ! i

Please do not hesitate to contact me should you have any specific concerns or questions. é

Sincerely, ‘
Py, 1 {
Vst T
Richard Blanco: !
“Vice President ) :
i



STA.TE STREE'T» Derek A, Favrélf

Assl. Vice President, Client Services:
State Strest Bank-and Trust Gompany.
Pubilc. Funds Services

1200 Grown Calony Drive: 5th Floor
Quincy; MA; 02169

Telephone: (817) 784-8378;
Facsimile: (617).786-2241"

dianen@statestraetcon

October 20, 2014.

Re: New York City Employee’s Retirement System

To whom-it: may concern,

Please be advised that State Street Bank and Trust.Company held in custody continuously, on behalf
of the New York: City Employee’s Retirement System, the below position from November 1, 2013
through today as noted below:

Security: AES CORP
Cusip: 00130H105
~Shares: 555,903

Please dor’t hesitate to contact me if you have any questions,

Sincerely,

2. z,/a%/

Derek A. Farrell
Assistant Vice President



'STATE STREET.

October 20, 2014

Re:New York Clty Police Pension:Fund

To whom it may concern,

Darek A; Farrell .
Assl. Vice-President, Client Services.

State Street Bank and Trust Company
Public Funds Services

1200 Crown Colony Ditve Sth Floor
Quincy, MA, 02168

Telephone: (617) 784-6378
Facsimile: (817), 7882211

dfavel@statesireet com

Please be advised that State Street Bank and Trust Company held in custody continuously, on behalf
‘of the New York City Police Pension Fund, the below position from November 1, 2013 through today

as noted below:

‘Security: AES CORP

‘Cusip: 00130H105
“Shares: 168,439

Please don’t hesitate to contact me if you. have any questions.

Sincerely,

Derek A. Farrell
Assistanit Vice President



STATE STREET.

October 20, 2014

Re: New York City Teachers’ Retirement System

To whom it may concern,

Derak A. Farrejl.
Asst, Vice President. Client Services

State Strest Bank and Trust Company:
Public Funds Services

1200-Crawn Calony Drive St Floor
Quincy, MA, 02169

Telephone: (617) 784-8378:
Facsimile: (817) 786-2211.

dfarreligdstatestrent.com

Please be advised:that State Street Bank and Trust Company held in custody continuously, on behalf
of the New York City Teachers’ Retirement System; the below position: from November 1, 2013

through today as noted below:

Security: AES CORP

Cusip: 00130H105
Shares: 580,062

Please don't hesitate to contact mg;if you have any questions.

.Si,ncer,eyly.,

Derek A. Farrell
Assistant Vice President
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STATE STREET, Oarok A Farel |
Assl, Vice President, Cliénl Services
State Slreet Bank and Trust Company
Public Funds Services
4200 Crown Colony Drive Sth Floor
Quincy, MA, 02168
Telephone: (817) 784-8378
Facsimile: (617)786-2211

October 20, 2014

Re: New York City Fire Department Pension Fund

To whom'it may concem,

Please be kadv}sed_ that State Street Bank and Trust Company held in ¢ustody continuously, on behalf:
of the. New-York City. Fire Department. Pension Fund, the below position from November 1, 2013
through today as noted below:

Security: AES CORP
Cusip: 00130H105
Shares: 29,108

Please don’t hesitate to contact me if you have any questions.

Sincerely,
Derek A. Farrell

Assistant Vice President

PRI R
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Novétnber 3, 2014

New York Clty melowes Retivement System
New York City Fire Department Pension Fund
New York City Teachers’ Retirement System
New York City Police Pension Fund

c/o Comptroller of the City of New York
Municipal Building

One Centre Street, Room. 629

New York, NY 10007-234]

\ A);icxitiqn; ‘Michael Garland, Assistant.Comptroller
Dear Mr. Garland:

I am wriling on behalf of The AES Corporation (the “Company”), which received on
Oclober 22, 2014, the stockholder proposal you submitted on behalf of the Comptroller of the
City of New York as custodian and trustee of the New York City Employees’ Retirement
System, the New Yotk City Fire Department Pension Fund, the New York City Teachers’
Retirement System.and the New York City Police Pension Fund (collectively, the “Proponents™)
pursuant to Securities and Exchange Commission (“SEC™) Rule 142-8 for inclusion in the proxy
siatement for the Compainy’s 2015 Annual Meeting of Stockholders (the “Proposal™). This letter
supersedes our letter dated October 31, 2014 for the reason noled in the footnote below.

The Proposal containg certain procedural deficiencies, which SEC regulations require us
to bring to the Proponents’ attention. Rule 14a-8(b) under the Securities Exchange Act of 1934,
as smended, provides that stockholder proponents must submit sufficient proof of their
continuous ownership of ai least $2.000 in market value, or 1%, of a company’s shares entitled
1o vote on the proposal for at ledst one year as of the date the stockholder proposal was
subinitted, The Company’s stock records do not indicate that the Proponents are record owners
of sufficient shares to satisfy this requirement. In addition, to date we have not received
adequate proof that the Proponents have satisfied Rule 14a-8’s ownership requirements as of
October 21, 2014, the date that the Proposal was submnitted to the Company. The letiers dated
October 20, 2014 from BNY Mellon and State Street Bank and Trust Company enclosed with the
Proposal (the “Bank Letters™) are insufficient because they verify ownership from October 20,
2013 through October 31, 2013 and from November 1, 2013 through October 20, 2014 rather
than for the ontite onc-year period preceding and including October 21, 2014, the date the
Proposal was submitted to the Company. In addition, the Bank Letters are insufficient because

t Here, var Octeber 31, 2014 {etter incorreetly relerved to October 22, 2014 as the date the Proposat
was submitted to the Company.

1
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they report on the Proponents’ ownership of the Cowpany's stock through Octeber 31,2013 and
commencing on November 1, 2013 rather than verifying continuous ownership by the
Proponents for the entirc one-yeat period:

To remedy this defect, the Proponcats must obtain ncw proof of ownership letters
verilying their continuous ownership of the requisite number of Company shates for the one-year
period preceding and including October 21, 2014, the date the Proposal was submitted to the
Company. As explained in Rule 144-8(b) and in SEC staff guidance, sufficient proof must be in
the form ol

» awritten statement from the “record® holder of the Proponents’ shares (usually a
broker or a bank) vetifying that th&Proponcnts continuously held the requisite
number of Company shares for the one-year period preceding and including October
2),2014; or

o ifthe Proponenss have filed with the SEC a Schedule 13D, Schedule 13G, Form 3,
Form 4 or Form 5, or amendments to those documents or updated forms, reflecting
the Proponents® ownership of the requisiic number of Company shares as of or
before the date on which the one-year eligibility period begins, a copy of the
schedule and/or form, and any subsequent amendments reporting a change in the
ownership level and a written statement that the Proponents continuously held the
requisite number of Company shares for the onc-year period.

Tf'the Proponents intend to demonstrate ownership by submitting a wrilten statement
from the “record™ holder of their shares as set forth in (1) above, please note that most larpe .S,
brokers and banks deposit their custonters’ securities with, and hold those securities lhrough the
Depository Trust Company (*DIC"), aregistered clearing agency that acts as a securities.
depository (DTC is also known through the account wame of Cede & Co.). Under SEC Staff
Legal Bulletin No. 14F, ‘only DTC participants are viewcd as record holders of securities that are
deposited at DTC. The Proponents can confirm whether their broker or bank is a TC
participant by asking their broker or bank or by checking DTC's participant list, which is
available at hitp:Zwww. dtee.com/~/inedia/Files/Downloads/client-center/LY Y C/alphanshx. In
these situations, stockholders need to obiain proof of ownership from the DTC participant
through which the seeurities are hield, as follows:

(1) If the broker or bank is a DTC parlicipant, then the Proponents need to submit a
written statement ttom the broker or bank verifying that the Proponents.continuously
held the requisite number of Company shares for the onc-year period preceding and
including October 21, 2014,

(2) i the broker or bank is not a DTC participant, then the Proponents need to subumit
proot of ownership from the DTC panticipant through which the shares are held
verifying that the Proponents continuously held the requisite number of Company
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- ghares for the one-year perind preceding and including October 21, 2014 The
Proponents should be able 1o find out the identity of the DTC participant by asking = -
theirbroker or bank, If their broker is an ifitroducing broker, the Proponents ray also
beable to learn the identity and telephone number of the DTC pasticipant through

-~ their account statements, because the clearing broker identified on the account
smmucnts wﬂl gancrally bea D‘I’C pammpam If the D’l‘C participant lhat holds the
able 1 1o confirm the holdings: of 1he Proponcms’ broker or bank, then thc Proponents
need to.satisty the proof of ownership requirements by obtaining and submitting two
proofof. owncrshnp staterents verifying that, for the one-year period preceding and

-including October 21, 2014, the reguisite number of Company shares were
contintously held: (1) one from. the Proponents broker or bank confirming the
Proponents’ ownership, and (ii) the other froni the DTC participant confinning the
broker or bunk’s ownership.

The SEC’s rules require that any response to this letter be postmarked o transmitted
clectronically bo Inter than 14 calendar days from the date you receive this letter. Please address
any response to me at The AES Corporation, 4300 Wilson Boulevard, Arlington, VA 22203,

I you have any questions with respect to the forcgoing, please contact me at {(703) 682-
1110, For your refercnee, I enclose a copy of Rule 14u-8 and Staff Legal Bulletin No. 14F,

Tk

Zaf
Assx tGeneml Counsel

Enclosures



Rule 14a-8 — Shareholder Proposals

This section‘addresses when a company must include a shareholder’s proposal in its proxy statement
and identify the proposal in'its' form of proxy when:the company holds an annual or special meeting of
shareholders. In summary, in‘ardés 1o have your shareholder proposal included an a company’s proxy
card, and included along with any:supporting statement in its:proxy statement, you must be eligible and
follow certain procedures. Under a few specific circumstances, the company is permitted to exclude your
proposal, but only after submiitting its reasons to the Commission. We structured this sectionina
question-and-answer format:so that it is easier to understand. The references to "you™are to a
shareholder seeking to submit the proposal.

(a) Question 1:What is a proposal? A shareholder proposal is your recommendation or requirement that
the: oompany and/or its board of diréctors.take action, which.you intend fo present at.a meeting.of the: .
‘company's shareholders. Your proposal should state as clearly-as possible the course of action that you. :
believe the company should follow. If your proposal is placed on the-company's proxy card, the company’
must also provide in.the form of proxy means for shareholders to specify by boxes a chotce between.
approval or disapproval, or. abstention. Unless otherwise indicated, the word “proposal” as used in this-
section refers both to your proposal and to' your corresponding statementm support of your praposal (if

any).

(b). Quaestion 2: Who is eligible to submit a proposal, and how do | demonstrate to the company that | am
éligible?

(1) In'order to be eligible to submit a proposal, you must have continuously held at least $2,000.in
market value, or 1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the proposal. You must continue to hold
those securities through the date of the meeting.

(2) If you are the registered holder of your securities, whlch means that your name appears in the
company's records as a shareholder, the company can verify your eligibility on its own,.although
you will still have to provide the company with a wriften statement that you intend to continue to
hold the secunﬂes through the date of the meeting of shareholders. However, if ke many
shareholders you are not a registered holder; the company likely does not know that you are a
shareholder, or how many shares you own. Ii this case, at the time you submit your proposal,
you must prove your eligibility to the company in one of two ways:

(i) The first way is to submit to the company a written statement from the *record” hoider
of your securities (usually a broker or bank). verifying that, at the time you submitted your
proposal, you continuously held the securities for at least one year. You must ako
include your own written statement that you intend to continue to hold the securities
through the date of the meeting of shareholders; or

(i) The second way to prove ownership applies only if you have filed a Schedule 13D
(§24O 13d-101), Schedule 136 (§240.13d-102), Form 3 (§249.103 of this chapter), Form
4.(§249.104 of this chapter) and/or Form 5 (§249,105 of this. chapter), or amendments to
those documents or updated forms; reflecting your ownership of the shares as of or
before the date on which the one-year eligibility period begins. If you have filed one of
these documents with the SEC, you may demonstrate your eligibility by submitting to the
company:

(A) A copy of the schedule and/er form, and any subsequent amendments
‘reporting a change in your ownership level;



{B) Yourwritten statement that you continuously held the required number of
shares for the one-year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of the shares
through the date of the' company’s annual or special meetmg

(c) Question 3 H " many pmposals may | submlt? Each shareholder may: submlt no-more than one
proposal to a company for a particular shareholders’ meeting.

(d) Question 4, How iong can my proposal be? The proposal including any accompanying supporting
statement; may not exceed 500 words.

(e) Question5: What is the deadline for submitting a proposal?

(1) If you are submitting your proposal for the company’s annual meeting, you can immost cases
find the deadiing in Jast year's proxy statement. However, if the company did not hold an annual
meeting last yesr; or has changed the date of its meeting for this year more:than. 30 days from
last.year’s meeting, you can usually find the deadline in one of the company's quarterly reports on
Form 10-Q (§249.308a of this.chapter), or in shareholder reports of investment companies under
§270:30d-1 of this, chapterof the Investinent Company Act of 1940..In orderto avoid controversy;
shareholders should submit their proposals by means, including electronic means, that permit
ther to prove the date of delivery.

{2) The deadline is calculated in the following manner if the proposal is submitted for.a regularty
scheduled annual meeting. The proposal must be received at the. oompany's principal executive
offices not less than 120 calendar days before the date of the company's proxy statement
released to shareholders in connection with the previous year's annual meeting. However, if the
company did not hold an annual meeting the previous year, or if the date of this year's annual
meeting has been changed by more than 30 days from the date of the previous year's meeting,
then the deadline is a reasonable time before the company begins to print and send its proxy
materials.

{3) }f you are submitting your proposal for a meeting of shareholders other than a regularly
'scheduled annual meeting, the deadline is a reasonable time before the company begins to print
‘and send its proxy materials,

Afy Question 6; What if | fail to follow one of the eligibility or procedural requirements explained in answers
to Questions 1 through 4 of this section?

(1) The company.may exclude your proposal, but only after it has notified | your of the problem, and
you have failed adequately to correct it. Within 14 calendar days of receiving your proposal, the-
company must notify. you in writing-of any procedural oreligibility deficiencies, as well as of the
time frame for your response. Your response must be postmarked, or transmitted electronically,
no later than 14 days from the date you received the company’s notification. A company need not
provide you such notice of a deficiency if the deficiency cannot be remedied, such as if youfail to
submit a proposal by the company's properly determined deadline. If the company intends to
exclude the proposal, it will later have to make a submission under §240.14a-8 and provide you
with a copy under Question 10 below, §240.14a-8(j).

(2) If you fail in-your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude alf of your proposals from
its proxy materials for any meeting held in the following two calendar years.



(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal can be
excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitled to
exclude a proposal.

{(h). Question 8: Must } appear personally at the shareholders’ meeting to:present the-proposal?

(1) Either-you, o your represeritative who is qualified under state law to present the proposal on
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting
yourself or send-a qualified representative to the meeting in yourplace, you shouki make sure
that you, or your representative, follow the proper state law procedures for attending the meeting
and/or presenting your proposal.

(2) If the company holds its shareholder meeting in whole of in part via eléctronic media, and the
company permits you or your representative to present your proposal via such media, thenyou
may appear through electronic medna rather than traveling to.the: meeting to appearin- person.

{3) If youl oryour qualified representatwe fail to appear and present the proposal without good
.cause, the company will be permitted to exclude all of your proposals from its. proxy materials for
~any meetings: held in:the following-two calendar years: ‘

{i) Question 9; If | have complied with the procedural requirements,: 'on what other bases'may a company
Tely to exclide my proposal? .

(1) Improper under state Jaw: If the proposal is not a proper subject for action by shareholders
under the laws of the jurisdiction of the company's organization;

Note to.paragraph {i)(1): Depending on the subject matter, some proposals are not
considered proper under state law if they would be binding on the company if approved
by shareholders. In our experience, most proposals that are cast as recommendations or
reqiiests that the board of directors take specified action are proper under state law.
Accordingly, we will assume that a proposal drafted as a recommendation.or suggestion
is proper unless the company demonstrates otherwise.

(2) Violation of law: If the proposal would, if implemented, cause the company to viclate any state,
federal, or foreign law-to which it is subject;

Note to paragraph (i)(2): We will not apply this basis for exclusion to pérmit exclusion of a
proposal on grounds that it would violate foreign law if compliance with the foreign law
would result in a violation of any state or federal law.

'(8) Violation of proxy rules: If the proposal-or supporting statement is contrary to any of the.
Commission’s proxy-rules, including §240.14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to the redress:of a personal claim
or grievance against the company or-any other person, or if it is designed to result in a benefit to
you, or to further a persanal interest, which is not shared by the other shareholders at large;

(5) Relevance: Jf the proposal relates to operations which account for less than 5 percent of the
company s:total assets at the-end of its most recent fiscal year, and for less than 8 percent of its
net eamings and gross sales for its most recent fiscal year, and s not otherwise significantly
related to'the company's business;

(6) Absence of powsi/authority: If the company would lack the power or authority to implement
the proposal;



(7) Management functions: If the proposal deals with a matter relating to the company’s ordinary
business operations;

(8) Director elections: If the proposal:
(1) Would disqualify a nominee who is standing for slection;
(1) Would ermove a director from office before his or her term expired;

(i) Quastions:the competence, business judgment, or character of one ormaore
riominees:or directors;

(iv) Seeks to include a specific individual in the company’s proxy materials for election to
the board of directors;-or

v Otherwise could affect th‘e‘outco‘m‘e of the upcoming election of directors..

(9) Conflicts with company's. pmposal if the proposal directly conflicts with one; of the-company's
own proposals to be submitted to shareholders atthe same mesting;

Note to paragraph {i)(s) A‘company's: submission’ to the - Commission: underthis section
should specify the points of conflict with.the company's proposal.

(10) Substantlally implemented:; if the company has already substantially implemented the
proposal; '

Note to paragraph (i}{10): A company may exclude a shareholder proposal that would
provide an advisory vote or seek future advisory votes to approve the compensation of
executives as disclosed pursuant to tem 402 of Regulation S—K (§229.402 of this:
chapter) or any successor to ltem 402 (a “say-on-pay vote®) or that refates to the:
frequency of say-on-pay votes, provided that in the most recent shareholder vote
required by §240.14a-21(b) of this chapter a single year (i.e., one, two, or three years)
received approval of a majority of votes cast on the matter and the company has adopted
a policy on the frequency of say-on-pay votes that is consistent with the choice of the
majority of votes cast in the most recent shareholder vote required by §240.14a-21(b) of
this chapter.

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to
the company by another proponent that will be included in the company's proxy materials for the
'same meeting;

(12). Resubmissions: If the proposal deals with substantially the Qane,subject ‘matter as another
proposal or proposals that has or have been previously included in the company’s proxy materlals
within the preceding 5 calendaryears; a company may exclude it from its proxy materials for any
meeting held within 3 calendar years-of the Iast time it was included if the proposal received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(i) Less than 6% of the vote 'on its last submission to shareholders if proposed twice
previously within the preceding 5 calendar years; or

{ili) Less than 10% of the vote on its last submission to shareholders if proposed three
times or more previously within the preceding 5 calendar years; and



(13) Specific amount of dividends: If the proposal refates to specific amounts of cash or stock:
dividends.

() Question 10: What procedures must the company follow if it intends to exclude my: proposal?

(§)) If the company: intends to exclude a proposal fromyits proxy materials, it must fileits reasons
with.the Commission no later than 80 calendar days before it files its deﬁnmve proxy statement
and form of proxy withi the Commission. The.company must simultaneously provide you with a-
copy of its submission. The Commission; staff may permit the company to make its submission
later than 80 days before the company ﬁl&s its definitive proxy statement and form of proxy, if the
company demonstrates good cause for missing the deadline.

(2) The company must file six paper copies of the following:
0} The proposal;

i), An explanatcon of why the company beheves that it may exclude the proposal ‘which
should, if possible, refer to. the most recent applicable authority, such as prior Division
letters issued uhder the rule; and.

{iii) A supporting opinion of munsel when such reasons are based.on matters.of. state or
foreign law.

(k) Question 11: May | submit my own statement to the Commission responding to the company's
arguments? Yes, you may-submit a response, but itis not required. You should try to submit any
response to Us, with a copy to the company, as soon as possible after the company makes:its
submission. This way, the Commission staff will have time to consider fully your submission before it
issues: its response. You should submit six paper copies of your response.

(1) Question 12: If the-company includes my shareholder proposal in its proxy materiats, what information
abotit me must it include along with the proposal itself?

{1) The company s-proxy statement must include your name and address, as-well as the number
of the company's-voting securitie that you hold. However; instead of providing thatinformation;
‘the company may. instead include a statement that it will provide the information toshareholders
promptly upon receiving an oral or written request.

{2) The company'is not responsible for the: contents of your proposal or supporting statement.

(m) Question:13: Whatcan | do if the company includes in its proxy statement reasons why it believes
sharehclders should not vote in favor of my proposal, and | disagree with some of its statements?

‘(1) The company may elect to include in its proxy statement reasons why It believes shareholders
should vote against your proposal. The company is allowed to make-arguments reflecting its.own
point of view, just as you may express your own point of view in your propoesal's supporting
statement,

(2) However, if you believe that the company's opposition to-your proposal contains materially
false or misleading statements that may vialate our anti-fraud rule, §240.14a~9, you should
promptly send to the Commission staff and the company a letter explaining the reasons for your
view, along with a copy of the company's statements opposing your proposal. To the extent
possible, your letter should include specific factual information demonstrating the inaccuracy of
the company's claims. Time permitting, you may wish to try to work out your differences with the
company by yourself before contacting the Commission staff,



(3) We require the company to send you a copy of its statements opposing your proposal before it
sends its proxy materials, so that you may bring to our attention any materially: false or misleading

statements, under the follmmng timeframes:

(i) If our no-action: response requires that you make revisions toyour proposal or:
supporting statement as. acondition to requiring. the company to include it in its- proxy
materials; then the company: must provide you with-a copy of its opposmon statements no
later than 5 calendar days after the company receives a copy of your ravised prpposal or

(ii) In all other'cases, the company must provide you with a copy of its opposition .
statements 16 later than 30.calendar days before its files definitive copies of its proxy
statement and farm of proxy under §240.14a-6.



JF Ok U.S. Securities and Exchange Commissio

Division of Corpaoration Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)

Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporatlon Finance (the “Division”). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the *Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551~3500 or by submitting a weh-based
request form at https://tts.sec.gov/cgl-bin/corp_fin_interpretive.

A, The purpose of this bulletin

This bulletin Is part of a continuing effort by the Division to provide
guldance on important Issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

+ Brokers and banks that constitute “record” holders under Rule 143-8
(b){(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

« Common errors shareholders can avoid when submitting proof of
ownership to companies;

« The submission of revised proposals;

» Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

« The Divisions new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB




No. 14A, SLB No. 148, SLB No. 14C, SLB No. 14D and SLB No. 14E.

B. The types of brokers and banks that constitute “record” holders
under Rula 14a-8(h)(2)(i) for purposes of verifying whether a
beneficial . owner is eligible to submit a.proposal under Rule 142a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be ¢ligible to submit a shareholder proposal, a shareholder miust have
continuously held at least $2,000 in market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amouint of
securities through the date of the meeting and must provide the company
with a written stat,emen't of Intent to do so.t

The steps that 2 a -shareholder must take to-Verify his or her eligibility to
submit-a proptsal depend on how the shareholder owns the securities.
There are two. types of security holders in-the U.S.: registered owners and
beneficial owners.2 Registered owners have a direct relationship with the
Issiser becatise their ownership of shares is listed on the records maintained
by the Issuer orits transfer agent: if a shareholderis a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s. eliglbility reguirement.

The vast majority of Investors in shares issued by U.S. companies;
however, are beneficial owners, which means that they:hold thelr securities
in book-entry form through a securities intermediary, such as a broker or a
bank. Beneficial owners are sometimes referred to as “street name”
holders. Rule 14a-8(b)(2)(1) provides that 3 benefidial owner can provide
proof-of ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the “record” holder-of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the.shareholder held the required amount of securities
continuously for at least one year.2

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’ securities with,
and hold those securities through, the Depository Trust Company ("DTC"),
a registered clearing agency acting as a securities depositary. Such brokers
and banks are often referred to as “participants” in DTC.2 The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC’s
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC. participants A company
can request from DTC a “securitles position listing™ as of a specified date,
which identifies the DTC patrticipants having a position In the company’s
securities and the number of securities held by each DTC participant on that
date,2

3. Brokers-and banks that constitute “record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficlal
owner is eligible to submit a proposal under Rule 14a-8



In The Hain Celestial Group, Inc. {Oct. 1, 2008), we took the position that
an introducing broker could be consldered a “record” holder for purposes of
Rule 14a-8(b)(2)(i) An Introducing broker is a broker that engages in sales
and other activities Involving customer contact, suéh: as opening customer
;accounts and accepting customer orders, but Is not permitted to maintain
custody of customer furids and securities.& Instead; an introducing broker
.engages another broker, known as a “clearing broker, to hold custody of
.client funds and securities, to clear and execute customer trades, and to
handleother fungtions such as issuing confirmations of customer'trades - and’
customer account statements. Clearing brokers generally are DTC
partidpants introducing brokers generally are not. As introducing brokers:
generally are not DTC participants, and therefore typically do not appear on
DTC’s securities position listing, Hain Celestial has required companies to
accept proof of ownérship letters from brokers in cases where, unlike the
~ positions of registered owners and brokers and banks that are DTC
"participants, the: company Is unable to verify the positions against its own
OFits transfer- agent's recards ior-againsk DTC's securitles posltion listing.

In light of questions we have received following two recent court cases
relating to proof of ownership under Rule 14a-8Zarnd in light of the
Commission’s. discussion;of registered and beneficial owners in the Proxy
Mechanics. Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered *record” holders under
Rule 14a—8(b)(2)(l) Because of the transparency of DTC participants’
positions In a cormpany’s securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(J) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record”
holder:for purposes of Rule 14a-8(b)(2)(i) will provide. greater certalnty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule:12g5-1 and a 1988 staff no-action letter
addressing that rule, under which brokers and banks that are DTC
participants are considered to bethe record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC’s
nomlnee, Cede & Co., appears on the shareholder list as the sole registered
owner of ‘securities deposated with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(1). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that vle'w.

How can a shareholder determine whether his or her broker or bank is a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC’s participant list, which is
currently available on the Internet at
http://fwww.dtcc.com/downloads/membership/directories/dtc/alpha. pdf.




What if a shareholder’s broker or bank is not on DTC’s participant list?

The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholdér
‘should be able to find out who this DTC participant'is by asking the
-sharéholder’s broker or bank.2

i the DTC participant knows the shareholder’s broketor bank’s
‘holdings, but does not know the:shareholder’s holdings;.a: shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submittingtwo proof
“of ownership. statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year ~ one from the shareholder’s broker or bank
conﬁrming the shareholder’s ownership,-and the other from the DTC
participant conflrmlng the broker or.bank’s. ownershlp e

‘How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder’s proof of ownership Is-not from a: BTC
participant?

“The staff wiil grant no-action relief to a company on the basls that the
‘shareholder’s proof of ownership is not from a DTC participant only if
the company’s notice of defect describes the required proof of
ownership In a manner that is consistent with the guidance contained in
this bulletin. Under. Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect.

C. Common errors shareholders can avold when submitting proof of
ownership to companies

In this secti'q'n_,‘ we describe two common errors shareholders make when
submitting proof of .ownership for purposes of Rule 14a-8(b)(2), and we
provide guldance on how to avold these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 in market value, or
1%, of the company’s securities entitled to be voted on the proposal at the.
meeting for at least one year by the date you submit the

proposal” (emphasis added).1% We note that many proof of ownership
letters do not satisfy this requirement because they do not verify the
shareholder’s beneficlal ownership for the entire one-year perlod preceding
and including the date the proposal Is submitted. In some cases, the letter
speaks as of a date before the date the proposal Is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
is submitted. In.other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder’s beneficial ownership over the required full
one-year period preceding the date of the propdsal’s submission.

Second, many letters fail to confirm continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the
shareholder’s beneficial ownership only as of a specified date but omits any



reference to contlpuous ownership for a one-year period,

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals:
Although our: adml tration of Rule 14a-8(b) Is:constrained by the terms of
the.rule, we bell hat shareholders can avold the two-errors highlighted:

: ¥ -to have thelir broker or bank:provide the. required
verification of ownership as of the date they plan to submit the proposal
using the folfowing format:

“As of [date'the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number
of securities] shares of [company name] [class of securities], ",

As discussed above, a shareholder may also need to provide a separate
‘written. statement from the.DTC participant. through which.the shareholder’s
‘securitiés are held if'the shareholder’s broker or bank is nota DTC
participant.

D. The: s‘ubmiéfs*ibnfof'revised proposals.

On occaslon, & shareholder will revise-a proposal-after submitting it to a
company. This section addresses questions we have received regarding
revisions toa proposal or supporting statement.

1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals. Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a
replacement of the Initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not In violation of the one-proposal limitation in.Rule 14a-8
(). A2%f the company Intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated
that If a shareholder makes revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
the revisions, However, this guidance has led some companles ta believe
that, in cases where shareholders attempt to make changes to an initlal
proposal, the company is free to Ignore such revisions even if the revised
proposal is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make

clear that a company may not ignore a revised proposal In this situation.i2

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If a'shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company Is not required to
accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and



submit a notice stating its intention to exclude the revised propasal, as
~requlred by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude:the Iniitial proposal, it would
«also need to submit its reasons for excluding the lnltial proposal

3.-‘Ifa'shareholder-'submltszaf revised 'proposal__, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the ‘original proposal is
submitted. When the Commission has discussed revisions to proposals, 34 it
has not suggested that a revision triggers a requirément to provide proof of
ownership a second time. As outlined in Rule 14a=8(b); proving ownership
includes providing a writtén statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule‘ 4a-8(f)(2) provides that If the 'shareholder “fails in [his..or her]

mlnd we dn not interpret Rule 14a-8 as requlring addltlonal proof of
ownership when a: ‘shareholder submits a revised proposal.12

E. Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos. 14 and 14C, SLB No. 14 notes that a
company should include with a withdrawal letter docurentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders Is-withdrawn, SLB No.
at, If each shareholder has designated a lead individual to act:
: d the company is able to demonstrate that the Individual is
authorized to act on behalf of all of the proporients, the company need anly
provide a letter from that lead individual indicating that the tead individual
Is withdrawing the proposal on behalf of all of the proponents. .

Because there is no relief granted by the staff in cases where a no-action
request is:withdrawn following the withdrawal of the related proposal;, we
recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that includes a
representation that the lead filer Is authorized to withdraw the proposal on

behalf of each proponent identified in-the company’s no-action request.4&

F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action
responses, Including copies of the correspondence we have recelved in
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission’s website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and



proponents, and.to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by ermail to
companies and proponents. We therefore encourage both companies. and
proponents to include emall contact Information in any correspondence to
each otherand to:us. We will use U.S. mall to transmit our no=action:
response to any company or proponent for which we do not have email
contact information.

Given the:availabllity of our responses and:the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for-
companies and proponents to copy each other on correspondence
submitted to the Commission, we ‘believe It Is tnnecessary to- transmit
copies of the related correspondence: along with our no-action response.
Therefore, we Intend to transmit only our staff response and not the
correspondencé we receive from the parties. We.will continue to post to the
Commission’s webslte coples of this. correspondence at the same: time that

we -post-our staff po-action-response:- -+ - . Vb

1 5ee Rule 14a-8(b).

2 For:an explanation of the types of share ownership in the U.S., see
Concept Release on U.S: Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] ("Proxy Mechanics Concept Release™), at Section II A
The term “beneficial owner” does not have a uniform meaning under the
federal securities laws: It has a different meaning in this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Qur use of the term in this bulletin is not
Intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 143-8 under the Securitles: Exchange Act of 1934 Relating to Proposals
by Security Holders; Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 (“The term ‘beneﬁdal owner’ when used in the context ‘of the proxy
have a broader meanlng than it would for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to-the Willlams
Act.”).

2.1f a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additionat information that is described in Rule
14a-8(b)(2)(il).

2 DTC holds the deposited securities in “fungible bulk,” meaning that there
are no specifically Identifiable shares directly owned by the DTC
participants. Rather, each' DTC participant holds a pro-rata interest or
position in the aggregate number of shares of a particular issuer held at
DTC, Correspondingly, each customer of a DTC participant — such as an
individual investor ~ owns a pro rata interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section II,B.2.a.

4 See Exchange Act Rule 17Ad-8.



& See Net Capital Ru,lve,k Release No. 34-31511 (Nov. 24, 1992) {57 FR
56973] (“Net Capital Rule Release”), at Section I1.C,

L See KBR:Inc. v. Chevedden, Civii Action No. H-11-0196, 2011 U.S. Dist.
'LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011), Apache Corp: v.
Chevedden, 696 F. Supp..2d 723 (S.D. Tex. 2010) In both tdses, the court
concluded that a securities Intermediary was not a record holder for
purposes of Rule. 14a-8(b) because it did not appear-on a list: of the:
company’s non-objecting beneﬂcial owners or on any DTC securities
position listing, nor was the intermedlary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder’s broker Is an introducing broker, the
shareholder’s account statements should include the cléaring broker’s
Identity.and telephone, number. See Net Capital Rule Release, at Section
I1.C.(lii). The clearing broker will generally be a DTC participant.

19 For purposes:of Rule 14a~8(b), the submission date of a proposal will
.generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.

11 This format Is-acceptable for purposes of Rule 143-8(b), but It is not
mandatory or exclusive.

12 A5 such, it is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

43 This position will apply to all proposals submitted after an Initial proposal
but before the company's:deadline for receiving proposals; regardlessiof
whether they are explicitly labeled as “revisions” te an initlal proposal,
unless the shareholder affirmatively Indicates an intent to submit.a second,
additional proposal for Inclusion In the. company’s proxy materials. In that
case, the company must send the shareholder a notice of defect’ pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy:
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposai limitation if-such
proposal Is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
excludable under the rule.

13 Seg, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

15 Because the relevant date for proving ownership under Rule 14a-8(b) Is
the date the proposal is submitted, a proponent who does not adequately
prove ownership in connection with a proposal is.not permitted to submit
another proposal for the same meeting on a later date.

16 Nothing in this staff position has any effect on the status of any



shareholder proposal that is not withdrawn by the proponent or its
authorized representative:

http://www.sec.gov/interps/legal/cfsib14f.htm
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October 31, 2014

New York Cﬂ} Employeas Retirement System
\Icw York City Fire Depariment Pension Fund
New York City Teachers' Retirement Systom
New York City Police Pension Fund
/o Comptrolterof the City of New York
Municipal Building
One Centre Street, Room 629
New York, NY 10007-2341

Attention: Michael Garland, Assistant Comptroller
Dear Mi. Garland:

I am writing on behalf of The AES Corporation (the “Company”), which reccived on.
October 22, 2014, the stockholder proposal you submitted on behialf of the Comptsoller of the
City of New York as custodian and trustee of the New York City Employees’ Retirement
System, the New York City Fire Depariment Pension Fund, the New York Cily Teachers'
Retirement System and the New York City Police Pension Fund {collestively, the “Proponents™)
‘pursuant to Securities and Exchange Commission (“SEC™) Rule 14a-8 for inclusion’in the proxy.
slatemenit for the Company’s 2015 Annual Meeting of Stockholders (the “Proposal™).

The Proposal contains certain procedural defiviencies, which SEC regulations require us
to bring to the Proponents” attention. Rule 14a-8(b) under the Securities Exchange Act of 1934,
as amended, provides that stockholder proponents must submit sufficient pmof of their
‘continuous ownership of at least $2,000 in market value, or 1%, of a company’s shares entitled
to vote on the proposal for at least one year as of the date the siockholder proposal was
submitted. The Company’s stock records do not indicate that the Proponents are record owners
of sufficient shaves to satisfy this requirement. In addition. to date we have not recsived
adequate proof thai the Proponents have satisfied Rule 14a-8’s ownership requirements as of the
date that the Proposal was submiited 1o the Company. The letters dated October 20, 2014 from
BNY Mellon and State Street Bank and Trust Company enclosed with the Proposal (the “Bank
Letters™) are insulficient becanse they verify ownership from October 20, 2013 through Ociober
31, 2013 and from Novembex 1, 2013 through October 20, 2014 tather than for the entire one-
year period preceding and including October 22, 2014, the date the Proposal was submitted to
the Company. In addition. the Bank 1etters are insufficient because they report on the:
Proponents’ ownership of the Company’s stack through October 31, 2013 and commencing on
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quember 1, 201 3'rather than verifying contimuous ownership by the Proponents for the entire
ane-yaat period.

To remedy this defect, the Proponents must obiain new prool of ownership letters
veritying theit continuous ownership of the requisite number of Company shares for the one-year
period preceding and including October 21, 2014, the date the Proposal was stibmitted to the
Company. As explained in Rule 14a-8(b) and in SEC stalT guidance, sufficient proof must be in
the form of!

* awritten statement from the “record” holder of the Proponents® shares (usually-a
broker of a barik) veritying that the Pmpanems continuously held the requisite:
nunber of Company shares for the one-year period preceding and including October
21, 20!4 or

» if the Proponents have filed with the SEC a Schedule 13D, Schedule 13G, Form 3,
Form 4 or Form 5, or amendments to thuse documents or updated forms, reflecting
the Proponents’ ownership of the requisite number of Company shares as of or
before the datc on which the one-year eligibility period begins, a copy of the
schedule and/or form, and any subsequent amendments reporting o change in the
ownershap level and a written slatement that the Proponents continuously held the
requisite number of Company shares for the one-year period.

If the Proponents intend to demonstrate ownership by submitting a written statement
from the “record™ holder of their shares as set forth in (1) above, please note that most latge U.S.
brokers and banks deposit their cusbomers” securities with, and hold those securities through, the
Depository Trust Company (“DTC"), a registered clearing agency that acts as a securitics
depository (DTC is also known through the account name of Cede & Co.). Under SEC Statt
Legal Bulletin No. 14F, only DTC participants are viewed as record holders of securitiés thal are
deposited at DTC. The Proponents can confirm whether their broker or bank is a DTC
participant by asking their broker or bank or by checking DTC’s participant list, which is
available-at http.//www.dwe.comd~Anedia/FilesDownloads/client-center/DTC/alpha.ashy. In
these situations, stockholders need to obtain proof of ownership from the DTC participant
through which the sccurities are held, as follows:

¢1) If'the broker or bank is-a DTC participant, then the Proponents need to submita
written statement from the broker or bank verifying that the Proponents continuously
held the requisite numbet-ol' Company shares for the one-year period preceding and
including October 21, 2014.

{2) I'the broker or bank is not # DTC participant, then the Propanents need to submit
proof of ownership from the DTC participant through which the shares are held
verifying that the Proponents continuously held the requisite number of Company
shares for the one-year period preceding and including October 21, 2014, The
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Proponents should be abie to find outthe identity of the DTC participant by asking
their broker or bank. If their broker is an infroducing broker, the Proponents may also
be able to learn the identity and telephone number of the DTC participant through
their account statements, because the cleating broker identificd on the account
statements will generally be a DTC participant. If the DTC participant that holds the
Proponents’ shares is not able to contirm the Proponents” individual holdings but is
able to confirm the holdings of the Proponents” broker or bank, then the Proponents
need to satisfy the proof of ownership requirements by obtaining and submitting two
proof of ownership statements verifying that, for the one-year period preceding and
including October 21, 2014, the requisite number of Company shares were.
continnously held: (i} one fmm the Proponents broker ot bank conﬂnmng the:
Proponents® ownership, and (i) the other from the DTC participant confirming the
broker or bank’s ownership.

The SEC’s rules require that any response to this letter be postimarked or transmitted
electronically no later than 14 calendar days from the date you receive this letter. Please address
any response to me at The AES Corporation, 4300 Wilson Boulevard, Arlington, VA 22203,

If you have any questions with respect to the foregoing, please contact me at (703) 682-
1110. For your reference, I enclose a copy of Rule 142-8 and Staff’ Legal Bulletin No. 14F.

Enclosures



Rule 14a-8 —- Shareholder Proposals

This section addresses when a company must include a shareholder’s proposal in its proxy statement
and identify the proposal in. its:form of proxy when the company holds an annual or special meetmg of
shareholders. In'summary, in order to have your shareholder proposal included an a company’s proxy
card, and includéd along with any supporting statement in its proxy statement, you must be eligible and
follow certain:procedures. Under a few specific circumstances, the company.is permitted to exclude your
proposal; but only after submitting its reasons to the Commission, We structured this section in a
question-and-answer format so that it is easiérto understand. The references to "you” areto a
shareholder seeking to submit the proposal.

(a).Question 1: What is-a proposal? A shareholder proposal is your recommendation or réquirement that
‘the company and/or its:board of directors take action, which you intend to present:at:a meeting of the

- company’s, shareholders Your proposal shoukl staleas clearly-as possible the course of action that you
believe the. company should follow. If your proposal is placed oh the company’s.proxy card, the:company
‘must.also provide in the form of:proxy means for shareholders to specify by boxes a choice between
-approval or disapprovat or-abstention. Unless otherwise indicated, the word “proposal®as used in'this
“section refers both to your proposat and to your comesponding statement in support of your proposal (if
any):

(b) Question 2: Who is eligible to submit a proposal, and how do | demonstrate to the company that | am
eligible?

(1) In‘order to be eligible to submit a proposal yol must have continuously held at least $2,000 in
market value, or 1%, of the company's securities entitied to be voted on the proposal at the
meeting for at least one year by the date you submit the proposal. You must continue to hold
those securities through the date of the'meeting.

(2) if you are the registered holder of your securities, which means.that your name appears in the
company’s records as a shareholder, the company can verify your eligibility on its own, although
you will stili have to provide the company with a written statement that you intend to continue to
hold the securities through the date of the meeting of shareholders. However, if like many-
shareholders you are not a registered holder, the company likely does not know that you are a
shareholder, or-how many shares you own. In this case, at the time you submit your proposal,
you must prove your eligibility to the company in one of two ways:

(i) The first way is to:submit to the company-a wiitten statement from the “record” holder
of your securities (usually a broker or bank) verifying that, at the time you submitted your
proposal, you continuously held the securities for at least one year. You must also
include your own written statement that you intend to continue to hold the securities
through the date of the meeting of shareholdérs; or

(i) The second way to prove ownership applies only if you have filed a Schedule 13D
(§240.13d-101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), Form
4 (§249.104 of this chapter) and/or Form § (§249.105 of this chapter), or amendments to
those documents or updated forms, reflecting your ownership of the shares as of or
befare the date an which the one-year eligibility period begins. If you have filed one of
these documents with the SEC, you may demonstrate your eligibility by submitting to the
company.

(A) A copy of the schedule and/or form, and any subsequent amendments
reporting a change in your ownership level;



(B) Your written statement that you continuously held the required number of
shares for the one-year period-as of the date of the statement; and

(C) Your written statement that you intend to continue ownership-of the shares
through the date of the company’s annual or special meeting.

-{c) Question 3: How many proposals méyrl:Submi,t? Each shareholder may-submit no more than-one
*‘proposal to a company for a.particular shareholders' meeting.

(d) Question 4: How long can my proposal be? The proposal, including any accompanying, supportmg
statement, may not exceed 500 words.

(e) Question 5: What is the deadline for submitting a proposal?

. (1) M you are submitting your proposal for the company's annual meeting; you can in most cases

“find the:deadline in last 'year's proxy statement. However, if the company-didnot hold an annual
meeting last year, or has changed the:date of Its: meetmg forthis year more thari 30 days; from
last year's meeting, you can.usually find the deadline iy one of the company's quarterly reports on
Form 10-Q;(§249.308a of this chapter),.or in shareholder reports of investmerit companies under
§270.30d-1 of this chapter.of the Investment Company Act of 1940. in order to avoii controversy,
shareholders should submit their proposals by means, including electronic means, that permit
them to prove the date of delivery.

(2) The deadline is calculated in the following manner if the proposal is submitied for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive.
offices not less than 120 calendar days before the date of the company's proxy statement
released to shareholders in connection with the prevnous year's annual meeting. However, if the
company did not hold an annual meeting the previous year, or if the date of this year's annual
meeting has been changed by more than. 30 days from the date of the previous year's meeting,
then the deadline is:a réasonable time before the company begins to print and send its proxy
materials,

(3) If you are:submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print
afid send its proxy materials.

(f) Quastion 6: What if I fail to follow onie of the eligibility or procedural requirements explained in answers
to Questions 4 through 4 of this section?

(1) The company may exclude your proposal, but only after it has natified you of the problem, and
you have falled adequately to correct it. Within 14 calendar days of receiving your proposal, the
company must notify you in‘writing of any procedural or-eligibility deficiencies, as well as of the
time frame for your response. Your response must be postmarked, or transmitted electronically,
no later than 14 days from the date you received the company's notification. A company need not
provide you such notice of a deﬁcnency if the deficiency cannot be remedied, suchas if you fail to
submit a proposal by the company's properly determined deadline. if the company intends to
exclude the proposal, it will later have to make a submission undér §240.14a-8 and provide you
with a copy under Question 10 below, §240.14a-8(j).

(2) If you fail in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals from
its proxy materials for any meeting held in the following two calendar years.



(g) Question 7. \Who has the burden of persuadmg the Commission or its staff that my proposal can be
excluded? Except-as otherwise rioted; the burden is on the company ta demonstrate that it is entitled to
exclude a proposal,

(h) Quiestion 8: Must | appear personally.atthe shareholders’ meeting to present the proposal?

;(1) Either.you, or your representative who is qualiﬁed under state law ta present the proposal on.
your: ‘behalf, must attend the meeting to present the proposal Whether you attend the meeting
yourself or send a'qualified representative to the meeting in your place, you should make sure
that you, or your representative, follow the proper state law procedures for attending the meeting
andlor presenting your proposal,

{2) I the company holds its shareholder meeting in whole or in part via electronic media, and the
company permits.you or your representative to present your proposal via such media, then you
may appearthrough electronic media rather. than ‘traveling to the mesting to appeat in person.

any meetings held ih the following twé célendar years.

(i) Question9: If | have complied with the procedural requirements, on what other bases may a company
rely to exclude my proposal? pany

(1) Improper urider state law: If the proposal is not a proper subject for action by shareholders
under the laws of the jurisdiction of the company’s organization;

Noate to paragraph (i)(1): Depending on the subject matter, some proposals are not
considered proper under state law if they would be binding on the company if approved
by shareholders. In our experience, most proposals that are cast as recommendations or
requests that the board of directors take specified action are proper under state law.
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion
is proper unless the company demonstrates otherwise.

(2) Violation of law: If the proposal would, if implemented, cause the company to violate any state,
federal, or foreign law ta which it Is suibject;

Note to paragraph ()(2): We will not apply this basis for exclusion to permit exclusion of a
proposal on grounds that it would violate Tareign law if compliance with the foreign law
would result in a violation of any state or federal law.

{3} Violation of proxy rules: If the propasal or supporting statement is contrary to any of the
Commission's proxy rules; including §240.14a-9, which prohibits materially false or misleading
statements in proxy:soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim
or grievance against the company ot any other person, or if it is designed to result in a benefit to
you, or to further a personal interest, which is not shared by the other shareholders at large;

(5) Relevance: |f the proposal relates to operations which.account for less than 5 percent of the
company's total assets at the.end of its most recent fiscal year, and for less than 5 percent of its
net earnings and gmss sales for its most recent fiscal year, and is not otherwise significantly
related to the company's business;

(6) Absence of power/authority: If the company would lack the power or authority to implement
the proposal;



(7) Management functions: If the proposal deals with a matter relating to the company's ordinary
business operations;

{8) Director elections: If the proposal:
(i) Would: disqualify a nominee who is standing for election;
(jiy Would remove a director from office before his or her term expired;

(i) Questions the: competence, business judgment, or character of one or more.
nominees or directors;

(iv) Seeks to include a-specific individual in the company’s proxy materials for electionto
the board of directors; or

{v) Otheswise could affect the outcome of the upcoming election of directors.

,(9) Conﬂlcts with company’s pmposal If the proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders. at the same meetmgt

Note to:paragraph. (i)(9): A company's submission to the: Commission under this section’
should specify the points of conflict with the.company's proposal.

(10) Substantially implemented: If the company has already substantlally implemented the
proposal;

Note to paragraph (i){10): A company may exclude a shareholder proposal that would
provide an advisory vote or seek future. advisory votes to approve the compensation of
executives as disclosed pursuant to ltem 402 of Regulation S~K (§229.402 of this:
chapter) or any successor to ltem 402 (a* say-on-pay vote®) orthat relates to the
frequency of say-on-pay votes, provided that in the most recent shareholder vote
required by §240.14a-21(b) of this chapter a single year ( i.e., one, two, or three years)
received approval of a majority of votes cast on the matter and the company- has adopted
a pohcy on the fnequency of say-on-pay votes that is consistent with the ¢hoice of the
majority of votes cast in the most recent shareficlder vote requued by §240.14a-21 (b) of
this chapter:

(11} Duplication: if the proposal substantially duplicates another proposal previously submitted to
the company by another proponent that will be Included in the company’s proxy materials for the
same meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject'matter as another
proposal or proposals that has or have been previously included in'the company’s proxy materials
within the preceding 5 calendar years, a company may exclude it from its proxy materials for any
meeting held within 3 calendar years of the last time it was included if the proposal received:

(i) Less than 3% of the vote If proposed once within the preceding 5-caléndar years;

{if) Less than 6% of the vote on its last submission to sharehakiers if proposed twice
previously within the preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if praposed three
times or more previously within the preceding 5 calendar years; and



{13) Specific-amount of dividends: If the proposal relates to specific amounts of cash or stock
dividends.

(). Question. 10: What procedures must the company follow: if it intends to exclude my proposai?

(1) Jfithe companyi mtends to'exclude a proposal from jts proxy materials, it must file its:reasons
with the. Commission: no later than 80 calendar days before it files its definitive proxy:statement
and form of proxy: with the:Commission. The company must simultaneously’ provide you with a
copy of its submission: The' Commission staff may permit the company to make its submission
later than '80:days:beforethe company files its definitive proxy. statement and form of proxy, if the
company demonstrates good cause for missing the deadiine.

{2) The company must file six paper copies of the following:

(i) The proposal;

(i) An ‘explanation of why the company believes that it ray exclude the proposal, which-
should, if possible, refer to the most recent applicable authority, stich as prior Division-
letters: issued under the rule; and

(ﬁ,i)[A supporting opinion of counsel whein such.reasonsare based on matters of state or
foreign law.

(k) Quwestion 11: May 1 submit my own statement to the Commission responding to the company's
arguments? Yes, you may submit.a response, but it is not required. You should try to submit any
response to us, with a copy to the company, as soon as possible after the company makes its
submission. This way, the Commission staff will have time to.consider fully your submission before it
issues its response. You should submit six paper copies of your response.

{l) Question 12: if the company includes my shareholder proposal in its proxy materials, what information
about me must it include along with the proposat itself?

(1) The company's proxy statement must include your name and address, as well as the number
of the company's voting securities that you hold. However, instead of providing that information,
the company may instead inciude a statement that it will provide the information to sharsholders.
promptly tpon receiving an oral or written request.

{2) The company is not responsible for the contents of your proposal or suppoiting statement.

(m) Question 13: What can | do if the company includes in its proxy statement reasons why It believes
‘shareholders should not vote in favar of my. proposal, and | disagree with some of its statements?

(1) The compary may elect to include in its proxy statement reasons why it believes shareholders
should vote-against your proposal. The company is allowed to make arguments reflecting its own
point of view, just as you may express your.own point of view in your proposal's supporting
statement.

(2) However, if you believe that the company’s opposition to your proposal contains materially
false or misleading statements that may violate our anti-fraud rule, §240.14a-9, you should
promptly send to the Commission staff.and the company a letter explaining the reasons for your
view, along with a copy of the company's stalements opposing your proposal. To.the extent
possible, your letter should include specific factual information demonstrating the inaccuracy of
the company's claims. Time permitting, you may wish to try to work out your differences with the
company. by yourself before contacting the Commission staff.



-(3) We require the company to send you a copy of its statements opposing your proposal before it
sends: its proxy materials, so that you may bring to our attention any materially false or misieading
statements, under the following timeframes:

(l) If our-no-action response requires that you make revisions to your proposal or

v-su;)portxng staternent as a condition to.requiring the company to include it in its proxy
materials, then the company must provide youwith-a copy of its opposition statements no

flaler than 5 calendar days. after the. company receives a copy of your revised proposal; or

- (i) Inall other cases, the company must provide you with a.copy-of its opposition
‘statements no later than 30 calendar days before its files definitive copies of its proxy
‘statement and form of proxy under §240:14a-86.
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Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
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bulletin is not a rule, regulation or statement of the Securities and
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A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

= Brokers and banks that constitute “record” holders under Rule 14a-8
(b)(2)(i) for purposes of verifying whether a beneficlal owner is
eligible to submit a proposal under Rule 14a-8;

+ Common errors shareholders can avoid when submitting proof of
ownership to companies;

« The submisslon of revised proposals;

» Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

e The Division’s new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No, 14, SLB



No. 14A, SLB No. 14B, SLB b!"(); 14C, SLB No. 14D and SLB No. 14E.

B. The types of brokers and banks that constitute “record” holders:
under Rule 14a-8(b)(2)(i) fc 'ﬁrposes of verifying whether a
beneflclal owner is eliglble to.submat a proposal under Rule 14a-8

1. Eligibility to ;[ﬁlf;,ﬁj_ﬂ;g{pjrobggz’ﬂ under Rule 14a-8

To be eligible to submit a shareholder propesal, a shareholder must:have
continuously held at lea 00 inr market value, or 1%, of the company’s
‘securities entitled to be ‘on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
‘The shareholder must also continue:to hold the required amount of
securities through the date of the meeting and must provide the company
with a written statement of intent.to:do'so.L

“Thé steps that a shareholder‘must take to verify his or her:eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and
beneficlal owners.2 Registered owners have a direct relationship with-the
Issuer because their ownership of shares‘is listed on the records maintained
by the Issuer or its transfer agent. If:a shareholder Is a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares:issued by U.S. companles,
however, are beneficial owners; which means that they hold their securities
in book-entry form through a securities intermediary, such as a broker ar a
bank. Beneficial owners are sometimes referred to as “street name”
holders. Rule 14a-8(b)(2)(1) provides that a beneficial owner can provide:
proof .of ownership to support his-or her eligibility to submit a proposal by
submitting a written statement “fromi the ‘record” holder of [the] securities
(usually a broker or bank),” verifylng that, at the time the proposal was:
submitted, the sharehoider held the required amount of securities
continuously for at least one year.2

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deéposit their customers’ securities with,
and hold.those securities through, the Depository Trust Company (*DTC"),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTC.2 The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposnted with DTC by the DTC participants, A company
can request from DTC a “securities.position listing” as of a specified date,
which identifies the DTC participants having a position in the company’s
securities and the number of securities held by each DTC participant on that
date.2

3. Brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(1) for purposes:of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8



In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be: consldered a “record” holder for purposes. of
Rule 14a—8(b)(2)(|) An mtroducing broker is a broker that engages: In sales

. .and other-activities involvlng customerﬁcontact such as opening customer

accounts and accept!ng custorner arc tjs; but Is not permitted to: malntain
custody of customer funds ‘and securitles.® Instead, an introducing broker
-engages another: broker, kn_, n.as:a “clearing broker,” to hold-custody of
client funds and: securitles, t Jear and execute customer trades; and to
handle:other functions such as: issulng confirmations' of customer trades and
customer account statements, Clearing brokers generally are DTC
participants; introducing brokers. generally are not. As introducing brokers
generally are not DTC participants, and therefore typlcally do not-appear on
DTC's securities position listing, Hain Celestial has required companies to
accept proof of ownership Ietters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants; the company is unable to verify the positions against its own
or its transfer agent’s records or against DTC's securities position listing.

1In light of questions we have recelved following two recent court cases
relatirig to proof of ownership-Gnder Rule 14a-8Z and in light of the
Commission’s discussion of registered and benéficial owners in the Proxy’
‘Mechanics-Concept Release, we have réconsidered our views as to what
types of brokers and banks should be-considered “record” holders. under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in-a company's securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(1) purposes, only DTC participants should be
viewed as “record” holdérs of securities that are deposited at DTC, As a
result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners-and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a- 1988 staff no-action letter
addressing that rule; under which brokers and banks that are DTC
particlpants are considéred to be the record holders of securities on deposit
with DTC when calculattng the number-of record ‘holders for purposes of
Sections: 12(9) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears. on the shareholder list as the sole registered
owner of securities: deposlted with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed ds the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view,

How can a-shareholder determine whether his or her broker or bank is a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC's participant list, which is
currently available on the Intemet at
http://www.dtce.comfdownloads/membership/directories/dtc/alpha.pdf.




What if a shareholder’s broker or bank is:not on DTC’s participant list?

The: shareho!der will need to obtain proof of ownetship from the DTC:
' participant through which’ the securities are held, The shareholder
sshould be able to. ﬁnd out who this DTC pamdpant is by -asking the

' fshareholder s broker:or bank.2

If the DTC particlpant knows the: shareholder’s:-broker or bank’s
holdings, but does not know the' shareholder’s holdings, a‘shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting-two proof
of-ownership. staternents verifying that, at the time the proposal was:
submitted, the required amount of securities were continuously held for
at least one year — ohe ‘from the shareholder’s broker or bank
‘confirming the shareholder’s ownership, ‘and the other from the DTC'
partic:pant confirming the broker or bank’s: ownership.. ‘

How w:ll the:staff process’ Ho-action réquests that'argue for: exclusian on
the basis that the shareholder’sproof of ownérship is not from a DTC:
: participant?

The staff will grant no-action relief to.a company on the basis that the

shareholder’s proof of ownership:Is not from:a DTC participant only:if
the company’s notice of defect describes the required proof of
ownership in a manner that is consistent with the guidance contained in
this bulletin. Under Rule. 143-8(1’)( 1), the shareholder will have an
opportunity to obtain the requisite’ proof ‘of ownership after recelving the
notice of defect.

C. Common errors-shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
1itting proof of ownershlp for purposes of Rule 14a-8(b)(2), and we
provtde guidance on how to avold these errors.

First, Rule 14a-8(b) requires a shareholder to. provide proof of ownershlp
that he or'she has’ “contlnuously held at least $2,000 in market: value, or
1%, of the company’s securities eiititled to be voted on the proposal at the
meeting for at least one year by the date vou.submit the

proposal” (emphasis added).A4 We: hote that many proof of awnership
letters do not satisfy this requiremient because they do- not verify the:
shareholder’s beneficial ownership for the entire one-year perlod preceding
and including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
is submitted. In other cases, the letter speaks as of a date after the date
the.proposal was submitted but covers a period of only one year, thus
‘falling to verify the sharéeholder’s beneficial ownership over the reguired full
one-year period preceding the date of the proposal’s submission.

Second, many letters: fall to confirm continuous ownership of the securlties.
This ‘can occur when a broker or bank submits a letter that confirms the
shareholder’s beneficial ownership only as of a specified date but omits any



reference to continuous ownership for a one-year period.

We recognize that the requirements.of Rule 14a-8(b) are highly prescriptive
-and.can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b} is constrained by the:terms of
‘the: rule, we believe that shareholders.can avoid:the two-errors highlighted
above by arranging to have thelr ‘broker or bank provide the required
‘verification of ownership as of the date they plan to submit the proposal
using the following format:

™As-of [date the proposal is; submitted], [name of shareholder]
held, and has held contlnuously for at least one year, [number
of securities] shares of [company name] [class of securities]./3&

As discussed:above; a shareholder may also.need to provide a separate
written-statement from the DTC participant through which the shareholder’s
securitles are held if the shareholder’s. broker or bank isnot a DTC
partidpant

D. The submission of revised p‘ropdsa’ls.

‘On occasion, a shareholder will revise a proposal after submitting ttoa
company. This:section addresses questions we have received regarding
revisions to a proposal or supporting statement.

1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
recelving proposals. Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a
replacement of the initial proposal. By submitting a. revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder-is not'in violation of the one-proposal limitation in‘Rule 14a-8
(€).22 If the company Inténds to submit a no-action request, it must do so
with respect to thé'revised proposal.

We recoghize thatin Question and Answer E.2 of SLB No. 14, we Indicated
that if a shareholder makes revisions to a proposal before the company
submits Its no-action request, the company can choose whether to accept
the revisions. However, this guldance has-led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the campany Is free to Ighore such revisions even if the revised
proposal is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make
clear that a company may not Ignore a revised proposal In this situation.2

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal,
Must the company accept the revisions?

No. If a shareholder submits revisions to a proposal after the deadline for
recelving proposals under Rule 14a-8(e), the company Is not required to
accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and



submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(]). The company’s notice may cite Rule 14a-8(e) as:
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends ta.exclude the initial proposal, It would
also need to submit its reasons: for excluding the Initial proposal,

3. I a shareholder submits a revised proposal, as of which date:
must the shareholder prove his or her share ownership? ‘

A shareholder must prove ownershlp as of the date the original proposal'ls
submitted. When the Commission has discussed revisions to proposals, 2 it
has not suggested that a revision triggers a. requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
includes providing-a written statement that the shareholder intends to
continue to hold the. securities through the date of the shareholder meeting.
Rule 14a= 8(f}(2) o] es that if the shareholder “falls:in [his or her]
promise to hold the required number of securities through the date ofthe .
meeting of sharehotders, then the company will be permitted to-exclude: all
of [the same shareholder's] ‘proposals from its proxy materials for any
meeting held In the following two-calendar years.” With these provisions'in:
riind, we do not interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits.a revised proposal.42

E. Procedures for w!thdrawing no-action requests for proposals
submitted by muitiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a
company should. include with a withdrawal letter documentation
demonstrating thata shareholder has withdrawn the proposal. In cases:
where: a proposal submitted by multlple shareholders is withdrawn, SLB No.
14C states that, If each'shareholder has designated a lead individual to act
on Its behalf and the company is able to demonstrate that the individual is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual indicating that the lead individual
is withdrawing the proposal on behalf of all of the proponents.

Because there is no refief granted by the staff in cases where a no-action
request Is. withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
beoveily burdensome. Going forward, we will process a withdrawal request
If the company provides a letter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposal-on
behalf of each propofent identified in the company’s no-action request.18é

F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Divisian has transmitted copies of our Rule 14a-8 no-actlon
responses, Including coples of the correspondence we have recelved in
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Comimnission’s website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and



proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rulé 14a-8 no-action responses by emall to

-companies and proponents. We'therefore encourage both:companies and

proponents to include email contact information in any corresponderice to

‘each other and to-us. We will use U.S. mail to transmit our no-action

response to any company or proponent for which we do not have email

<contact: information.

~ :Glven the availabllity of our responses and the related correspondence on

the Commissjon’s websjte and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence

submitted to the Commission, we belleve itis unnecessary to transmit

copies of the related ‘correspondence. along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we recejve from the parties. We wilf continue to post to the

Commission’s website coples: of this; correspondence at the same ttme that
- we post our staff-no-action. résponse:

1.56e Rule 14a-8(b).

2 For an explanation of the types of share ownership in the U.S., see
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) {75 FR 42982] (“Proxy Mechanlics Concept Release”), at Section I1.A.
Theterm “beneficial owner” does not have a uniform meaning under the
federal secutities laws, It has a different meaning in this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term In this bulletin is riot
lntended to:suggest that registered owners: are not benefictal owners for
purposes of those Exchange Act provisions; See Proposed Amendmentsto
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Propesals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982},
atn.2 (*The term ‘benéfi¢ial owner’ when used in the context of the proxy
rules, and In Tight of the purposes of those rules, may be. interpreted to'
have a broader meaning than it would. for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to the Williams:
Act.”).

2 I a shareholder has filed a Schedule 13D, Schedule 13G, Form-3, Form 4
or Form 5 reflecting ownership of the requlred amount of shares, the:
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional Information that is described in Rule
14a-8(b)(2)(1l).

4 DTC holds the deposited securities In “fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants, Rather, each DTC particlpant holds a pro rata interest or
position in the-aggregate number of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC participant - such as an
individual investor ~ owns a pro rata Interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section I1.B.2,a.

2 See Exchange Act Rule 17Ad-8.



§ See Net Capltal Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] ("Net Capital Rule Release”), at Section II.C.

Z See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S. D. _Tex Apr. 4; 2011); Apache Corp. v:
Chevedden, 696 F..Supp. 2d 723 (5.D. Tex. 2010). In both cases,. the court:
concluded that a securities Intermedtary was.not a record holder for
_purposes of Rule 14a-8(b) because itidid not-appear on a list of the.
company’s non-objecting beneficlal owners-or-on any DTC securitles
position listing, nor was the intermediary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In additlon, If the shareholder’s broker is an introducing broker, the
shareholder’s account statements should include the dlearing broker’s
‘identlty and telephone number. See Net: Caplta! Rule Release, at-Section
HL.C.(1l): The: clearing broker will generally: be a DTC participant.

»19 For purposes of Rule 14a-8(b). the submission:date of a proposal will
generally precede the ¢ company’s recelpt date of the proposal, absent the
use of electronlc ot other means of same-day delivery.

AL This. format is acceptable for purposes of Rule 14a-8(b), but it is not
mandatory or exclusive,

12 As such, it Is not appropriate for a-company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

13 This pasition will apply to all proposals submitted after an initial proposal
but before the company's deadline for recelving proposals, regardless of
whether they are-explicitly labeled as “revisions® to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a-second,
additional proposal for inclusion In'the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it Intends to exclude either proposal from its proxy
materlals in reliance on Rule 14a-8(c). In light of this guldance, with
respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters In which we took the view that a
proposal would violate the Rule 14a-8(¢) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted
a Rule 142a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notifled the proponent that the earlier proposal was
excludable under the rule.

14 gee, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

43 Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does nat adequately
prove ownership in connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

18 Nothing In this staff position has any effect on the status of any



shareholder proposal that is not withdrawn: by the proponent or its:
authorized representative,

http://www.sec.gov/interps/legal/ctsib14f.htm
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Or¥iCE OF THE COMPTROLLER
Scorr M. STRINGER

MuNIGIPAL Busipmg
ONKCRNTRESTREFY, ROON 620

NEW YOkR, N.¥. 10007-234)

TRL: (212} 669-2517

fax: (12) 669-4072
MUARLANASHMITCROILIB ML GO

Michaci Gacland
ASSISTANT COMPTROLLER
mmnwm.so(mmn

Noyember 5, 2014

Mr; Zafar Hasan
Assistant General Counsel
The AES Corporalion
4300 Wilson Boulevard
Arlington, VA 22203

Dear Mr. Hasan:

In response 1o your lenter, dated October 31, 2014 regarding the eligibility of the New York City
Bmployees’ Retiroment System, the New York City Fire Department Pension Fund, the New
York City Teachers® Retirement System, the New York City Police Pension Fund, and the New
York City Board of Education Retirement System {the “Systems™) to submit a sharcholder
proposal i AES Corporation (the “Company™), in accordance with SEC Rule 14a-8 (b), I
enclose letiers from State Street Bank and Trust Comnpany, the Systems” custodian bank since
November 1, 2013, certifying that at the time the shareholder proposal was submitted tothe
Company, each held, continuously since November 1, 2013, at least $2,000 worth of sharcs of
the Company s cormmon stock. 1 hereby declare that each intends to continue to holdat least
82,000 worth of these securities through the daie of the Com pany's next annual meeting.

As you know, I previously provided the Company with letters fromy The Bank of New York
Mellon: Corporation cerlifying that each of the Systems held continuously at least $2,000 worth
of shares of ithe Company’s common stock for the twelve months ending October 31, 2013,

Our current and former custodian banks have each confirmed that they are DTC participants.

Sincerely, ) /‘ i

. f _f‘ 5 ,
//’/’/f f'/‘«'z// i
Michael Gacland

Enclosure
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November 3, 2014

Re: New York City Teachers’ Retirement System

To whoﬁt it may concern,

Please be advised that State Street Bank and Trust Company, under DYC number 997, held in
custody’ continuously, on behalf of the New York City Teachers” Retirement System, the below
position from Novernber 1, 2013 to October 23, 2014 a5 noted below:

ecurity: AES CORP:

Cusip: 00130H105
Shares: 580,062

Please don't hesitate to contact me'if you have any questions.

i
Derek A Farrell ’

Assistant Vice President



November 3, 2014

Re: New York City Employee’s Retirement System

To whom It may concem,

. Please he advised that State Street Bank and Trust Company, under DTC number 997, held in
custody. continuously, on-behalf of the New York City Employee’s Retirement System, the below
position from'November 1,.2013 to October 23; 2014 as noted befow:

Security: AES CORP

Cusip: 00130H105
Shares:- 555,503

Piease don't hesitate to contact me if you have any questions.

Sincerely,.

Ssedit Fa

Derek A. Farrell
Assistant Vice President
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November 3, 2014

Re: New York City Police Pension Fund

To whom it may coricern,
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Please be advised’that State Street Bank and Trust Company, under DTC number 997, held in
custody continuously, o behalf of the New York City: Police Pension Fund, the bélow position from

November 1, 2013 to October 23, 2014 as noted below:
Security: AES CORP
Cusip: 001304105

Shares: 168,439

Pledse don’t hesitate to contact me if you have any questions.
ﬂ y i P / 7
kol B ond?

Derek-A. Farvell
Assistant Vice President
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November 3, 2014

Re: New York CRty Five Dapartment Pension Fund

To whoinit may coricern,

Please be advised that State Street Bank and Trist: Company, under DTC: number 997, held in
custody continuously, on behalf of the:New York City Fire Department Pension Fund, the below:
position from November 1, 2013 to October 23, 2014 as noted below:

Sgcurity; AES CORP

o 001304105
Shares: 29,108
Please don't hesitate ta contact me if you have any questions.
Sincerely,
Derek A. Farrell

Assistant Vice President
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November 3, 2014

Re: New York City Board of Education Retirement System

To whom it may concern,

Please bé advised that State Street Bank and Trust Company, under-DTC number 997, held in
custody continuously, on behalf of the New York City Board-of Education Retirement System, the
below position from November 1, 2013 to October 23, 2614 as noted below:

Security: AES CORP

Cusip: 00130H105
Shares: 39,022

Please don't hesitate to contact me if you have any gquestions.
Sincerely,
2 o

Derek:A, Farrell
Assistant Vice President
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November 20, 2014

VIA OVERNIGHT MAIL

New York City Board of Education Retirement System
c/o Comptroller of the City of New York

Municipal Building

One Centre Sireet, Room 629

New York, NY 10007-2341

Attention: Michacl Garkxnd, Assistant Comptroller
Dear Mi. Gasland:

} am writing on behalf of The AES Corporation (the “Company™), which on October 22, 2014
received your letter dated October 20, 2014 (the “Submission Letter™) submitting a stockholder proposal
pursuant to Securities and Exchange Commission (*SEC™) Rule 14a-8 for inclusion in the proxy
statement for the Company’s 2015 Annual Meeting ol Stockholders (the “Proposal™). In the Submission
Letier, you stated that you were submiuting the Proposal on behalf of the Comptroller of the City of New
York ascustodian and frustee of the New York City Employces’ Retirement System, the New York City
Fire Department Pension Fund, the New York City Teachers’ Retirement System and the New York
City Police Pension Fund.

Subsequently, in response to a deficiency notice that the Company sent to you, the Company
received your letter dated November 5, 2014, Inyour November 5 letter, you state (amang other things)
that you are addressing the eligibility of the New York: City Board of Education Retirernent System (the
“System™) to submit 4 stockholder proposal to the Company, and that you previously provided the
Company  letter from The Bank of Mew: York Meltlon Corporauon regarding the System’s ownershipof
the Company’s stock. ‘We are writing to-call your atiention to the tact that the Submission Letter did not
include the System-as a stockholder proponent of the Praposal, the Company has not otherwise received
a stockholder proposal from the System and the Company has not reccived a letter from The Bank of
New York Mcllon Corporation regarding the System®s ownership of the Company’s stock. The
deadlinc for submitting stockholder proposals pursuant 1o Rule 14a-3 for the Company’s 2015 Annual
Meeting of Stockholders has expired, and your November 5 lotter is the fivst communication that the
Company hag received referring to the Systcm as a stockholder proponent for the Company’s 2015
Annual Mecting of Stockholders, Accordingly, unless the Sysiem can demonstrate ulhmmsc, the
Company will treat the System as having not submitted any proposal to the Company pursuant to Rule
142-8 for inclusion in the proxy statement for the Company’s 2015 Annual Mecting of Stockholders.

To the extent the System can demonstrate that it submitted a stockholder proposal to the
Company in a timely mannér pursvant to Rule 14a-8, please note that the materials relating to the
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System that were included with your November 5 letter contain certain procedural deficiencies, which
SEC regulations require us to bring to the System’s attention. Rule 14a-8(b) under the: Securities
Exchange Act of 1934, as amended, provides that stogkholder proponents must submit sufficient proof
of their continuous ownership of at least $2,000 in market value, or 1%, of a company’s shares entiticd
10 vote on the proposal for at least one year as of the date the stockholder proposal was submitted. The
Company’s stock records do not indicate that the Syslem is a record owner of sufticient shares to satisfy
this requirement. In addition, to date we have not received adequate proof that the System has satisficd
Rule 14a-8°s ownership requiremenis as of the date that the proposal was submitied to the Company.
The letter dated November 3, 2014 from State Steet Bank and Trust Company enclosed with your:
November 5 letter is insufficient because it verifies ownership from: November 1, 2013 through October-
23, 2014, In contrast, Rule 14a-8(b) requires that ownership be verified for the entire one-year period
preceding and including the date the proposal was submitted to the Company.

To remedy this defect, the System must obtain a new proof of ownership letter verifying its
cantinuous dwnership of the requisite number of Company shares for the one-year period preceding and
mcludmg the date the System’s proposal was submitted to the Company. As explained in Rule 142-8(b)
and in SEC statf guidance, sufficient proof must be in the form of:

(1) a written statement from the “record™ holder of the System’s shares (usually a brakerora
bank) verilying that the System continuously held the requisite number of Company shares
for the one-year period preceding and including the dute the proposal was submitted 1o the
Company; or

(2) if the System hos filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form 4 or
Form 5, or amendments to those documents or updated forms, reflecting the System’s
ownershtp of the requisite number of Company shares as of or before the date on which the
one-year ellglbnlity period begins, a copy of the schedule and/or form, and any subsequent
amendmeits reporting a change in the ownership level and » written statement that the
System continuouslty held the requisite number of Company shares for the one-year period.

If the System intends to demonstrate ownetship by submitting a written statement from the
“record™ holder of its shares as sci forth in (1) above, please note that most large U.S. brokers and banks
deposit their customers’ securifies with, and hold those securities through, the Depository Trust
Company (*DTCT), a registered cle'u'mg agency that acts as a securities depository (DTC is also known
through the account name of Cede & Co.), Under SEC StaiT Legal Bulletin No. 14F, only DTC
participants arc viewcd as record holders of sceurities that arc deposited at DTC. The System can
confirm whether its broker or bank is-a DTC participant by asking its broker or bank or by checking
DTC’s participant list, which is available at hitp//Awww dtee.com/~/medin/Tiles/Downloads/client-
center/DYTC/lpha.ashs. In'these situations, stockholders need to obtain proof of ownership from the
DTC participant through which the securitics are held, as follows:

(1) If the broker or bank is a DTC participant, then the System needs to submit a wrilten
statement from the broker or bank verifying that the System continuously held the requisitc
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nuritber of Company shares for the one-year period preceding and including the dato the.
proposal was submitted to the Company.

(2) If the:broker or bank is not a D'I'C. participant, then the System needs to submit prooflof
ownership from the DTC participant. through which the shares are held verifying that the
System continuously held the requisite number of Company shares for the one-year penod
preceding and including the date the proposal was submitted to the Company. The System:
should be able to {ind out the identity of the DTC participant by asking its broker or bank. If
its broker is an introducing broker; the Sysieim ma Y also be able to Jearn the identity and
telephone frumber of the DTC participant througb ils account statements, becaiise the
clearing broker identified on the aceount statements will generally be 4 DTC parficipant. If
the DTC participant that holds the System’s shares is not able to confirm the System’s
individual holdings but is able to confirm the holdings of the System’s broker or bank, then
the System need to satisfy the proof of ownership requircents by obtaining and submilting
two proof of ownership statements verifying that, for thie one-year period pmcedmg and
including the date the proposal was submitted to the Company, the requisite number of
Company shares were continuously held: (i) one from the System’s broker or bank
confirming the System’s ownership, and (i) the other from the DTC participant contirming
the broker or bauk's ownership,

In addition, your Ietter dated November 5, 2014 did not indicate that the Comptroller of the City
of New York has legal authority to submit a proposal on behalf of the System. In order tor a proposal to
be properly submitted by the Compiroller of the City of New York on behalf of the System, you must
indicate the capacity in which the Comptroller is able to act on behalf of the System.

The BEC’s rules require that any response to this letter be postmarked or transmitted
electronically no later than 14 calendar days from the date you receive this letter. Please address any:
wesponse to me at The AES Corporation, 4300 Wilson Boulévard, Arlington, VA 22203

Ilyou have any questions with respest ko the foregoing, pleass contact me 8t (703) 682-1110,
Fot your teference, 1 enclose a copy of Rule 14a-8.and Staff Legal Bulletin No. 14F.

Sincerely,
Za! ala:n\/

Assistant General Counsel

Enclosures



Rule 14a-8 — Shareholder Proposals

This section addresses when a.company must include a shareholder's proposal in its proxy statement
‘and identify the proposal in its form of proxy when the company holds an:annuat or special meetlng of
shareholders. In summary, in order to have your shareholder proposal included on a company’s proxy.
card, and mcluded along with any supporting statement in its proxy statement, you must be eligible. and
follow certain procedures. Under a few. specific circumstances, the company is permitted to exclude your
proposal, but only after submitting its reasons to the Commission. We structured this sectionina
question-and-answer format so that itis easier to understand. The references to “you” areto a
shareholder seeking to.submit the proposal.

ostior hat is a proposal? A shareholder’ proposal is your recommendation or requirement that

the company and/or its board of directors take action, which you intend to present at a meeting of the

‘,_‘comgan[s shareholdérs. Your propesal should state-as clearly as possible the course of action that you e
beliave the company ‘should follow. 1 your proposal is placed on the company's.proxy card, the company

‘must also provide in the form of proxy means:for shareholders.to specify by boxes a cho:oe between

approval ordlsapproval or abstention, Unless otherwise indicated, the word “proposal™ as used in this

‘section refers both to your proposal ‘and to your corresponding statement in support of your proposal (if

any).

(b) Question 2: Who is eligible to submit a proposal, and how do | demonstrate to the company that I-am
eligible?

(1) In order to be eligible to submit a proposal, you must have continuously held at least $2,000 in
market value,.or. 1%, of the company's securities entitled to be voted on the proposal atthe
meeting for at least-one year by the date you submit thé proposal. You must continue to hold
those securities through the date of the meeting.

(2) i you-are the registered holder of your securities; which means that your name appears in the
company's records as a shareholder, the-company can.verify your eligibility on its‘own, although
you will still have to provide the company with a written statement that you intend to continue to
hold the securities through the date of the meeting of shareholders. However, if like many
shareholders you are not a registered holder; the company likely does not know that you are a
shareholder, or how many shares you own. In this case, atthe time you submit.your proposal,
-you must prove your eligibility torthe:company in one of two ways:

{i) The first way is to submit to the company awritten statement from the “récord” holder
of your securities (Usually a broker or bank) verifying that, at the time you submitted your
proposal, you continuously held the securities for at least one year. You must also
include your own written statement that you intend to continue to hold the securities
through the date of the meeting of shareholders; or

(i) The second way to prove ownership applies only if you have filed a Schedule 13D
(§240.13d-101), Schedule 13G (§240.13d~102), Form 3 (§249.103 of this chapter), Form
4 (§249.104 of this chapter) andfor Form 5 (§249.105 of this chapter), or amendments to
those documents or updated forms, reflecting your ownership of the shares as of or
before the date on which the one-year eligibility period begins. If you have filed one of
these documents with the SEC, you imay demonstrate your eligibility by submitting to the
company:

{A) A copy of the schedule and/or form, and any subsequent amendments
reporting a change in your ownership level;



(B):Your written statement that you continuously held the required number of
shares for the one-year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownershtp of the shares
through the date of the:company's:annual or-special meeting.

(c) Question 3: How many proposals may | submit? Eachishareholder may submit o moré than one
proposal to.a: company. for a particular shareholders’ meeting.

(d) Question 4: How lorig can my proposal be? The proposal, including any accompanying supporting
statement, may not'éxceed 500 words.

(e) Question 5; What is the deadline for submitting a proposal?

(1) If your are: Submitting your proposal for the company's-annual meeting, you can in.most cases

find the deadlinein: !astyeat‘s proxy- statement. However, ifthe. company '+ did nothold an-annual

; ‘ ' eeting for this year more than 3C 'days from
o "lasryea ; me*eﬂng,you Tarrusually finid the-deadling in‘one of the conmpany's'quarterty reports on”
‘Form 10-Q (§249,308a of this chapter), or in shareholder reports of investment companies under
§270.30d-1 of this-chapter of the Investment Company Act of 1940. In order to.avold controversy,
‘shareholders should submit their proposals by means; including electronic. means, that permit
themvio prove the date of delivery.

{2) The deadiine is calculated in the following manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive
offices not less than 120 calendar days before the date of the company’s proxy statement
released to shareholders in connection with the previous year's annual meeting. However, if the
company did not hold an annual meeting the previous year, or if the date of this year's annual
‘meeting has been changed by more than 30 days from the date of the previous year's meeting,
then the deadline i< a reasonable time before the company begins to print and send its proxy
materials.

(3) If you-are submitting your proposal for a meeting of shareholders other than.a regulary
scheduled annual meeting, the; deadhne is a reasonable time before the company begins to print
and send its proxy materials:
(f) Question 6: What if'I-fajl o follow ohe of the:eligibility or procedural requirements explained in answers.
to Questions 1 through 4 of this section?

(1) The company may exclude your proposal, but only after it has notified you of the problem, and
you have failed adequately to correct it. Within 14 calendar days of receiving your proposal, the
company must notify. you in writmg of any procedural or eligibility deficiencies, as well as of the
time frame for your response. Your response must be postmarked or transmitted electronically,
no later than 14 days from the date you received the company's notification. A company need not
provide you such notice'of a deﬁcnency if the deficiency cannot be remedied, such as if you fail to
submit a proposal by the company’s properly determined deadline. If the company intends to
exclude the proposal, it will later have to make a submission under §240.14a~8 and provide you
with a copy under Question 10 below, §240.142-8(j).

(2) If you fail in your promise to hold the required number of securities through the date of the
meeting of shareholders, thenthe company will be permitted to exclude all of your proposals from
its proxy materials for any meeting held in the following two calendar years.



(g) Question 7: Who has the burden of persuading the Commission or: its staff that my proposal can be
excluded? Except.as otherwise noted the burden is on the company to demonstrate that it is entitied to
exclude a proposal.

(h) Question 8; Must | appear personally at the shareholders' meeting to present the proposal?

(1).Either you, or your representative who is.qualified. under state law to. presént the proposal on
‘your behalf, must attend the.meeting to present the proposal. Whether you attend the meeting
yourself or- send a qualified representative to the meetingin your place, you should make sure
‘that you, or your representative, follow the proper state laWprocedures for attending the' meeting
andfor presenting your proposal.

(2) I the company holds its shareholder meeting in-whole or in part via electronic media, and the
company pemnits you or your representative to present your proposal via such media; then you
‘may i appear through electronic media rather than traveling to the meeting to-appear in person.

(3) if you-or your qualified repmsenmbve fail to appear and presem the proposal, without good :
‘any meetings held in the following two calendar years.

{i) Question 9: If | have complied with the procedural requirements; on what other bases may a company’
rely to exclude my proposal?

(1) Improper under state law: If the proposal is not a proper subject for action by shareholders
under the laws of the jurisdiction of the company's organization;

Note to paragraph {i)(1): Depending on the subject matter, some proposals are not
considered proper-under state law if they would be binding on the company if approved
by shareholders. In our experience; most proposals that are cast as recommendations or
requests that the board of directors take specified action are proper under state law.
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion
is-proper unless the company demonstrates otherwise.

(2), Violation of law: If the proposal would, if implemented, cause the company to violate any state,
federal, or foreign law to which it is:subject;

Note to paragraph (i)(2):We will not:apply this basis for excliision to permit exclusion of a.
proposal on grounds that it would violate Toreign law if compliance with the foreign law
would result in‘a violation of any:state or federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission's proxy rules; including §240.14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim
or grievance against the company or any other person, or if it is designed to result in a benefit to
you, orto further a personal interest, which is not shared by the other shareholders at large;

(5) Relevance: If the proposal refates to operations which account for less than 5 percent of the
company's total assets at the end of its mostrecent fiscal year, and for less than 5 percent of its
net eamings and gross sales for its most recent fiscal year, and is not otherwise significantly
related to the company's business;

(8) Absence of power/authonty: If the company would lack the power or authority to implement
the proposal;

-~ == cabse; thecompany will e permitted to exclode all of your proposals from™its proxy materalsfor



(7) Management funictions: If the proposal-deals with a matter relating 1o the company's ordinary
business operations;

(8) Director elections: if the proposal:
(DWould disqualify a nomines who is standing for election;
(i) Wauld remove a director from office before his or her term expired;

«(i“u) Questions the competence, business judgment, or character. of one or more
‘nominees or directors;

(iv): Séeks to include a specific individual in the company’s proxy.materials for election to
the board of dlrectors or

(v) Othenmsa coiid affect the outcome of the upcoming election of directors..

(Y Comm company's pmpos‘) lf th’é“p‘rbb‘ofsai direttly coriflicts with onie of the company's ™

own proposals: to be submitted to shareholders at the same meeting;

Note to paragraph ({)(9): A company's submission to the Commission under this section
- should specify the points of conflict with the company’s proposal.

(10) Substantially inplemented: If the company has already substantially implemented the
proposal;

Nole to paragraph (i)(10): A company may exclude a shareholder proposal that woild
provide an advisory vote or-seek futiire advisory votes to approve the compensation of
executives as disclosed pursuantto ltem 402 of Regulation S—K (§229.402 of this
chapter) or any successor to ltem 402 (a * say-on-pay vote") or that relates to the
frequency of say-on-pay votes, provided that in the most recent shareholder vote
required by §240.14a—21(b) of this chapter a single year (i.e., one, two, or three years)
received approval of a majority of votes cast on the matter and the company has adopted
a policy on the: frequencyof say-on-pay votes that is consistent with the choice of the
majority of votes cast in'the most recent shareholder vote reqtiired by §240.14a~21(b) of
this chapter.

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to
the company by another proponent that will be included in the company’s proxy materials for the
same meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as another
proposal or proposals that has or have been previously included inthe company’s proxy materials

within the preceding § calendar years, a company may exclude it from its proxy materials for any

meeting held within 3 calendar years of the last time it was included if the proposal received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

{ii) Less than 6% of the vote on its last submission to, shareholders if proposed twice
previously within the preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three
times or more previously within the preceding 5 calendar years; and



(13) Specific amount of dividends: If the proposal relates to specific:amounts of cash or stock
dividends.

(i) Question 10: What procedures must the-company follow if it intends to exclude my proposal?

(1) i the-company intends to-exclude a proposal from its proxy materials, it must file its reasons
‘with the Cammission.no later tHah 80 calendar days before it files its definitive proxy statement
-and form of proxy with the.Commission. The company must simultaneously provide you with a

copy of its submission. The Commission staff may permrt the company to make its submission

later than 80 days before the: company files its definitive proxy statement and form of proxy, ifthe
company demonstrates good cause for missing the deadline.

{2) The company must file:six paper copies of the following:
{1} The proposal,

(il) ‘An-explanation: of why the company beliaves that it may- excludé the proposal, which
S ~shiould; if possible; refex to-the must recent applicable authority; suchas prior Division™
letters.issued. under the rule; and

(iliy A-supporting opinion of counsel when such reasons are based on matters of state or
foreign law.

{K)-Question 11: May | submit my own statement to the Commission responding to the company's
arguments? Yes, you may submit a response, but it is not required. You should try to-submit any
response to us, with-a copy to the company, as soon as possible after the company makes its
submission.. This way, the Commission staff will have time to consider fully your submission before it
issues its response. You should submit six paper copies of your response:

(1) Question 12: If the company includes my shareholder proposal in‘its proXy materials, what:information
about me must it include-along with the proposal itself?

(1) The company’'s proxy statement must include your name and address, as well as the number
of the company’s voting securities that you hold. However, instead of providing that information,
the company mayinstead include a statement that it will provide the information to shareholders
promptly upon receiving-an oral or written request.

(2) The company is ot responsible far the conténts of your proposal or supporting statement.

(m) Question 13: What'can | do if the.company includes in its proxy statement reasons why it believes
shareholders should not vote In-favor of my proposal, and | disagree with some of its statements?

(1) The company may elect to include in its proxy statement reasons why it believes shareholders
sshould vote against your proposal. The company is allowed to make arguments reflecting its own
point of view, just as you may express your own point of view in your proposal's supporting
statement.

(2) However, if you believe that the company's opposition to your proposal contains materially
false or mlsleadmg statements that may violate our anti-fraud rule, §240.14a-9, you should
promptly send to the Commission staff and the company a letter explaining the reasons for your
view, along with a copy of the company’s statements opposing your proposal. To the extent
possible, your letter should include specific factual information demonstrating the inaccuracy of
the company's claims. Timé permitting, you may wish to try to work out your différences with the
company by yourself before contacting the Commission staff.



(3) We require:the: company to send you a copy-of its statements opposing your proposal before it
sends its proxy materials, so that you may bring to our attention: any materially false or misleading
statements, Under the following timeframes:

(1) ifour no-action response. requires:that you make revisions:to your proposal or
supporting statement as a condition to requiring the company | to include it in its proxy
matérials, theh: the -company must provide you wnth a.copy of its opposrtion statements no
{ater than 5 calendar days after the company receives a-copy of your révised proposal; or

(liy. ln all other cases, the company must provide you with-a copy:of its opposition
statéments no Jater than 30 calendardays before its files definitive:copies of its proxy
statement and form of proxy under §240.14a~6.
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Action: Publication of CF Staff Legal Bulletin
Dg_?e: Qctoper 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securlities Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the “Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgl-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulietin contalns information regarding:

+ Brokers and banks that constitute “record” holders under Rule 143-8
(b)(2)(1) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

« Common errors shareholders can avoid when submitting proof of
ownership to companies;

« The submisslon of revised proposals;

e Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

« The Division's new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 In the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB



No. 14A, SLB No. 148, SLB No. ;, AC, SLB No. 14D and SLB Ng 14E,

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(1) for purposes of verifying whether a
beneflcial owner is ellglble to submit a proposal under Rule 14a-8

. ‘1 Eligibliity to submit atproposal under Rule 14aa8'

Toi be eligible to submit'a shareholder proposal, a shareholder must-have
continuously held at least $2,000 in market value, or 1%, of the company's
‘securities entitled to. be voted on the proposal at the shareholder meeting
“for at least one year as of the date the shareholder submits the proposal.
“The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company
with a written statement of intent to do so.:

The steps that a shareholder must take to verify his or her-eligibllity: to:
" TGUBMIE @ proposal depénd 'on ow the shareRoldsr owns the securities. ™ "~
There are two types of security holders In'the U.S.: registered owners and
‘Beneficial owners.2 Registered owners have a direct relationship with the:
‘Issuer because their ownership of shares is listed on the records maintained

by-the issuer of its transfer agent. If a shareholder is a registered owner;
the company can independently confirm that the shareholder’s holdings:

:satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of Investors in shares issued by U.S. companies,
however, are beneficial owners, which means that they hold their. securities
n book*entry form through a securities intermediary, such as a broker or a
‘bank: Beneficial owners:are sometimes referred to as “street name®
holders. Rule 14a-8(b)(2)(l) provides that a:beneficial owner can provide
proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually-a brokeror bank),” verifying that, at the time the proposal was.
submitted, the shareholder held the required amount of securitiés
contlnuously for at least one year.

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’ securities with,
and hold those securities through, the ‘Depository Trust Company (“DTC”),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTC.2 The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC’s
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants havmg a.position in the company’s
securitles and the number of securities held by each DTC participant on that
date.2

3. Brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8



In The Hain Celestial Group, Inc. (Oct: 1, 2008), we took the position that
an introducing broker could be consldered a “record” holder for purposes of
Rule:14a-8(b)(2)(1). An introducing broker is a broker that engages. In sales
and other activities involving customer contact, such as opening clistomer
‘accounts and accepting custamer ordérs, but is not permitted tomaintain
custody of customer funds-and securities.® Instead, an Introducing broker
‘engages another broker, known as a“dearing. broker,” ta hold custody of
dient funds and securities, to clear-and execute customer trades, and to
handle other functlons such as. Issuing confirmations of customer trades and
customer-account statements. Clearing brokers generally are DTC.
participants, Introducing brokers generally are not. As lntroducing -brokers
generally are not DTC partidpants, and therefore typically do not ¢ appear on
DTC's securities position Hsting, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers:and banks that are DTC:
participants, the company Is-unable to.verify the positions against its.own
or its transfer agent’s records or-against DTC's securities, positlo.nzlistilng;

.In Ilght of questions we have recelved fol!owlng two recent court mses
telating:to proof of ownership under Rule 14a-82 and In light of the
Commission’s discusslon of registered and beneficial owners in the Proxy
Mechanics Concept Release, we: have reconsidered our.views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in a company’s securities, we will-take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.

‘We believe that taking this approach as to who constitutes a “record”™
holder for purposes of Rule 14a- 8(b)(2)(l) will pravide greater certainty to
beneficial owners and.companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1-and a 1988 staff no-action letter
addressing that rule;2 under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purpases of
Sections 12(g) and 15(d)-of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole reg:stered
owner of securities deposited with DTC by the DTC participants, only DTC of
Cede & Co. should be viewéd as the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view.

How can a shareholder determine whether his-or he:" broker or bank s a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC’s participant list, which is
currently available on the Internet at .
http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf.
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should be able to. find out who this DTC participant is by asking the.

What if a shareholder’s broker or bank is not on DTC's participant list?

The shareholder will need to obtain proof of ownership from the DTC
participant, through which the securities are held. The shareholder

shareholder’s broker or bank.2

If the DTC participant knows the: shareholder’s broker or bank’s
holdings, but does not know-the shareholder’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(1) by obtaining:and submitting two proof
of ownership statements verifying that, at the time the proposal was’
submitted, the required arnount of securities were continuously held for
at least one year — one:from the shareholder’s broker or bank
confirming the shateholder’s: .ownership, and the other from the DTC
partici pant confirming the broker or bank’s ownership.

How wll! the staﬁ‘ process. no—actfon requests t:hat aryue for exc/usion on
the basis that the shareholder’s proof of ownership is not from'a DTC
participant?

The staff will grant no-action relief to a company on the basis that the
shareholder’s proof of ownership is notfrom a DTC participant only if
the company’s notice of defect describes the required proof of
ownership in a manner that Is consistent with the guidance contained in
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect:

‘C. Common-errors shareholders can avold when submitting proof of
ownérship to companies

In this section, we describe two comimon errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b}(2), and we
provide guidance on-how to. avold these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 in market value, or

1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the

proposal” (emphasis added). 19'we. note that many proof of ownership
letters do not satisfy this requirement because they do not verify the
shareholder’s beneficial ownership for the entire one-year perlod preceding
and Including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal Is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
i5'submitted. In other cases; the letter speaks as of a date after the date

" the proposal was submitted but. covers a period of only one year, thus

falling to verify the shareholder’s beneficial ownership over the required full
one-~year perlod preceding the date of the proposal’s submission.

Second, many letters fail to confirm. continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the
shareholder's beneficial ownership only as of a specified date but omits any



reference to continuous ownershlip for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
“and can cause inconvehience for shareholders when submitting-proposals.
.Although our administration:of Rulé 144-8(b) is constrained by the térms of
the rule, we believe that shareholders can.avoid the two errors highlighted

‘abave by arranging to have thelr broker or bank provide the required’
verification of ownershlpas of the date they plan to submit the proposal

using the following format:

“As of [date the proposal Is:submitted], [name of shareholder]
held, and has held oontinuously for at least one year, [number
of securitles] shares of [company name] [class of securities]."s

As.discussed above, a shareholder may alsa need to provide a separate
written. statement from. the DTC participant through which the shareholder’s
securities are held if the sharehold’ ‘s broker or bank is pot a DTC

partlcipant
D The submission of revised proposals

On occaslon, a.shareholder will revise a proposal after submitting it to a
company. This: section addresses questnons we have received regarding
revisions to a proposal or supporting statement,

1, A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals. Must the'company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a
replacemient of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the Initial proposal. Therefore, the
‘shareholder is not in violation ‘of the one-proposal limitation In Rule 14a-8
(c).42 If the company Intends to submit a no-action request, it must do so
with respect:to the revised proposal.

Wae recognize that in Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder imakes revisions to a proposal before the company.
submits its no-action request; the company: can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to lgnore such revisions even if the revised
proposal is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make
clear that a company may not ignore a revised praposal In this sltuation.i2

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company is not required to
accept the revisions. However, if the company does not accept the
revisions, It must treat the revised proposal as a second proposal and



submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company's natice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its.reasons for excluding the initial proposal.

3. If a shareholder submits a revtsed proposal, as of which date
must the shareholder prove his or her share ownership? :

A shareholder must prove ownership as of”the date the original pmposal is
submitted.. When the Cormission has discussed revisions to proposals A%

has. not suggested that a revlslon triggers a requirement to provide: praof of
ownership-a:second time. As outlined in Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to.
‘continue to hold the securities through the date of the shareholder meeting..
Rule 14a-8(f)(2) provides that if the shareholder “fails in [his of her] -
promise to hold' the: required number of securitiés through the date of the:

--meeting-of shareholders;-then ‘the-eompany-will-be-permitted-to-exclude: P -

of [the same shareholder’s] proposals from its proxy materials for any
meeting held In the:following two calendar years.” With these provisions in
‘mind; we do not interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits a revised proposal.i2

E. Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

‘We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos, 14 and 14C. SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders Is withdrawn, SLB No.
'14C states that, If each shareholder has designated a lead individual to act
on Its behalf and the company is-able to demonstrate that the itidividual is
authorized to act on behalf of all of the proponents, the company need only:
provide a letter from that lead individual indicating that the:lead individual
is withdrawing the proposal on-behalf of all of the proponents,

Because there is no relief granted by the staff in cases where a.no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize’ that the threshiold for withdrawlng a no-actlon request néed not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer thatincludes a
representation that the lead filer Is autharized to withdraw the proposal on
behalf of each proponent identified in the company’s no-action request.2&

F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

" To date, the Division has transmitted coples of our Rule 14a-8 no-action
responses, including copiés of the correspondence we have received in
connection with such requests, by U.5. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission’s website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and



proponents, ‘and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include emall contact information in any correspondence to
each.other and to us. We will use U.S. mall to transmit our no-action
rwpﬁnse to. any company or proponent for whtch we do not have email
contact information,

»leen the avallabllity of our responses and the related: correspondence on

the:Commission’s website and the requirement under Rule 14a-8 for

‘companies and proponents to copy each other on correspondence

submitted to the Commission, Wwe believe it is unnécessafy to transmit

_copies of the related correspondence along with our no-action response,

Therefore, we Intend to transmit only our staff response and not the

‘correspondence we receive from the parties. We will continue to post to the

Commission’s website copies of this ¢ r‘r&spondence at the same time that

'we postiour staff no-action response;

1'See Rule 14a-8(b).

4 For an explanation of the types of share’ ownership in the U.S., see

Concept Releaseon U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] ("Proxy Mechanics Concept Release”), at Section TI.A.
The term “beneficial owner” does not have a uniform meaning under the
federal securities laws, It has a different meaning in this bulletin as
compared to “beneficial owner” and *benefidal ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
intended to suggest that registered owners are not beneficlal owners for
purposes of those Exchange Act provisions, See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 (“The term *beneficial owner’ when.used in’ the context of the proxy
rules,.and in light of the purpases of those: rules, may be Interpreted to
have a broader meaning than it would for.certain other purpose[s] under
the federal securities laws, such as- reporting pursuant to the Williams.
Act.).

2 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instéad prove ownership by submltting a copy of such
filings and providing the additional information that is-described in Rule
14a-8(b)(2)().

2 DTC holds the deposited securities in “fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the-aggregate number of shares of a-particular issuer held at
DTC, Correspondingly, each customer of a DTC participant - such as an
Iindividual investor — owns a pro rata interest jn the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section 11.B.2.a.

2 See Exchange Act Rule 17Ad-8.



£ See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] ("Net Capital Rule Release”), at Section I1.C.

Z See KBR Inc. v. Chevédden, Civil Action'No. H-11-0196, 2011 U,S. Dist,
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr.4, 2011), Apache Corp. v.
Chevedden, 696 F..Supp. 2d 723 (S.D. Tex: 2010) In both cases, the court
concdluded that a-securities intermediary was not a.record holder for
purposes of Rule.14a- 8(b) because It did not appear on a list of the
company’s non~objectfng beneficial owners oron any DTC securities
position listing, nor was the intermediary a DTC participant.

£ Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder’s broker is an introducing broker, the
shareholder’s account statements should include the dlearing broker’s
jdentity-and teléphoné number. See'Net Capital Rule Release, at Section

_ .. ILC(ii). The clearing broker will generally be a DTC participant. _

10 For: purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company's receipt. ate of the proposal, absent the
use of electronic:or other means of same-day delivery.

11 This format Is acceptable for:purposes of Rule 14a-8(b), but it is not
mandatory or exdusive.

A2 as'such, it is not appropriate for a‘company to send a notice of defect for

multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

A3 This posltioh will apply to alf propos’a'fs submitted after an lmtla'l proposal,

whether they:are explicitly Iabeled as” revislons" to.an Inltial proposai,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for Inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) If it intends to exclude either proposal from Its proxy
materials in reliance on Rule 14a-8(c) In light of this guldance, with
respect to proposals or révisions received before a company’s deadline for
submission, we will no longer follow Layne Chiistensen Co. (Mar. 21, 2011)
and-other prior staff no-actlon letters in ' which we took the view that a
proposal would violate the Rule 14a-8(¢) one-proposal limitation If such
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to.exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
excludable under the rule.

14 gee, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 {Nov. 22, 1976) [41 FR 52994].

43 Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does not adequately
prove ownershlp In connection-with a:proposal is not permitted to submit
another proposal for the same meeting on a later date.

48 Nothing in this staff position has any effect on the status of any



shareholder proposal that is net withdrawn by the proponent or its
authorized representative.

http://www."sec,fgov,"/'fnt;erps/lega//cfslb1~,‘4i’;}htm
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From: Garland, Michael {mailto:mgarian@comptroller.nyc.qov]
Sent: Monday, November 24, 2014 2:22 PM

To: Zafar Hasan

‘Cc: Folder-Taylor, Michelle

Subject: Response:to your November 20, 2014 letter
Importance: High

Zafar,

| write to acknowledge that the New York City Board of Education Rétirement System (“BERS”) was not
among the Systems on whose behalf | submitted the proxy access shareholder proposal in my letter
dated October 20, 2014, as you point-out in'your November 20, 2014 letter. The inclusion of BERS in my
November 5, 2014 letter was a mistake.

For your information purposes only, BERS had authorized the Comptroller’s Office to.submit the
proposal, butthe custodial bank for the period ending October 31, 2013 was'initially unable to provide
proof of ownership {for administrative reasons, not lack of ownership). Asaresult; only four the five
Systems that make the New York City Retirement Systems submitted the proposal.

| appreciate our recent dialogue and remain hopeful that the AES board will act on the proposal.
Regards,

Mike

Michael Garland

Assistant Comptroller - Environmental, Social and Governance
Bureau of Asset Management:

Office of New York City Comptroller Scott M. Stringer

1 Centre Street, Room 629

New York, NY 10007

212-669-2517



