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Dear Mr. Hoover:

This is in response to your letter dated December 11, 2014 concerning the
shareholder proposal submitted to DuPont by the International Brotherhood of DuPont
Workers. Copies of all of the correspondence on which this response is based will be
made available on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-
8.shtml. For your reference, a brief discussion of the Division’s informal procedures
regarding shareholder proposals is also available at the same website address.

Sincerely,

Matt S. McNair
Special Counsel

Enclosure

cc: Jim Flickinger
International Brotherhood of DuPont Workers

***FISMA & OMB Memorandum M-07-16***



December 31, 2014

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  E.I duPont de Nemours and Company
Incoming letter dated December 11, 2014

The proposal relates to forming a committee.

There appears to be some basis for your view that DuPont may exclude the
proposal under rule 14a-8(f). We note that the proponent appears not to have responded
to DuPont’s request for documentary support indicating that the proponent has satisfied
the minimum ownership requirement for the one-year period required by rule 14a-8(b).
Accordingly, we will not recommend enforcement action to the Commission if DuPont
omits the proposal from its proxy materials in reliance on rules 14a-8(b) and 14a-8(f).

Sincerely,

Evan S. Jacobson
Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matter under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications. from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these
no-action letters do not and cannot adjudicate the merits of a company’s position with respect to
the proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



Erik T. Hoover

Corporate Secretary & Corporate Counsel
E. I. du Pont de Nemours and Company
DuPont Legal

1007 Market Street, D9058

Wilmington, DE 19898

Tel. (302) 774-0205

Fax (302) 774-4031

E-mail: Erik.T.Hoover@dupont.com

December 11, 2014

VIA E-MAIL (shareholderproposals@sec.gov)

U.8. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: E.I DU PONT DE NEMOURS AND COMPANY
PROXY STATEMENT - 2015 ANNUAL MEETING OF STOCKHOLDERS
OMISSION OF PROPOSAL BY THE INTERNATIONAL
BROTHERHOOD OF DUPONT WORKERS

Ladies and Gentlemen:

I am writing on behalf of E. I. du Pont de Nemours and Company, a Delaware
corporation (“DuPont™), pursuant to Rule 14a-8(j) under the Securities Exchange Act of
1934, as amended (the “Act”), to respectfully request that the Staff of the Division of
Corporate Finance (the “Staff”) of the Securities and Exchange Commission (the
“Commission™) concur with DuPont’s view that, for the reasons stated below, the
shareholder proposal (the “Proposal”) submitted by The International Brotherhood of
DuPont Workers (the “Proponent”) may properly be omitted from DuPont’s proxy
materials to be distributed by DuPont in connection with its 2015 Annual Meeting of
Stockholders (the “Proxy™).

This request is being submitted via electronic mail in accordance with Staff Legal
Bulletin 14D (Nov. 7, 2008). Pursuant to Rule 142-8(j), DuPont has: (i) sent a copy of
this letter to the Proponent as notice of DuPont’s intent to omit the Proposal from the
Proxy and (i1) submitted this letter to the Commission not less than eighty (80) days
before the Company intends to file its definitive proxy statement. Rule 14a-8(k) provides
that proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the Staff. Accordingly, we are taking
this opportunity to remind the Proponent that if the Proponent elects to submit additional
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correspondence to the Commission or the Staff with respect to the Proposal, a copy of
that correspondence should be furnished concurrently to the undersigned.

THE PROPOSAL
The Proposal states:

RESOLVED: That the stockholders of E.I. DuPont De Nemours & Company,
assembled in annual meeting and by proxy, hereby request that the Board of
Directors consider the following nonbinding proposal: That it create a committee,
with members drawn from the employee work force of DuPont, the union
leadership of DuPont, the management of DuPont, and any necessary independent
consultants, to report to the Board of Directors regarding:

(1) The impact to communities as a result of DuPont’s action in laying off mass
numbers of employees, selling its plants to other employets, and closing its
plants.

(2) Alternatives that can be developed to help mitigate the impact of such actions
in the future. ,

A copy of the Proposal is attached hereto as Exhibit A.

BASES FOR EXCLUSION

DuPont respectfully requests that the Staff conéur with its view that the Company
may exclude the Proposal from the Proxy because the Proponent has not provided the
proof of ownership required to be eligible to submit such Proposal for inclusion in the
Proxy.

Background

On November 11, 2014 (with a postmarked date of November 4, 2014), DuPont
received the Proposal by letter dated November 3, 2014. The letter did not include-
evidence of ownership and stated “[e]vidence of such ownership will be provided if
requested.”

On November 18, 2014, within fourteen (14) days of receiving the Proposal,
DuPont sent an e-mail and letter to the Proponent (the “Deficiency Notice™) notifying the
Proponent that it had failed to include with the Proposal the required proof of beneficial
ownership of DuPont Common Stock and that the shareholder Proposal exceeded 500
words, as required under Rules 14a-8(b) and (£)(1). The Deficiency Notice (attached
hereto as Exhibit B) requested that: (i) the Proponent provide evidence of the required
ownership in DuPont Common Stock; and (ii) that the Proposal not exceed 500 words.
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The Deficiency Notice also indicated that the Proponent’s response was required
within fourteen (14) calendar days from the date the Proponent received the Deficiency
Notice. Enclosed with the Deficiency Notice and specifically brought to the attention of
the Proponent was a copy of Rule 14a-8 and Staff Legal Bulletins 14F and 14G.

As of December 11, 2014, the Proponent has not responded to our Deficiency
Notice (the Proponent was required to respond by December 2, 2014, which is fourteen
(14) calendar days from the date of our Deficiency Notice).

The Proposal is Excludable Under Rules 14a-8(b) and 14a-8(£f)(1)

DuPont respectfully requests the Staff concur with its view that DuPont may
exclude the Proposal from the Proxy because the Proponent has not provided the proof of
ownership required to be eligible to submit such Proposal for inclusion in the Proxy. The
Proponent failed to provide proof of ownership demonstrating that the Proponent held the
requisite shares for at least one year.

Rule 14a-8(b) provides that “[iJn order to be eligible to submit a proposal, you
must have continuously held at least $2,000 in market value, or 1%, of the company's
securities entitled to be voted on the proposal at the meeting for at least one year by the
date you submit the proposal. You must continue to hold those securities through the date
of the meeting.”

There are several ways to establish requisite ownership under Rule 14a-8(b) (see
Staff Legal Bulletin 14 (July 13,2001) (“SLB 14”)). If the Proponent is a registered
shareholder, the Company can verify the shareholder's eligibility independently (see Rule
14a-8(b)(2) and SLB 14). DuPont reviewed its tecords and determined that the Proponent
was not a registered shareholder. If the shareholder is not a registered shareholder, the
shareholder has the burden of proving its eligibility, which must be accomplished in one
of two ways:

. A shareholder can submit a written statement from the record holder of the
securities verifying that the shareholder has owned the securities
continuously for one year as of the time the shareholder submits the
proposal; or

. A shareholder who has filed a Schedule 13D, Schedule 13G, Form 4 or
Form 5 reflecting ownership of the securities as of or before the date on
which the one-year eligibility period begins may submit copies of these
forms and any subsequent amendments reporting a change in ownership
level, along with a written statement that the shareholder has owned the

required number of securities continuously for one year as of the time the
shareholder submits the proposal (see Rule 14a-8(b)(2) and SLB 14). (the
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Proponent has never filed a Schedule 13D, Schedule 13G, Form 4 or Form
5).

The Proponent has failed to deliver evidence that the Proponent has owned shares
of DuPont stock continuously for one year as of the time the Proponent submitted the
Proposal.

For the foregoing reasons, DuPont respectfully requests the Staff concur with its
view that DuPont may exclude the Proposal from the Proxy because the Proponent has
not provided the proof of ownership required to be eligible to submit such Proposal for
inclusion in the Proxy.

If you have any questions or require additional information, please contact me at
(302) 774-0205 or my colleague, Robert Hahm, at (302) 774-0464.

Very Truly Yours,

Erik T. Hoover
Corporate Secretary

cc: Jim Flickinger, President
International Brotherhood of
DuPont Workers
565 Horseshoe Circle
Stuarts Draft, VA 24477
***FISMA & OMB Memorandum M-07-16**
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STOCKHOLDER PROPOSAL ON MASS LAYOFFS,
PLANT CLOSURES AND OUTRIGHT PLANT SALES

The International Brotherhood of DuPont Workers, P.O. Box 10, Waynésbdro, VA,
22980, owner of 60 shares of DuPont Common Stock, has given notice that it will introduce the
following resolution and statement in sgport thereof. .

Resolved: That the stockholders of E.I. DuPont De Nemours & Company, assembled in
annual meeting and by proxy, hereby request that the Board of Directors consider the following
nonbinding proposal: That it create a committee, with members drawn from the employee work
force of DuPont, the union leadership of DuPont, the management of DuPont, and any necessary
independent consultants, to report to the Board of Directors regarding:

(1) The impact to communities as a result of DuPont’s action in laying off mass numbers of
employees, selling its plants to other employers, and closing its plants.

(2) Alternatives that can be developed to help mitigate the impact of such actions in the future.
Stockholders’ Statemeit

In just the last 3 years, DuPont has closed, sold or sharply reduced the size of a great
number of its plants across the United States.

These actions include — but are in no way limited to - the recent sale of its factory in
Louisville, Kentucky and its factory in Nashville, Tennessee. Just over a year ago, over 200
employees from the Richmond, Virginia plant were laid off, replaced with low wage contract
employees.

Many thousands of other workers have been or will be impact%d by the spin off of the
performance chemicals unit, resulting in many layoffs, plant sales or outright closures of plants.

Employees who lose their jobs as a result of these actions typically have upward of 30
years of service with with DuPont. The amount of their pension isdrastically reduced with the
termination of their employment from DuPont, even if they are hired by the company that
purchases the factory. :

Also, as a result of recently enacted chan ges by DuPont, the cost of retiree health
insurance has skyrocketed, and is far more than it is for employees.

As far as%ecuring other employment, that is next to impossible for someone over 50+
years of age who has worked in a factory all his life,

This combination of job loss, pension reduction and health insurance cost increase can be
devastating not just to the former employee, but to the community in which he resides, shqps in
and pays taxes.

There are other, equally substantial costs for the community in which the plants are
located. Where DuPont has closed its plants, there often are environmental issues that make it
difficult for the site to be put to any real productive use. The buildings simply remain (with the




DuPont logo removed, of course), undergoing gradual deterioration. Think about it — would you
like to live or run a business near a vacated DuPont factory? Would anyone?

For this reason, it is important that attention be paid to the impact of these actions on the
commimities in which the plants are located and how best to mitigate their impact. This is -
patticularly true given the close relationship between DuPRont and the communities where it has
been operating for upward of 50 or more years.

If you AGREE, please mark your proxy FOR this resolution.




EXHIBIT B




[ pUNT Deborzh L. Dalsley
. 57 Govemance Assaclate & Assistant Secretary

PuPont Legal
1007 Market Street, DS058--1

DuPont Legal Wilmington, DE 19898
Telophone: 302-774-7736
Facsimile; 302-774-403t

November 18, 2014

Jim Flickinget, President

International Brotherhood of DuPont Workers
565 Horseshoe Circle

Stuarts Draft, VA 24477

Dear Mz, Flickinger:

This is to confirm that, on November 11, 2014, DuPont received yout letter postmarked
. November 4, 2014, requesting that the Company include in the proxy matexials for its 2015
Axnya] Meeting a proposal relating to DuPont employees and assets.

Under Rule 14(a)-8(b) of the Securities Exchange Act of 1934 (*Act”), to be eligible to
submit a shateholdet proposal, the proponent must have continuously held at least $2,000 in
market value, ot 1%, of the company’s securities entitled to be voted on the proposal at the
shareholder meeting for at least one year as of the date the proposal is submitted, The proponent
must also continue to hold the required amount of securities through the date of the meeting,

Our records indicate that IBD'W is not a registered shareholder. As such, it must prove its
eligibility by submitting either:

o awritten statement from the "record” holder of its securities (usually a broker
or bank) verifying that, at the time the Proponent submitted the proposal,
November 4, 2014, it contitously held the securities for at least one year; or

o acopy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4, Form 5, or
amendments to those documents or updated forms, reflecting its ownership of
shares as of or befote the date on which the one-year eligibility period begins
and its wiitten statement that it continuously held the required number of
shares for the one-year period as of the date of the statement,

E. L du Pont de Nemours and Company




As provided in Staff Legal Bulletin 14F, if the broker ot bank through which the
Proponent holds its shares is not a participant in the Depository Trust Company (“DTC
participant”), it will need to obtain proof of ownership from the DTC participant through which
the securities are held. The Proponent should be able to find out who this DTC participant is by
asking its broker or bank, Ifthe DTC participant knows the Proponent’s broker or bank’s
holdings, but does not know the Proponent’s holdings, the Proponent could satisfy Rule 14a-8(b)
by obtaining and submitting two proof of ownership statements verifying that, at the time the
proposal was submitted, the required amount of securities were continuously held for at least one
year — one from its broker or bank confirming its ownership, and the other from the DTC
participant confirming its broker or bank’s ownership.

Additionally, undet Rule 14(a)-8(d) of the Act, shateholder proposals may not exceed
500 words. Your submitted proposal does not comply.

For your convenience, a copy of Rule 14(a)-8 of the Act and Staff Legal Bulletin 14F are
enclosed. You must transmit to us your response to this notice of defect within 14 calendar days

of receiving it.

Enclosutres

cc: Erik T. Hoover, Cotporate Secretary

E. I, du Pont de Nemours and Company




Rulo. 14a-8 Regulationy 144, 140, and 14N (Proxy Rules) 5728

Rule 1du-8,  Shnreholdor Proposaln?®

“This seetlon addrogses when a company ikt fwclude a shareholder’s praposal I ts proxy
statexaent and identify the proposa! in its form of proxy when the company holds an annuel or
speoial meeting of shavoliolders, o suonuary, in order to have your shaveholder propesal inoluded
on 1 company’s proxy osrd, and included along with any supporting statecaent In ils proxy state-
ment, you must be eligible and folfow coffait procedures, Under a fow specific drenmsiances, the
company Is parmitted to exclude your proposal, but only after submitting fis rcasons to the
Commission. We shruotured this section iu a quesiion-and-answer format so that it is ensler fo
understand. The reforences £0 “you* are to a shareholder seeking to submil the proposal,

) Question 11 What ks a proposal?

A shassholdes proposal is yout recammentatjon ox requicement that the company and/or s board
of dlrectors take action, which you intend to present ata mesting of the company’s shaveloldors. Vour
proposal should stalo as dlearly s possible the course of action that you believe the éompany shonld
follow, X yonr proposal is placed on flie conpany’s proxy card, the coinphuy must also provide bn the
form of proxy means for sharehalders to speoify by boxes a cholce betwsen approval or disepproval, or
abstention, Unless ofhexwise indlented, the word “proposal” as wsed in this section refers both to your
progosal, and to your eorresponding statement in anpport of your proposal Gf any). .

(b) Question 21 W $s eligible o submit a proposal, and how do X demonstrate {o the
compaty that T am eligible? .

(1) In otder to be eligible to sulunit n proposal, you must have continously held at Jeast
$2,000 In mnvket value, or 1%, of the compuny’s sectwities entitfed to be voled on the proposal at
the meetlng for at least one year by the date you subnit fhe proposal, You smust continue to hold
thoso seouritles through the date of the meeting,

(2) X you axe lho registered holdex of your scoudties, which means that your nayue appears in
fhe company’s Jecords as a shareholder, the company can verify your sligibility on its own,
although yon will stif! have to provide the company with a writier steteroenl that you intend to
continue to G1d the scovrdties throngh the date of the xeeting of sharcholders. Howover, i like
rmpny shareholders you are not a reglatered holder, the company Likely does ot Know that you fre
shovsholder, ox how many shares you own, In this case, at the time you submit your proposal, you
must proye your sligibltity to the company 1n one of two wayst

¢1) The fixsi way is fo submit to the company a written statemont from the “record” holdex of
your secutitles (usually a hroker or bank) vexifying that, at the time you sabmitted your proposl,
your confinnously held the seonrities For at Jeast ono year, You st aiso dnalude your own wiltton
statement that yon infend fo contiave to hold the securitles through the date of the meeting of
shareholdors; or - -

(3} The second way to prove ownership applles only if you have Bled a Schedule 13D,
Schedvle 136G, Form 3, Fomtt 4 aud/or Form 5, or amendments to those documents or updated
forms, rflecting your ownership of the sharos a3 of or before the date on which the onc-yenr

.

*Bffectlve Ssptembor 20, 2011, Rule lda-8 was amended by xovising pamgerph ((8) ns pirt of tho

amendments facHitating shatchokicr girector nominntions, Sea SHC Release Moy, 33.9259; 34-6534%; XC-
25788; Seplember 15, 2011, Ses also SEC Releaso Nos, 33°9136; 34.63764; 1C-29384 (Aug, 25, 2010); SHC
Relenss Nos. 33:9149; 34-63031; 1C-29456 (Oot, 4, 2010); SEC Relensn Nos, 33-0151; 34.63100; 1C:29462

(O, 14, 2010),
Bffective Apot 4, 2011, Rulo 14a-8 was amonded by addiug Nose to Paragraph (1){10) ns part of mle

stodments implomenting fhe provisions of the DoddtFrank Actxélating to shareholder approval of exeoutive
coinpensation and golden paraciute conipensatlon armngements, See SEC Relenso Nos. 33-9178; 34-63768;
Jnrivary 25, 201X Compliance Datst April 4, 2011, For othor complirnee drles.xeluted to this xilease, sco SEC

Releass No, 33-9178,

{BuLrermy No. 261, 10-14-11)

-
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eligibllity pedod boglns, I you have £led ono of fiess dooytnents with the SEC, yon may dem-
onsirate your eliptbillly by submliting to tho company:

(A) A copy of the schedule and/or form, and any subsequtesit amendments xeporting % change
in your ownexslip Tevel;
(B) Your writfen statement that you contitously held the requixed number of shates for the

» .

one-year period as of the dete of tho statement; and Lot .

(® Your watten statetaent that you intend to contintie ownershlp of fhe shares Hizough (he
dale of tho company’s anttual O speclal meefing . - o

® Queqlién 3; How xany proposals may I submii? ) .

_Baoh sharefofder may subxait no more e one proposal to a compaby for a partlonlar
shareholders’ meefing. .

) Questiosi f!: How long ean my proposal be? "

'Itho _pxc‘)posul,. inc}udlng any acfompabying suPporﬁng stafeniont, may not excezd 500 words,

(©) Question '5; What is the deadline for submitting a proposai?

() If you are submifting your proposal foi the compiy's annusl meoting, youw oan i most
cases find the deadiine in Jast yedr's proxy statomont, Howaver, i the campany.did niot hold an
annpal mesting Jast yent, or bag changed the dato of it meeting for this yoar moro then 30 days
from Jast yeat’s meeting, you can usnally find the deedline in ons of the company's quarterly
repoits on Foon 10-Q (§249.308n of this'chapter), or in sharelofder reports of Kivestmant ¢osa-
pandes undee § 270.308-1 of this chiapter of the Tnvestnient Co: Act of 1940, In ordler to avold
controversy, sharelldexs should submit thelr proposels by means, Inoluding electronio means, that
permit thont to prove the date of dellvery, . .

{2) The dondlin® is cnloviated in the followlng mannek I the propdeal Is submitted for a
regularly sohéduled amuad meeting, The proposal ust bo xeceivad at tie compiny's prlnoipal
executive offices nof less than 120 drlendar'days before the'date of (e company®s proxy siatomest
xefessed to sharsholders in connectipn with the previens year's annual meeting, However, if the
comptny did ot kold an annunl meeting the previous year, or ¥ the date of (s year's anoual
meethng has besn changsd by mors than 30 days front the date of the previous yoar's meeting, then
the deadlino is'n yeasonable ime before:the company begins fo print and send its proxy matedlals.

(3) 3 you are submitting your proposel foy a mesting of sharcholdors other than 4 xegulady
seheduled ammal meetlog; the deadilne is areasonable thie hefore the campany beptas to print and
send I8 proxy matexials, - s .

) () Question ‘6t Yhat i X tafl fo Lallow one of flie sligibflity ox procednral requiverients
expinined fn answors to Questions 1 fhrougl 4 of this Rt}]a 14a-87

(1) The company may cxolude your propogal, but only after it has notiled you of the problem,
and you hove falted adequately to correct it, Within 14 cplendat diys of recelving your proposal, the
company must rotify you Inwilting of eny pracedural or ellpibifity deficiencles, as well as of the
timo frane for your response, Your response must be postmarked, or kearSmitted electronioally, no
Jater than 14 days from the dato yon xecejved fhe company’s notification, ‘A company need not
provide yoti such nottes of g daflolencydf the deficlenoy caniot be remedied, such ag if you fail to
submit @ proposal by the company’s propeily determined dendiina, X the company intends to
exclude the pyoposgl, it will Inter have to make & subtisslon viadox Rule 14n-8 and provide you with
n capy wndex Quostion 10 below, Rule 14a-8()). '

(23 X¢ you full In your promise to fold the xequlted number of securlties thmgg_h_t_hcd'ata of the
meeting of shareholders, then the company Wil be pémitted to exoludeall of yoir ploposals from
its proxy malerials for any meeting held in the followlng hwo calendar yoars,

! Burrrrm No, 261, 10:14-11)
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{g) Questton 71 Who hag the buvden of porsunding the Commission o ita staff that my
proposal can bs excluded? .

Fxoept 4 ofherwlss noted, the burden is on e company to demons
exdlude 2 proposal.

(b) Queston 8 Must T appeax poxsonaily af fie shaveholders’ meoting to present the
proposal? o

(1) Bither you, or your representative who Is qualified under state law (o presont the proposal
on your behalf; xoust attend ihie meatfng to present the proposal, Whether you attend fhe mesting
yousself o send a quallfied representative to the meotlug it your place, yan should make sure that
you, or yout zeprospatative, follow the proper state Invw Hrocediiras for atterding the mesting and/or
prosenting your proposal. .

(2) Xf the company holds Its sharcholder meethng 1n whots or in part via electronic medla, and
the company pormils you or your vepresentativo ko proxent your proposal via such media, thea you
may nppear throkgh elecironic media rather than iaveling to the meeting to appear in person,

(3) I you or your qualified regresentative fil to upp@r and present the proposal, Without good
oause, the company will be permitted o excluds sill of your proposhls from s proxy nhatetials for
any meotings Deld in the followlsg two exlendar yems.

() Questlon 91 XEX have complicd with the proeednral xaquirements, on what other bases
mnay a company rely to exclnds niy proposal? .

(1) Tupraper Under Stafe.Law 1 the proposal-is not n proper subject for aotion by shaxe-
holders under the Inws of the judsdiction of the company's organization;

Note fo Patograph {D(1): Depending on thegubjeot matter, someproposals ate not considered
properimderstataJawif they would be binding on the company 3¢ approved by shavshalders, Inooe

experiencs, most proposals that exe castas recommandalions of requests that the board nf direotors
oper undes state faw. Accoxdingly, we wilt assume that n proposat

lake sgodlﬁed action are £r
drafted as a xecommendation or suggestion is properunless the compazny demensirates otierwise,
@) Volution of Law: If the proposal wonld, If jmpleniented, cause the company to Viokate any
state, fedéral, or forelgn Inw lo which it is subjest; '
Note o Paragraph (1)(2}: We will xot agply this basis for oxciusion to pemnit sxclusion of
a proposad on grounds that It would viclate forelgn lew if compliance with the forelgn law
would xesult in‘s violation of any state or fedexal law. N
' (3) Violution of Proxy Rules: Y the proposnl or supporiing statement s contrary (o any of the
Commisslon’s proxy xules, including Rule 14a-0, which probibits maledally false or mistending
staterents in proxy solfolfing materials; -~

(4 Porsonal Grievance; Spsoial Ynloresls Xt the p:éposal relates fo the yedress of & personal
olnim or grlovatos agaitist tho company or any other pexson, or 3 1t Is designed to xesultin a benefit
10 you, or to furfher @ personal inferest, which is not shared by the ther shaxeholders ot Inrgs;

(5) Reteyance; If the proposal relates to operations whish accomnt for less than 5 percent of the
company’s fotal assels at the cnd of it most xeeent fisoal year, and for less fhan 5 porcont of its not
eartlngs and gross sles for its most tecont fiscal year, and Is not otherwise signiticantiy related {o

the company’s businsss}

(6) Abssuce of Power/Anthority: If the company would 1nok (he power or muthorlty (o -
plement the proposal; o

(7) Mynagement Frmeitons: X the proposal desls with a mptter relating to the company’s
ordinary bustness opoerations; ,

trato that 1t i3 entidled to
. A

(Burverin No. 281, 1014-11)
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¥(8) Director Bleoffons: I the proposal
{i) Would disqualify a nomince who is standing for eleotlon;
(i) Wonld xentove 5 direotor frox office before his or hor ieem explred;

(iii) Questions the competence, business Judgment, or sharacter of oné or aore noméneos or
dixectorss ¢ : c,
(v) Seeks to fnslnde a speolfio Individuat in the company's proxy matertals for election to the
bonrd of dlrectors; or

{v) Olkenwise could affest the outcome of the upcorning eleotion of direclors,

(8} Confllole with Conppany’s Proposalt 1 the proposal direotly confifots with one of the
gompany’s own proposals 2o be submiled {o shoteholders at the spme meeting;

Note io Paragraph ({(9): A company’s submission to the Commission vnder this Rule
$4a-8 should spealfy the poluts-of conflict with the company’s-proposal,

(10) Substantially ZTuplemented: Xt the company has already substantially Jmplemented the
proposal;

*Note to Paragrapl (1){20): A compeny may exclude & shareliolder proposal that would
provide an advisory vote or seelt futoro advisory voles to approve the compansation of
oxecutlves as disolosed purstiant to Sftein 402 of Regulation S-K (§229.402 of this ohapler) ox
any successor fo tem 402 (a “say-on-flay vote”) or ihit refates to the fregrienoy of say-ou-pay
votes, provided that in the most recent shavsholder voto xequired by § 240,140-21(b} of thie
chapter-p dogle year (e, one, two, or three years) recelved approval of n xugforily of voles
cast on the matter and the compary has adopted 5 polloy an the frequesioy of say-on-pay votes
that Is conslstont with tho choice of the mejorily of votes cast in the most vecent shareholder
vote sequired by § 240.14a-24(5) of this chaptex. .

(11) Dupltentiom: I the proposal substantially duplisales another proposat pre\}iousw sob-
mijted 1o flie company by another proponent thot wiil bo included in the company’s proxy matedats

for the samp meeting;

(12) Resnbmissions: If the proposal desls with substantiaily the same gubjeot matter ay
another proposal or proposals that has or have been provionsly Included in the company’s proxy
melorfals within the preceding 5 calendar years, a compmy mey exdlude it from Hts proxy
malerlnls for any mesting held within 3 ocalondar yents of the last time it was itncluded ¥ the
praposal recclved;

() Lesa than 3% of the vote If proposed once within the precediug 5 calendar yoars;

(iij Loss than 6% of the voto oniis lnsi subralssion to sharehalders 1€ proposed twice previously
within the preceding 5 calendar yonrs; or .

“Rifeotive Septombor 20, 2011, Rulo i4a-8 was amended by evising parsgeaph (H(8) as pant of the
aendments favilltating shareholder director nomingitons, Ses SBC Releass Nos, 33-9259; 34-65343; 1C-
20788; September 15, 2011, Ses nlso SHC Reloass Nos, 33-0136; 34-627643 10-20384 (Aug. 25, 2010); SEC
Releaso Nos, 93-9149; 34-63033; JC20436 (Oct, 4 2010); SBC Releaso os, 33-9151; 34.63109; 1020462

»

{Oxl, 14, 2018),

+Bffecilve April 4, 2011, Rule 1a-8 wan suended by adding Note to Paragraph (1)(10) as paxt of mle:
witendmonts inplementing the provisions of the'Dodd-Reank Ast solating to shurcholder approval of executive
sompeatsptlon and golden parmdhute compoasation arvangements, Sea SHC Releass Nos, 33-9178; 34-63768;
Jnitwary 25, 2011, Compfiance Bate: Aprit 4, 2011, For other complianee dates relatedt to tids roleaso, see.SBC

Release No. 339178, .

(BurrTay NO. 261, 10-14:11)

———
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(it]) Loss than 10% of the vote on its fast submission to shareholders If proposed thres times or
more previovsly within the preceding 5 calendar yenrs; and

(13) Specific Amount of Divldends: It the proposal xelates t(;speclﬁc nromounts of vash or stock
dtvidends. ,
() Quostion 10; What pracedures must the company follow J£ t Intonds to exclude sy
proposal? L .

(1) 1f the company fotends to exclude a proposal From s proxy matertals, it mustfile its zeasons
with the Commission no later than 30 calendar days hefore it files iis definlitve proxy stafoment and
form of proxy with the Commission, The company must simultaneously provide you witha copy of It

atbuisslon, The Commisslon staff may peruit the company to make its submission Jater than 80 days
before the coapany flles Hs definitive proxy statement and fona of prosy, JE ke company demonsirales

good cause for missing ite deadline. i
(2) The company must fle slx paper coples of the followlng:

(D The proposal;

(i) An sxplanation of why- the company belleves fhat il may oxclude the proposal, which
should, if possibls, xefer to the most xecent applicable authoxity, such as prlor Division lotters issued
under the rule; and .

(i) A supporting oplaion of counsel when stioh xensons are based on maliers of state or
foroign Jaw, .

09 Question 11 May I subimif my own statoment fo the Conumisslon vesponding fo the
conipany’s arguments?

Yes, you may submit a xespanse, but it Is not required. You shovld try to submit any response
to 15, With a copy to the comptny, a5 soon as possible after the compauy makes Hs submission. This
way, the Commission staff" il have time to gonsider fully your 4 on before it fssues s
rosponss, ‘Vou shovld submit six papar coples of your esponse.

() Question 12: I the eanipany includes ny shareholder proposal in ifs proxy materials,
vebtat infoxmation ehouf me mest i€ fnhudo along wih the proposal ksell?

1)) The company’s proxy stitemont st inolnds your name and address, as woll as tho

numbor of the company’s voting seousities that you bold, However, instead of providing that
Information, the company may instead fneludo a statement that it wiil provide the infornation to

shavsholders proptly ypon xecelving an otal ar waltien request,
(2) The company is not mpor;sible for the contents of yowr proposat or supporting statemont,

. () Quesflon 13t What ean X (io if the company nclndes fn ifs proxy sfatement xeasons
why it belleves shareholdexs should nof vote in favor of my proposal, and I disagree with some

of its statements? . .
(1) The company may elect to dnohideinis proxy statement reasons why it belleves shavsholdors

should ots ngaltist your proposal. The company is alfowed to makeargiuments xeflecting its own pofnt

of view, just a3 you may express your own point of view i your proposal’s supporting statement,

(%) However, if you beliove that the company’s opposition to yous proposal contahns faleuslly
Talse or misleading statements that may vlolnte onr anti-frand xule, Rule 14a-9, you should prosaprly
send to the Commission staff and the company g letier explaining the xeasone for yonr viev, along
with o, copy of the company®s slatertents opposing yonr proposals To fhe extent possible, your letior
shovild include speoific factual infdrmation demonsixating the Inaceurmey of the company’s clefms.
Time pexmitting, you may wish o try to work ot yobr differences with ths corapmy by yourself

befoxe contagting the Commission staff,

Boveriem No. 261, 10-44-11)
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() We requixb the company (o send you a copy of ifs statements opposing your proposat
bofore it sends its proxy malorlals, so that you ntay brng,to our attention any matoially false or

misTeadlng statements, under the followlng Uimefames:
orting

(D Xf otir no-action response sequirss thut you make revislons to your proposal or supému
statentent as 4 condliion to requiring the company fo include it In its proxy materlals, thon (he
company mvst provide you with a copy of its opposition statoments no Iater than § calendar days
after the company yecolves a copy of your xevised proposal; of

(i) Tn alt othier cases, the company must provide yor with a copy of s opposition siatoments
1o Jater than 30 calendar days befors it files definitive coples of its proxy statement and form of

proxy under Rule 14-6.

Rule 19n-9, Taise or Misleading Statements,®

~ (4) No soficitatlon subject to this xegulntfon shall be mado by :means of any proxy statement,
form of proxy, notics of meeting or other commustoation, wltten or oral, containing any statemont
which, at the timo and fn the Hght of the clrumstances under which it fs made, is falss or
misleading with respest to any natedal fact, or which omils to sfate sny matexial faot necessary in
oxder to make the statements thereln siot false ormisleading or necessary to correct any statement in
any entller communication with xospect o the solicliation of & proxy fox the same meetng or
subject matter which has becoms false or misleading,

(b) The fact that a proxy statemont; form of proxy or other soficiting material has been filed
with or examined by the Commissfon shall not be deemed a finding by ihe Conmnission that such
rmaterial is aodtrate or complele arnot false or misleading, or that the Commndssion hns passed npon
the mexlls of ar approved any statemant contaliied therein or any malter to be acted upon by security
fivlders, No represenfation contrary to the fotegoing shall be made.

#3(s) No siominee, nominating shaveliolder or nominating sharcholder gronp, or any member
thereof, shall ¢canse to be included In aseglstunt’s proxy materialy, elther pursitant fo the Rederal proxy
wles, an applicable stats or foreign Jaw provision, or & xegistrant’s goveming documents as they relate
“to Including sharcholder nominess for dixector in r regisivant’s proxy matedals, inolude I a notleo on
Schedule 14N (§ 240.14n-101), or inolude in any other related communigation, any stafoment which, at
the timeqnd in the Hght of the clrewmstances under which it is made, Is fulse or mislending withrespect
to oy tmaterial Fact; or which omlis fo sitte any material frot neessaty i ordet fo make the stalements
{hetein rot false or misleading or necessary to correct ny stalement inany earlfer communication with
srespact 1o 2 solickiation for the same meating or sihject matter which has become false or misteading.

Note, 'The following are somoe sxamples of what, depending upon partioular frots and
‘ cixolynsiances, may be misleading within the meaning of this section;

“adg, Predlotfons as (o speclflo faturo madket valnes,

¥Bffeciive Seplember 20, 2011, Rule 148-9 was smended by ndding paragraph (o) and redesiguating Notes
(o (b); (), and (d) as 8., b, o, 20d 4, xespectively, as part of the smondments facilitating shareholder director
nominatlons. S¢c SBC Releaso Nos, 33-9259; 34-65343; 1C20788; September £5, 2014, Sse also SEC Relensp
Nos, 33-9136; 34-62764; 1C-29384 (Aug, 25, 2010); SEC Ratease Noy, 33-9149; 34-63031; X3-20456 (Ocl. 4,
2010); SEC Relonge Nos, 33-9151; 34-63109; YC-29462 (Oct, 14, 2010),

*%Rreofive Seplembear 20, 2011, Rule 19a-9 was amonded by uddlng paragraph (6} as part of fie ambnd-
ménts facilitatlyy sharcholder dirertor nomivatlons. Ses SHC Relpase Nos, 33-9259; 34-65343; 1C-29788
Seplomber 15, 2011, See plso SBC Release Nos, 38-9136; 34-62764; 1C-29384 (Aug, 25, 2010); SHC Relegse
;Qo}s(.»33~9149: 34-63031; IC-29456 (Oci, 4, 2010); SEC Roleasa Mos, 33-9151; 34-63109; IC-20462 (Ost. 14,

010).
= 3R feollve Septomber 20, 2011, Rule 148-2 was amended by redasignating Noles (&), (1), (o), end {d) as
a1y by, 0, 4t d, rospeotlvely, a8 part of the atendimeltts Facilliating shaveholdnr director nominations, S¢o SEC
Rolease Nos, 33:9259; 34-65343; £C20788¢ Sepunhor 15, 2014, Sco 2lso SBC Relense Nos, 33-9136; 34-
627643 1029384 (Aug, 25, 2010); SEC Relense Nos, 33-94493 34-63031; 1029456 (Oot. 4, 2010); SEC Relepse

Nos, 33:9151; 34-63109; T0-20462 (Oel. 14, 2010),

@orreeny No, 262, 19414-11)
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ditge Commissio

Division of Corparation Finance
Securities and Exchange Commission

Shareholder Proposals
Staff Legal Bulletin No. 14F (CF)
Action: Publication of CF Staff Legal Bulletin

Date: October 18, 2011

Summary: This staff legal bullatin provides Information for companles and
shareholders regarding Rule 14a-8 under the Securitles Exchange Act of

1934,

Supplementary Information; The statements in this bulletin represent
the views of the Divislon of Corporation Finance (the “Dlvision”), This
bulletin is not a rule, regulation or statement of the Securlties and
Exchange Commission (the “Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further Information, please contact the Division’s Office of
Chief Counsel by calllng (202) 551-3500@ or by submitting a web-based
request form at https://tts.sec.gov/cgl-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort; by the Division to provide
guldance on Important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contatns information regarding:

Brokers and banks that constitute “record” holders under Rule 14a-8
(bY(2)() for purposes of verifylng whether a beneficial owner Is
eligible to submit a proposal under Rule 14a-8;

e Common ervors shareholders ¢an aVold when submitting proof of
ownership to companies;

o The submission of revised proposals;

e Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

e The Division’s new process for transmitting Rule 14a-~8 no-action
responses by email,

You can find additional gtiidance regarding Rule 14a-8 in the following
bultetins that are available on the Commission’s website: SLB No. 14, SLB

http:/fwsww.sec.gov/interps/legal/cfsIbl4f htm 11/18/2014
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No, 14A, SLB No. 148, SLB No. 14C, SLB No. 14D and SLB No. i4F.

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficlal owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a~8

Ta be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 In market value, or 1%, of the company’s,
securities entitied to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hoid the required amount of
securities through the date of the meeting and must provide the company

with a written statement of intent to do so.t

The steps_that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders In the U.S.: registered owners and
beneficlal owners.2 Registered owners have a direct relationship with the
Issuer hecause thelr ownership of shares Js listed on the records malntalned
by the issuer or Its transfer agent. If a shareholder Is a reglstered owner,
the company can independently confirm that the shareholder’s holdings

satisfy Rule 14a-8(b)’s eligibillty requirement.

The vast majority of investors in shares issued by U.S, companies,
however, are beneficial owners, which means that they hold thelr securities
in book-entry form through a securlties intermedlary, such as a broker or a
bank. Beneficlal owners are sometimes referred to as “street name”
holders. Rule 14a-8(b)(2)(!) provides that a beneficial owner can provide
proof of ownership to support his or her eligibility to submit a proposal by

" submitting a written statemeant “from the ‘record’ holder of [the] securities
{(usually a broker or bank)},” verifylng that, at the time the proposal was
submitted, the shareholder held the required amount of securities

continuously for at least one year.3
2. The role of the Dapository Trust Company

Most large U.S. brokers and banks deposlt their customers’ securities with,
and hold those securities through, the Depository Trust Company (*DTC"),
a registered clearing agency acting as a securltles depository. Such brokers
and banks aré often referred to as “participants” in DTC.2 The names of
these DTC participants, however, do not appear as the registered owners of
the securlties deposited with DTC on the list of sharehoiders maintained by
the company or, more typlcally, by its transfer agent. Rather, DTC's
nominee, Cede & Co,, appears on the shareholder list as the sole registered
owner of securltles deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants having a position in the company’s
securities and the number of securities held by each DTC participant on that

3. Brokers and banks that constitote “record” holders under Rule

14a-8(b){2){i} for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8

http:/forww.sec.govinterps/legal/cfsibl4f btm 11/18/2014
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In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the posltion that
an introducing broker could be considered a “record” holdet for purposes of
Rule 14a-8(b)(2)(1). An Introducing broker Is a broker that engages In sales
and other activities involving customer contact, such as epening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and securities.t Instead, an introducing broker
engages another. broker, known as a “clearing broker,” to hold custody of
client funds and securitles, to clear and execute customer trades, and to
handle other functions such as Issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are not DTC particlpants, and therefore typically do not appear an
DTC's securities position listing, Haln Celestial has required companies to
accept proof of ownership letters from brokers in cases where, uniike the
positions of registered owners and brokets and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent’s records ot agalnst DTC's securities position listing,

In fight of questions we have recelved following two recent court cases
relating to proof of ownership under Rule 14a-8% and in light of the
Commission’s discussion of reglstered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in a company’s securities, we will take the view going forward
‘that, for Ruje 14a-8(b)(2)(1} purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we wlil no longer follow Hain Celestia/.

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8{b)(2)(1) will provide greater certainty to
beneficlal owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-actlon letter
addressing that rule,& under which brokers and banks that are DTC
participants are considered fo be the record holders of securitles on depuosit
with DTC when calculating the number of record holders for purposes of
Sectlons 12(g) and 15(d) of the Exchange Act.

Companles have occaslonally expressed the view that, because DTC's
nominee, Cade & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC patrticipants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securlties held

on deposit at DTC for purposes of Rule 14a-8(b)(2)(i), We have never
Interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing In this guidance should be

constrited as changing that view.

How can & shareholder determine whether hls or her broker or bank s a
DTC partlcipant?

Shareholders and companies can confirm whether a patticular broker or
bank is a DTC participant by checking DTC's participant list, which js
currently available on the Internet at
http://www.dtce,com/~/media/Files/Downloads/client-

http://wwrw.sec.gov/interps/legal/cfslbl4f him 11/18/2014
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center/DTC/alpha.ashx.

What if a shareholder’s broker or bank is not on DTC’s participant list?

The shareholder will need to abtaln proof of ownership from the DTC
participant through which the securities are held, The shareholder
should be able to find out who this DTC participant Is by asking the

shareholder’s broker or bank.2

If the DTC participant knows the shareholder's broker or bank’s

{ holdings, but does not know the sharehoider’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(l) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder’s broker or bank
confirming the shareholder’s ownership, and the other from the DTC
particlpant confirming the broker or bank’s ownership.

How will the stalf process no-action reguests that argue for exclusion on
the basls that the shareholder’s proof of ownership is not from a DTC

participant?

The staff wlil grant no-action relief to a company on the basis that the
shareholder’s proof of ownership is not from a DTC participant only If
the company’s notice of defect describes the required proof of
ownership in a manner that Is consistent with the guidance contained in
this bulletin, Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the reguisite proof of ownership after recelving the

notice of defect.. :

C. Common errors shareholders can avoid when submitiing proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avold these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 In market value, or
1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the

proposal” (emphasis added).42 We note that many proof of ownership
letters do not satisfy this requirement because they do hot verify the
shareholder’s beneficial ownership for the entire one-year period preceding
and Including the date the proposal Is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
Is submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
falling to verlfy the shareholder’s beneficlal ownership over the required fult
one-year period preceding the date of the proposal’s submission.

Second, many letters fall to confirm continuous ownership of the securities.

http:/frww.sec.gov/Ainterps/legal/cfsibl4£ htm 11/18/2014
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This can occur when a broker or bank submits a letter that confirms the
shareholder’s beneficial ownership only as of a specified date but omlts any
reference to continuous ownership for a one-year period.

We recoghize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause Inconvenlence for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) Is constrained by the terms of
the rule, we helteve that shareholders can avold the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal

using the foltowing format:

“As of [date the proposal Is submitted], [name of shareholder]
held, and has held continuously for at least cne year, [number
of securities] shares of [company name] [class of securities], "L

As discussed above, a shareholder may also need to provlde a separate
written statement from the DTC participant through which the shareholder’s
securities are held if the shareholder’s broker or bank Is not a DTC

participant.
D. The submission of revised proposals

On occasion, a sharehoider will ravise a proposal after submitting it to a
company. This section addresses questiohs we have recelved regarding

revisions to a proposal or supporting statement,

1. A shareholder submits a timely proposal. The shareholder then
submits a revised praposal before the company's deadline for
receiving proposals. Must the company accept the revisions?

Yes, In this situation, we believe the revised proposal serves as a
replacement of the Initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder Is hot In violation of the one-proposal limitation in Rule 14a-8
(c).42 If the company Intends to submit a no-actlon request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we Indicated
that if a shareholder makes revisions to a proposal before the company
submits Its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, In cases where shareholders attempt to make changes to an Initial
proposal, the company Is free to Ignore such revisions even if the revised
proposal Is submitted before the company’s deadiine for receiving
shareholder proposals. We are revising our guidance on this issue to make
clear that a company may not Ighore a revised proposal in this situation. 22

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.

Must the company accept the revisions?

No. If a shareholder submits revisions to & proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company Is not required to

hitp://www.sec.gov/interps/legal/cfslbl4f him 11/18/2014
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accept the revisions. However, If the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal, If the company does not
accept the revisions and Intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the Initlal proposal,

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal s
submitted. When the Commission has discussed revisions to proposals A4 it
has not suggested that a revision triggers a requirement to provide proof of
awnershlp a second time. As outlined in Rule 14a-8(h), proving ownership
Includes providing a written statement that the shareholder Intends to
continue to hold the securitles through the date of the shareholder meeting. -
Rule 14a-8(f)(2) provides that if the shareholder “falls In [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude ali
of [the same shareholder’'s] proposals from Its proxy materials for any
meeting held in the following two calendar years,” With these provisions In
mind, we do not Interpret Rule 14a-8 as requiring additlonal proof of
ownershlp when a shareholder submiis a revised proposal. s

E. Procedures for withdrawing no-action requests for proposals
submitted by multipie proponents

We have previcusly addressed the requirements for withdrawing a Rule
14a~8 no-action request in SLB Nos. 14 and 14C, SLB No. 14 notes that a
company should Inciude with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders Is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead individual to act
on its behalf and the company Is able to demonstrate that the individual Is
authorized to act on behalf of all of the proponents, the company need only
pravide a letter from that lead Individual indicating that the lead indlvidual
is withdrawing the proposal on behalf of all of the proponents.

Because there is no rellef granted by the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-actlon request need not
be overly burdensome. Golng forward, we will process a withdrawal request
If the company provides a letter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposal on

behaif of each proponent Identlifled in the company’s no-action request. 16

F. Use of email to trahsmit our Rule 14a-8 no-action resporises to
companies and proponents

To date, the Division has transmitted coplies of our Rule 14a-8 no-action
responses, including coples of the correspondence we have recelved In
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commisslon’s website shortly after Issuance of our response.
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In order to accelerate dellvery of staff responses to companies and
proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companles and proponents, We therefore encourage both companies and
proponents to include emall contact inforration In any corresponhdence to
each other and to us. We will use U.S. mall to transmit our no-action
response to any company or proponent for which wa do not have emall

contact information.

Glven the availability of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
comparles and propohents to copy each other on correspondence
supmitted to the Commission, we believe it is unnecessary to transmit
copies of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we recelve from the parties. We will contlnue to post to the
Commission’s website copies of this correspondence at the same time that

we post our staff no-action response.

1 See Rule 14a-8(h).

2 For an explanation of the types of share ownership in the U.S,, see
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] (“Proxy Mechanics Concept Release”), at Section ILA.
The term “beneficial owner” does not have a uniform meaning under the
federal securlties laws. It has a different meaning in this bulletin as :
compared to “beneficlal owner” and “beneficial ownershlp” In Sections 13
and 16 of the Exchange Act. Our use of the term In this bulletin Is not
Intended to suggest that registered owners are not beneficlal owners for
purposes of those Exchange Act provisions, See Proposed Amendmaents to
Rule 14a-8 under the Securltles Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34~12598 (July 7, 1976) {41 FR 29982],
at n.2 (“The term *beneflclal owner’ when used in the context of the proxy
rules, and in light of the purposes of those rules, may be Interpreted to
have a broader meaning than it would for certain other purposefs] under
the federal securities laws, such as reporting pursuant to the Wiliiams

AcE.”).

2 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
ot Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that Is described in Rule

14a-8(b)(2)().

4 DTC holds the deposited securitles in “funglble bulk,” meaning that there
are no specifically identifiable shares dlrectly owned by the DTC
participants, Rather, each DTC participant holds a pro rata Interest or
position in the aggregate number of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC participant — stich as an
Individual Investor — owns a pro rata interest In the shares In which the DTC
participant has a pro rata interest, See Proxy Mechanics Concept Release,

at Section 11.B.2.a.
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3 See Exchange Act Rule 17Ad-8.

£ See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] (“Net Capital Rule Release”), at Section IL.C.

Z See KBR Inc. v. Chevedden, Clvil Actlon No, H-11-0196, 2011 U.S, Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. V.
Chevedden, 696 F. Supp. 2d 723 (5.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary was not a record holdar for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s non-objecting beneficial owners or on any DTC securities
position listing, hor was the intermedlary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder’s broker Is an introducing broker, the
shareholder's account statements should include the clearing broker’s
identity and telephone number. See Net Capital Rule Release, at Sectlon
I1.C.(1if). The clearing broker will generally be a DTC participant.

10 For purposes of Rule 14a-8(b), the submisslon date of a proposal will
generally precede the company’s recelpt date of the proposal, absent the
use of elactronic or other means of same-~day dellvery.

AL This format: Is acceptable for purposes of Rule 14a-8(b), but it is not
mandatory or exclusive.

12 as such, it Is not appropriate for a company to send a notice of defect for
roultiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

13 This position will apply to all proposals submitted after an Initial proposal
but before the company’s deadline for recelving proposals, regardless of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
addftional proposal for Incluslon in the company’s proxy matetials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) If it Intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions recelved before a company’s deadiine for
submission, we will no longer follow Layne Christensen Co, {Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(¢) one-proposal limitation if such
proposal Is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same propaonent or notified the proponent that the earlier proposal was

excludable under the rule,

14 gee, e.g., Adoption of Amsndments Relating to Proposals by Security
Holders, Release No, 34-12999 (Nov, 22, 1976) [41 FR 52994].

15 Bacause the relevant date for proving ownership under Rule 14a-8(b) Is
the date the proposal is submitted, a proponent who does not adequately
prove ownership In connection with a proposal Is not permitted to submit
another proposal for the same meeking on a later date.
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16 Nothing in this staff position has any effect on the status of any
shareholder proposal that Is not withdrawn by the proponent or its
authorized representative,
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