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Based on the facts presented the Division will not recommend enforcement

action to the Commission if in reliance on your opinion as counsel that the Class and

Class common stock and the Member Withdrawal Notes are not securities as defined in

Section 2a1 of the Securities Act of 1933 Entheos Audiology offers and sells the

Class and Class common stock and the Member Withdrawal Notes without

registration under the Securities Act

This position is based on the representations made to the Division in your letter

Any different facts or conditions might require the Division to reach different

conclusion Further this response expresses the Divisions position on enforcement

action only and does not express any legal conclusion on the question presented

Sincerely

Raymond Be

Special Counsel
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Mail Stop 4561

Joseph Bonahoon

Bonahoom Bonahoom LLP

110 West Berry Street Suite 1900

Fort Wayne Indiana 46802

Re Entheos Audiology Cooperative Inc

Dear Mr Bonahoon

In regard to your letter of April 22 2014 our response thereto is attached

to the enclosed photocopy of your correspondence By doing this we avoid

having to recite or summarize the facts set forth in your letter

Sincerely

lonathan Ingram

Deputy Chief Counsel
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Ie Entheos Audiology Coopeiative Inc

Ladies and Gentlemen

This letter is request fora no-action position from the Divisioh of Corporation Finance

the Division made on behalf of our plient Entheos Audiology Cooperative Inc an Indiana

corporation Entheos or the Company Entheos is non-trading cooperative that will be

member owned and acting on behalf of independent audiologists organized and taxed as an Indiana

businesLs corporation. Entheos proposes to operate as cooperative under Subchapter of the

Internal Revenue Coe

Entheos filed and haçl its Atticle of Tncorporation appxoved on the 16th day of May 2013

As business entity it has not undertaken any active business practice to this point other than

organizational procedures preliminary esiablishment- of business policies preparation of legal

documentation necessary to move forward withbu.iæess whenthe time is right certain strategic

planning and initial contacts made with potential future employees in the areas of sales and

marketing administration best practices oversight and accounting and controlling pversight

Entheos has also made initial contact with potential manufacturers/suppliers ofheanng aid products

that would be available for purchase byits members

The individuals who are primarily responsible for the creation of Entheos and who are

predominaittly involved at this stage are Ken and Nora Stewart both audiologists and both Qwners of

Hearcare Professional CorporatiOn Ken and Nora purchased Hearcare Professional Corporation in

2000 Over the last tbirtten 13 years their fOcus has been to treat every patient with the utmost care

while delivering the highest standard hearing and fittmg protocols the industry to msure patient



Office of Chief Counsel

April 222014

Page2 .5

satisfaction Hearcare Professional Corporation has been and continues to be very successfully run

audiologist practice thnvrng in the Foft Wayne hdiana and Northeastern Indiana

Prior to becoming an owner of Hearcare Nora Stewart worked for hearing aid manufacturer

as regional trainer As trainer Nora Stewart taught hearing aid technology software programs

and hearing aid fittings to audiologists across Ohio and Michigan Nora is Magnum Cum Laude

graduate from the Umverity of Cincinnati in 1984 and earned her Masters of Arts Degree from

Ciniirnati in 1996 She is currently fellow iii the Athrican Academy of Audiology Priort his

ownership in Hearcare Professional Corp Ken Stewart worked as Chief Audiologist at private

hearing aid practice inToledo Ohio Ken graduated from the Uthvetsity of Cincinnati in1994 and

earned his Masters of Arts Degree from Cmcmnati in 1996 Ken also currently is fellow the

American Academy Audiology Ken and Nora Stewart also founded not-for-profit organization

located in Ebrt Wayne Indiana called Hearcare Connection which essentially provides hearing

tetmg 5and services and hearm aids to the indigent and wider-privileged Ken and Nora both

mdividually and through Hearcare Connection have sponsored mission trips all over the world to

help to bring the gift of heanng to many men women and children aiike who otherwise do not have

these services and products available to them

The Entheos Cooperative has been formed to enhance the ability of audiologists around the

country to provide qualityseryices to thtse in neeciby offering best pradtces education to Entheos

members providing marketmg and administrative support and by providing the ability to purchase

the highest quality hearing aidproductsat the best possible price Through.strategic alliances

Entheos will alsO offer better opportunities fOr its members to become involved in charitable

activities and misSion work in the area of audiology inhelping the under-privileged aid indigento

that those in need may receive the gift of hearing in situations where it is not available to them

No-Action Reàuest

The Companys no action request is based ola our opinion that Entheoss Class common

stOck Class common stock and Member Withdrawal Notes hereinafter defined in the context

aijd under .the facts and circumstances set forth herein are not and wifi not be securities within the

meaning of Section 2a1 of the Securities Act of 1933 .as.amended the 1933 Act and/cr

Section 3a10 of the Securities Echange Act of 1934 as amended the 1934 Act rid

therefore registration is not iequirºd under the 1933 Act and the 1934 Act collectively the 1Acts

We request that the Division provide us assurance that it will not rºcommCnd enforcement aejion if

Entheos pursuant to its proposed plan offers sells and issues shares of its Class common stock

and Class common stock and Member Withdrawal Nots to Members without gistratión under

the 1q33 Act
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Reason for Reiuest

Itis our opinion that the Class and Class common stock and Member Withdrawal Notes

to be offered will not bontitute securities within the meaning of the Acts and therefore registration

is not required under the Acts As more fully discussed below while the instruments to be issued by

Entheos are called stock or notes they do not possess the characteristics outlmed United

Housing Foundation In Forman 421 837 848 1975 and Reves Ernst Young 110

Ct 945 1990 that have been traditionally associated with securities in busmess corporation

We believe our opinion is consistent with th position taken by the DlviSlQn previous no-action

letters on this issue although it is understood that prewous requests for no-action granted by the

Division were based on mdividual facts in those letter

BACKGROU1W

DescriptiOn of Business

Entheoss plan is to be purchasmg cooperative for mdependent audiologists and audiologist

groups or entities Members The cooperative will also offer other .servics and benefits to its

Members inc1uing without limitation purchasmg power best practices assistance and advice and

direction on maiketmg administration and other operational practices Entheos stock will not be

publicly traded Entheos will negotiate purchases of merchandise from vendors at significantly

discounted prices for the Members xesulting rebates to the cooperative and its Members All of

Entheoss shareholders will be Members and all of its Members are shareholders

Handy Hardware Wholesale mc SEC No Action Letter 2006 WL 1816942 June 29 2006 Feltus Hardware mc
SEC Nb-Action better1988 WL 235185 Nov 1988 Hardware Wholesalers Inc SECN -ActionLotter 1987 WL
108008 May 26 1987 SpeerHarthvare Co SEC No-Ation Letter 1987 WL 107433 Jan 1987 SpeçrAssociated

Distributors Inc SEC No-Action Letter 1985 WE 54480 Sept 12 1985 Hardware Distributing Ca SEC No-

Action Letter 1985 WL 54135 May.6 1985 OUR OWN Ilardware Co SEC No-Action Letter 1984 WL4l62

April25 1984 American Hardware Supply Co SEC No-ActiOn Letter 1984 VjL 44919 Jan 1984 Services

Center Corp SECNo-ActiqnLetter 1993 WL1 77856May 2J 1993 creditiinions PeerMarketingAssociates Inc

Feb 1993 tobacco and coiifectionery distribtitors Associated Grocers ofNew England Inc SEC No7Action Letter

i989 WL 246382 Oct 1989 retail ócers Inc SEC No-Action Letter 1988 Wt 234433 June 30

1988 office supplies dealers Associated Grocers Inc SEC No-Action Letter 1988WL 233663 Feb 121988

retail grocers PrOfessional Veterinary Products Ltd SEC No Action Letter July 12 1996 Cap Roek Telephone

Cojnany Inc LEXIS 1994 SEC No-At Nv 41 1994L
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II ENTHEOSS 1ROPOSED STRUCTURE

Proposed Structure

10.

Entheos affirmatively covenants to

Approve the organization stid operation of Entheo on cooperative basis under

Subchapter of the Internal Revenue Code

Authorize Class common stock with par value of$ 100 00 10 shares $1000 00
will be issued to each new Member Class common stock will have one vote

associated with 10 shares of common stock one member one vote

Authorize Class common stock w1ich will have no voting rigbts associated with it

but will merely represent an additional and mandatory monetary participation
the

cooperative by all Members equally tis outlined below

Probibit the piyment of dividends or other disttibutions of property and distnbute

only patronage rebates based solely upon Members patronage of vendors with

whom Entheos has contractual buying power relationship on an annual basis

Prolubit the transfer of any capital Stock or Member Withdrawal Notes except to

EntheO aid prohibit the pledge or hyothecatIon of ny stock or Member

Withdrawal Notes

Require each Member to execute Membership Agreement apprcved by the Entheos

00

Board of Direôtors and Members at an annual meeting or such other designated

special meetihg2

The purpose of the two classes of stock is to help the cooperative to capitahze its operations

appropriately The payment fOi Class common stock $1000 00 must be made on or prior to the

effective date of Membership in the cooperative Payment for the Class common stock $4000 00

may be made at the same time as thepayment for the Class cinimon stock however Members

may elect tO pay for the Class common stock over time thIough dediCtions from its patronage

rebates If Member chses to pay for the Class common sthck from its patronage rebates the

cooperative shall deduct up to 80% from each patronage payment owed to the Member until the

balatice for the Class common stock has been paid full The Member may elect to pay the

balance of the Class common stock due and owing at tiny time The Class common stock must

2Ha4 Hardware Wholesale Inc SEC No-ActionLetter 2006 WL 1816942 June 29 2006
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be paid for in full no later than the year aithiversary of the Membes date of membership in

Entheos

The concept of Class stock was put in place for the sole purpose of allowing new Members

some flexibility with regard to the initial cost of becoming Member while at the same time insuring

that Entheos will have sufficient capitalization in ordeT to meet its cash flow and capitalization needs

during the first several years of its edstence Ultimately all Members of Entheos will own the eSact

sartie amounts of ias and Class j3istock andwill have paid in the same amount for its

membership and/or ownership of Class and Cjass stock Member who has paid in full for all

of its Class and Class stock shall receive one hundred percent 100% of the patronage rebate to

which it is entitled while Member who has not yet paid in full for all of its Class stock will have

up to eighty percent 80% of its earned patronage dividend applied against the payment of Class

stock and therefore retained by the Eutheos as that piece of initial capitalization Further there is no

nilnutium purchase requirements through the cooperative except to the extent that Member must

make enough purchases or Qtherwise make direct payment in order to complete the purchase of the

Class stock within five years of the date of membership Since Class stock can be purchased

through the use ofpatroriÆge rebates over five year period this could be construed as

minimum purchase requirement however Member has the option at any time to simply make the

payment in cash for thebiilaiceof the Class Bstock

Once an individual Member owns its full required contingent of Class and Class stock

then there is no minimum purchase requirement Further all fully paid Meber will qwn exactly

the same amount of Class and Class stock and will have contributed exactly the same dollar

amount OncØ again the concept of Class stock is merely an option offered by Entheos that allows

Member the chance to spread Qut the initial cost of membership over ihree3 year period while at

the same time protecting the capitalization needs of Entheos The costs and benefits to all of the

Members remain exactly the same both before and after the mitial purchase ofthe Class stock due

to the fact that Member that is fully paid receives all of its patronage rebate and Member who is

not fully paid for Class stock only receives portion of Class payment Further there is no

benefit such as in fthm cooperatives to Member forthings such as storage space or warehOusing

opportunities The benefit is through patronage rebates and other services offered by Entheos and

therefore there is no incongruence in the benefits utTered even during the Class buy-in period All

Members payexactly the same amount to become aMember all Methberebatesare based on

piitronage see patronage rebates discussion at Sectioii UI beginning at page alEMembers have

the same rights
arid the same obligations andall are treated exactly the same As such there isno

.smilarity or analogy to be dwn with farm coOperatives or other cooperatives similar to farm

cooperatives with regard to warehousmg or storage type benefits
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Entheos has filed Articles of Incorporation Articles which affirmatively state among

other things that Entheos mut operate on cooperative basis under Subchapter of the IRS Code

copy of the filed Articles is enclosed with this no-action letter Although neIther the Code nor

the regulations deflne.operating on .a cooperative basis the meaning Qf the term has been the

subject of considerable and well settled administrative and judicial interpretation To neet- the

definition ofOperating ona cooperative basis the following three criteria.must be satisfied

there must be subordination ofcapital both as in regard to control over the cooperative undertaking

and as in regard to the -ownership of the pecuthar benefits arising therefrom i.e the company

cannot declare dividends on capital contributions the company must return its net earnings

defined as net income remaining after tax computed in accordance with MAP as patronage

distributions in proportion to the business done by its patrons participating in the cooperative

endeavor and there must be democratic dontrol meaning that each of the companys members

hds one vote for the àlection of directors.3 Based on the abQve.factoth.it is our opinion that Entheos

will operate on cooperative basis

Entheos will not retain any portion of the net earnings fromits busmess with its Members in

excess of what is reasonably.detemmined to-be tiecessary for working capital and reservesforth

business The Board of Directors will annually declare patronage rebates representing all excess net

earnings -realized from the business done with or for.Member over the amounV that has been

determined to be neCessa1y for working capital and reseries lntheoss Main purpose will nt be to

provide its Members return on invest capital Rather lth main focus is to provide purchasing

power service enhancemetit audiologist service standards and patronage rebates to its members

Entheos will focus on providing its Members with low cost quality merchandise to increase

its Members profits rather than its own profits Entheos will provide year end audited financial

statethents to its Members in conjunction with this plan

Entheos will offer optional advertising and trade nan usage to its Members an effort to

create an Entheos or brand name All prospective Metiibers of Entheos will be fridividual

au4iplogists or Audiology practices with their owi unique legal and/or corporate names and/or trade

names Prospective Members woUld pontinue to be able to choose to utilize their owncorporate

and trade names Thus the Entheos brand hame will serve as the name of the cooperatv used as

qiality standard indicator or brand.. This will notbe franchise relationship

In summary the only holders of Class common stock and Class common stock will be

Audiology practitioners that are Members The holders of Class..A c9mmon stock and Class

common stock i.e Members will be prohibited from transferring or hypothecating their shares

except for transfers to Entheos Members will be required to purchase minimumnumber of Class

See Pugel Sound Plywood Commissioner of IæterpalRevenue 44 T.C 305 1965
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voting shares at the mception of its membership and minimum number of Class shares either

at mception or over time as part of the patronage rebate process all as determined by the Board of

Directors and said shares will represent only membership mterests corporation operated on

cooperative basis Members will have equal voting power Irrespective
of the number of shares

owned by each Member however Entheos strUctiire as set forth requires that all Members will

ultimately own the same amount of Class and Class stock

Finally any Member Withdrawal Notes will not be transferable or negotiable will not bear mterest

and will represent indebtedness entered into on the same terms as any other comrnercialloan.4 These

requirements will be outlmed in the Membership Agreement entered mto by each new member

ifi DISCUSSION AND BASIS FOR OPINION

When is Stock Security

Section 2a1 of the 1933 Act5 and Section 3a1O of the 1934 Act6 set forth virtually

identical definitions o1 the term security Both delinitions list stock as security Thu United

States Supreme Court has however in United HousingFoundation Inc Forman 42111 837

848 l97 rejected at the outset any suggestion that the purchase of an apartment in housing

cooperative evidenced by the sale of shares called stocks must be considered securities

transaction simply because the statutory definition of security includes the words any stock

Moreover the court rejected an inflexible literal approach that would require any instrument called

stock to be classified as security and stated instead that sense suggests that people

who mtend to acquire only residential apartment state-subsidized cooperative for their

personal use are not likely to believe that in realitythey are pirchasing investment securities simply

because the transaction is evidenced by something called share of stock

The Supreme Court Forman established two-parttest to determine whether an instrument

that is called stock is security for purposes of the Acts

The Supreme Court in Forman stated tht ifan .instrunent is both cJled stockthd

bears stOcks usual charactenstics apurchaserjustffiably may assume that the federal securities laws

apply 8Thecharacteiistics of stock listed by the Supreme Court arc

See Hrdware Wholesale Inc SEC No Action Letter 206 WL 1816942 Juno 292006

15 U.S.C 77bl
I5 78ca10

7Forman at 848

8Landreth Timber Co Landreth 471 U.S 681 686 105 S.Ct 229723V2 1985
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the nght to receive dividends contingent upon an apportionment of profits

negotiability transferability

the ability tobe.pledged.or hypothecated

the conferring of voting rights in proportloato the number of shares owned

the capacity to appreciate value

If the insfrumcntdoes not have the usual characteristics of stock it may still be

security if it constitutes an mvestment contract which is catch-all category included in the

definition of secunty under both the Acts The Supreme Court In Forman adnpted the test

established SEC WJ Howey Go to determine whether an instrument is an investment

contract The test is scheme involved an mvestment of money ma common enterprise

with profits to come solely from the efforts of others

Entheoss Class and Class Common Stock are not Secunties under the Five

FactorForman Test
...

Although the instruments by Entheos to its Meiribers are called stock they do not possess

characteristics traditionally associated.with stock in business corporation as outliuied in

Forinan Siitiilar to the fact pattern in Forman Member views the mandatory purchase of

the Class and Class common stock in Entheos as necessary incident to buying

merchandise and receiving other benefits through Entheos and not as the purchase of an

investment security Rather Membth expect return froth their efforts i.e their purchases

of merchandise through the Company not from their investment of capital Applying the

five factorsofFormªn to Entheos stock supports our opmi9n.that Entheoss stockdoes not

have the significant óharacteristics of security as definedin the 1933 Act and the 1934 Act

Dividends versus Patronage Rebates

Purchasing cooperatives often pay to their members an annual patronage rebate

representing substantially all of the net earnings of the cooperative remaining after

establishment of necessary working capital reserves Nearly all of the cooperatives described

the previous no-action letters provide fqr patronage rebates Feltus Hardware Inc

Forman421U.S.at851-58
1L SEC WJ Howey Co 328 U.S 293 301 66 S.ct 1100 1104 1946
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Hardware Wholesalers Inc Umted Hardware Distnbutmg Co OUR OWN Hardware Co

Ameriôan Hardware Supply Co Services Centers Corp Peer Marketing Associates Inc

Assoiated Grocers of New England Inc NDS/Basic Inc Profôssionil Veterinary

products Ltd
12 Smce the purpose of purchasing cooperative is to benefit its members

rather than operate at profit Entheos will be required to account for its net earnings in

accordance with the cooperative principles by distributing to its Metnbers as patronage

rebates all of its net earnings from busmess done with or for Members in excess of

reasonable reserves for necessary purposes of the Coiipaiy Thus the patronage rebate is in

effect rebate tefund of amoUnts previoualy paid 1y the Member for purchases fromthe

cooperative Pnor no-action requests have been issued by the Division in siiuations where

cooperative pays patronage rebate

Entheos governing documents only allow for Class and Class stock as

dóscribed herein willLexpresslyprohibit.the payment of dividends Orother distributions of

property and will instead provide only for payment of patronage rebates

As set forth in its corporate structure and Subchapter of the Code Entheos will

be obligated to pay patronage rebates to its Menibers

on the basis of quantity or value of purchases by the Members

based on the net earnings from Entheos resulting from purchases by its

Members

Accordingly Entheos will not retain any portion ofthe net earnings from purchases

by its Members in excess of what will reasonably be determined to be necessary for working

capital and reserves for the bUsiness Instead the Board of Direôtors will annuallydeclare

patronage rebates representing all of its net earnings realized b3 its Members in excess of the

amount that will be determined to be necçssary for working capital anctreserves For

Instance if Entheoss ne earnings from purchases after provisions for indome tax and

hóldbaŁks for working capital and reserves amounts to $l000O00 and revçnues from

Members purchases account for 1% of revenues generated from all purthases made by

Members then the Members patronage rebate would be $10000 or 1% of$l000000 If

Entheos does not have any net excess earnings based on patronage at the end of year the

Board of Directors may choose not to distribute patronage rebates

12See n.1 above fOr listing the prior cooperative æoaction letters Of these only the Speer Hardware Company

letters dOes not mention patronage
rebate
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The patronage rebate is based Oh each Memberspatronage of Entheos as ojposed tO

the amount Or percentage of any ownership interest in Entheos as is the case of dividend

Entheos will only include at this time direct manufacturer purchases determining the

amount of patronage rebate owed to .àch Member direct manufacturer puichase is

purchase that is shipped directly to the Member from the vendor Members pay the

manufacturer directly and the manufacturer pays rebates to Entheos

patronage rebate may be paid Clss common stock or cash as determined by

the Board of Directors based on the amount Entheos has available for rebate however once

the rebate amount is determined Member eligible for patronage rebate must receive at

least 20% of said rebate in cash

The payment of patronage rebates as contemplated under this proposed structure is based on

the proportionate amount of purchases by each Member on an annual basis rather than payment of

dividends based on ownership levels This differs substantially from the usual characteristics of

stock In Forman the tenants purchased stock for the economic bençfit of subsidized low-cost

housing and nOt withthe expectation ofmaking aprofitonthe stock..4 Similarly Entheos Members

seek membership in Entheos to realize reduced merchandise costs by iurohaing inventory

collectively large volumes as the economic benefit not to realize appreciation in the investment

in their stock This is critical difference between Entheos and ordinary busmess corporations

The economic benefits which accrue to Entheos Members are directly related to their

patronage activity
the anount of their purchases from manufacturers with whom Entheos has

buying power relationship while the economic benefits in regular business corporation are

returned to the shareholders in direct proportion to their investment the corporation the

mimlerof shares held Members decision to associató with Entheos is not predicated on th

opportunity to realize mvestment profits but rather on the economic beiefits and other serviccs

related and added value benefits of lower cost merchandise realized through large volume buying

power

3AssociatedGrocrs of New Englaiid Inc SED No-Aôtion Letter 1989 WL 246382 Oct 1989 allowed at

least twenty percent of the patronage dividendsto be paid in cash The balance W5 paid in Class stock to the

extent necessary to meet the Class stock ownership requirements or in pattonàge dividend certificates

4Fórmanat 851
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Transferability

No holders ofEntheos Class or Class comnioæ stock will beallowed to transfer

except to Entheos NoshÆresof Class or Class common stock will be hilowed to.be

transferred to any non-member Entheos has mciuded provision in its Articles that
requires

all certificated shares to have legend that prohibits transferability if un-cçrtificated shares

notice will be sent to each holder containing the restrictions

The only instances of termulation that would result in the transfer of Member

Class and Class stock back to Entheos are outlined in the Membership Agreement and

they are voluntary termination by the Member ii default by Member in the

perforinanceof material obligations under the MeniberAgreernent iiithe bankruptcy or

msolvency of Member iv dissolution of Member that is an entity or if Member

otherwise ceases to do business the sale or transfer of more than fifty percent 50% of the

assets of Member who is an entity vi the sale of fifty percent 0% or more of an

ownership interest of an individual holding ownership in an entitr which is Member vii

the death of Member viii the death of an mdividual who owna more than fifty percent

50% of the ownership interest of an entity that isa Member ix default in performance

of Entheos allowing the Member to terminate and termination of Membership mterest

as result of notice from the Board of Directors indicating tht the Member is believed tobe

in non-compliance with the provisions of thç Membership Agreement When there isa

tcrminàtion whether voluntary or involuntary transferability of ClassAand Class Bstock

occurs only back to Entheos and is handled through the use of Member Withdrawal Notes as

explained in more detail in other portions of this letter

The transferability restrictions mandÆledihlhe Entheos corpOrate structure differ substantiallyfrom

the usual characteristics of stock In Forman the tenants could not transfer or assign their

common stock which is also true for any holders of Entheoss shares

Iivpothecabthty

Entheoss proposed structure does ow andll connue to expresslyprohibit any of

the classes of common stock from being pledged or hypothecated Additionally all

certificated shares will lave legend that prohibits the ability of Member to pledge or

hypothecate the hares i1 un-certifiŁated shares notice will be sent to each holder

óontaamng the restrictions

The restrictions on hypothecation and pledges required under the Entheos structure

differ substantially from the.usual characteristics ofstiick In Forman the tenants could

not pledgetheir common stock which is also true for any holders of Entheoss shares
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Voting

pnly Entheos Class common stoºk carries voting rights Since all Members are

required to pay One Thousand and No/i 00 Dollars $1000 00 and purchase all of its Class

common stock at the inception of memberlup then all Members have the immediate and

same votmg rights once Class stock has been purchased andihey become Member The

holders of Class commoii stock will riot contaiti any voting rights Because each Member

will own ten hares of Class qommon stock no moreand no less and because the other

class is non-otn1g each Member has equal voting power Entheos Members voting

rights are not proportionate to the dollar amount of its mvestmeit as would be the case man

investment in common stoçk.of business corporation However once each member has

paid in full for its Class stpck through patronage rebates or qtherwise as explained earlier

all Members will have mvested the exact same dollar amountm order to become Members

The equality of all Members otmg power without regard to amount of stock

owned differs sub$antially from the usual characteristics of stock Similar to Formän

where the voting rights were nOt in proportion to the number of slares owned Entheoss

Class common stock gives.each holder one vote on Entheos matters however there is

no correlatiOn betveen the numbe of votes Memberhas always one vote and the true

measure Of econOmic benefit to thp Member which is the size of the patrthiage rebate which

the Member will receive which is based solely on the volume of busmess done with

Entheos not Share owneiship

Appreciation in Value

There is no ability .for EntheOs stock to appreciate in value All shares of stock

alwayshavebeen and always will be sold to Members.for $100 per share whicijis the par

value Repurchases Entheo will he made at price equal to or less than the price

originally paid$1 00 per share for Class atid Class stock which all have 100 par value

Entheos stock will never appreciate value

The inability of Entheos stock to appreciate differs substantially from the usua

characteristics of stock In Forman the tenants who desired .tq sell their shares were

required tô offer the stock backto the housing cooperative at its initial price Fntheos

Members will pot be allowed to transfer their stock to other members or prospective

members Each Member will otily be able to sell its shares back to Entheos at the same price

or less than the same pric such Member paid for so there is no opportunity for

shreho1der-mçmberto rcalize ally gain from the sale of Eritheos shares due to appreciation

in value
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Entheos By-Laws provide that upon hquidation or dissolution of Entheos whether

voluntary or involuntary and after paying or discharging all of its obligations and provided

that there are sufficient funds available Entheos will retire all capital furnished through the

purchase of Class Bstdck without priorityon pro-rata basis subsequeiflly if funds are

available Entheos will redeem all Class stock Withoi.fl priority on pro-rata basis In the

unlikely ivent there is balance in liquidation proceeds after.payment of the original

purchase price
to the members any excess pmceeds shall be divided pro rata among the

Members in proportion to their patronage during the most recent full fiscal year unless the

IRS requires different time period for determining patronage

The Articles and Bylaws reqwre that Entheos distnbute its excess net earnmg to its

Membera based on patronage rather than Stock ownership This will comply with both the

Indiana State law and Forman becaise the excess will be going to its Members but based on

patronage marrlanner consistent with Forman The distribution of patronage rebate upon

liquidation no different than distribution of patronage rebate at any other time

patronage rebate upon liquidation will not be based on stock ownership at the time but

instead will be strictly based on th amount the current Member has purchased through and

as Member of Entheos for the most recent full fiscal year Iii the unlikely event that there is

an excess amount of proceeds upon liquidation the only appreciation will be the potential

patronage rebate rather than the value of the stock

The Division has -previously granted no-actions requests to companies that had

liquidation provisions eieir organizational documents which allowed for the excess in

liquidation proceeds after the payment of ànydebts and amounts held back in reserves to be

distnbuted to the members based upon each members patronage to the company

American Truckload Cooperative mc SEC No-Action Letter 1993 WL 262725

July 11993 Since A11C is in business to all its members to obtain profits in their

business it is not charitable corporation In any wmding up of ATC ATC is

qired to distribu tO its thembers any property rethaining
after the paymedt of the

coops obligalions The bylaws of ATC provide that member-related income shall

be divided pro rata among the Members in propotion to their patronage

NDSIBASICInc SEC No-Action Letter 1988 WL 234433 June30 1988 The
Certificate of Incorporation provides that the residual assets of the Cooperative

remaining after the payment of its liabilities the distribution to its preferred

stockholders of an anlouæt equal to the par value of their Preferred Stock and to the

common stockholders of an amount equal to the original purchase price fçr their

common stock shall be distributed to past and present Members upon the basis of

quantity or value of business done over the years with the Cooperative
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Independent Statinnºrs Inc.-SEC No-Action Letter SEC No-Action Letter1994WL

133456 Apr 15 1994 In the quite unlikely event that there vu1d be assets

remaining after the distribtitions with respet to Class Aand common.shaes any
eçcess amouit would be distributed to the then extent and foner holders of common

shares proportion to their patronage of the company

Peer Marketing Assciates Inc SEC No-Action LetIer 1993 WL 28727 Feb

1993 Evenupon any sudh liquidution dissolution or winding up PMA the

portion of PMAs then remaining assets to be devoted to the retirement of its

Common Stock shall equal but $100 per share slim equal to the original

subscription price thereof The balance of PMAs assets if any shall be paid to its

Members as patronage refunds

In previous no-action letters companies were able to obtain aThrmative no-action

relief from the Division that registration was not required in situations where they were not.

orgamzed as non-profit corporation under state law Most of the compames that were

granted no-action requests had the same entity or corporate structure thatEntheos will have

corporations operating as cooperative under Subchapter

In our opinion patronage rebate paid upon hquidation would not be an appreciation

in the value- of the stock nor woulct it be awjndfall for the Members because it would be

solely based on the amount of products member has purChased as Member of Entheos

and would be different than any otherpatronage iebate

Non-Member Revenue

There is no non-metnber revenue contemplated under the Entheos structure presently

Entheoss Class and Class are not Investment Contracts

The second test.under the Foiinan decision is determining whether or not the instrument

constitutes an investment contract An instrument constitutes an mvestment contract if it is

scbeinethat involves an investment of money in common enterprise with profits to come solely

from the efforts of others
15

Entheos believes tha its stock fails to meet this second part of the

Forman test

1.5 SECv WJ..Hawey Company 328U 2931946
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As explained more thoroughly below the money paid by Member to purchase the class

and 13 stpck does not represent capital invested to secure income or profitratherit permits Member

to obtain quality products at reduced cost unavailable to non-members The amount of Members

rebate will be based entire.ly upon the amount of product pirchased by the Memberfrom vendors

with whom Entheos has contractual buymg power relationship

First Entheos Members will not mvest Entheos with any expectation ofreceivmg profits

solely from the eflorts of others as would an investor in an ordinary businçss corporation Rather

the benefit Member expects from its membership is greater profitability of its own business in part

through access to vendors through which Entheos ha negotiated contracts for goods and services

but principally through the Members own effort EntheQs role is not to take money from.passive

investor and manage it so as to return to the investor profit but to provide.accesa to goods and

services that enable an active busmessperson to derive greater profits from its own bimness

hr a-case involving isugar cane marketing cooperative the Iastern DistricvOfthuialaha

addressed the.distinction between an investihent contract and cooperative as follows

Itis readily apparent that local sugar cane farmers purchasing shares of stock mthe

defendant cooperative did not believe that they were purchasing investment securities The

mducement to purchase was membership an association that would provide the sugar cane

farmer with services be might not otherwise obtain The cooperatiye member did not

participate
for the purpose of obtaming profits from investment securities

16

Entheoss stock also fails to satisfy the mvestment contract test because Members do not

receive any profits from their investments Each Entheos Members rebate is based entirel on the

volume of the products purchased through the Co-op Thus Member Who purchases millions of

dollars of product through Entheos vendors will ifrevenues are available afler reseive requirements

receive much greater rebate than Member who purchases thousands of dollars of product Tius

alsO clearly demonstrates that the rebates are generated sole1 based Ona Members participation in

the program and have nothing to do with the efforts of any third party further distinguishing it from

an investthent contract

Like Other companies the Division has taken no-action positions with Entheos would require

its Members to purchase certain minituums of stock through the use of patronage dividends Unlike

Entheos some of those companies require the purchase of stock ona continung basis based on

percentage of the memberspurchase of material from the cOmpany
17 Enthebss only requirement

16

Rosenberg Sons inc St James Sukar Cooperative Inc 447 FSupp E.D La 1976 affd 565

F.2d 1213 5Cir..J977

7Feltus Hardware Jnc SEC No-Action Letter 1988 WL235185 Nov 1988 2%requirement Speer Associated

Distributors Inc SC No-Action Letter 1985 WL 54480 Sept 12 1985 2% requirement United Hardware
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is that each Member ultimately- own the same arnounts ôfClass and C1.ss stock and that each

Member will have paid the exactsanie price for.the class and C1ssB stock Similarly Entheoss

patronage rebate will be used on each Members patronage of vendors rather than ownership

Entheos As noted previously there is ability for appreciation many value of Entheoss stock and

no dividends will be paid on Entheoss Class or Class common stock except in the form of

patronage rebates The Division has previously granted no-action requests bused upon legal opinions

that patrongŒ rebates received by members of âtooperative do not constitute profit withii the

meaning of the investment contract tst
18

Equity credits or patronage rebates aie iiot profits similar

to income from ordinary stock investments but are rebates or refunds to members based solely on

patronage and not the profit that mvestor may seek on their mvestment

Entheoss Member Withdrawal Notes are not Securities

in addition to the analysis immeliate1y abbvŁ courts have analyzed whether .Æ note

constitutes security The Supreme Court in Reves Ernst Young made -it clear that mere

characterization of an instrument as debt is not dispositiVe
of the issue of whether it is security9 Ii

Revºs the Supreme Court stated that the notes are not securities per Se but must be defined using the

family resemblance test
20

Under the test note is presumed to be security unless it bears

strong resemblance to one or more instruments contained judicially crafted list of instruments

that althougfi commonly denominated notes falls outside the security category The Supreme

Court went on to note that the presumption may be rebutted only by showing that the note bears

strong resemblance to one of the enumerated categories of instruments which are exceptions as

determined by using the following fourfactors 1the notivationsthatwould prompt reasonable

seller and buyer to enter into transaction the- plan of distribution the reasonable

expectations of the invstors and addition 1-factors such asthe existence ofanotherregulatory

scheme which would reduce the risk of the note thereby rençlering application of.the1933.Act

unnecessary
21

Entheos will only issue note or Membet Withdrawal Note such circumstances when

Member voluntarily or involuntarily ceases to be Member of Entheos When Member ceases to

be Member of Entheos its shares may bnly be redeemed by Entheos and such shares may be

rØde med ovet tjthe by promissory nOte herôinbefore and hereinafter Member Withdrawal

Notes The Member Withdrawal Notes contemplated by Entheos are similar to notes in Handy

Disti2ibüting Co SEC No-cton Letter 1985 WL 54135 May 1985 2%rdquiremcnt Associated Grocers ofNew

England Inc SEC No-Action Letter 1989 WL 24682 Oct. 1989

19 Ernst Young 110 Ct 945 1990

201d

Id
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Hardware Wholeale Inc wheni Member in the Handy Hardivare Wholesale case was selling its

shares back to Handy
22

Member Withdrawal Notes

IfÆMember ceases tobe ii Member and therefore withdraws vo1urtari1y or involuntarily

from Entheos its Class Aand Class common stock will be requlredto be repurchased by Eitheos

and may only be sold back or otherwise transferred to Entheos The withdrawing Member shall be

entitled to rôceivthefullvalueofjts shares that being $100 ppr share Of the ClassAand Class 13

stock evidenced by non-mterest bearing note over penod of five years under which there will

be equal payments made on an annual basis If offered by the Entheos the membermay also have the

right to elect to receive payment as lwnp sum for all of its shares of Class and Class stock

from Entheos in cash for an amount equal to eighty percent 80% of the stocks per share value or at

the equivalent of $80 per share If Entheos issues Member Withdrawal Note it will not bear any

interest will be unsecured and may be redeemed early at the option of Entheos This structure of

Member Withdrawal Notes and repurchase Is in terms of its substance similar to the withdrawal

note structure under Handy Hardware23

The ilrst factor mReves is to determine the motivations that would prompt reasonable

person to enter mto transaction As Handy Hardware these Member Withdrawal Notes if used

at all would be issi.ed to The withdrawing Member not as result of an investment acquired with the

ultention to earn profit but from the unpredictable event of Member withdrawing from Entheos

Further and again as wa the case in Handy Hardware the Member Withcfrawai Note simply

represents the terminating steps of commercial transactioy not an investment vehicle motivated

by the desire to earn profit As Handy Hardware the Member Withdrawal Note also fails the

second factor under Reves in that .the Member Withdrawal Note is not iued or traded for

speculation there is no general offer to broad segment of the public on its issuance and there is no

secondary trading narket It is merely part
of the plan set forth to give some assurance to Member

that EntheOs will buy baik Members stock

The third factor Reves the reasonable expectations of the mvestoi when applied to the

Member Withdrawal Notes also indicates that they re iot investments Iitdependent audiologists

become members of Etheos to purchase goods at lower price through Entheoss 1ager buying

power not because Entheos advertises to independent audiologists that they can invest Entheos by

becoming member Unlike Reves where the cooperatives advertisements characterized the notes

as investments and thereby created expectatiotis/perceptiofis
that made it seem reasonable foi

prospective purchaser to believe he was making an investment to realize gain Entheos makes no

22Handy Hardware WholesÆlŁ Inc SECNo-Action Letter 2006 WL 1816942 June 29 2006
23

Handy Hardware Wholesale Inc SEC No-Action Lettç 206 WL 1816942 June 292006
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such characterizations and it encourages no expectationa or perceptions that participating in the

cooperative will bring such member gain or appreciation in any investment sense Further each

Member prior to becoming member of Entheos will know based on the documentation provided

that if they choose to withdraw or are forced to withdraw they will receive payment by non

mterest bearing note full par value of stock or by cash payment equal to 80% of the par value of

the stock .Conseqtent1y clear expectationsand knowledge are that there will not be return on

their investment in the shares As to the fourth-factor in Reves the Mefnbers have the option to

accept cash for their shares upon withdrawal which woulçl reduce risk involved since they would not

be receivmg Member withdrawal note
24

Our OpiniOn is Consistent with Numerous Other Instances where the Division has

Granted No-Action Reciuests that Companys Stock is not Security

We believe this request is consistent with previous no-action requests in which the Division

has issued no-action letters spedifymg that companys stock is not security within the meaning

of the definition of security under the Acts although it is understockl that the previous rpquests for

no-action issued by the Division were based on the mdividual facts those letters See professional

Veterinary Products Ltd SEC No-Action Letter July 12 1996 Feltus Hardware mc SEC No-

-ActionLetter 1988 WL235185Nov..9.1988 Inc ECNo-ActionLeler

87 WL 10800S May 26 1987 Speer HardwareCo SEC No-Adtipn Letter 1987WL J07433

Jan 1987 Speer Associated Distributors Inc.SEC iTo-Action Letter 1985.WL 54480 Sept

12 1985r Umted Hardware Distributing Co SEC No-Action Letter 1985 WL 54135 May

l95 OUR OWN Hardware Co SEC No-Action Letter 1984 WL 45162 April 25 1984

American Hardware Supply Co SEC No-Action lietter t984 WL44919 Jan 1984 Services

Centers Corp SEC No-ActionLettØr 1993 WL 177856 May 21 1993 credit unions Peer

Marketmg Associates Inc Feb -1993 tobacco and confecttonery distributors Associated

Grocersof New England Inc SEC No-Action Letter 1989 WL 246382 Oct 1989 retail

grocers NDS/Basic Inc SEC No-ction Letter 1988 WL 234433 June 1988 office supplies

dealers Associated Grocers Inc SEC No-Action Letter 1988 WL 233663 Feb 12 1988 retail

grocers

24
See Handy Hardware Wholesale Inc SEC No-Action Letter 2006 WL 1816942 June 29 20O6 With regard

to Member Withdrawal Notes th circumstances currently with Entheos are siilar if not identical to the

circumstances Handy Hardware with egard to the substantive factors surrounding the Member Withdrawal

Notes
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IV CONCLUSION

Based on the foregoing it is our opinion that under the Entheos corporate structure as

delineated neither Entheoss stock nor Membership Withdrawal Notes will be security within

the meaning of that term as defined in Section 2al of the 1933 Act and Section 3a1O of the

1934 Act and therefore registration is not required under the Acts Entheos will operate on

cooperative basis ujider SubchàpterT of the Codç pd its stock and Membership Withdrawal Notes

will meet all of the requirements of the Forinan.tst as they will not possess any characteristics

1stoncally associated with security and will not be considered investment contracts Members

join Entheos to obtain access to lower price merchandise and other services they might not obtain

individually Members will notom Entheos expectation of any mvestmçnt profit as that test was

defined in I-lowey
and applied in Forrnan Addltionally ntheoss stock and Membership

Withdrawal Notes will meet the five factor test used in Forman in that

Members will not receive dividends or other distributions of property but will only

receive patronage rebates based solely on Members patronage of vendors with

wiorn Enthos ha.i contractual buying power relationship

Members will not be able to transfer their stock or Member Withdrawal Notes

Members will not be permitted to pledge or hypothecate their stock or Member

Withdrawal Notes

All Members will have equal votmg nghts regardless of investment level Entheos

and

There will be no ability for any class of Entheoss stock or Member Withdrawal

Notes to appreciate in value Entheos will repurclase shares only at a.price equal to

or less than the original pirc1iae priceof $100 peshare.

Based upon the foregomg it is our opinion that the Class and Class common stock

offered tofuture Members ofntheos and Member.Withdrawal Notes utilize4 by Entheos for future

terminating Members will not be securities within the nieamng of the Acts and therefore regitration

is not required under the AÆts We respectfully request tlat the Division of Corporation Finance not

recommend any enforcement action with respectto the issuance offei and sale of Entheoss Class

and Class common stock arid Member Withdrawal Notes to Members by and through Entheos

without registration.under the i.933 Act



Very truly yours

Office of Chief Counsel

April 22 2014

Page.20

Thank you for your attention tothe issues presented herein. Pleas call Josepli Bonahoom

260 420-4055 with qtietions comments requests for additional information

BONAHOOM BONAIIOOM LLP
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