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Re: Entheos Audiology Cooperative, Inc. _iV Jash ngton, DC 20549 g

Incoming letter dated April 22, 2014

Based on the facts presented, the Division will not recommend enforcement
action to the Commission if, in reliance on your opinion as counsel that the Class A and
Class B common stock and the Member Withdrawal Notes are not securities as defined in
Section 2(a)(1) of the Securities Act of 1933, Entheos Audiology offers and sells the
Class A and Class B common stock and the Member Withdrawal Notes without
registration under the Securities Act.

This position is based on the representations made to the Division in your letter.
Any different facts or conditions might require the Division to reach a different
conclusion. Further, this response expresses the Division’s position on enforcement
action only and does not express any legal conclusion on the question presented.

Sincerely,

Raymond A. Be
Special Counsel



UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-4561

33 M.Ai
DIVISION OF
CORPORATION FINANCE

June 2, 2014
Mail Stop 4561

Joseph G. Bonahoon

Bonahoom & Bonahoom, LLP

110 West Berry Street, Suite 1900
Fort Wayne, Indiana 46802

Re: Entheos Audiology Cooperative, Inc.
Dear Mr. Bonahoon:

In regard to your letter of April 22, 2014, our response thereto is attached
to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in your letter.

Sincerely,

? QJ?,V

onathan A. Ingram
Deputy Chief Counsel
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Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission -
100 F. Street, NE, Mail Stop 3010
Washmgton D.C. 20549 i

= Re;' . Entheos Audlology Cooperatlve, Inc

Lauies aud Gentlemen

-This letter isa request fora “no-aehon” posmon from the Division of Corporatlon Fmance
- (the “Division”) made on behalf of our client Entheos Audiclogy Cooperative, Inc., an Indiana .,
" corporation’ (“Entheos” or the “Company”). Entheos is a non-trading cooperatwe that will be -
" member owned and acting on behalf of independent audlologlsts organized and taxed as an Indjana
- business corporation. Entheos proposes to operate as a cooperatlve under Subchapter T of the

Internal Revenue Code

Entheos filed and had its Artlcles of Incorporat.lon appxoved on the 16tk day of May, 2013.
" As a business entxty it has-pot undertaken any active business practlce to this pomt other than .
organizational procedures, preliminary establishment of business pohc1es preparation of legal .
documentation necessary to move forward with business when the time is right, certain strategic
" planning -and initial contacts made with potential future employees in the areas of sales and o
marketmg, administration, best practices oversight and accounting and controlling oversight. -
- Entheos has also made initial contact with potential manufacturers/suppliers of hearing: -aid products
that would be available for purchase, by its members S '

: The 1nd1v1duals who are pmmanly respon31b1e for the- creatlon of Enthees and who are s
predommantly involved at this stage are Ken and Nora Stewart, both audiologists and both owners of
~ Hearcare Professional Corporation: Ken and Nora purchased Hearcare Professional Corporanon in.
2000 Over the Tast thirteen (13) years their focus has been to treat every patient with the utmost care -

‘while delivering the highest standard hearing and fitting protocols in the industry to insure patient
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- Satlsfactxon Hearcare Professwnal Corporatmn has been and. contlnues to be avery successﬁﬂlyrun
' audxologlst practrcc thnvmg in the Fort Wayne Indlana and Northeastem Ind1ana :

" Priorto becommg an owner of Hearcare, Nora Stewart worked fora heanng aid mariufacturer -

' as a regional trainer..'As a trainer, Nora Stewart taught hearing aid technology, software programs,
~  and hearing aid fittings to audiologists across Ohio and Mlchrgan Noraisa Magnum CumLaude .
- - graduate from the University of Cincinnati-in 1984 and earned her Masters of Arts Degree from
Cincinnati in 1996. She is currently a fellow in the Atherican Academy of Audiology. Prior to his - -

ownership in ‘Hearcare Professional Corp, Ken Stewart worked as Chief Audiologist at a pnvate a

' ‘hearmg aid pracfice in Toledo, Ohio. Ken graduated from the University of Cincinnati in'1994 and ~
_earnied his Masters of Arts Degree from Cincinnati in1996. Ken also currently isa fellow.in the. -

‘American Academy of Audiology. Ken and Nora Stewart also founded a not-for-profit organization
located in.Fort Wayne, Indiana called Hearcare Connectlon which essentially: provides hearing

“testing and services, and hearing aids to the mdlgent and uynder-privileged. Ken and Nora both . . - '

o 1nd1v1dually and through Hearcare Connec’uon have sponsored mission tnps all over the world to.

_ help to bring the gift of hearing to'many men, women, and chddren alike who otherw1se donot haVe o
- these services and products avallable to them. , S

X

’I‘he Entheos Cooperatlve has been formed to enhance ‘the abxhty of audlolog1sts around the -

X country to prowde quality: services to those i in need by offering best practices education to Entheos

members, providing marketing : and adlmmstratlve support and by prov1dmg the ability to purchase
the highest quality hearing aid products'at the "best possible price. Through. strateglc alliances;
Entheos will also offér better opportunities. for. its' members to become involved in-charitable
activities and mission work in the area of audlology in'helping the under-privileged and indi gent so
that those m need may recelve the glﬁ of heanng in situations where it is not avallable to them

. 'No-Actron Request

The Company s no actlon request is based on our opxmon that Entheos s Class A common =

: stock, Class B commion stock, and “Member Wlthdrawal Notes” (hereinafier defined), in the context -

arid under.the facts and circumstances set forth herein; are not and will not be securities within the

* . meaning of Section 2(a)(1) of the. Securities Act of 1933; as.amended (the “1933 Act™), and/or-

Section 3(a)(10) of the Securities Exchange Act-of 1934, as-amended. (the “1934 Act”), and

therefore, registration is not requlred under the 1933 Actand the 1934 Act (collectively; the “Acts™): .

" - We request that the Division provide us assurance that i it will not récomménd enforcement acfion if

_Entheos, pursuant toits proposed plan, offers, sells and issues shares of its Class A commonstock
and Class B common stock and Member Withdrawal Notes to Members mthoutreglstratmn under- -

- the 1933 Act.
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. . Reason for Regues

' . Ttis-our opinion that the Class A and Class B common stock and Member Wrﬂrdrawal Notes s |
+to be offered will not. tonstitute “secunhes” within the meaning of the Acts and therefore reg15tratron o

‘isnot reqmred under the Acts. As more fully. dlscussed below, while the instrumeénts to be issued by
" Entheos-aré called “stock” or “notes,” they do-not possess the characteristics. outlmed in United .
Housing Foundation, Inc. v. Forman, 421 U.S. 837, 848-(1975) and Reves v. Ernst & Young, 110 .
S.Ct. 945 (1990) that Have been tradltronally assocjated with secuntles in a business corporation. -
We beheve our opinion is consistent with the pos1t10n taken by the Division in‘previous no-action
letters on this issue, although it is understood that prevrous requests for no-actron granted by the ,
" Division were based on md1v1dua1 facts in those letter . '

o "L BACKGROUND
Descrlptron of Busmess A N . o
_ Entheos s plan isto be a purchasmg cooperatlve for mdependent audrologrsts and audlologlst
groups or entities (“Members”) The cooperative will also offer other services and benefits to its "
- Members including, without limitation, purchasing power, best practices- assistance, and advice and -

direction on marketing, admm1stranon and other operational practrces Entheos stock will not be. - .

publicly traded.. Entheos “will negotiate purchases of merchandise-from vendors at significantly
discounted prices for the Members resulting in rebates o the cooperative and its Members. All of :
' Entheos s shareholders will be Members and all of its Members are shareholders : .

"' Handy Hardware Whole.s'ale. ]nc SEC No—Action Letter, 2006 WL 1816942 (June 29, 2006) Felms Hardwa,re Inc "

' SEC No—Actlon Letter, 1988 WL 235185 (N ov. 9, 1988); Hardware Wholesalers, Inc., SEC No-Action Letter, 1987 WL
" 108008 (May 26, 1987); Speer Hardware Co, SEC No-Action Letter, 1987 WL 107433 (Jan. 5, 1987); SpeerAssocrated ‘
Distributors, Inc.; SEC No-Action Letter, 1985 WL 54480 (Sept. 12, 1985), United Hardware Distributing Co., SECNo-~
"Action Letter, 1985 WL 54135 (May.6, 1985), OUR OWN Hardware Co., SEC No-Action Letter, 1984 WL 45162
-(April 25, 1984); American Hardwarg Supply Co., SEC No-Action Letter , 1984 WL 44919 (Jan. 9, 1984); Services"
-Center Cotp., SEONo—Acthn Letter, 1993 WL 177856 (May 21, 1993) (credit itnions); Peer Marketing Associates, Inc.

' (Feb 3, 1993) (tobacco and confectionery distributors); Associated Grocers of New England, Inc., SEC NosAction Letter,

-1989 WL 246382 (Oct. 5. 1989) (retail grocers); NDS/Basic, Inc., SEC No-Action Letter, 1988 WL 234433 (June 30,
" 1988) (office supplies dealers); Associated Grocers, Inc., SEC No-Action Letter, 1988'WL 233663 (Feb. 12, 1988)

(retail grocers), Professional Veterinary Products, Ltd. SEC No-Action Letter (Jaly” 12 1996), Cap Rock Telephonev S

. .'Company, Inc;'LEXIS 1994 SEC No-Act (Nov 4; 1994) ' : L : ,
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.  ENTHEOS’S PROPOSED STRUCTURE

‘_Proposed Smcture_ . ',

. Entheos aﬁ'n':matively 'covenantsftoi T

@

'Approve the’ orgamzahon and operatlon of Entheos on. a cooperatlve basrs under-. o o
, Subchapter T of the Internal Revenue Code, :

Authorlze Class A comion stock w1th a par Value of $100 00 10 shares($l 000 00) -

will be issued to each new Member (Class A common: stock will have one vote -

’ ,'-:aSSOCIaT@d wrth 10 shares of common stock, one ‘member one vote), -

® .

Authorrze Class B common stock whichwill have no votmg nghts aSSoclated with it,"

bt will merely represen’t an addltlonal and mandatory monetary partrcrpatton in the . -

-- ) eooperatrve by all Members equally &s outlined below

e (4) -

L ®

Proh1b1t the payment of dlvrdeuds or other d1stnbutrons of property and dlstrrbute ‘. E

' enly patronage rebates based solely upon a-Member’s patronage- of vendors with." "
o whom Entheos has a contractual buymg power relatronshrp, on an annual basis; .. ‘

- Prohlbrt the’ transfer of any capital Stock'or Member Wrthdrawal Notes (except to' '

Entheos) and prohlblt the pledge or hypothecatron of any stock or Member
WlthdrawalNotes, R A . 5 ‘ N T,

Requlre each Member to execute a Memberslnp Agreement approved by the Entbeos .

- Board of Du'ectors and Members at an annual meetmg or such other desrgnated B A

'spemal meetmg

: The purpose of the two classes of stoek is to help the cooperatrve to caprtalme its opera’nons
appropriately. The payment for Class A common stock ($1,000.00) must be made oni orptior to the -
- effective date of Membership inthe cooperative. Payrnent for the Class B'common stock ($4,000.00)
may be made at the same time as the payment for the Class A common stock, however, Members
. may elect to pay for the Class B common stock over time through deductions from its patronage
" rebates. If a Member chooses to pay for the Class B common stock from its patronage rebates; the
cooperative shall deduct up to 80% from each patronage payment owed to the Member untll the ‘
' balance for the Class B common stock has been paid in full. The Member may elect to pay the
balance of. the Class B commen stock due and owmg at any tlme The Class B common stoek must * -

2 Handy Hardware Wholesale, Inc., SEC No-Action Letter, "200’6 WL 1816942 (June 29, 2006).
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'“(be pald for in full no later than the 5 year armwersary of the Member s date of membershlp in o
Entheos ' . . . . o

The concept of Class B stock was put in place for the sole purpose of allowmg new Members' :

~ some ﬂexrbrhty with regard to the initial cost of becoming a- Member Wwhile at the same time insuring .
* that Entheos will have sufﬁc1ent capitalization in order to meet its cash flow and capitalization needs’
. during; the first. sevetal yéars of its existence. Ultimately, all Members of Entheos will own the exact

same amounts of Class A and Class. B stock and-will have paid in the’ exact same amount for it3

- membershrp and/or ownership of Class A and Class B stock. A Member who has paid in full for all _
" ofits Class A and Class B stock shall receive one hundred percent (100%) of the patronagerebatéto

whichit is-erititled whrle a Member who has not yet paid in full for all of its Class B stock will have-
up te eighty percent. (80%) of its earned patronage dividend apphed against the payment of Class B -
stock and therefore retained by the Entheos as that piece of initial capltahzatron Furthet, there is no
minimum puichase requirements through the cooperative except to the extent: that a Member must

" "make enough purchases (or otherwise make direct payment) in orderto complete the purchase ofthe .-
. Class B stock within five (5)years of the date of membership. Since Class B stock can be purchased o
- through the use of patronage rebates over a five. (5) year period, this ‘could be construed as'a’ ‘
. 7. minimum purchase requirement; however, a Member has the optlon at any time to 31mply make the
. payment in cash for the ba'.lance of the Class B. stock: .~

I
._’

Once anh md1v1dual Member owns its full requlred contmgent of C]ass A and Class B stock _

. then there is no minimum purchase requirement. Further, all fully paid Metnbers will own exactly o
- the same. amount of Class A and Class B-stock and will have contributed exactly the same dollar. -
. amount. Once again, ‘the concept of Class B stock is merely an option offered by Entheos thatallows | .’
a Member the chance to spread qut the initial cost of membership over athree(3) year period whileat -
. the same time protecting the capltahzatlon needs of Entheos, - The cosis.and benefits to all of the
. Members remain exactly the same both before and after the initial purchase of the Class B stock due

to the fact that a Member that is fully pald receives all of its patronage rebate and a Member who is-

nét fully paid for Class B stock only receives a portion of Class B payment Further, there is o -
~ - benefit, such as in farm cooperatlves to a Member for things such as storage space or warehousing

opportunities. The beneﬁt is through patronage rebates and other services offered by Entheos and

- therefore there isno incongruence in the benefits vffered even during the Class B buy-in period. All
- Members. pay-exactly the same amount to become a Member, all Member rebates-are based on

patronage, (see patronage rebates discussion at Section I B beginning at page 8), all Members have,
the same rights arid the same ob]rgatlons and'all are treated exactly the same. As such, there ismo -

. .s1m11ar1ty or analogy to be drawn with farm cooperatlves or other cooperatives similar to farm-
cooperatlves thh regard to warehousmg or storage type benefits. - S :
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Entheos has ﬁled Artlcles of Incorporauon (“Artlcles”) whxch aﬂinnatlvely state, among :

.other things, that Entheos must operate ona cooperative basis under Subchapter T of the IRS Code. -
(A copy of the filed Articles is enclosed- with this no-action letter). Although neither the Code nor
~ the regulatlons define- “operating on a cooperahve basis” the meaning of the term has been the =~
~ subject of considerable and well settled administrative and judicial mterpretauon “To meet-the, * - :
.’ definition of “operating on a cooperative basis” the following three criteria must be satisfied: (1)
- there must be-subordination of capital, both asin regard to control aver the cooperative undertakmg

and as in regard to the ownershlp of the pecumary benefits ansmg therefrom (i.e., the'company

cannot declare d1v1dends .on capital contnbutrons), (2) the company must return its net earnings -,
o '(deﬁned as net income remaining after tax’ computed in accordance with GAAP) as patronage
~’ distributions in ‘proportion to the business done by its patrons partlc1pat1ng in the cooperatlve;

endeavor; and (3) there must be demoeratlc dontrol - meamng that each of the company’s. members

" hds one vote for the election of dlrectors Based on the above fa:ctors itis our opmron that Entheos .
! w111 operate ona cooperatlve basrs . ) -

Entheos w111 not retain any portlon of the net earnmgs from its busmess w1th 1ts Members in

- excess of what is reasonably determined to"be necessary for working capital and reserves-for the
" business. The Board of Directors will annually declare patronage rebates representmg all excessnet

earnings realized from the business’ done with or-for. Members over the amount’ that has béen

.~ determined to be necessary for working capital and reserves. Entheos’ s tmain purpose will pot be to

provxde its Members a returni on:invest capital... Rather, its main fbcus is to provide purchasing

- power service enhancement, audJologxst semce standards, and patronage rebates to its members.

Entheos w111 focus on provrdmg its Members w1th low cost, qualrty merchandlse to increase -

- its Members profits rather than its wn profits. Entheos will provide year end aud.lted ﬁnanclal . -
' staternents toits Members in conjunction wrth this plan L . .

Entheos w111 offer optional advertising: and trade name usage to its Members in an effort to

+ create an “Entheos”- or brand -name. All prospectlve Members- of Entheos. will be md1v1dual_- - -

audiologists or Audlology practices with their own’ unique legal and/or corporate names and/or trade

" name(s). Prospective Members would continue to “be able to choose to utilize their own corporate -

and trade names. Thus, the “Entheos” brand hame will serve as the name of the cooperatrve usedasa
quahty standard mchcator or brand This, wﬂl ot be a ﬁ'anch.tse relatlonshlp ' P

« In summary, the only holders of Class A common stock and Class B common stock will be

_ Audlology practmoners that are Members: The holders of Class.A common stock and Class B

common stock (i.e., Members) will be prohlblted from transfemng or hypothecating their shares
except for: transfers to Entheos. Members w111 be requrred to purchase a minimum number of Class )

*. 3 See Puget Sound Plywood v. Commissioner of Internal Revenue, 44 T.C. 305 '(1965). .

#
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Co A votmg shares atthe mceptxon of its membershlp and a mlmmmn number of ClassB shares either a

at inception or overtime as part of the patronage rebate process, all as determined by the Board of
- Directors, and-said shares will represent only membershlp interests in & corporation operated-on’a--
" cooperative basis; Members ‘will have equal votmg power, mespectrve of the number of shares ’

‘owned by each Member, however, Entheos’ structure as set forth reqmres that all Members w111 : ‘

: ultlmately own the ! same amount of Class A and Class B stock. -

| -Fmally, any Member W1thdrawa1 Notes w111 not be h‘ansferable or negotlable wﬂl not bear mterest,_ o

~.and will represent inidebtedriess entered into on the same terms as any other commercialloan.* These - - - a

‘requlrements wﬂl be outlmed in the Membershlp Agreement entered mto by each new member

.A . l]I. , DISCUSSION AND BASIS FOR OPINION

-1

- A }y]_ren is Stock a Securltv"

Sectlon 2(a)(1) of the 1933 Act and Sectlon 3(a)(10) of the 1934 Act set forth v1rtua11y

1dent1cal definitions of the term “security.” Both definitions list “stock” as a security. The United . -~

- States Supreme Court has, however, in Umted Housing Foyndation, Inc. v. Forman, 421U.8.837,
848 (1975) rejected at the outset anly - suggestlon that the purchase of an apartment in a housing
" cooperative, ev1denced by the sale of shares called “stock’ * must be considered a securities

- transaction snnply because the statutory definition of a security mcludes the words “any.. stock »
" Moreover, the court réjected an inflexible, literal approach that would require any instrument called -

. “stock” to be classrﬁed asa security,and stated instead that “[clommon sense suggests that people

. who intend to acqun‘e only a residential apartment in a state-subsidized cooperative, for their

" personal use, are not likely to believe that in reality.they are purchasing mvestment securmes srmply .
because the transactlon is ev1denced by somethmg called a sharg of stock »7 . >

L The Supreme Court in Forman estabhshed a two—parttest to determme whether an mstrument
. that 1s called “stock” is a sectmty for purposes of ‘the Acts: - S .

: 1, The Supreme Court in F orman stated that 1f an instrument i is both cajled “stock”.and - '
 bears stock’s usual charactenstlcs, apurchaser j ustlﬁably may assume that the federal secunues laws.
B apply 4 The- charactenstlcs of stock listed by the Supreme Court are: . .

4 See Hanafy Hara‘ware Wholesale, Inc., SEC No Action Letter, 200’6 WL 1816942 (Iune 29, 2006)
5 15U.S.C. §77(b)(1). )

S5 US.C. §78c(a)(10),

- -"Formanat 848.. o

& Landreth szber co. v. Landreth 471 US. 681 686, 105 S.Ct. 2297 2302 (1985)
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a.", - the nght to recelv’e d1v1dends contmgent upon an apportlonment of proﬁts
b negonablhty (1 e. transferabmty) |
A. c . the ability to be pledged or hypothecated

d. the confernng of votmg nghts i proporuon to the number of shares owned

| s €. - - the capaclty to appreclate in value

2. If the 1nstru1nent ‘does not have the usual charactenstrcs of stock, it may stlll be a
. security if it constitutes an “investment contract,” which is a catch-all category included in the .
' definition of “security” under both the ‘Acts.”’ The Supreme Court in Forman adopted the test

estabhshed in SEC v. W.J. Howey Co., to determme whether an .instrument is an; “investment _ L
1.7 The test is “[w]hetherascheme mvolvedanmvestment ofmoneymacommonenterpnse o

contrac

_ w1th proﬁts to come solely from the efforts of others.” 1

B.

:-, Entheos’g Class A and Class B Com_g_;_q Stock are. not “Secuntles” under the Flve -'

Factor Forman jljest

Although the mstruments by Entheos to its Members aré cal]ed “stock,” they do not possess
characteristics traditionally associated.with Stock in a business corporation as outlined in-
Forman: Similar to the fact pattern in Forman, aMember views the mandatory purchase of
the Class A -and Class B common stock: in Entheos as a necessary incident to buying

: -'merchandxse (and recelvmg ather beneﬁts) through Entheos and not as the- -purchase.of an’ |

investment security. Rather, Membets expect a return from their efforts, i.e. their purchases

of merchandrse through the Company, not from their investment of capital. Applymg the

five factors-of Formin to Entheos stock supports our opm.lon that Entheos’s stock does not
have the s1gmﬁcant characterlstlcs of a secunty as deﬁned in the 1933 Act and the 1934 Act

L D1V1dends versus Patron_age Rebate f

. Purchasmg cooperatlves often pay to thelr members an annual “patronage rebate
representing substantially all of the net eammgs of the ‘cooperative remaining ‘after.
establishment of necessary workmg capital reserves. Nearly-all of the cooperatives described

" in the previous no-action Ietters. provide for patronage rebatés (Feltus Hardware Inc.,

9Id

“SECv

1 Forman, 421 U. S at 851-58

w.J. HoweyCo 328US 293 301, 66SC‘£ 1100 1104 (1946)
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C Hardware Wholesalers, Inc., Utiited Hardware Dlstnbutmg Co OUR OWN Hardware Co, 4
R American Hardware SuppIy Co., Services Centers Corp., Peer Marketmg Associates, Inc.,
"+ Assoc¢iated Grocers of New. England, Inc., NDS/Basic, Inc., Proféssional Veterinary
products, Ltd.). 1 Smce the purpose of a purchasing cooperative is to beneﬁt its members
" rather than: operate at a profit, Entheos will be required to account for its nef earnings i in
. accordance with the cooperative prmc1p1es by d1str1but1ng to its Members as patronage

_rebates all of its “pet earnings” from business done with or for Members in excess of - -

. reasonable reserves for necessary, purposes of the Compény. Thus, the patronage rebate is, in
o * . effect, 4 rebate-or refind of amounts previously-paid by the Member for purchases from the

s o cooperatlve ‘Prior no-action requests have been 1ssued by the D1v1310n in srtuatrons where a' ’
o R cooperatlve pays a patronage rebate. - : :

L S . ‘Entheos’ governmg documents only allow for Class A and Class B stock as
R " described herein; willexpressly prohibit the payment of dividends or other drstnbutlons of
Lo : property and w111 1nstead provrde only for payment of patronage rebates .

: As set forth in its corporate structure and SubchapterT of the Code Entheos w111
: . ',(l) be obhgated to pay patronage rebates to its’ Members . .‘ o
o @ L .on the basns of quantlty or value of purchases by the Members

(3). based on the net eamings from Entheos resulttng afrom purchases by 1ts
.. Mémbers. - N : A .

A Accordmgly, Entheos w111 not retam any portlon of the net earnmgs from purchases )

by its Members jni excess of what will reasonably be determined to be necessary for working
.capital and reserves for the business. Instead, the Board of Directors will annually declare

patronage rebates representing all of its net earnings realized by its Members in excess ofthe -

- amount. that will be determined to be necessary for workmg capltal and ‘reserves.” For
- instance, if Entheos’s net eardings from purchases after provisions for indome tax and

holdbacks for ‘working capital and reserves amountsto $1,000,000, and revenues froma .

- Member’s purchases account for 1% of revenues generated from all purchases made by ..

Members, then the Member’s patronage rebate would be $10,000, ot 1% of $1,000,000.. If ) ' '
Entheos does not have any net excess eariiings based on patronage at the end of ayear,the - .

'»Board of Drrectors may choose not to dlstnbute patronage rebates.. -

[ : E .

2 See n.1 above fora hstmg of the prior cooperatlve no-action letters Of these, only the Speer Hardware Company
letters ddes not mentlon a patronage rebate . v .
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e The patronage rebate is based oh'each Member S patronage of Entheos, as opposed to .
: the amount (Or percentage) of any ownersth interest in Entheos, as is the case of'a dividend. ,
.Entlieos will only include at this time.direct manufacturer purchases in deterrmmng the

amount of patronage ! rebate owed to each Member. A direct manufacturer purchaseisa -

purchase that is shipped directly to the Member from the vendor. Members pay the .
manufacturer drrectly and the manufacturer pays rebates to Entheos o '

_ A patronage rebate may be pard in Class B common stock or cash as determmed by

. the Board of Directors based on the amount Entheos has available for jebate, however, once
. the tebate-amount is determined a Member ellglble fora patronage rebate must recelve at -
. least 20% of saxd rebate in cash . . .

-The payment of patronage rebates as contemplated under th1s proposed structure is based on"

the proportlonate amount of puichases by each Membeér on an annual basis, rather than payment of

dividends based on ownership levels.. This differs. substantlally from' the usual characteristics of - ._ '

" ¢stock.”” In Forman, the tenants purchased stock for the economic benefit of subsndlzed low-cost
. housing and not with'the expectatlon of makmg a profit on the stock. ** Similarly, Entheos’ Members’
seek membership. in Entheos to ‘realize reduced merchandise- costs by pumhaSmg mventory
collectlvely in large volumes as the economic benefit; not to realize appreciation in the investment
in then‘ stock. Thisi isa cntrcal d1fference between Entheos and ordmary busmess corporatrons

The ‘econemic beneﬁts wlnch accrue to Entheos Members aré dtrectly related to their -~ -
patronage activity (i.€., the amoynt of their purchases from manufacturers with whom Entheos hasa
.. buying- power relatronshrp) while the economic benefits in-a regular business- corporation are’
.. returned to the. shareholders in direct proportlon to their investment in the corporation (i..; the
aumber of shares held). A Member’s decision to associate wuh Entheos is not predicated on the
. opportunity to realize investment profits, but rather o the economic. benefits (and other services
related and added value benefits) of lower cost merchandlse reahzad through large ‘volume buylng _

~ B Associated Grocers of New England, Inc SECD No-Aétion Letter, 1989 WL 246382 (Oct. 5 1989) (allowed at
- least twenty percent of the patronage dividends to be paid in cash. The balance was paid-in Class B stock to the
- extent necessary to meet the Class B stock ownershlp requxrements orin patronage d1v1dend certlﬁcates “)
“F orman at 851 ' .
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20 T wferabiliﬂ
No holders of Entheos Class A or Class B comimion stock will be allowed to t:ransfer )
‘ except to Entheos. No-shares of Class A or Class B common stock will be allowed to.be

n transferred to any non-member. Entheos has included a provision in its Articles that requires - - '

. - all certificated shares to have a legend that prohrbrts transferabllrty @Gf un—eertrﬁcated shares

. nohce will be sent to each, holder contauung the restnctrons) S coLT
o The only mstances of termmatlon that would result in the transfer ofa Member s
Class A-and Class B stock back to Eritheos are outlined in the Membership Agreement, and.

: they are (i). voluntary termination by the Member; (i) a default by a Member in the - o

" performance of material obligations under. the Meiber Agreement (iii) the bankruptcy or
insolvency of a Member; (iv) dissolution of a Member that is an entity or if a Member

o otherwise ceases to do business (v) the sale or transfer ofmore thanﬁfty peroerrt (50%) ofthe o

“assets of a Member who is an entity (vi) the sale of fifty percent (50%) or more of an |
. ownershrp intérest of an individual holdmg ownership in an entity which is a Member (v11)

C the death of a Member; (viii). the death of an individual who owns thore than fifty percent. - B

" (50%) of the ownership interest of an entity that-is a Member; (ix) &  default in performance .
of Enthebs (allowing the Member to terminate), , and (x) termination of Membership interest - -
as a result of notice.from the Board of Directors mdxcatmg that the Member is believed tobe
© in non-comphance with the provisions of the Mémbership Agreement. When thete is‘a ‘
- termination, whether voluntary or involuntary, transferability of Class' A -and Class B-stock .
" occurs only back to Entheos and i is handled through the use of Member Withdrawal Notesas :
explamed in more detarl in other portrons of this letter : E

The transferablhty restnctlons mandated in'the Entheos eorporate su'ucture dlﬁ‘er substantrally ﬁom A

- the usual’ characteristics of “stock.” In Forman, the tenants could .not u'ansfer or ass1gn ‘their - |

~ common stock wluch is also true for .any holders of Entheos s shares .-

" -3, H_vpothecabrlrtv i

. Entheos’s proposed structure does now and will continue to expressly prohibitany of
- the classes of common stock from being pledged of hypothecated Addmonally, all
- certificated shares will have a legend that prohibits the ability of a Member to pledge.or |
. hypothecate the shares (if un-certlﬁcated shares, a. notrce will be sent o each holder c
: éontmmng the restrlctlons) . . ,

o The restnctrons oh hypothecatlon and pledges requlred under the Entheos structute
- differ substantrally ﬁom the.usual characteristics of “stock.” In Forman, the tenants could
- not pledge therr common stock, whwh is also true for any holders of Entheos s shares.
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4. . Votmg

. Only Entheos s Class A common stock carries votmg nghts Smce all Members are’
-, required to pay One Thousand and No/100 Dollars($1,000. 00) and purchase all of its Class
CA commorn stock at the inception of membersh1p, then all Members have the immediate and .

same voting rights once Class A stock has been purchased and-they become a Member. The -
‘holders of Class B common stock will not contain any voting rights. Because each Member -

" will own ten shares.of Class A common stock, no more.and no less, and, Because the other
class is  non-Voting, each Member has equal voting power in- Entheos A Member’s votlng'

rights are not proportmnate to the dollar amount of its investiment, as would bethecaseinan o
investment in common stock. of a business corporatxon However, once. each member hay _

paidin full for its Class B stock (through patronage rebates or otherwise as explained earlier)
all Members wﬂl have mvested the e’xact same dollar amountm order to become Members

\ The equahty of all Members votmg power, Wlthout regard to amount of stock v
owned differs substantially from the usual characteristics of “stock.” Similar to-Forman -
" .where the voting rights were not in proportlon to the number of shares owned, Entheos’s. .
- Class A common stock gives each holder one {1) vote on Entheos matters; however, there is -
no- correlatlon between the number of votes a Memberhas (always one (1) vote) and the true. -

‘measure of economic benefit o the Member, which is the size of the patronage rebiate which

-7 the Member-will receive (wh1ch 1s based solely on the volume of businéss done w1th
"-‘.Entheos not share ownershlp) : : S

;'.
to.

5 Apprec1atlon1nValue _ . ;~A - SRR

“There is no ability for Entheos stock to appreclate int value AlI shares of stock

. always have been and-always will be sold to Members for $100 per share, which is the par
- value. Repurchases by Entheos will be made at a price equal to or less than’the price

ongmally paid;$100 per share for Class A afid Class B stock wh1ch all have $100 parvalue.

‘Entheos’ stock w111 never apprecnate in value I . B

. The mabﬂlty of Entheos stock to appreclate differs substantlally from the usua,l i
characteristies of “stock.” -In Forman, the tenants who desired to. sell their shares were
required to offer the stock back to the housing’ cooperatlve at its initial price. - Entheos’
Members will pot be allowed to transfer their ‘stock to other members or prospectlve‘
~ members.. Each Member will only be able to sell its shares back to Entheos at the same price
~ or. less than the same price such Member paid for, so there is ne- opportunily for a
shareholder—member to. reahze any gain from the sale of Entheos shares due to apprec1at10n .

“in value
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, Entheos By-Laws prov1de that upon hquldauon or dlssolutron of Entheos, whether |
'vol,untary or mvoluntary and after paying or dlschargmg all of it obhgatxons (and provrded, .
.- that there are sufficierit funds available), Entheos will retire all capital furnished through the - -
.- -purchase of Class B stock without priority on a pro-rata basis, subsequently (1f funds are
" available) Exitheos will redeem all'Class A stock without priority on'a pro-rata basis. Inthe _ :

.unlikely évent thereis a- balance in hqmdatron proceeds after payment of the ongmal o

purchase price to the members, ‘any excess proceeds ‘shall be divided pro rata améng the

’ _-Members in proportion to their patronage during the most recent full fiscal ; year (unless the o

o IRS reqmres a dlfferent time penod for determmmg patronage)

" The Artlcles and Bylaws reqmre that Entheos dlslnbute its excess net earmngs to its

"~ Members based on patronage, rather than stock ownershlp This will comply with both the "
- Indiaria State law and Forman because the excess will be going to its Members, but based on -

i -patronage in a manner consistent with Forman. The dlstnbutron of a patronage rebate upon -

) liquidation 4s no difféerent than a distribution of a patronage rebate at any other time.. A™ '

- patrofiage rebate upon liquidation will not be based on'stock ownership at. the time, but
instead will be strictly based on the amount the current Member has purchased through and
as a Member of Entheos for the most recent full fiscal year. In the unlikely event that thereis

. an excess amount of proceeds upon hqmdatlon, the only appreclatlon will be the potentral _

o patronage rebate rather than the value of the stock ' , L o

'I‘he Dmswn has ~prevrously granted no~actlon requests to.companies that had

. hquldatlon provisions in their organizational documents ‘which allowed for the excessin : ¢ .-

o liquidation proceeds aftér the payment of any debts and amaunts held back in reserves tobe
'drstnbuted to the members based upon each member ] patronage to the company'

e American Truckload Cooperatlve Inc SEC No-Actron Letter 1993 WL 262725 B

(uly 1, 1993) (“Smce ATC is in business to aid its members to obtain profits in their
business, it is not.a charitable corporation.: ‘In any wmdmg up of ATC, ATC is

. required to distribute to its members any property remaining after the payment of the
_coop’s obligations. Thebylaws of ATC provide that member-related income ‘shall
be divided pro rata among the Members in proportwn to then' patronage ’”),

| ..—' . NDS/BASIC Inc ‘SEC No-Actlon Letter, 1988 WL234433 (June 30, 1988) (“The . .
- ‘Certificate’ of Incorporation provides that the residual -assets of the Cooperative .

. 'remammg after the payment of its liabilities, the distribution to-its preferred
" stockholdes of an amount equal to the par value of their Preferred Stock and to the
" - common stockholders of an amount equal t6 the original purchase price for their
common stock, shall be distributed to past and present Members upon the basis of .
" quantlty or value of busmess done over the years w1th the Cooperatlve ;- '



P ; . .- . .

** Office-of Chicf Counsel I
© April 22, 2014 S ST
* Page 14 . -

. excess amount would be d1str1buted to the then extent and fofmer holders of common - -

A

’ Independent Statroners, Inc SEC No-Acnon Letter; SEC No-Actlon Letter 1994 WL,

133456 (Apr., 15, 1994) (“In the.quite unlikely event that theré Would be assets -
remaining after the distributions with tespect to Class A and common shares, any

: shares in proportron to thelr patrona.ge of the company ”),

Peer Marketlng Assoclates Inc., SEC No-Action Letter 1993 WL 28727 (Feb 3

© 1993) (“Even upon any such liquidation, d1ssolut10n or winding- up of PMA, the:

portion of PMA’s then remaining assets to be devoted to the. retirement of its
_ Common Stock shall equal. but $100 per share, a stm equal to the original
subscription price thereof. . The balance of PMA s assets, if any, shall be pa1d to its =
'Members as patronage refun ) Lo e

In prevrous ,no-actlon letters, compames were able to obtain aﬂirmatlve no—actlon B

relief from the Division that registration was not required in situations where they were not -

organized as a non-profit eorporatlon under state law. Most of the conipanies that were - N

granted no-action requests had the same entity or corporate structure that Entheos wﬂl have
.corporanons operatmg asa cooperatlve under Subchapter T. . -

In our oprmon, a patronage rebate pa1d upon hquldatJon.would not be an appreclatron o

in the value of the-stock nor would it be a windfall for the Members because it would be
- solely based on the amount of products 2 member has purchased asa Member of Entheos
and would be no different than any other patronage sebate.

Non-Member Revenue

- There isno non-mernber revenne contemplated under the Entheos sn'ucture presently -

Entheos s Class A agd Class B are not Investment Contracts .

: The second test under the Forman decrsron is deternnmng whether or not the mstrument ‘

constitutes an “investment contract.” An instrument constitutes an investment contract if it is a
 scheme that involves an investment of money in a common enterprise with profits to come solely' e
".. from the eﬁ'orts of others 15 Entheos beheves that its stock fails to meet this second part of the '

” - Forman test

15! SEC'v, W.J: Howey Company, 328 U:S. 293 (1946).
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~.As explamed more thoroughly below, the money pard bya Member to purchase the elass A - ‘
and B stock does not represent capital invested to secure income or profit, rather it permits a Member-
to obtain quality products at a reduced cost unavailable to non-members. The amount of a Member’s

rebate will be based entirely upon the amount of product purchased by the Member-from vendors . -
.w1th whom Entheos has a contractual buymg power relattonsh1p . S

Frrst ‘Entheos Members will not mvest in Entheos wrth any expectatlon of receiving proﬁts‘ e

' solely from thie efforts.of others, as ‘would an investor in an ordinary busiriess corporation., Rather, -

the benefit a Member expects from its membershlp is greater profitability of its-own business, inpart- -

" through access to vendors through ‘which Entheos has negotiated contracts for goods and services, . -
but principally through the Member’s own efforts. Entheos’ role is fiot to take money from a passive-

mvestor and manage it so as to return to the investor a ptofit, but to provide. access to goods and - -

- .servwes that enable an acttve busmessperson to denve greater proflts from 1ts ‘own busmess

- - ~

In a.case mvolvmg a sugar cang marketmg cooperattve, the Eastern Dlstnct of Loulsmna--

- addressed the. d1stmct10n between an investrhent: contract and a cooperatlve as follows

It is readlly apparent that local sugar eane farmers purchasmg shares of stock ini the .
defendant cooperative did not believe that they were purchasmg investment securities. The
_inducement to purchase was membershtp in an association that would provide the sugar cane
Farmer with services he. r.mght not otherwise obtain.... The cooperattye member did not
partrcrpate for the purpose of obtatmng proﬁts from mvestment seeuntles o

 Entheos’s stock also fails to satlsfy the investment contract test because Members do not

T recelve any “proﬁts” from their investments. Each Entheos Member’s rebate is based entirely on the

- volume of the products purchased through the Co-op; Thus, a Member who purchases inillions of -

-dollars of product through Entheos vendots will (if revenues are available after reserve requirements)
_--receive a much greater rebate than & Member who purchases thousands of dollars of product. This .

- also clearly demonstrates that the rebates are generated solely based ona Member’s participation in

the program, and have nothing to do w1th the eft’orts of any: th1rd party further drstmgulshmg 1t from B

.~ 'aninvestment contract

Like other compames the Division has taken no-aetton posrtlons with, Entheos would reqiire . °

its Members to purchase certain minimums of stock through the use of patronage dividends. Unlike -

Entheos, some of those companies require the purchase of stock on. a continuing basis based ond -

e percentage of the member s purchase of matenal ﬁ'om the company 7 Entheos’s only reqmrement .

F.2d 1213 (5" Cir. 1977). -

7] Feltus Hardware. Inc., SEC No=Action Letter, 1988 WL 2351 85 (Nov. 9 1988) (2% requlrement), Speer Associated

Drstnbutors Inc., SEC No-Actton Letter, 1935 WL 54480 (Sept 12, 1985) (2% requlrement), Umted Hardware

L .
: '
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- isthat each Member ulnmately owd the same amounts of Class A and Class B stock and that each
* Member will have paid the exact samie price for.the Class A and Class B stock. Similarly, Entheos’s’ -
' -,patronage rebate will be based on each Member’s patronage of vendors rather than ownership in”.
- Entheos. As noted prevmusly, there is no ability for.appreciation in any value of Entheos’s stock and
' no ‘dividends. will be paid on Entheos’s Class A or Class B common stock except in the form of
' patronage rebates. ‘The Division has previously granted no-action requests based upon legal opinions .
that patronage rebates received by members ofa cooperatlve do not constitute “proﬁts” withinthe .

meaning of the investment contract test 8 Equity credits or patronage rebates are riot profits similar - ‘

to income from ordinary stock investments, but are rebates or refunds to members based soler on ‘-
patronage and not the proﬁt that mvestors may seek on thelr mvestment

In addmon to the analys1s 1mmed1ate1y above, courts have analyzed whether a, note

- _canstitutes a security. The Supreme Court in Reves v. Ernst & Young, made it cleat that mere
characterization of an instrument as debt is not dispositive of the'issue of whether itis securlty PIm
Reves, the Supreme Court stated that the notes are not securities per se, but must ‘be defined using the *
; “famlly resemblance”. test. 20 Under the'test; a- note is presumed to-be a security unless it bearsa
. strong resemblance to one or more instruments contained in a judicially crafted list of instruments' -
-+ “that, although commonly denominated notes, falls outside the “security” category The. Supremeﬁ N
- Court went on to note that the presumptron mady be rebutted only by showing that the note bearsa -
: strong resemblance o one of the enumerated categones of instruments which are exceptions, as ‘ -
determined by using the followmg four. factors (1) the motivations that- would prompt areasonable
seller and buyer fo enter into-a transactlon, {2) the plan of distribution;” (3) the reasonable .

expectations of the investors; and (4) additional factors, such as the existence of another tegulatory

scheme, whlch Would reduce the nsk of the note, thereby rendenng apphcahon of. the 1933 Act
unneoessary . B Co S A -

.

Entheos w111 only issue a note or “Member Wlthdrawal Nofe” in sueh elrcumstances whena e
' Member voluntarily. or mvoluntarlly, ceases to be-a Member of Entheos When aMember ceasesto © .

be a Member of Entheos its shares may only be redeemed: by Entheos and such shares may be .

- . redeemed over time by promissory note(s) (heréinbefore-and heremaﬁer “Member Withdrawal
i Notes”) The Member Wlﬁldrawal Notes oontemplated by Entheos are s1m11ar to notes in Hanaj»

Al

" . Distributing Co,, SEC No-Actron Letter 1985 WL 54135 (May 6, 1985) (2% reqmrement), Assoclated Grocers ofN ew. ) i
- England, Inc., SEC No—Actlon Letter 1989WL2463'82 (Oct 5, 1989) . A

T
Id.
19 Reves_v Emst & Young, 110 S Ct. 945 (1990)

]

. * Zold _-
; ZIId . .
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o Hardware Whole.S'aIe, Inc when a Member in the Hanay Hardware Wholesale case was selhng its. -
_shares back to Handy S0 S N : S _

Member Wlthdrawal Notes B e : o ,' } o 3

o If a Member ceases to be a Member and therefore thhdraws (voluntanly or mvquntanly) o
from Entheos; its Class A and Class B common stock will be required to be repurchased by Entheos -
and may only be sold: back or otherwise transferred to Entheos. . The w1thdrawmg Membershallbe .
entitled to receivé the full value of its shares (that being $100 per share of the Class A and ClassB
. -stock) evidenced by a non-interest bearing note overa period of five (5) years under which there will
. beequal payments made 6n apn annual basis. If offered by the Entheos, the member may also have the -
- . right to elect to receive payment as a lymp sum for all of its shares of Class A and Class B stock
. " from Entheos in cash for an amount equial to ejghty ‘percent (80%) of the stock’s per share value orat . .
- the equivalent of $80 per share. If Entheos issues.a Member. Withdrawal Note it will not bearany - . - |
- “interest, will be unsécured, and may beredeemed early at the.option of Entheos. This structure of
.. Member ‘Withdrawal Notes and repurchase is, in terms of its substance, mmalar to the w1thdrawal e
: note structure under Handy Hardware . '

The first factor i in Reves is- to determme the motlva‘uons that wouid prompt a reasonable'v '
. person to enter into a transaction. AS in Handy Hardware, these Member Withdrawal Notes, if used .

at all, would be issued to the w1thdraw1ng Member, not.as a result of an mvestment acquired withthe

© ’intentiontoearna proﬁt but fiom the unpredictable event of a Member withdrawing from Eritheos. . o
- Further, dnd again as was the case in Handy Hardware, the. ‘Member Withdrawal Note simply - -

represents the terminating steps of a commercial transactiop, not an investment vehicle “motrvated”A o

" by the desire to earn a profit. As in Handy Hardware, the Member Wlthdrawal Note also fails the . -

second factor ‘under Reves in that . the Member Wlthdrawal Note is .not issued or. traded for

speculation; there is nio general offer to a broad segment of the pubhc on'its issuance, and thereisfio -
secondary trading market. It is merely part of the p]an set forth to give some assurance toa Member '
-, that Entheos will buy back a Member s stocb . L . .

The third factor in Reves the “reasonable expectatlons of the mvestors,” when apphed to the.

Member Withdrawal Notes, also indicates that they are not investments. Independent audrologlsts
.-become merbers of Entheos to purchase goods at a lower price through Entheos’s larger buying -
" power, not because Entheos advertises to independent audiologists that they caninvestin Entheosby , .-
" becoming a meémber. Unlike Reves-where the cooperative’s advertisements characterized the notes
as “investments”™ and thereby created expectahons/perceptlons that made it seem reasonable fora -
-prospectlve purchaser to beheve he was makmg an mvestment to reahze _gaii, Entheos makes 1o

N Handy Hardware Wholesa]e Ina SEC No-Actlon Letter, 2006 WL 1816942 (June 29, 2006)
z Handy Hardware Wholesale Inc SEC No-Actlon Letter, 2006 WL 1816942 (June 29, 2006)
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‘such characterizations, and it enct)urages 10 expectations or perceptions that participating in the -
coopérative will bring such member .gain or appreciation in any mvestment sense.. Further,each . -
Member, prior to becoming a member of Entheos, will know, based on the documentation prov1ded ;

‘ that if they choose to withdraw (or are forced to withdraw) they.will receive payrhent by a non-

© " interest bearing note (full par value. of stock) or by a cash paymient (equal to 80% of the pary value of

.- the stock) .Consequenitly, clear expectations and knowledge are that there will not be a returnon
their investment in the shares. As to the fourth- factor in Reves, the Members have the option to .

~ accept cash for their shares upon withdrawal which would reduce nsk involved since they would not o
. be recelvmg a Member vmhdrawal note # .

E. ' OQur Ogmlon is Consnstent w1th Numerous Other Instances where the Dlvrsmn has

Grante No-Actlon Re uests that a Com an ’s Stock is not a Secun ;

We believe this request is 00ns1stent w1th prev10us no-action requests in which the D1v1s10n C
‘ has issued no-action letters spec1fymg thata company s stock is not a “security” within the meaning.
of the definition of a security under the Acts, although it is understood that the previous requests for
~nd-action issued by the Division were based on the individualfacts in those letters ~See professional
. Vetermary Products, Ltd.-SEC No-Action Letter (July 12, 1996); Feltus Hardware Inc., SEC No- '
_Action Letter; 1988 WL 2351 85 ‘(Nov..9,1988);, HardwareWholesa.lers, Inc., SEC No-Actlon Letter,.

- 1987 WL 108008 (May. 26, 1987), Specr Hardware Co., SEC No-Action Letter, 1987 WL 107433

" (Jan. 5, 1987); Speer Associated Distributors, Inc.; SEC No-Action Letter, 1985-WL 54480 (Sept. :
" 12, 1985); United Hardware Dlstnbutmg Co., SEC No-Action Letter, 1985 WL 54135 (May 6, -

' .1985); OUR. OWN Hardware Co., SEC No-Action Letter, 1984 .WL.45162 (April 25, 1984); -

' American Hardware Supply Co., SEC No-Action Letter, 1984 WL 44919 (Jan. 9, 1984); Services
Centers Corp., SEC No-Action. Letter 1993 WL 177856 (Mdy: 21, 1993} (credit umons) Peer
Marketmg Assocxaies, Inc. (Feb. 3, ‘1993) (tobacco and confectmnery distributors); Associated -

. Grocers of New England; Inc., SEC No-Action Letter, 1989 WL 246382 (Oct. 5, 1989) (retail .

'grocers), NDS/Basic, Inc., SEC No—AchonLetter 1988 WL 234433 (June 30, 1988) (office supplies -
dealers) Assoclated Grocers Inc SEC No-Action Letter 1988 WL233663 (Feb 12,1988). (retall_

‘ grocers) - ) .

»

# See Handy Ham‘ware Wholesale, Im: SBC No-Action Letter, 2006 WL 1816942 (June 29 2006). With regax‘d
to Member Withdrawal Notes the clrcumstances currently with Entheos are similar if not identical to the- .
o crrcurnstances in Handy Hardware w1th regard to the substantlve factors surroundmg the Member Wlthdrawal
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'IV; CONCLUSION
Based on the foregomg, 1t is our oplmon that under the Entheos corporate structure as ‘-

) delmeated, feither Entheos’s stock' nor Membersth Wnthdrawal Notes will be a “security” within
- -the meaning of that term as defined in Section 2(a)(l) of the 1933 Act and Section 3(2)(10) of the,’ .

o 1934 Act and therefore registration is not requlred under the Acts: Entheos will operate on a -
cooperative basis under Subchapter T of the Code, and its stock and Membersh1p Wlthdrawal Notes R

-+ " will meet all of the requirements of the Forman test as they will not possess any characterlstlcs‘ :
A hlstoncally associated with a seeurlty and will not be considered investment contracts. Members

- join Entheos to obtain access to lower price merchandise and other services they might not obtain - - -

individuaily. ‘Members will not join Entheos in expectation of any investment profit as that test was -

defiried in Howey and applied -in Forman. Additionally ‘Entheos’s stoolc and Membershlp" o i

.Wlthdrawal Notes w111 meetthe ﬁve factor test used m Forman in that

. - 'Members wﬂl not receive. d1v1dends or other dlstnbutlons of property bt w111 only
" . receive patronage rebates based solely on a Member’s patronage of vendors with - -
whom Entheos has a contractual buymg power relatlonshlp, :

e .

. Members wﬂl not be able to transfer thelr stock or Member Wlthdrawal Notes

".'.‘ B 'Members will not be pernutted to- pledge or hypothecate thelr stock or Member .
.W1thdrawa1Notes, Lo s L S !

e - Al Members w1ll have equal votmg ri ghts regardless of mvestment level in Entheos,- -
' and . , : _ 4 .

- = ‘ There will be no abxhty for any class of Entheos S stock or Member W1thdrawa1 A
. - Notes to appreciate in value. Entheos will repurchase shares only at a. pnce equal to
. or less than the ongmal pl,lrchase pnce of $100 per share.. ~ T

]

Based upon the foregomg, it is our op1mon that the Class A and Class B eommon stock

K offered to future Members of Entheos and Member Withdrawal Notes utilized by Entheos for future
. terminating ] Members will not be securities within the meaning of the Acts, and therefore registration

- isnot reqmred under the Acts. We respectfully request that the Division of Corporation Financenot
" . recommend any enforcement action with respect to the i 1ssuance offer and sale of Entheos’s Class A

- and Class B.common stock and Member Wlthdrawal Notes to Members by, and through Entheos
w1thout regmtratlon under the 1933 Act.. : ,



Officé of Chief Counsel .
April 22, 2014 o oo _
SPage.20 . T

Thank you for your attentlon to the issues presented herein. Please call Joseph G. Bonahoom , y
at (260) 420-405 5 thh questlons comments, Or requests for add1t10na1 mformatlon :

Very truly yours, .

BONAHOOM & BONAHOOM LLP

N .
.
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