
1on____________________

IuIe________________________
14007365 June 2014

biIi p/o/jt
Response of the Office of Chief Counsel
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Re Entheos Audiology Cooperative Inc jWashin DC

Incoming letter dated April 22 2014

Based on the facts presented the Division will not recommend enforcement

action to the Commission if in reliance on your opinion as counsel that the Class and

Class common stock and the Member Withdrawal Notes are not securities as defined in

Section 2a1 of the Securities Act of 1933 Entheos Audiology offers and sells the

Class and Class common stock and the Member Withdrawal Notes without

registration under the Securities Act

This position is based on the representations made to the Division in your letter

Any different facts or conditions might require the Division to reach different

conclusion Further this response expresses the Divisions position on enforcement

action only and does not express any legal conclusion on the question presented

Sincerely

Raymond Be

Special Counsel



UNITED STATES
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WASHINGTON D.C 20549-4561

DIVISION OF
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June 2014

Mail Stop 4561

Joseph Bonahoon

Bonahoom Bonahoom LLP

110 West Berry Street Suite 1900

Fort Wayne Indiana 46802

Re Entheos Audiology Cooperative Inc

Dear Mr Bonahoon

In regard to your letter of April 22 2014 our response thereto is attached

to the enclosed photocopy of your correspondence By doing this we avoid

having to recite or summarize the facts set forth in your letter

Sincerely

onathan Ingram

Deputy Chief Counsel
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1e Entheos Audiology Cooperative Inc

Ladies and Gentlemen

This letter is request fora no-action position from the Divial6n of Corporation Fihance

the Division made on behalf of our client Entheos Audiology Cooperative mc an Indiana

corporation Entheos or the Company Entheos is non-trading cooperative that will be

membór owned and acting on behalf of independent audiologists organized and taxed as an Indiana

businesLs corporation. Entheos proposes to operate us cooperative under Subchapter of the

Internal Revenue Coda

Entheos filed and ha1 its ArticleófJnco1pQration approved on the 16th dayof Mar 2013

As business entity it has not pndertaken any active business practice to this pomt other than

organizational- procedures preliminaiy esiablishment of business policies preparation of .legal

documentation necessary to move forward withbu.iæess when the time is right certain strategic

planning and initial contacts made with potential future employees in the areas of sales and

marketing administration best practices oversight and accounting and con oiling versight

Entheos- has also made initial contact with potential manufacturers/suppliers ofhearing aid products

that would be available for purchase byits members

The individuals who are primarily responsible for the creation of Entheos and who are

predominantly involved at this stage are Ken and Nora Stewart both audiologists and both owners of

Hearcare Professional CorporatiOn Ken and Nora purchased Hearcare Professional Corporation in

2000 Over the inst thirteen 13 years their fOcus has been to treat every patient with the utmost care

while delivering the highest standard hearing and fittmg protocols in the industry to insure patient
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atisfaôtion Hearcare Professional CbipQratioIhas been and.continues to bº.aveiysuccessfully run

audiologist practice thriving the Foft Wayne Indiana and Northeastern Indiana

Prior to becoming an owner of Hearcare Nora Stewart worked for hearing aid manufacturer

as regional trainer As trainer Nora Stewart taught hearing aid technology software programs

and hearing aid fittings to audiologists acroSs Ohio and Mwhigan Nora is Magnum Cum Laude

graduate from the Umversity of Cmcinnati 1984 and earned her Masters of Arts Degree from

Cinctnnati in 1996 She is currently fellow hi the Axiierican Acadenly of Audiology Piiort his

ownership in Hearcare Professional Corp Ken Stewart worked as Chief Audiologist at private

hearing aid practice in Toledo Ohio Ken graduated from the University of Cincinnati in 1994 and

earned his Masters of Arts Degree from Cmcmnati in 1996 Ken also currently is fellow in the

Atherican Academy of Audiology Ken and Nora Stewart also founded anot-for-pioflt organizaiion

located in F.ort Wayne Indiana called Hearcare Connection which esentialIy provides hearing

tetmg nd services and heann aids to the mdigent and under-privileged Ken and Nora both

individually and through Hearcare Connection have sponsored mission trips all over the world to

help to bring the gift ofheaiing to many men women and children alike who otherwise do not have

these services and products available to them

The Ihitheos Cooperative has been formed to enhance the ability of audiologists around the

country to provide quaJityŁeryice to those in needby pifØring best pradtees education to Entheos

members providing marketmg and administrative support and by providing the ability to purchase

the highest quality hearing aidpróductsat the best possible price Through.stiategic alliances

Entheos will alsO offer better opportunities fOr its merbers to become involved -in charitable

activities and mission work in thearea of audiology in.helpingthe under-privileged aqd indigento

that those in need may receive the gift of hearing in situations where it is not available to them

No-Action Rectuest

The Companys no action request is based on our opinion that Entheoss Class common

stOck Class common stock and Mrnber Withdrawal Notes hereinafter defined in the context

a4d under.the facts and circumstances set forth herein are not and will nOt be securities within the

meaning of Section 2a1 of the Securities Act of 1933 .as.amended the -1933 Act and/Or

Section 3a10 ofthe Securities EchangØ ActS of 1934 as -amended the 1934 Act add

therefore registration is not iequired under the 1933 Act-and the 1934 Act collectively the 1Acts
We request that the Division provide us assurance that it will not rØcommnd enforcement action if

Entheos pursuant to its proposed plan offers sells and issues shares of its Class common stock

and Class common stock and Meinber Withdrawal Nots to Members without rçgistratiOit under

the 1q33 Act



Office of ChiefCounsel

April22
Page.3

Reason for Request

Itis our opinion that the Class and Class common stock and Member Withdrawal Notes

to be offered will not on$itute securities within themeaning of the Acts and therefore registration

is not required under the Acts As more fully discussed below while the instruments to be issued by

Bntheosaró called stock ornotes they do not possess the characteristics..Qutlined in United

Housing Foundation Inc Forman3 421 837 848 1975 and Reves Ernst Young 110

Ct 945 1990 that have been traditionally associated with secunties in business corporation

We belteve our opinion is consistent with th position taken by the DivlslQn previous no-action

letters on this issue although it is understood that previous requests for no-action granted by the

Division were based on individual facts those letter

BACKGROU1D

DescriptiOn of Business

Entheoss plan is to be purchasing cooperative for mdependent audiologists and audiologist

groups or entities Members The cooperative will also offer other services and benefits to its

Members inclujing without limitation purchasing power best practices assistance and advice an4

direction on marketmg admimsiration nd other operational practices
Entheos stock will not be

publicly traded Entheos will negotiate purchases of merchandise from vendors at significantly

discounted prices for the Members .esultingin rebates .tO the coopat1ve and its Members All of

Entheoss shareholderswill be Mmbers and all of its Members are shareholders

Handy Hardwwu Wholesale mc SEC No Action Letter 2006 WL 1816942 June 292006 Feltus Hardwaje mc
SECNb-Action Letter1988 WL 235185 Nov 1988 Hardware Wholesalers Inc SECN -ActionLetter 1987 WL

108008 May 26 1987 Speer Hardware Co SEC No-Mtion Letter 1987 WL..1 07433 Jan 1987 SpeerAssqciated

Distributors 1nc SEC No-Action Letter 1985 WL 54480 Sept 12 1985 Hardware Distributing Cd SECNo

Action Lettei 1985 WL 5415 May.6 1985 OUR OWNUardware Co SEC No-Action Letter 1984 WL4162

April 257 1984 American Hardwarq Supply Co SEC NO-ActiOn Letter 1984 WL 44919 Jan 1984 Services

Center Cotp SEC.Nd-ActiqnLettcr
1993 .WL1 77856 May 21 1993 ereditiinions PeerMarketingAssociates Inc

Feb .3 1993 tobacco and coifectionery distributors Associated Grocers ofNew England lnc SEC No Letters

.1989 WL 246382 Oct 1989 retail giócers NDS/Basic Inc SEC No-Action Letter 1988 WL234433 June 30

1988 office supplies dealers AssØciatØd Grocers Inc SEC No-Action Letter 1988WL 233663 Feb 1988

retail grocers Professional Veterinary Products Ltd SEC No Action Letter July 12 1996 Cap Rock Telephone

Coinpeny IncLEXIS 1994 SEC No-Act Nv 1994



Proposed Structure

Entheos affirmatively covenants to

Approve the organization arid operation of Entheos on cooperative basis under

Subchapter Tof the Internal Revenue Code

Authrize.Clªss common stoôk with apar vlue of$100b0 10 shaies $1000.00

will be issued to each new Member Class common stock will have one vote

associat with 10 shares of common stock one meitiber one vote

Authorize Class common stock which will have no voting rights associated with it

but will merely represent an additionl and mandatory monetary participation in the

cooperative by all Members equally fis outhned below

Prohibit the payment of dividends or other disttibutions of property and distribute

only patronage rebates based solely upon Members patronage of vendors with

whom Entheos has contractua buying power relationship on an annual basis

Pràhibit the transfer of any capital Stock or Member Withdrawal Notes except to

Enthed and prohibit the pledge or hypothecation of ny stock or Member

Withdrawal Notes

Require each Member to execute Membership Agreement appmved by the Entheos

Board of Direôtors and Members at an annual mŁetng or suOh other designated

special meetthg2

The purpose of the two classes of stock is to help the cooperative to capitalize its operations

appropriately The payment fOi Class common stock $1000 00 must be made on or prior
to the

effective date of Membership in the cooperative Payment for the Class common stock $4000 00

may be made at the ame time as tliepayinent for tife Class cmmori stock however Members

may elect tO pay for the Class common stock over time thIDugh deduOtions from its patronage

rebates If Member chopses to pay for the Class commOn sthck from its patronage rebates the

cooperative shall deduct up tO 80% from each patronage payment owed to the Member until the

balatice for the Class common stock has been paid full The Member may elect to pay the

balance of the Class common stock due and oing atny time The Class common stock nust

2Handy Harthvare Wholesale Inc SEC No-ACtion Letter 2006 WL 1816942 June 29 2006

Office of Chief Counsel
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be paid for in full no laterthan the year axthiversary of the .Membes date of membership in

Entheos

The concept of Class stock was put place for the sole purpose of allowing new Members

some flexibility with regard to the initial cost of becoming Member while at the same time insuring

that Entheos will have sufficient capitahzation inordto meet its cash flow and capitalization needs

dunng the first several years of its existence Ultimately all Members of Entheos will own the eiCact

same amounts of Class and Class B.stock and-will have paid in the exact same amount for its

membership and/or ownership of Clqss and Class stock Member who has paid full for all

of its Class and Class stock shall receive one hundred percent 100% of the patronage rebate to

which ala entitled while Member who has not yet paid in full for all of its Class stock will have

up to eighty percent.80% Of its earned patronage dividend applied against the payment of Class

stock and therefore retained by the Entheos as that piece of initial capitalization Further there is no

mmithum purchase requirements through the cooperative except to the extent that Member must

make enough purchases or Qtherwlse make direct payment in order to complete the purchase of the

Class stock within five 5-years of the date ofmembership Since Class stock can be purchased

through the use of-patronage rebates over five year period this could be constried as

minimum purchase requirement however Member has the option at any tune to simply make the

payment in cash for thehalaiice of the Class B.stock

Once au individual Member owns its full required contingent of Class and Class stock

then there is no mimmum purchase requirement Further all fully paid Members will own exactly

the same amount of Class and Class 13 stock and will have contributed exactly the same dollar

amouiat OnØagain the concept ofClass stock is merely an option offered by Entheos that allows

Member the chance to spread qut the initial cost of membership over I.bree3 year period while at

the same time protecting the capitalization needs of Entheos The costs and benefits to all of the

Members remain exactly the same both before and afterthe initial purchase ofthe Class stock due

to the fact that Member that is fully paid receives all of its patronage rebate and Member who is

not fully paid for Class stock only receives portion of Class payment Further there is no

benefit such asin fmcooperatives to Member for thing such as storage space or warehOusing

opportunities The benefit is through patronage rebates and other services offered by Entheos and

therefore there is no incongruence the benefits offered even during the Class buy-rn period All

Members pay-exactly the same amount to become aMember all Methbe-rehatesare based on

patronage see pattofiage rebates discussion at Section ifi beginning at page all Members have

the same nhts and the same obligations and all are treated exactly the same As such there is no

.smilarity or analogy to be dwn with farm cooperatives or other cooperatives similar to farm

cooperatives with regard tb arØhousing or storage type jeneflts
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Entheos has ified Articles of Incorporation Articles which affirmatively state among

other things that Entheos mutoprate on cooperatIve basis under Subchapter T.of.the IRS Code

copy of the filed Articles is enclosed with this no-action letter Although neither the Code nor

the regulations deflne.óperating on .a cooperative basis the meaning of the term has been the

subjeôt of considerable and well settled administrative and judicial interpretation
fo neet the

definition of operating ona cooperative basis thfolkwing three ctiteria.must be satisfied

there must be subordination of capital both as in regard to control over the cooperative undertaking

and as in regard to the ownership of the pecuniary benefits ansing therefrom the company

cannot declare dividends on capital coiflributiOns the company must return its net earnings

defined as net income remaining after tax computed in accordance with GAAP as patronage

distributions in proportion to the business done by its patrons participating in the cooperative

endeavor and there must be democratic dontrol meaning thateach of the companys members

has one vote fOr the àlection of directors.3 Based on the alQye.factoth.it is our opinion that Entheos

will operate on cooperative basis

Entheos will not retain any portion oi the net earnings from its business with its Members

excess ofwhat is reasonably.determined to-be iiecessary for working capital and reservesforth

busmess The Board of Directors will annually declare patronage rebates representing all excess net

earnings realized from the business done with or for Members over the amountthat has been

determined to be neeessary for wthking capital and reseries ntheoss main purpose will nt be to

provide its Members return on invest capital Rather lt main fbcus is to provide purchasing

power service enhancemetit audiologist service standards and patronage rebates to its members

Entheos will focus on providing its Members with low cost quality merchandise to increase

its Members profits rather than itS cwn profits Entheos will provide year end udited financial

statements to its Members in conjunction with this plan

Entheos will offer optional advertismg and trade name usage to its Members in an effort to

create an Entheos brand name All prospective Members of Entheos will be individual

audiplogists or Audiology practices with their own unique legal and/or corpoiate names and/or trade

names Prospective Members would continue to be able to choose to utilize their own corporate

and trade names Thus the Entheos brand hame will serve as the name of the cooperativ used as

quality standard indicator or brand This will not be Ithohise relationship

In summary the only holders of Class common stock and Class common stock will be

Audiology practitioners that are Members The holders cf Class.A common stock and Class

common stock i.e Minbeis will be prohibited from transferring or hypothecating their shares

except for transfers to Entheos Members will be required to purchase mimmuin number of Class

See Puget Sound Plywood Commissioner oflnternal Revenue 44 T.C 305 1965
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voting shares at the inception of its membership and minimum number of Class shares either

at mception or over time as part of the patronage rebate process all as determined by the Board of

Directors and said shares will represent only membership mterests corporation operated on

cooperative basis Members will have equal voting power irrespective of the number of shares

owned by eaph Member however Entheos structure as set forth requires that all Members will

ultimately own the same amount of Class and Class stock

Finally any Member Withdrawal Notes will not be transferable or negotiable will not bear interest

and.wiil represent indebtedness entered into on the same terms as any other commercial.loan.4 These

requirements will be outimed in the Membership Agreement entered into by each new member

DISCUSSION AND BASIS FOR OPINION

When is Stock Security

Section 2al of the 1933 ACt5 and Section 3alO of the 1934 Act set forth virtually

identical definitions of the term security Both definitions list stock as security Thu Umted

States Supreme Court has however in United Housing Foundation Inc Forman 42111 837

848 197 rejected at the outset any suggestion that the purchase of an apartment housing

cooperative evidenced by the sale of shares called stock must be considered securities

transaction simply because the statutory definition of
security

includes the words any stock

Moreover the court rejected an inflexible literal approach that would require any instrumentcalled

stock to be classified as secunty and staled instead that sense suggests that people

who mtend to acquiçe only residential apartment state-subsidized cooperative for thtir

personal use are not likely to believe that in reality they are purchasing investment securities simply

because the transaction is evidenced by something called share of stock

The Supreme Court in Forman established
two-parttest to determine whether an instrument

that is called stock is security for purposes of the Acts

The Supreme Court in Forman stated tht ifan instrument is both called stockand

bears stocks usual characteristics apnrchaserjusttflably mayassume that the federal securities laws

apply 8The characteristics of stock listed by the Supreme Court ar

4See JfandyHàrdware Wholesale Inc SEC No Action Letter 20Y6 WL 1816942 June 29 2006

15 U.S.C 77bl
US.C 78ca1O

7Forinan at 848

8Lancfreih Timber Co Land.reth 47/U.S 681 686 105 229723V21985
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the right to recerve dividends contingent upon ai apportionment of profits

negotiability transferability

the ability to bepledgeor hypothecated

the confernng of voting rights in propOrtion to the number of shares owned

.and .-

the capapit to appreóiate in va1ue.9

If the insfr nentdoŁ not have the usUal characteristics of stock it may still be

secunty it constitutes an investment contrat which catch-all category included in the

definition of security under both the Acts
10 The Supreme Court in Forman adopted the test

established SEC WJ Howey Co to determine whether an instrument is an1 investment

contract The test is scheme involved an investment of moneyma common enterprise

with profits to come solely from the efforts of others

Entheoss Class and Class Co.fluupn Stock are not.Securitie under the Five

FactorForman Test

AlthoUgh the instruments by Entheos to its Meinbers are ŁÆlled stock they do not possess

characteristics traditioæa.lly associated.with stock in business corporation as outlied in-

Forrnan Sithilarto the fact pattern inForman aMember views the mandatory purchase of

the Class and Class common stock in Entheos as necessary incident to buying

merchandise and receiving other benefits through Entheos and not as the purchase of an

investment security Rather Member expect aretum froth their efforts i.e their purcinses

of merchandise through the Company not from their investment of capital Applying the

five factorsoForman to Entheos stock supports our opinionthat Entheoss stockdoes not

have the significant characteristics of security as defined in the 1933 Act and the 1934 Act

Dividends versus Patronage Rebates

Purchasing cooperatives often pay to their members an annual patronage rebate

representing substantially all Of the net arnings of the cooperative remaining after

establishment of necessary working capital reserves Nearly all of the cooperatives described

the previous no-action letters provide fQr patronage rebates Feltus Hardware mc

91d

Forman 421 U.S at85i-5-8

SECv W.J HoweyCo 328 U.S 29330166 S.ct 11.00 1104 1946
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12.See n.l above fOr listing of the priQr cooperative no-action letters Ofthese only the Speer Hardware Company

letters ddes not mention patronage rebate

Hardware Wholesalers Inc Umted Hardware Distributmg Co OUR OWN Hardware Co

American -Hardware Supply Co Services Centers Corp Peer Marketing Associates Inc

Assoóiated Grocers of New England Inc NDS/Basic Inc Profssionil Veterinary

products Ltd
12

Since the purpose of purchasing cooperative is to benefit its members

rather than operate at profit Entheos will be required to account for its net earnings in

accorclanie with the cooperative principles by distributing to its Members its patronage

1rebafes all of its Łt earnings from business done with orfor Members in excess of

reasonable reserves for necessary purpose of the Coiipaiiy Thus the patronage rebate is in

effect rebate or refund of amotirits previously paid by the Member for purchases from the

cooperative Pnor no-action requests have been issued by the Division in situations where

cooperative pays patronage rebate

Entheos governing documents only allow for Class and Class stock as

described herein wilL-expressly prohibitthe payment of dividends orother distributions of

property and will instead provide only for payment of patronage rebates

As set forth in its corporate structure and Subchapter of the Code Entheos will

be obhgatd to pay patronage rebates to its Members

on the basis of quantity or value of purchases by the Members

based on the net earnings from Entheos resulting from purchases by its

Members

Accordingly Entheos will not retain any portion of the net earnings from purchases

by its Members in excess of what will reasonably be determined to be necessary for working

capital and-reserves for the btisiness Instead the Board of DireôtQrs will annually declare

patronage rebates epresenting all of its net earnings realized by its Members in excess- of the

amount that will be deterinined to be necçssary for working capital andreserves For

instance if Entheoss net earnings from purchases after provisioiis for indorne tax and

hOldbaks for working apital and reserves axnountsto $l00OO00 and reyçnues from

Members purchases account for 1% of revenues generated from all purOhases made by

Members then the Members patronage rebate would be $10000 or 1% of$1000000 If

Entheos does not have any net excess earnings base on patronage at the end of year the

Bord ôfDirectorŁ may choose not to distribute patronage rebates
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The patronage rebateis base Oh each Memberspatronäge fEntheos as ojposed to

the amount Or percentage ofany ownership interest in Entheos as is the case of dividend

.Entheos will only include at this timŁ.direct manufacturer purchases in determinh the

amount of patronage rebate owed to each Member direct manufacturer puchase is

purchasc that is shipped directly to the Member from the vendor Members pay the

manufacturer directly and the manufacturer pays rebates to Entheos

patronage rebate may be paid in Class common stock or cash as determined by

the Board of Directors based on the amount Entheos has available for tebatehOwvØr once

the rebate amount is determined Member eligible fbr patronage rebate must receive at

least 20% of said rebate in cash

The payment of patronage rebates as contemplated under this proposed structure is based on

the pEoportionate awdt of pubases each MembØ qn an annual basis rather than pent of

dividends based on ownership levels This differs substantially from the usual charactenstics of

stock In Forman the tenants purchased stock for the economic benfit of subsdied 1o-cost

housingand not with1he expectation of making profit onthØ stock.4 Similarly Entheos Mmbes
seek membership in Entheos to realize reduced merchandise costs by irohaalng inventory

colleótively in large volumes as the economic benefit not to realize appreciation in thelnvestment

in their stock This is critical difference between Entheos and ordinary business corporations

The economic benefits which accrue to Entheos Members are directly related to their

patronage activity the athount oftheir purchases from manufacturers with whom Entheos has

buying power relationship while the economic benefits in regular business corporation are

returned to the shareholders in direct proportion to their investment the corporation the

number of shares held Members decision associate with Entheos is not predicated on th6

opportumty to realize mvestment profits but rather on the economic beiiefits and other services

related and added value benefits of lower cost merchandise realized through large volume buying

power

3MsociatedGrocprs of New Eng1ad Inc SECD No-Action Letter 1989 WL 246382 Oct 1989 allowed

least twenty percent of the patronage dividedsto be paid In cash The balance WI paid in Class stock to the

extent necessary to meet the ClassB stock Ownership requirements or in patronage dividend certificates....

Fórman at 851
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No holders of Entheos Class or Class common stock will be allowed to ttansfer

except to Entheos NoshØresof Class or Class common stock will be allowed to.be

transferred to any non-member Entheos has included provision in its Articles that requires

all certificated shares to have legend that prohibits transferability ifun-certificated shares

noticewill be sent to eachliolder containing the restrictions.

Entheoss proposed stnicture does now andwill continue to expressly prohibit aiy of

the classe of common stpck from being pledged of hypothecated Additionally all

certificated shares will liave legend that prohibits the ability of Member to pldge or

hypothecate the shares if un-certificated shares notice will be sent to each holder

ontainiiig the restrictions

The restnctions on hypothecation and pledges required under tha Entheos structure

diffàr substantially from the .usual characteristics ofstcck In Forman the tenants could

not pledgetheir common stock which is alsotrtie for any holders of Entheoss shares

Transferability

The only instances of termnation that would result the transfer of Members

Class and Class stock back to Entheos are outhned the Membership Agreement and

they are voluntary termination by the Member ii default by Member in the

performance of material obligations under the Member Agreement iiithe bankruptcy or

insolvency of Member iv dissolution of Member That is an entity or if Member

otherwise ceases to do business the sale or transfer Df mOre than flltypercent 0%of the

assets of Member who is an entity vi the sale of fifty percent 0% or more of an

ownership interest of an individual holding ownership in an entitir which is Member vii

the death of Member viii the death of an individual who owna more than fifty percent

50% of the ownership interest of an entity that isa Member ix default in performance

of Entheos allowing the Member to ternunate and termination ofMembership mterest

as result of notice from the Board ofDirector indicating that the Member is belieyed to be

in non-compliance with the provisions of thç Membership Agreement When there ia
termination whether voluntaiy or involuntary transferability of Class and Class stock

occurs only back to Entheos and is handled through the use of Member Withdrawal Notes-as

explamed in more detail in other portions of this letter

Tie transferability restrictions mandÆtedihthe Entheos corporate structure differ substantiallyfrom

the usual charactenstics of stock In Forman the tenants could not transfer or assign their

common stock which is aiso true for any holders of Entheoss shares

lothecability
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Voting

pnly Entheos Class common stoÆkcarries voting rights Since all Members are

required to pay One Thousand and No/i 00 Dollars $1000 00 and purchase all of its Class

common stock at the inception of memberhip then all Members have the immediate and

same votmg rights once Class stock las been purchased and they become Member The

holdeis of Class commoii stock will rIot contain any voting rights Because each Member

will own ten shares.of Class common stok no moreand no less and because the other

class is non-ot1ng each Member has equal voting power in Bntheos Members voting

rights are pot proportionate to the dollar amouA of its investneit as would be the case in an

investment in common stock of busmess corporation However once each member ha

paid in full for its Class stock through patronage rebates or otherwise as explained earlier

all Members will have invested the exact same dollar arnountin order to become Members

The equality of afl Members otmg power without regard to amount of stock

owned differs subtantia11y from the usual characteristics of stock Similar to Forman

where the voting rights were nOt in proportion to the number of shares owned Entheoss.

Class common stock gives each holder one vote on Entheos matters however there is

no correlatiOn betveen the numbe ofvotes Memberhas always one vote and the hue

measure Of economic benefit to the Member whkh is the size of the patthnage rebate which

the Member will receive which is based solely on the volume of busmess done with

Entheos not sharç ownership

Appreciation in.Value

There is no ability for Entheos stock to appreciate in value All shares of stock

always have been and always will be sold to Members for $100 per share which is the par

value Repurchases Eritheds will be made at price equal to or less than the price

originally paid$ 100 per share for Class alid Class stock whiCh all have $100par value

Entheos stock will never apprØciatein Value

The mability of Entheos stock to appreciate differs substantially from the usual

charactelistics of stock In Forman the tenants who iesirediQ sell their shares were

required to ofer the stock backto The housing cooperative at its iuitiaI price Entheos

Members will pot be allowe to transfer their stock to other members or prospective5

niŁmbers.. Each Member will orilybe able to sell its shares back to Entheos at the same price

or less than the same price such Member paid for so there is rio opportunity for

shareholder-member to realizeaiiygain from the sale of Entheos shares due to appreciation

value
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Entheos By-Laws provide that upon liquidation or dissolution of Entheos whether

voluntary or involuntary and after paymg ordischargmg all of its obligations and provided

that there are sufficient funds available Entheos will retire all capital furnished through the

purchase of Class stock without priority on pro-rata basis subsequently if funds are

available Entheos will redeem all Class stock withott priority on pro-rata basis In the

unlikely óvent there is balance in liquidaUon proceeds after payment of the original

purchase price
to the members any excess prcceeds shall be divided pro rata among the

Members in proportion to their patronage during the most recent full fiscal year unless the

IRS requires different time period for dtermimngpatronage

The Articles arid Bylaws require
that Entheos distribute its excess net earmng to its

Members based onpafrbnage rather than $tock ownership This will comply with both tile

Indiana State law and Forman because the excess will be going to Its Members but based on

patronage mantanner consistent with Forman The distribution of patronage rebate upon

liquidation .i no different than distribution of patronage rebate at any other thne.

patronage rebate upon liquidation will not be based on stock ownersiup at the time but

intead will be strictly based ot the amount the current Membei has purchased through and

as Member ofEntheos for the most recent full fiscal.year kj the unlikely event that there is

an excess amount of proceeds upon liquidation the only appreciation will be the potential

patronage rebate rather than the value of the stock

The Division has -.previously granted no-actions requests to companies that had

liquidation provisions their organizational documents winch allowed for the excess

liquidation proceeds afler the payment of any debts aridamounts held back inreserves to be
distributed to the members based upon each members patronage to the compauy

American Truckload Cooperative mc SEC No-Action Letter 1993 WL 262725

July 1993 Since ATC is busmess to aid its members to obtain profits in their

busmess it is not charitable corporation In any winding up of ATC ATC is

rØqrcdtodisbute to is thembers arty property rethaining aer the paymerit ofe
coops Obligations The briaws of ATC provide that membei-related income shall

be divided prQ rata among the Members in proportion to their patronage

NDSJRASICInc No-Action Letter 1988 WL 234433 June30 1988 The
Certificate of incorporation prOvides that the residual -assets of the CoOperative

remainmg after the payment of its liabilities the distribution to its preferred

stdctholdersOfan amount equal to the par value of their Preferred Stock and to the

common stockholders of an amount equal the origini purchaeprice f9r their

commori stok shall be distributed to past and present Members upon the basis of

quantity Or value of business done oei the years with.the Cooperativ
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Independent Staticfliºrs Inc.SEC No-Action Letter SEC NQ-Actn Letter1994WL

133456 Apr 15 1994 In the quite unlikely event that there vou1d be assets

remaining after the disfributions with tespeet to Class and common.shares any

eçcess amouxt would be distributed to the then extent and fofpier holderS of common

shares proportion to their patronage of the company

Peer Marketmg Associates mc SEC No-Action Letter 1993 WL 28727 Feb

1993 Even upon any sudh liquicion dissolutiofl or winding up of PMA the

portion of PMAs then remaining assets to be devoted to the retirement of its

Common Stock Shall equal but $1.00 per share slim equal to The original

subscription price thereof The balance of PMAs assets ifany shall be paid to its

Members as patronage refunds

In previous no-action letters companies were able to obtain affirmative no-action

relief from the Division that registration was not required in situations where they were not

organized as non-profit corporation under state law Most of the compames that were

granted no-action requests had the sane entity or corporate struóture that Entheos will have

corporations operating as cooperative under Subchapter

In our opinion patronage rebate paid upon hquidation.would not be an appreciation

in the vahie of the stock nor would it be awndfall .for the Members because it would be

solely based on the amount of productsa iuiember has purChased as Member of1ntheos

and would be IO different than any otherpatronag rebate

Non-Member Revenue

There is no non-metnber revenue contemplated under the Entheos structure presently

Entheoss Class and Class are not Investment Contracts

The second test.under the Forman dàcjsion is determiiing whether or not the instrument

constitutes an investment contract An instrument constitutes an investment contract if it is

scheine.that involves an investment of moneyin äommon enterprise with profits to come solely

from the efforts of others
15

Entheos beheves tha its stock fails to meet this second part of the

Forman test

SEC WJ..Howey Company 328 IJ.S 293 1946
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As explained more thoroughly lelow the money paid by Member to purchase the class

and stpck does not represent capital invested to secure inomeor profitrather.itperrnits Member

to obtain quality products at reduced cost unavailable to non-members TIie amount of Members

rebate will .be based entire.ly upon the amount of product purchased by the Memberfrorn vendors

with whom Entheos has contractual buying power relationship

First Entheos Members will not invest iii Entheos with any expectation of receiving profits

solely from the efibrts of others as would an investor in an ordinaiy business corporation Rather

the benefit Member expects from its membership is greater profitabthty of its own business mpart

through access to vendors through which Entheos has negotiated contracts for goods and services

but principally through the Members own efforts Entheos role is not take money from passive

investor and manage it so as to return to theinvestor ptofit but to provide.aces to goods and

services that enable an active busmessperson to derive greater profits from its own briness

Iii a.ase invØlving sugar cane.rnarketing cooperative the Eastern Disirictf Louialaiia

addressed the distmction between an investment contract and cooperative as follows

It is readily apparent that local sugar cane farmers purchasing shares of stock mthe

defendant cooperatwe did not believe that they were purchasing irvestment securities The

mducment to purchase was membership man association that would provide the sugar cane

farmer with serviceS be might not otherwise obtain The cooperative member did nOt

participate for the purpose of obtaanmg profits from mvestment securities
i6

Entheoss stock also fails to satisfr the mvetment contract test because Members do not

receive any piofits from their investments Each Entheos Members rebate is based entirely on the

volume of the products purchased through the Co-op Thus Member who purchases millions of

dollars of product through Entheos vendors will ifrevenues are available after reseive requirements

receive much greater rebate than Member who purchases thousands of dollars of product This

also clearly dethnsfrates that the rebates are nerated solely based On Members pacipation

the program and have nothing to do with the efiorts of any third party further distinguishing it from

an investment contract..

Like other companies the Division has taken no-action positions with Entheos would require

its Members to pigcIia.e certain minimums of stock through the use of paironuge diidends Unlike

Entheos orne of those mpanies require the purchase of stock on.a cOntinung basis based on

percentage of the memherspurche of material from the company.7 Entheoss only requiremept

16

Rosenberg Sons Inc St James Sukar Cooperative Inc 447 F.Supp E.D La i976 afJd 565

F2d12135CfrI977
7Feltus Hardware Inc SEC No-Action Letter 1988 WL 235185 Nov 1988 2%requirement Speer Associated

Distnbutors mc S1C No Action Letter 19g5 WL 54480 Sept 12 1985 2% requirement United Hardware
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is that each Member ultimately own the same aniounts ôfClasa and Class stock and that each

Member will have paid the exact same price forthe class and ClssB stock imilarly Entleoss

patronage rebate will be l5ased on each Members patrbnage of vendors rather than ownership

Entheos As noted previously there is ability for appreciation many value of Entheoss stock and

no dividends will be paid on Entheoss Class or Class common stock except the form of

patronage rebates The Division has previously granted no-action requests bused upon legal opmions

that patron.gØ rebates received by members of àcooperative do iaotconstitutc profit withinthe

rneäning of the investment contract test
18

Equity credits or patronage rebates ae iiotprofits similar

to income from ordinary stock mvestinents but are rebates or refunds to members based solely on

patronage and not the profit that mvestors may seek on their mvestment

Entheoss Member Withdrawal Notes are not SeCurities

In addition to the analysis immediately above courts have analyzed whether note

cÆnstitutes security The Snpreme Court in Reves Ernst Young made it clear that mere

characterization of an mstrumeat as debt is not thspositiVe of the issue of whether it isa security Ir

Revºs the Supreme CQUrt stated that thCnO.tes are not sedurifiespei .e but mustbe define using the

family resemblance test
20

Under the test note is presumed to be security unless it bears

strong resemblance to one or more instruments contained judicially crafted list of instruments

that although commonly denominated notes falls outside the security category The Supreme

Court went on to note that the presumption may be rebutted only by showing that the note bears

strong resØmblarcetoone of the enumerated categories of instruments which are exceptions as

determitted by using the followmg four factors lthe motivations that would prompt reasonable

seller and buyer to enter mto transaction the plan of distnbution the reasonable

expectations ofthe invstors and additionalfactors such as the existence of anotherregulatory

scheme which would reduce the risk of the note thereby rençlenng application of the 1933 Act

unnecessary
21

Entheos will only issue note or Member Withdrawal Note such circumstances when

Member voluntarily or mvoluntarily ceases to be Member ofEntheos When Member ceases to

be Member of Enthcbs its shard may bnly be redeemed by Eiitheos and such shares may be
redeemed ovet tjtæe by promissory nôte herCinbefore and hereinafter Meiiber Withdrawal

Notes The Member Withdrawal Notes contemplated by Entheos are similar to notes in Handy

Distributing Ce SEC No.4ction Letter 195 WL 54135 May 1985 2% rquirerncnt Associated Grocers ofNew

England Inc SEC No-Action Letter 1989 WL 24682 Oct. 1989

Id
iRvesv Ernst Young 110 Ct 945 1990
201d

Id
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Hardware Whole.ale Inc wheniMember in the Handy Hardware Wholesale case was selling its

shares back to Handy

Member Withdrawal Notes

ffÆiiember ceases to be Member and therefore withdraws vdiurtari1y orinvoluiitarily

from Entheos its Class Aand Class common stock will be requlrd to be repiirchased by Eitheos

and may only be sold back or otherwise transferred to Entheos The withdrawing Member shall be

entitled to receivôihe.fullvalue of its shares that being $100 ppr share Of the ClassA and Class

stock evidenced by non-interest bearing note over period of five years under which there will

be equal payments made on an annual basis If offered by the Entheos the membermay also have the

right to elect to receive payment as tcimp sum for all of its shares of Class and Class stock

from Entheos cash for an amount equal to eighty percent 80% of the stocks per share value or at

the equivalent of $80 per share If Entheos issues.a Member Withdrawal Note it will not bear any

interest will be unsecured and may be redeemed early at the option of Entheos This structure of

Member Withdrawal Notea and repurchase is terms of its substance similar to the withdrawal

oteseunderHadyHardware23

The first factor Reves is to determine the motivations that would prompt reasonable

person to enter into transaction As in Haiidy hardware these Member Withdrawal Notes ifused

at all would be issied to The withdrawing Member not as result of an investment acqufred with the

intention to earn profit but from the unpreditable event of Mernr withdrawing.fromEntheos

Further thid again as was the case in Handy Hardware the Member Withdiawal Note simply

represents the terminating steps of commercial transactiop not an investment whicle motivated

by the desire to earn profit As in Handy Hardware the Member Withdrawal Note also fails the

sedond factor under .Reves in that .the Member Withdrawal Note is not iued or traded for

speculation there is no general offer to broad segment of the public on its issuance and there is no-

secondary trading rnarket If is merely part ofthQ plan set forth to give some assurance to Member

that EnheOs will bu badc Members stock

The third factor Reves the reasonable expectations of the investors when applied to the

Member Withdrawal Notes also indicates that thy are pot investments independent audiologists

become members of Etitheos to purchase goods at lower price through Entheoss larger buying

power not because Entheos advertises to independent audiologists that they can invest in Entheos by

becoming mOmber Unlike Jeveiwhere the.cooperatives advertisements characterized the notes

as investments and thereby creat expectations/perceptionis that made it seem reasonable foi

prospective purchaser to believe he was making an investment to realize gain Entheos makes no

Handy Hardware WhdlesÆlŁ lnc SBC.No-Actión Letter 2006 WL 1816942 June 29 2006
23

Thndy Hardware Wholesaie Inc SEC No-Action Lett 206 WL 1816942 June 292006
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such charaeterrzations and it encourages no expectations or perceptions that participating in the

cooperative will brmg such member gain or appreciation in any mvestment sense Further each

Member pnor to becoming member of Entheo will knw based on the documentation provided

that if they choose to withdraw or are forced to withdraw they will receive payment by non

mterest bearing note full par value of stock or by cash payment equal to 80% of the par value of

the stock .Conseqently clear expectations and knowledge are that there will not bc return on

their investment in the shares As to the fourth factor Reves the Metnbers have the option to

accept cash for their shares upon withdrawal which woulçl reduce risk involved smee they would not

be receiving Member withdrawal note
24

Our OpiniOn is Consistent with Numerous Other Instances where the Division has

Granted No-Action Refluests that Companys Stock is not Secunty

We believe this request is consistent with previous no-action requests in which the Division

has issued no-action letters spedifymg that companys stock is not security within the meaning

ofthe definition of ecurity under the Acts although it is understoed that the previous requests for

no-action issued by the Division were based on the individual facts in those letters See professional

Veterinary Products Ltd SEC No-Action Letter July 12 1996 Feltius Hardwtire mc SEC No-

Action Letter 1988 WL235185 Nov 1988 Hardware Wholesalers Inc SECNo-ActionLelter

1987 WL 108OOB May26 1987 Spee HardwareCo SEC No-Adtion Letter 1987 WL J07433

Jan 1987 Speer Associated Distributors JInc.SEC i4o-Action Letter 1985WL 54480 Sept

12 l95 United Hardware Distributing Co SEC No-Action Letter 1985 WL 54135 May

i95 OUR OWN Hardware CoNo-Action.Letter 1984 WL 45162 April 25 1984

American Hardare Supply Co SEC No-Action letter 9B4 WL44919 Ean 1984 Services

Centers Corn SEC No-Action Letter 1993 WL 177856 May 21 1993 credit unions Peer

Marketing Associates Inc Feb -1993 tobacco and confectionery distnbutors Associated

Grocersof New England Inc SEC No-Action Letter 1989 WL 246382 Oct 1989 rethil

grocers NDS/I3asic Jnc SEC No-.ction Letter 1988 WL 234433 June 1988 office supplies

dealersInc SEC NoLAction EŁtter 1988 WL 233663 Feb 12 1988.retail

grocers

24
See Handy Hardware Wholesale Inc SEC No-Action Letter 2006 WL18 16942 June 292006 With regaxd

to Member Withdrawal Notes the circumstances curren%ly with Entheos are similar if not identical to ih
eirctuustances Handy Hardware with regard to the substantive factors surrounding the Member Withdrawal

Notes ..
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IV CONCLUSION

Based on the foregoing it is our opinion that under the Entheos corporate structure as

delineated neither EnJheoss stock nor Membership Withdrawal Notes will be security within

the meaning of that term as defined in Section 2a1 of the 1933 Act and Section 3alO of the

1934 Act and therefore registration is not required under the Acts Entheos will operate on

cooperative basis uider SubchäpterT of the Codç nd its stock and Membership Withdrawal Notes

will meet all of the requirements of the Forman test as they will not possess any characteristics

historically associated with seeunty and will not be considered investment contracts Members

join Entheos toobtain access to lower price merchandise and other services they might not obtain

mdividually Members will notjom Entheos in expectation of any mvestmcnt profit as that test was

defined in IIowey and applied in Forman Add4tionally ntheoss stock and Membership

Withdrawal Notes will meet the five factor test used in Forman in that

Members will not receive dividends or other distnbutions of property but will only

receive patronage rebates based solely on Members patronage of vendors with

wlorn EnthØos haii contractual buyitIg power relationship

Members will not be able to transfei their stock or Member Withdrawal Notes

Members will not be permitted to pledge or hypothecate their stock or Member

Withdrawal Notes

All Members will have equal voting rights regardless of investment level in Entheos

and

There will be no.ability for any class .pf Entheós stockor Member Withdrawal

Notes to appreciate in value Entheos will repurcliase sharps only at a.price ua1 to

or less than the original pirchae priceof$1OOpeishare..

Based upon the foregomg it is our opinion that the Class and Class common stock

offered to futureMembºrs ofntheos and MemberWithdraWal Notes ufflizd by Entheos for future

terminating Members will not be securities within the meamng ofthe Acts and therefore regitrat1on

is not required under the Aóts We respectfully request that the Djvision of Corporation Finance not

recommend any enforcement action with respect to the issuance ofTei and sale ofEntheoss Class

and Class common stock and Member Withdrawal Notes to Members by and through Ertheos

without registiation.under the i933 Act.
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Thank you foyowaftenionto.the issues presehted here Pleas ca 1.Josep Bonahoo
qt 260 420-4055 with questions comments or requests for additional information

Very truly yours
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