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Dear Mr Strongin

Thisisiæ rcsponsetoyourlettcrsdatedApril 102Ol4andMay92014

concerning the shareholder proposal submitted to API by Charles Knowles Jr We
also have received letter on the proponents behalf dated April 30 2014 and letter

from the proponent dated May 13 2014 Copies ofall of the correspondence on which

this response is based will be made available on our website at htti//www.sec.gov/

dMsionorpfin/cf.noactioiill4a-8.shunl For your refercncc brief discussion ofthe

Divisions informal procedures regarding shareholder proposals is also available at the

same website address

Sincerely

Matt McNair

Special Counsel

Enclosure

cc Charles Knowles Jr

FISMA 0MB Memorandum M-07-16
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Re Advanced Photornx Inc

Incoming letter dated April 102014



May 15 2014

Response of the Office of Chief Counsel

Division of Coiporation Finance

Re Advanced Photonix Inc

Incoming letter dated April 102014

The proposal provides for the adoption of proxy access bylaw that could only

beamended by vote of the stockholders

There appears to be some basis for your view that API may exclude the proposal

under rule 4a-8i2 We note that in the opinion of your counsel implementation of

the proposal would cause API to violate state law because the proposed bylaw would

conflict with APIs certificate of incorporation Accordingly we will not recommend

enforcement action to the Commission if API omits the proposal from its proxy materials

in reliance on rule 4a-8i2 In reaching this position we have not found it necessary

to address the alternative bases for omission upon which API relies

Sincerely

Michael Reedich

Special Counsel



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its sponsibility with respect to

matters arising under Rule 14a-8 iii CFR 240 14a-8 as with other matters under the proxy

rites is to aid those who must comply wtth the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission. In connection with thareholder proposal

under Rule 14a-8 the Divisions.staff considers the information furnishedto it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as wcll

as any information furnished by the proponent or the proponents rØpresentativØ

Althàugh Rule 14a-8Qc does not require any communications from thareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the-Commission including argument as to whether or notactivities

proposed to betaken would be violativeof the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

RUle 14a4jsubmissions reflect only informal views The determinationsreached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide .whether.a company is obligated

to include shareholder.proposals in its proxy materials Accàrdingly discretionary

determination not to recommend or take- Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or slic may have against

the company in court should the management omit the proposal from the companys proxy

material



From charles kfl0Wl5FsMp 0MB Memorandum M-07-16

Sent Tuesday May 13 2014 756 PM

To shareholderproposals MeScott Bartel Locke Lord LLP Richard Kurtz

rkurtz@advancedphotonix.comStrongifl

Cc rob risser

Subject Advanced photonixs request for no action

ttention Matt McNair Esq
Dear Sir

realize that there may be no provision for my thoughts to be accounted for in anyway but if possible

would like them to be heard knowing that they may have no effect on the outcome It may at least

provide some reason for my actions

Delaware code Title Chapter General Corporation Law Subchapter VIII Amendment of

Certificate of Incorporation Changes in Capital and Capital stock

Code 242 Amendment of certificate of incorporation after receipt of payment for stock nonstock

corporations

After corporation has received payment for any of its capital stock or after nonstock

corporation has members it may amend its certificate of incorporation from time to time in any and

as many respects as may be desired so long as its certificate of incorporation as amended would

contain only such provisions as it would be lawful and proper to insert in an original certificate of

incorporation filed at the time of the filing of the amendment and if change in stock or the rights of

stockholders or an exchange reclassification subdivision combination or cancellation of stock or

rights
of stockholders is to be made such provisions as may be necessary to effect such change

exchange reclassification subdivision combination or cancellation In particular and without

limitation upon such general power of amendment corporation may amend its certificate of

incorporation from time to time so as

To change substitute enlarge or diminish the nature of its business or its corporate powers and

purposes or

Any or all such changes or alterations may be effected by certificate of amendment

Every amendment authorized by subsection of this section shall be made and effected in the

following manner

If the corporation has capital stock its board of directors shall adopt resolution setting forth the

amendment proposed declaring its advisability and either calling special meeting of the

stockholders entitled to vote in respect thereof for the consideration of such amendment or directing

that the amendment proposed be considered at the next annual meeting of the stockholders Such

special or annual meeting shall be called and held upon notice in accordance with 222 of this title

The notice shall set forth such amendment in full or brief summary of the changes to be effected

thereby At the meeting vote of the stockholders entitted to vote thereon shall be taken for and

against the proposed amendment If majority of the outstanding stock entitled to vote thereon and

majority of the outstanding stock of each class entitled to vote thereon as class has been voted in

favor of the amendment certificate setting forth the amendment and certifying that such



amendment has been duly adopted in accordance with this section shall be executed acknowledged

and filed and shall become effective in accordance with 103 of this title

Whenever the certificate of incorporation shall require for action by the board of directors of

corporation other than nonstock corporation or by the governing body of nonstock corporation by

the holders of any class or series of shares or by the members or by the holders of any other

ties havin voting power the vote of greater number or proportion than is required by any

section of this title the provision of the certificate of incorporation requiring such greater vote shall not

be altered amended or repealed except by such greater vote

This states that the corporation may amend its articles of incorporation by majority of the

shareholders voting on an amendment proposed by the board of directors

The treshold for amendment of the articles of incorporation is majority of outstanding shares

ADVANCED PHOTONIXINC BY LAWS

Article IX Amendments
Sec.1 .HOW AMENDED The by-laws may be altered amended or added to by an affirmative vote of

the stockholders representing majority of the whole capital stock entitled to vote at an annual

meeting

This states that the threshold for amending the by-laws is the same as the articles of incorporation

Roberts rule of law suggests to change the by-laws if quorum is present that 2/3 majority of votes

cast be sufficient to change the by-laws API has higher standard as matter of fact the same
standard as to change the articles of incorporation

It seems if the shareholder access proposal passed that it wouldin fact as in aboveTo change

substitute enlarge or diminish the nature of its business or its corporate powers and if in conflict

with the article of incorporation fall under4 above The passed proposal would require action by the

board of directors to amend the article of incorporation by such greater vote

This is logical both from the above as well as Why would one go to all the time and expense to

change the by -laws if the board could just go behind and change them back What is share owner

access if the board can over ride the will of majority of share owners

am sure the reason for the proposal is obvious The board would not consider retired star

general Phd chemical engineering past major university president long time API share owner for

nomination to the board

Thank you for listening

Charles Knowles long time API share owner
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U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street N.E

Washington D.C 20549

Re Advanced Photonix Inc Section 14a Rule 14a-8 Stockholder Proposal

Submitted by Charles Knowles Jr

Ladies and Gentlemen

On April 102014 we submitted letter the No-Action Request on behalf of our client

Advanced Photonix Inc Delaware corporation API or the Company notifying the staff of

the Division of Corporation Finance the Staff of the Securities and Exchange Commission the

Commission that the Company intends to omit from its proxy statement and form of proxy

collectively
the 2014 Proxy Materials for its 2014 Annual Meeting of Stockholders the 2014

Annual Meeting stockholder proposal the Proposal and statements in support thereof the

Supporting Statement received from Scott Bartel Locke Lord LLP the Representative

on March 132014 on behalf of the Representatives client Charles KnowlesJr DVM the

Proponent

The No-Action Request reflects our belief that the Proposal may be excluded from the 2014

Proxy Materials pursuant to

Rule 4a-8i1 because the Proposal is not proper subject for action by the

Companys stockholders under Delaware law Please see Section of the

No-Action Request

Rule 14a-8i2 because implementation of the Proposal wouldviolate Delaware

law Please see Section III of the No-Action Request

Rule 14a-8i6 because API lacks the power or authority to implement the

Proposal Please see Section of the No-Action Request and

Rule 14a-8eZ in the event the Proponent attempts to revise the defect in its

Proposal in response to this Letter to eliminate the conflict with APIs certificate

of incorporation as amended the Certificate which as described in greater

detail below serves as the basis for the Companys request to exclude the

Proposal pursuant to Rules 14a-8i1 14a-8i2 and 14a-86 Please see

Section VI of the No-Action Request

On April 302014 the Representative
submitted letter to the Staff captioned Advanced
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Photonix Inst Section 14a Rule 14a-B Stock.boldirProposalSubmied bj
Charles Knowles Jrresponding

to the No-Action Request which is attached hereto as Exhibit the Representatives Letter
We submit this letter in response to the arguments raised in the Representatives Letter and will

address these issues in the order in which they appear in the Representatives Letter using the headings

set forth in the Representatives Letter For the reasons discussed below and in the No-Action

Request we continue to believe the Proposal may be excluded pursuant to Rules 14a-8i1
14a-8iZ 14a-8i6 and 14a-8e

The Companys Certificate does not grant the Companys Board of Directors

the Board unqualified power to amend the Companys bylaws

The Representative acknowledges that the Companys Board of Directors the Board is

expressly authorized to make alter or rep
cal/be Bj-Laws of/be wrporation but contends that such

authorization is limited by statute In particular the Representative alleges that the Boardspowerto

make alter orrepealbjhrivs is qualfled bj and subject/c the statute spupose and in thes ca .rpecical/y Sec/ion 112

of/be
Delaware General Corp orate Law VGCL

While Delaware General Corporation Law DGCL Section 112 Section 112 which

was adopted April 102009 and became effective August 12009 permits the adoption of by-laws that

require corporation to include in its proxy materials stockholder nominees for election as directors

The text of Section 112 is as fuflows

112 Access to proxy solicitation materials

The bylaws may provide that if the onpoxation solicits pioxies with respect to an election of directors it may be re

quired to the extent and subject to audi procedures or conditions as may be provided in the bylaws to indude in its

proxy solicitation materials induding any form of proxy it distribu tea in addition to individuals nominated by the

board of directors ormore individuals nominated bya stockholder Such procedures or conditions may indude any
of the following

provision requiring minimum record or beneficial ownership or duration of ownership of shares of the

corporations capital stock by the nominating stockholder and defining beneficial ownership to take into account

options or other rights in respect of or related to such stodç

provision requiting the nominating stockholder to submit specified information concerning the stockholder

and the stodcholders nominees inducting information concerning ownership by such persons of shares of the

corporations capital stock or options or other nghts in
respea of or related to such stock

provision conditioning eligibility to require indusion in the corporations proxy solicitation materials upon
thenumberor proportion of directors nominated by stockholders or whether the stockholder previously sought to

require such indusion

provision preduding nominations by any person if such
person any nominee of such person or any affiliate

orassodate of such person or nominee has acquired or publicly proposed to acquireshares constituting specified

percentage of the voting power of the corporations outstanding voting stock within specified period before the

election of directors

provision requiring that the nominating stodtholder undertake to indemnify the corporation in respect of

any loss arising as result of any flse or misleading information or statement submitted by the nominating

stockholder in connection with nomination and

Any other lawful condition

206$54
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we note that Section 112 does not include either an express or implied limitation on the Boards

authority to amend the by-laws of the Company the By-Laws and as such does not alter the

conclusions contained in both the No-Action Request and in the opinion of the Companys Delaware

counsel Morris Nichols Arsht Tunnell LLP which was attached as Exhibit to the No-Action

Request the April10 Delaware Opinion and is attached herein as Exhibit for your reference

that the Proposal may be excluded pursuant to Rules 14a-8i1 14a-8i2 and 14a-8i6

The purpose of Section 1i2 of the DGCLis to provide proxy access to

stockholder of Delaware corporations

Section of the Representatives Letter appears to challenge the analysis set forth in the

No-Action Request and April 10 Delaware Opinion on grounds

Leaving the Board with the ability to amend the Proponents proxy access proposal would

not further the statutory purpose of Section 112

Section 1126 provides stockholders with the authority to include 7aJnj other lawj iii

condition including one inconsistent with companys certificate of incorporation

The authorities cited in the April 10 Delaware Opinion eitherpredated the adoption of

Section 112 or did not involve dispute regarding proxy access proposal and therefore

are not dispositive
and

The case of CA 1rn AFSCME Ewplyees Pension Plan 953 A.2d 227 Del 2008 cited in

the April 10 Delaware Opinion actually supports
the Proponents case

For the reasons set forth below and in Morris Nichols Arsht Tunnel LLPs May 2014

opinion which is attached hereto as Exhibit the May Delaware Opinion and together with

the April 10 Delaware Opinion the Delaware Opinions we disagree and will proceed to

demonstrate how the Representatives arguments are premised on fundamental misunderstanding of

the DGCL and the case law interpreting it

Leavisg the Boani with liv abiiy to amend the Pro4bomntrpmx acassproposal
would no/further

the statuloypurpose ofSection
112

While we agree
with the Representative

that Section 112 DGCLisasp4icenablingsia/ute

enacted. .foribe puspose ofproiding Delaware stockholders access topro.gstatemenls it does not follow that

permitting the Board to amend stockholder adopted proxy access provision would contravene the

statutoypmpose of Section 112 hi this regard we note that neither Section 112 itself nor the Official

Comment adopted by the Delaware General Assembly regarding
Section 112 set forth in House Bill

No 19 the Official Comment3 which was the legislation enacting Section 112 include any

The Official Comment to Section 112 which is set forth below is aasible at

httpJ/www.legis.dthwsregov/LIS/lis145.nsf/vwLcgiilation/HB 19/Sfi1e/1eichtm1opeti

Sutho NewSection 112
clarjf

us that the Iyhme m.ij 51 quite
tha the

corporation spader itb respealo an

kctwnoJdirectorz the coporation miff be required to indudein its
praxj malnials one orriort nominees submilted

stockholders inadaYlion to niuduals nominated the lVireaon Sedion 112 a/so idenif us anon-exclusszi lit

qfconlitinstbaItbe //aon srn inrpose on inch hi scaJ to the corporationrproxJ inaleia/s Inpaslicuias and

in the itet awing ehetin nfrsls hstiatedj stockholders banns Il/it or iso onomit interest in the corporation

206.854
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language supporting the proposition
advanced by the Representative that the Board is precluded from

amending or altering stockholder adopted proxy access provision The reason for this is as pointed

out by James Holzman then Chair of the Council of the Corporation Law Section of the Delaware

State Bar Association that the substantite state lawpolig reflected in Sections 112 and 113 is to promote the

fiexibilit to adopt electoral arrangemenis indudingpro.y acres best suited to the corporation as determined bj its

stockholders and dfrectors.4 emphasis added This policy in turn is consistent with the overall

philosophy of the DGCL which is to enable stockholders and boards to establish their own corporations

intenzaliwlesinhibtoftbe wide t4rsrietofdrcumstancesinwbich Dekaaie corporationsfunctioe ratherthan limittheir

abilit to do so emphasis added

In addition and as indicated in the Delaware Oxthons Section 112 does not restrict the ability

to adopt or amend proxy access by-law In particular and as set forth in the May9 Delaware

Opinion because Section 112 does not specify who can adopt proxy access by-law or who may

amend proxy access by-law after it has been adopted corporation must look to DCCL Section 109

and its certificate of incorporation to determine who may adopt or amend proxy access by-law In

the case of the Company the Certificate clearly empowers the Board to amend any provision
of the

By-Laws Since DGCL Section 109b which applies to all by-laws whether or not they relate to

proxy access mandates that the By-Laws cannot contradict the Certificate any by-law purporting to

limit in any respect the Boards amendment power is invalid

Similarly and as noted in the Delaware Opinions the DGCL expressly prohibits board repeal

of certain stockholder adopted by-laws relating to the vote for director elections and Delawares

antitakeover statute which indicates that if the drafters of the DCCL wanted to ensure that

stockholder-adopted proxy access by-laws remained immune from board-adopted amendments they

knew how to accomplish this Compare Del 216 prohibiting board from amending or

repealing stockholder-adopted by-law specifying
the vote for director elections 2033

prohibiting board from amending stockholder-adopted by-law opting out of Delawares

antitakeover statute The absence of similar language in Section 112 is telling and confirms that

there was no intention of the drafters of Section 112 to somehow safeguard proxy access by-laws

Stain 112 antbokes the /aae toprttctibt amimmum Jew of .rioth om.erthb apmqaisile to qu 1g ilr/aÜCrv

ofaomiseuinthecorporalioisspro.gmaleriaJs In establishing such ammimsem lezel of sloth oawerthij4 the hjImu my
Łfinv dom.mbt to take iio om.erbt optin orotherr/is in rnped orre1atii to xk im/nlii

ægksthasŁthetheirwfromtbemm-kepicetbexk Sedion 112a/sothstbevhmeto1iwitangbtofacas

accoMng to 4etherorac amqoiIj ber.dseats is be nleste4 ornhetbernomini%ionj mu shaedlo mi xqiisilion

.fasjgnfrantpercesnetheporatisnsstcck The 4yhraemy also /wuaibv anj olber jnlcesdiiv lotbeexethe

of nsbt of mceu lathe co4toralionpocj nvateials

3M noted in the May9 Delaware Opinion hm the
Official

Comment to aprnasion of the DGCL WJisid

legisIoiis bistoytbtWpr.tâ1e them legilmesourceoflegulalæeintent

4Letter from James Holzman Chair Coundl of the Corporation Law Section Delaware State Bar Assoaation to

Elizabeth Murphy Seactary U.S Seoiizties and Exchange Commission duly 24 2009available at

http//secgov/mmments/s7-lO-091s71009-65.pdt

206.854



U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

May 2014

Page

from further amendment by the board of directors.6

Finally we note that while the Representative has exerted considerable efforts to explain why

the Board does not have any authority to amend the Proposal if and when it is adopted Section of

the Representatives
Letter offers to modify the Proposal to permit the Board within certain limits to

do exactly that In so doing the Representative appears to acknowledge that the Board has the ability

to amend stockholder adopted proxy access proposals after all

Section 126provides siockbolderswitb the autboriyio indude other lawful condition

including one into nsis/eni with comanyc certificate of into
rporaiion

The Representatives argument is premised on fundamentally incorrect interpretation of

Section 1126 To begin with Section 1126 only permits the adoption of lawfulconditions As

extensively explained in both the No-Action Request and both Delaware Opmions Section 109b of

the DGCL does not permit the adoption of provisions that are inconsistent with companys

certificate of incorporation and therefore the adoption of condition inconsistent with companyr

amfitale qfincorporation would not be lawful

Second review of both the Official Comment to Section 112 and the text of Section 112

itself would clearly indicate that Section 1126 does not provide the authority to adopt provision that

is otherwise inconsistent with companys certificate ofincorporation Instead and as explained
in

the Official Comment the purpose of subsections of Section 112 is to permit stockholders or

boards of directors to include provisions conditioning the right
of access to the companys proxy

materials Regarding Section 1126 in pardculai the Official Comment states that bjiawsmqyaLro

prescribe anj
other lawfid condition to the exercise ofa right ofaccess to the corporations proxy

materials emphasis added In so doing the Official Comment clarifies that the scope of authority

granted under Section 1126 is limited to imposing lawful conditions on the right to proxy access

other than those already enumerated in subjections1 of Section 112 and as such Section 1126
does not alter the conclusion that the Proposal may be excluded pursuant to Rules 14a-8i1
14a-8iZ and 14a-8

The authorities did in theApril lODe/aware Opinion eitherpredated the adoption ofSection 112cr

did not involve dispute regarding aprocj accessproposa1 and therefore are not lispositive

As preliminary matter it should be noted that the Company is not and has not disputed the

Proponents right to submit proxy access proposal
for consideration by the Companys stockholders

at the 2014 Annual Meeting Instead and as set forth in the No-Action Request the Company is

disputing the provision set forth in the last sentence of the Proposal that purports to divest the Board

As noted in the May9 Delaware opinion there are sislble policy rsons for permitting boards of directois to amend

pmxy.armss by-laws

In orŁrloftrtuide nvrkaWe poxj xasigmw cororciionmaj iuedloaehp intncdetnniriw that
require

isoficationfrwistime4o4i.we eitbertocoera dreumetanatbat ow not anti4oated oben theponsion ow ini.tiallj

atkwe4 or/a ensure tba/apoxj asspiuidon isconirteatiitb the other
frj -lawpoasioas relating to aeh.na notice af

stockbolàrnouinationsforirectoreiectioai Aiaig the bod to ajisend aprrerj XCSLS -hw is not onv clssrv

frermitledhj IbeDGCL balao sensihleoligjuenenton theftas of the
drafters of the DGL
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of the authority granted in the Certificate to make alter orrepea/the Bj-Laws of/be on the

grounds that it is inconsistent with the Certificate Consequently the cases cited in the April 10

Delaware Opinion are directly on point and therefore remain relevant for analyzing the merits of the

No-Action Request In this regard it should be noted that the Representative has not challenged the

analysis set forth in the April 10 Delaware Opinion as it relates to the legal effect of by-laws that

conflict with companys certificate of incorporation

The case of C4 Irn AFSCME Emp/qytes PenionPian 953 A2d227 DeL 2008 diedin the

April10 Delaware Opinion aduallj supp or/s the Proponentr case

As with the Section 1126 analysis the Representatives argument is premised on

fundamentally incorrect interpretation of the C4 Iu AFSCME E.e4iloyees Pension Plan case CA
To begin with the by-law in question in CA did not directly conflict with provision in the companys
certificate ofincorporation.7 Instead on the issue of whether the by-law was proper subject for

stockholder action as matter of Delaware law the question addressed by the Delaware Supreme

Court in CA was ubatis the scope fsbartholder action that Section 109bperirntsyet does not inproperfr intrude

ipon the directorspower/o mana corporaiionr business and affairs underSection 141 In brief the issue in

question was whether the mandatory reimbursement by-law proposed by AFSCME was procedural in

nature and therefore permissible or substantive in which case it would improperly infringe on the

boards obligation to decide specific substantive issues pursuant to Section 141a of the DGCL The

Supreme Court ultimately held that the by-law was sufficiently linked to the
process

for electing

directors and therefore permissible under Section 109b of the DGCL

In so holding CA is consistent with the position taken in the
April 10 Delaware Oiinion since

as noted above the issue considered in CA was whether the by-law provision in question conflicted

with Delaware law or DGCL Section 141a in this case While the Delaware Supreme Court held

that there was not conflict the implication of the case is that by-law that directly conflicts with

either Delaware law or companys certificate of incorporation would not be proper subject for

stockholder action in accordance with DGCL Section 109b

Knowles would be agreeable to minor modification to the Knowles Proposal

In Section of the Representatives Letter the Representative offers to modify the last

sentence of the Proposal by addingthefollowtngpbraseatthe beging therr To thefidkstexientpemxitied

bj lan audio the extent not inconsistent ndth tbeftduciarj duties ound bj the dfDireciorsr. As revised the

last sentence of the Proposal would read as follows new text is italicized

To thefullesi ex/enipermitied bj law and to the extent not inconsistent with tbefidudaf duties owedbj the

7See CA In AFSCME Enpkjees Pension Plan 953 A.2d 227 230 DeL 2008

C4s current bylaws and Cern/kate ofIncorporation have no provision that specifically ad
dresses the reimbursementofproxy expenses Ofm geluralrekwac4 bosese isAr/iclŁ SEVENTH
Section of CA Cemficate of IuoporrEion thithtrathj the laignay DeL 5141a and Jr.sides that

Tb nanaemenI the wand/bectdrs1thcoajonbalibe zrctedin cBardtfDirnIor

Id at 234

206.851
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oard of Dire clors the provisions
of this subsection may only be amended by vote of the

stockholders

As preliminary matter and as noted above this position appears to conflict with the

Representatives argument that permitting the Board to amend the Proposal would be inconsistent

with the statNtoypurposc of Section 112 Second and as set forth in the May Delaware Opinion

the proposed changes do not cure the underlying defect with the Proposal which is that it conflicts

with Delaware law To begin with qualifying
the Proposal with the phrase to the exlentpermitted bj

law does not somehow transform an invalid provision into valid provision Instead the proposed

revision would essentially result in asking the Companys stockholders to adopt by-law that provides

The Company may violate Delaware law to the fullest extent permitted by Delaware law The

Proposal is also not saved from being invalid by adding the words to the extent not inconsistent with the

fiduday duies owed bj the Board ofDirectors because the Certificate grants the Board the unqualified right

to amend the By-Laws and under Delaware law the Board may exercise this unqualified power to

amend the By-Laws any time the directors believe in good faith that an amendment is advisable

Consequently the Proposal would viojate Delaware law by adding an additional requirement which is

not in the Certificate that requires some additional determination with respect to the directors

fiduciary duties before amending the By-Laws

Third and perhaps most importantly of all the Representatives Letter does not address the

precedent set in the CVS 2010 No Action Letters As noted in the No-Action Request the Staff held

in that case that proposed revisions to by-law provision similar to the by-law provision in the

Proposal would alter the substance of the proposal and therefore were not minor in nature See CE/S

Caremark Corporation Mar 172010 By way of background the Staff permitted CVS to exclude

stockholder proposal to amend its by-laws pursuant to Rule 4a-8i2 on the grounds that the

provisions of the proposal that prohibited alterations or appeals of the proposed by-law without

approval of the stockholders would conflict with CVS certificate of incorporation See CVS Caremark

Corporation Mar 2010CVS 1.b0 In response to the Staffs decision in CVS the proponent

submitted
request on March 152010 that the Staff reconsiderits position on the grounds that

among other things the proponent would delete the provision of its proposal that conflicted with

CVSs certificate of incorporation In its letter dated March 172010 the Staff declined to reconsider

its decision in CVS and stated

You have qfferedto revw the proposal to avoid the to nj lid wi/h CE/Ss Cert1caie oflncorporation bj

dekting the last sentence qf/he seen no pamgrapb of the eric/ut/on and the erfirence to an amendment

to Ar/ide VIII of CVSsBj-Laws You have also qfferedto remse the prop osalto an the conflid

with CE/Ss BLzws bj adding language to the proposal to make it dear that ihareho iders ace also

voting to delete the pare n/helical mAr/ide Section 14 of the Bj-Laws In our view these

revisions would alter the substance ofthe proposal and are not therefore

http/ /www.secgovldivision /cnipfin/d-noacnon 142-8/2O1O/seiumasreffearn lu-I

10
http//vrww.secgov/diviions/airpfin/cf.noactinn/14a-8/2OlO/seiumasterO3O91O- 14a8.pdf

The language of the last sentence of the second pangrph of the proponents adopting resolution was as follows

NoinitbsianIrg mj ciberp-oisien in ibee ibis Seclios maj on be aiicn4 ndedorrrea/ed// the sicckbo/Iers sMiled xs
tbereon any anriard orsecia/nneiiniberuf
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mmormnature

As result the revision of the Proposal suested by the
Representative would result in new

proposal which in turn would be excludable under Rule 14a-8e2 since it would be submitted after

the March 142014 deadline calculated and disdosed by the Company in accordance with Rule

14a-8e2 Specifically and as darified by the Staffin SectionD.2 of SLB 14F Ifatockho1derii.bniIs

mwom to appo aftrtbe dealinefor irceithap ivp orals umierRid 14a.8J the couanju not rvqui red to acapt
the rwisionj SLB 14F states that in this situation the company mast treat the revisedp-oposalas sexud

Ia Łmitanotia staing its mien/an to
exdi4etberralsdpnlosa4 asreqidrdbj Ride 14a4f1 and maj

die Rn/c 14a-8 as the
reasonforexdudinstbe revuedproJosaL In Section VI of the No-Action Request

the Company furnished such notice and therefore the Company reiterates its belief that the revised

proposal would be excludable

CONCLUSION

Based upon the foregoing analysis and the Companys No-Action Request we respectfully

request that the Staff concur that it will take no action if the Company excludes the Proposal from its

2014 Proxy Materials

If we can be of any further assistance or if the Staff should have any questions please do not

hesitate to contact me at 212 759-3300 orvia email at bxamhallªdssvIaw.com

Sinely

Park Braxnhall

cc Charles KnowlesJr DVM via e-mail
Scott Barte Esq via e-mail

Richard Kurtz via e-mail

206854
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BY EMAIL shareholderproposals@sec.gov

U.S Securities and Exchange Commission

Division of corporation Finance

Office of Chiel Counsel

100 Street N.E

Washington D.C 20549

Re Advanced Photonix lnc.Sectlon 14a Rule 14a.B Stockholder Proposal

Submitted by Charles IV Knowles Jr

Deac Sir or Madam

This letter is submitted on behalf of our client Chades Knowles Jr Knowles In

response to the no-action request submitted by Advance Photonbc Inc APr or the

Company on April 10 2014 the API Letter The API Letter requests the $tafrs

concurrence In APIs view that It may exclude Knowles stockholder proposal the Knowles

Proposal under four separate grounds All of those grounds are derived from the same

legal argument to that the last sentence of the proposal conferring the power to emend the

proposed blaw amendment
solely

In the stockholders contradicts the Companys CertIficate of

Incorporation the Certificate and therefore would violate Delaware law If hnplemented II

Is not the proper subject for stockholder action and III the Company would lack the power and

authority to Implement the ProposaL The Company also submitted legal opinion from Morris

Nichols Areht Tunnell LLP the Morris Nichols Opinion that purports to support the

Companys contentions For the followIng reasons the Staff should not concur In In APIs

views nor give any weight to the Morris Nichols Opinion

The Comcanvs Certificate does not want the Comoanvs Board of Directors the

Boanli unauaWled cower to amend the Comcnnvs bylaws As the foundation for all of

grounds that the Company has given that would permit the Company to exclude the Knowles

proposal the Company contends and the Morris Nichols opinion asserts that the Companys
Certificate grants the Board unqualIfied power to amend the By-Laws See Morris Nichols

Opinion page This contention and assertion Is factually IncorrecL Article SIXTH of the

Certificate reads In lull as follows
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In furtherance and not ki NmItaIIon of the powers conferred by statute the Board of

Directors Is expressly authorized to make after or repeal the By-Laws of the corporation

emphest added

The common meaning of the word furtherance Is Ihe act of helping something to

become more successful or advanced See Merilman Websters Online Dictionary

httplMww.menlam-webster.com/dlctloflsrylfUrtheraflCe Consequently with respect to specific

powers conferred by statute the Boards power to make alter or repoar bylaws Is qualified by

end subject to the statutes purpose and In this case specifically Section 112 of the_Delaware

General Corporate Law DGCL

The nuroose of SectIon 112 of the DGCL is to crovide oroxv access to

stockholder of Delaware corooratlons SectIon 112 of the DGCL Is
specific enabling statute

enacted after the more general enabling statute found at Section 109 of the DGCL or the

purpose of providing Delaware stockholders access to proxy statements that were controlled by

corporations board of directors Consequenuy It would not further the statutory purpose of

Section 112 for bylaw provision adopted by the stockholders to be subsequently altered or

repealed by the very board of directors that abeady controlled access to the corporations proxy

statement Furthermore Section 1126 specifically enables stockholders proposIng proxy

access amendments to bylaws to Include a3ny other lawful condition like the last sentence of

the Knowles proposal that would limit the Boards power to emend the very provision enabled by

the statute Unlike Section 109 of the DGCL Section 1126 does not specifically require that

such lswful conditions not be In conflict with the certificate of Incorporation Applying general

rules of statutory construction Section 1126 Is not ambiguous on Its face and If the condition

Is otherwise IawM ft would be permitted to be Included In the proposal even If ft was

lnconslstenr with the certificate of incorporatIon Compare Section 109b wIth Section 1128
See CML LLC Box 28 A.3d.10371041 Del 2011

All of the authorities cited In the Morris Nichols Opinion and relIed upon by the Company
In Its Letter except for Akgas kin AkPindects and Clpenals Inc A.3d 1182 Del 2010

predate the enactment of Section 112 of the DGCL and are therefore are not dispoeltive to the

Issue In Ahpes Section 112 was not at Issue and therefore Is also not dlsposltlve to the issue

In addition the Morris Nichols Opinion cItes CA INC VAFSCME Employees Pension Ftan 953

A.2d 227 Del 2008 whIch responded to the Commissions certified questions concerning

stockholder proposal mandating the reimbursement of proxy solicitation expenses in support of

Its assertion that the Knowles Proposal Is not proper subject for stockholder action under

Delaware law See Morrison NIchols Opinion at In fact the Delaware Supreme Court In

CA held the exact opposite finding thai the stockholder proposal was proper subject for action

by shareholders as matter of Delaware law See CA supra at 237 More importantly In

response to the apparent conflict between CAs certificate of lnoorpcratlon and Section 141a of

the DGCL on the one hand and Section 109 of the DOCL on the other hand the Delaware

Supreme Court suggested that stockholders should seek recourse from the Delaware General

Assembly to resolve the apparent conflict between the scope ci power vested In stockholder

and the power vested in board of directors The very next year the Delaware General

A-2
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Assembly enacted Section 113 of the DGCL specifically enabling bylaw provisions mandating

the rehabursemenl of proxy solicitation expenses that were struck down by the court at the

same time as enacting Section 11213 proxy access provisions The Delaware legislature did not

further qualify the language of Section 1126 to lawful conditions that are not inconsistent with

the certificate of incorporation as they did in Section 109b Consequently the Companys
contentions In Its Letter supported by the Monis Nichols Opinion fall to address the issues

raised In Knowles response herein and Knowles respectfully submits that the Staff should not

concur In the Companys contention that the Knowles Proposal can be excluded from the API

proxy statement under Rule 14a-8

Knowles would be aoreeable to minor modification to the Knowles PrcoosaL

Finally Knowles would not object to slight modification to the last sentence In the Knowles

Proposal by adding the following phrase at the begging thereof To the fullest extent permitted

by law and to the extent not inconsistent with the
flduclazy duties owed by the Board of

Dlrectors.. This minor modification to the last sentence of the Knowles Proposal would not

translerm the Knowles Proposal Into new proposal as It only qualifies the stockholders sole

power to amend the bylaw provision to the fullest extent permitted by the recently enacted

Section 112 and give the Board of Directors the power to amend the provision only Mien

fiduciary duty requires ft

If the Staff has any questions concerning the foregoing please do not hesitate to contact

me at 918930-2513 or via e-mail at ebartelIockelord.com

Very truly yours

cc Lendy Strongin Esq via a-mali

Charles itt Knowles Jr DVM via e-mail

A-3
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Re SkholdcrPrn Stbpjflcd v.CaelI4.ICuqw-

Ladies and Ocntlcrn

This letter confirms our opinlon ii1iog stockhol4er1uopgsal the Proposal
tlinind to Advanced Photcoix Inc Delaware corporation the Csanpany1 by Charles

Knowles Jr the Proponcor for inclusion in the Companys prony aw sad foent of

prosy for its 2014 ammal meeting of stockholders For the reasons p1oind below it is our

opinion that the Proposal if hnplesncntcd would cause the Company to violate Delaware law

iithe Proposal is not proper subject for stockholder action under Delaware law and iiithe

Company lacks the power and aidhosity to implement the ProposaL

Saiaiprary

The Proposal asks the ocklzoldars of the Company to adopt binding non

pinomosy ronnt to the Companys By-Laws the By-Laws to impose proxy access

La to require tin Company to include in It proxy materials stockholder nominees for director

election in certain circuntitaric The proposed by-lawwould specify thet Tin provisions of

this subsection.. may only be ani.wled byavote of the stockholders

ThOPfOCadpvI4

Tint Seelion of the Cc.pcr.tloas By-Laws bc .mrud.d to biclude the

If this soilcile
proxies wto rcspcertose election of dhutors It

dm11 bclale In to proxy soticbsalon mnethls Qr.iIng my 6am oflecay It

dIesdbiss the Ccpcrailenimp one ormnore fodMdmls nomInated by

atockhoIdm In addition to iadbidrols by the board of

dboctoes For the pwpoes alIbis lu.1g godbboldW

dm9 mom ccc or more pemoon who lam held director or is suer at

leer one percent 1% at the
Ccopoeaticns

cd rod
cototanding ccn
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The by-law contemplated by the Proposal would contradict the Companys

certificate of incorporation the Certificate which grants the Board of Directors of the

ompany the Board the unqualified power to amend the By-Laws The Delaware General

Corporation Law the DGCL however aIy prohibits the adoption of By-Law

provisions that are inconsistent with the Certificate Because the Proposal would enact by-law

that jnsiist with the Certificate the Proposal would violate Delaware law if

implernented ii the Pmpcsa is not proper subject for stockholder action undere1aware law

and iiithe Company lacks the power and authority to implement the PrQposal

IL Analysis

As noted ahoy if the Proposal were adopted the By-Laws would contain

proxy access provision that by its terms could not be amended by the Board This new by
law would directly conflict with the Certificate In particular Article SIXTH of the Certificate

states

In fintherance and not in lisnimlion of the powers conferred by

staültej the Board of Dircctws is sspressly authorized to make

alter orrepeal theBy-Laws of Company

The Certificate does not limit in any respect the Boards power to amend the By-Lawel and

therefbrc the Certificatci ilt.s that any part of the By-Laws may be rurivId by the Board

Given this clear conflict between the Proposal and the Certificate1 the Proposal is

in violation of an ans provision of the DGCL UndCr Section 109b of the DGCL the By
Laws may only contain provisions that are consistent with the Certificate

The by-laws may contain any provision iwl bconslslent with law

or withihe
certificate of beccepcraflon relating to the b.t of

the corporation the conduct of its affairs and its rights or powers

or the rights or powers of its stockholders directors officers or

Apllying this clear statutory ni.nkt thaT Delaware courts have consistently held that by-laws

contradicting the certificate of incorporation are invalid and nullity These cases span

sevend

stock for at neycurfilortoibe thte of the itotkboldcus noinbisdon The

pnoviloas of this subsectf cc cay ouiy be amended by yore of the

Centatr Pom IV Natoenl law A.2d 923 929 Del 1990 latir In this

opadooX irssillal itep.es Capwwionv Aweaatk Sted heàs Inc 159 A.2d 288 291 DeL
1960 lnvallthdcga by-law ptovldfsg for removal of directors without canoe became It was hrconslstoid with

the certutorts ofin pocutico myAatirbcared end Pxiap Ca 253 A.2d 86 88 Del 1969

B-2
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The Delaware Suprctne Court has in fact invalidated by-law that contained

exactly the same conflict with certificate of incorporation that is prarnfr41 by the Proposal

Specifically in Centasr Partners proponent asked stockholders to adopt bylaw fixing the

size of thC board and puqxating to spccif that the by-law woulduot be subjectto amendment by

the board The cerliflOate of incorpotion of the cotporation at issue in Centaw Partners

provided that the size of the board was to be fixed lathe by-1aws and the certificate provided the

board the general authority to adopt or amend the corporate by-laws The Delaware Sopretne

Court held that the proial would be nullity if adopted because it was clearly Inconsistent

with the boards power to amend the by-la and thurebymake farther changes to board size

The Proposal contains exactly the same conflict be.me it would enact by-law provision

imnnme from board amendment in clear contradiction to Certificate provision granting the

Board the uqjmlifledpoworto amend the By-Laws.4

Because the Proposal would cauSe the Company to violate Section 109b of the

DGCL and ihe Delaware cases applying that statute the Propoeahvould violate Delawarelaw if

implemented Furthermorn because Section 109b of the DGCL prohibits the By-Laws from

containing provisiOes inconsigtent with the Certificatn the Proposal is not proper subject for

stockholder action under Delaware law.5 Finally because the proposed by-law would be

hyilitboitig by-law providing saeyear semi for dfrcctcn bccass the catificate of laccipuratioa provided

thrus-yder director tunas Afrga hic Ad- hoàscte Chamkd Int Md 1182 DeL 2010

invalidating by-law that would have required directoct tostend for reelection apprcrdmatciy tmd.-lmtf

yens after thslr election beceme the cartificate of beorposaff on contemplated that dLtcnss would saw thee-

year lenin

Although not quoted In th opinion be cedificata provision In Ceasear dat connud by-law amenthacat

po cobs board Ii very sirnUar to the Companys Cerdflato Sea Restated CertiScute of Incotpcratlon of

National Intuup lad Mid SEVf1H Jn fwthoomcc arid 000 in of the pa coOfturod by

ide the Board ofDircctors Is expsessb asitheelard to make alter orrepeel the by-laws of the CcupouslIcn

publicly filed with doe Secresey of Slate of the State otDslawecs on March 15 1983

Whether board cm eflbct wholeutme
repeal of stockholdos-adooted by-law isa question bet has act been

clearly answered by the Delaware coats In alcta the Delaware Court of Chancery cited lbs Delaware

Svprcm Cowls decision in Cerdaarsaarr uppoetinga bcszdspowerre effoct wholesale repeal of

stcdtholder-.doptcd by-law so long as the certIficate Cf Incorpcnlicn wala dos board with the power to amend

the by-laws dDrnoram hothn .Sat fWceenb Invrasamitwd 731 Aid 818 821 n.1.Del

CIn 1999 Abe lbs DGCL sapressly pechibde board
repeal

of ceetabo s$ockbpldur adopted by-lawirelatfng to

the vote for diredurelecticee nd Delawares aabsksovcr atetate which
Irnpllas

that other by-laws may be

subject to repeal by beard Caytwv Dd ff216 preiIbitlng board from amending or repealing

etoc holder-adopted by-law ipcc0lng the vote for director o1 2bX3 prohibiting board from

amaidlngaatockbolde dopsed by-law opting cut cDclawarea aruitalooter statute

In any event the Proposal Is invalid beams Its provisions would pwpoit to prevent
lbs board from amending

the preposud by-law Li myrespeer

Si CA Inc AFMalow Pertkd Mw 953 Aid fl7 Del 2008 analyàig whether

by-law ptoper ubjed for slechboldw action by inquiring among other considaradam whether the

prepostlswlthbtths seep of sharebolderacdoa tint Section 109b petals

B-3
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Advanced Photonix Inc

2925 Boardwalk

Ann Arbor MI 48104

Re Stockholder Procosal Submitted by Charles Knowles Jr

Ladies and Gemlemen

This letter concerns the stockholder proposal the Proposal submitted to

Advanced Photonix Inc Delaware corporation the Company by Charles bt Knowles Jr

In connection with the Companys 2014 annual meeting of stockholders We wrote letter dated

April 10 2014 to the Company confirming our opinion that among other things the Proposal

would violate Delaware law if implemented representative of Mr Knowles wrote letter

dated April30 2014 posing arguments on to why the Proposal should not be excluded front the

Companys proxy materials In this letter we explain why our opinions have not changed and

why the April 30s letter from Mr Knowles representative rnissates the applicable Delaware

law relating to the ProposaL

The Proposal would amend the Companys By-Laws the By-Laws to enact

proxy access Le to require the Company to include stockholder nominees for director on the

Companys proxy materials for flrture stockholder meetings The last sentence of the by-law

contemplated by the Proposal would specify that this new proxy access by-law could not be

amended by the Companys Board of Directors the Board The Proposal would violate

Delaware law if implemented because the last sentence of the proposed by-law conflicts with the

Companys Certificate of Incorporation the Certificate which confhrs upon the Board the

unqualified power to amend the By-Laws Under Section 109b of the Delaware General

Corporation Law the aDGCL. the By-Laws may not contain provision that is inconsistent

with the

The arguments in the April 30a letter appear to rely entirely on the assrnnplion

that Section 112 of the DGCL the provision pennitting proxy access by-laws somehow

Son CeetiScate at Article SIXTH In finthaince and not te liahetion of the powai canfroed by snorts the

Board of Dice slaespressbIuthcdmd to nnke after err peal the By.L sof the Ccenpaayfl

DeL 109b rflrc bylaws may contain any peovision not brcoonistcaz with law or with the certificate of

incorporation edating to the hotness of the corporation the conduct of its afbs and its rights or poners cc

the rights or powers oths stockholders directors officers or employees.
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vajdates the last sentence of the Proposal Section 112 does no such thing Rather Section 112

provides solely that Delaware corporations by-laws may grant stockholders right of proxy

access Nowhcre does Section 112 discuss who can adopt proxy access by-law or who may
amend proxy access by-law after it has been adopted To determine who may adopt or amend

proxy access by-1aw corporation must look to Section 109 of the DGCL and its certificate of

incorporation Regarding the Company the Certificate clearly empowers the Board to amend

aay provision of the By-Laws Section 109b of the DCCL in turn mandates that the By-Laws

cannot contradict the Certificate Section 109b applies to oil by-laws whether or not they

relate to proxy access Accordingly any by-law purporting to limit in any respect the Boards

amendment power is invalid

Mr Knowles representative relies on Section 1126 of the DCCL to support the

validity of the Proposal but the representative is misreading that statute Section 112 states that

Delaware corporations by-laws may require corporation to include stockholder nominees for

director on the corporations proxy materials but that the power to require the corporation to

provide this proxy access is su1ject to such procedures or conditions as may be provided in the

bylaws Section 112 then lists specific examples of procedures or conditions that are

permissible Each of those specific examples relates to procedures or conditions for affording

stockholders access to corporations proxy materials Section 1126 then lists catch-all

provision stating that the by-laws may include any other lawful condition Clearly the lawful

condition refers to the conditions under which corporation may be required to include

stockholder nominees for director on the corporations proxy materials provision specifying

who may amend the proxy access by-law is not condition relating to proxy access

The Official Comment adopted by the Delaware General Assembly and

accompanyimig Section 112 also Supports our reading of Section 1126 The Official Comment

New Section 112 clarifies that the bylaws may require that if the

corporation solicits proxies with respect to an election of directors

the corporation may be required to include in its proxy materials

one or more nominees submitted by stockholders... Section 112

also identifies non-exclusive list of conditions that the bylaws

may impose on such right of access to the corporations proxy

materials The bylawc may also prescribe any other lawftl

condition to the exercise of right of access to the corporation

proxy materials

See DeL ft 1121 pesnmitting by-laws requiring minimum ownership and duration of ownership

requirements far stockholder seeking pretty access 1122 pannltling by-laws that require stockholder

seeking proxy access to provide infcncatloe about itself and Its nominees 1123 pcnimining by-laws that

require stockholder seeking proxy access to limit the muabcr of director nominees presented by that

stockholder 1124 permittIng by-law that
prohibit proxy access to certain stockholders who have acquired

or annotesced an intern to acquire threshold amow%t Df stock 1125 permItting by-laws that xeçdre

stockholder seeking proxy access to indenmi the corporation for certain losses relating to information that tire

gocitholder includes on the cosporalions proxy materials
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Under Delaware law the Official Comment to provision of the DGCL is an official legislative

history that provides the most legitimate source of legislative lfltentt The Official Comment

confirms what the terms of Section 1126 plainly sa that Section 1126 relates only to

conditions fur providing right of proxy access and nothing more.5

We also disagree with the assertion in the April 30 letter that it would not

further the statutory purpose of Section 112 for bylaw provision adopted by the stockholders to

be subsequently altered or amended by the very board of directors that already controlled access

to the corporations proxy materials Mr Knowles representative offers no case law or

commentary to support this Ipse dixit assertion If the drafters of the DGCL wanted to provide

that stockholder-adopted proxy access by-laws are immune from board-adopted amendments

they knew how to do so Three years before the adoption of Section lIZ the Delaware General

Assembly adopted amendments to Section 216 of the DGCL which provided that stockholder-

adopted by-laW specifying the vote in director elections could not be further amended by the

board of directors The absence of similar language in Section 112 is tellin and confirms that

there was no intention of the drafters of Section 112 to somehow safeguard proxy access by-laws

from further amendment by the board of directors

It is also self-evident why the drafters of Section 112 did not prohibit board-

adopted modifications to proxy access by-laws The Proponent and his representative jump to

the conclusion that the only reason board would want to amend proxy access by-law would

be to repeal it That is not the ease board might amend proxy access by-law to
clarify

or

improve its terms In order to provide work-able proxy access regims corporation may need

to adopt intricate provisions that require modification from time-to-time either to cover

circumstance that was not anticipated when the provision was initially adopted or to enswe that

proxy access provision Is consistent with the other by-law provisions relating to advance notice

of stockholder nominations for director elections Allowing the board to amend proxy access

by-law is not only clearly permitted by the DGCL but also sensible policy judgment on the part

of the drafters of the DGCL

Home Shopping Ntwor inc Libeny Media Corponulorç 1993 WL 172371 DeL Cli May 19 1993

discussing the OmcIal Comment to SectIon 203 of the DCCL in Order to hrtcrpret that statute

Eurthumoee any condition imposed under Section 1126 must be lawild This lawfur qusJfr fimhcr

conflnns that SectIon 1126 is catch.aIl
provision that is not intended to alter the other provisions of the

DCCI such sa Section 109 of the DCCL sad Its
prohibition on by-laws that arc inconsistent with the catitlcasc

orincoqiosation by-law that Is inconsistent with the ceniflcare of Incoepontion is not aiawfur ccsrdhiws

and thareibre falls outside the
scope

of Section 1126

DeL 216 bylaw amondmeat adopted by szocldroldceswhkh specifics the votes that shall be
necessary

for the election of directoes shall not be father amended or repealed by the board of dlrcctom. The provision

In Section 216 was adopted in 2006 end Section 112 was adopted in 2009

Section 203 of the DCCL contains similar
provision apeciIng that stockboldm..dopted by.Iaw

amendment that chisels an opt out of the btstness combination provisions in Section 203 may noLbe father

amended by the board ofdirecois DeL C203b3
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For the reasons stated above nothing in the letter or the spirit
of Section 112 was

intended to alter the well-settled nile of law that by-law cannot be inconsistent with the

ccrtiflcate of incorporation Accordingly eli of the precedents cited in our April lO letter are

applicable to the Proposal and support our opinions.7

Finally we have reviewed Mr Knowles proposed modification to the last

sentence of the Proposal which would add the following italicized language

To the fullest extent permitted by lair and to the extent not

Inconsistent wish the fiduciary thales owed by the Board of

Diredors the provisions of this subsection may only be

amended by vote of the stockholders

Even with these additions the Proposal would violate Delaware law Qualifing the Proposal

with the phrase to the extent permitted by law does not somehow transform an invalid

provision into valid provision The revision is essentially asking the stockholders to adopt

by-law that providcs The Company may violate Delaware law to the fullest extent permitted

by Delaware law The Proposal is also not saved from being invalid by adding the words to

the extent not inconsistent with the fiduciary duties owed by the Board of Directors The

Certificate grants the Board the unqualified right to amend the By-Laws Under Delaware law

the Board may exercise this unqualified power to amend the By-Laws any time the directors

believe in good faith that an amendment is advisabln The Proposal would violate Delaware law

by adding an additional requirement which is not in the Certificate that requires some

additional determination with respect to the directors flduciay duties before amending the By
Laws

The discussion by the Proponents representative of the Delaware Supreme Courts decision In CA Inc

ACME Employer Panic Plo is especially punting The Delaware Supreme Court clearly stated thati

proposal Is not proper sutect fec sodcholdsr action if it conflicts with the DCCL The fact that the

reimbursement proposal
in that case was not found to be improper does act change die Supreme Courts aiterta

fec analysing the propriety of other proposals under Delaware law Becama the current Proposal is clearly at

odds with the Certificate md therefore at odds with Section 109 of the DCCL it Is not proper subject for

stockholder action

Indeed the moat flurdainental
coeporete actiore can be approved by the board so long as the board deems the

action advimbic e.g DeL if 242b board can adopt and recommend for stockholder approval

amendments to the certificate of Incorporation If the board declares the amendment advlssbIc 251b board

may adopt and recommend for stockholder approval merger aeemeat If the board adopts resolution

declaring the advisabIlity of the ageeesnent 275 board may adopt and recommend for stockholder approval

resolution to dissolved the corporation If the board deems the dimohdloo advisable
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For the foregoing reasons and the reasons set forth in our April lO letter it is

our opinion that the Proposal ifimplemented wauld cause the Company to violate Delaware

law ii the Proposal is not apropersulject forstockholder action under Delaware law and iii

the Company lacks the power and authority to implement the Proposal

Very inily yours

i-/%L3 iti4i

W6141

c-s
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April 30 2014

BY EMAIL shareholderproposals@sec.gov

U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street1 N.E

Washington D.C 20549

Re Advanced Photonlx inc.Sectlon 14a Rule 14a-8 Stockholder Proposal

Submitted by Charles Knowles Jr

Dear Sir or Madam

This letter is submitted on behalf of our client Charles Knowles Jr Knowles in

response to the no-action request submitted by Advance Photonl Inc APr or the

Company on April 10 2014 the API Letter The API Letter requests the Staffs

concurrence in APIs view that it may exclude Knowles stockholder proposal the Knowles

Proposal under four separate grounds All of these grounds are derived from the same

legal argument to wit that the last sentence of the proposal conferring the power to amend the

proposed bylaw amendment solely in the stockholders contradicts the Companys Certificate of

incorporation the Certificate and therefore would violate Delaware law if implemented ii

is not the proper subject for stockholder action and iii the Company would lack the power and

authority to implement the Proposal The Company also submitted legal opinion from Morris

Nichols Arsht Tunnell LLP the Morris Nichols Opinion that purports to support the

Companys contentions For the following reasons the Staff should not concur in in APIs

views nor give any weight to the Morris Nichols Opinion

The Companys Certificate does not rirant the Companys Board of Directors the

8oard unqualified power to amend the Companys bylaws As the foundation for all of

grounds that the Company has given that would permit the Company to exclude the Knowles

proposal the Company contends and the Morris Nichols opinion asserts that the Companys
Certificate grants the Board unqualified power to amend the ByLaws.w See Morris Nichols

Opinion page This contention and assertion is factually Incorrect Article SlXH of the

Certificate reads in full as follows

Atlanta Austin Chicago Daflas Hong Kong Houston London Los Angeles New Orleans New Yodc Saciamento San Francisco Washington DC
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In furtherance and not in limitation of the powers conferred by statute the Board of

Directors Is expressly authorized to make alter or repeal the By-Laws of the corporation

emphasis added

The common meaning of the word furtherance is the act of helping something to

become more successful or advanced See Merrlman Websters Online Dictionary

httpllwww.meniam-webster.comldlctlonarylfurtherance Consequently with respect to specific

powers conferred by statute1 the Boards power to make alter or repeal bylaws Is qualified by
and subject to the statutes purpose and in this case specifically Section 112 of the.Deiaware
General Corporate Law DGCL

The purpose of Section 12 of the DGCL is to orovide proxy access to

stockholder of Delaware coroorations Section 112 of the DGCL is specific enabling statute
enacted after the more general enabling statute found at Section 109 of the DGCL for the

purpose of providing Delaware stockholders access to proxy statements that were controlled by

corporations board of directors Consequently it would not further the statutory purpose of

Section 112 for bylaw provision adopted by the stockholders to be subsequently altered or

repealed by the very board of directors that already controlled access to the corporations proxy
statement Furthermore SectIon 1126 specifically enables stockholders proposing proxy
access amendments to bylaws to include other lawful condition like the last sentence àf

the Knowles proposal that would limit the Boards power to amend the very provision enabled by
the statute Unlike Section 109 of the DGCL Section 11 26 does not specifically require that

such lawful conditionsR not be in conflict with the certificate of Incorporation Applying general
rules of statutory construction Section 1126 is not ambiguous on Its face and If the condition

is otherwise lawful It would be permItted to be Included in the proposal even if It was
inconsistent with the certificate of incorporation Compare Section 109b with Section 1126
See CML LLC Bax 28 A.d.10371041 Del 2011

All of the authorities cited in the Morris Nichols Opinion and relied upon by the Company
in its Letter except for Airgas Inc Air Products and Chemicals Inc A.3d 1182 Del 2010
predate the enactment of Section 112 of the DGCL and are therefore are not dispositive to the

issue In Airgas Section 112 was not at issue and therefore Is also not dispositive to the issue
In addition the Morris Nichols Opinion cites CA INC AFSCME Employees Pension Plan 953

A.2d 227 Del 2008 which responded to the Commissions certified questions concerning
stockholder proposal mandating the reImbursement of proxy solicitation expenses in support of

Its assertion that the Knowles Proposal Is not proper subject for stockholder action under
Delaware law See Morrison Nichols Opinion at In fact the Delaware Supreme Court in

CA held the exact opposite finding that the stockholder proposal was proper subject for action

by shareholders as matter of Delaware law See CA supra at 237 More importantly in

response to the apparent conflict between CAs certificate of incorporation and Section 141a of
the DGCL on the one hand and Section 109 of the DGCL on the other hand the Delaware

Supreme Court suggested that stockholders should seek recourse from the Delaware General

Assembly to resolve the apparent conflict between the scope of power vested in stockholder
and the power vested in board of directors The very next year the Delaware General
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Assembly enacted Section 113 of the DGCL specifically enabling bylaw provisions mandating

the reimbursement of proxy solicitation expenses that were struck down by the court at the

same time as enacting Section 112s proxy access provisions The Delaware legislature did not

further qualify the language of Section 1126 to lawful conditions that are not inconsistent with

the certificate of incorporation as they did in Section 109b Consequently the Companys
contentions in its Letter supported by the Morris Nichols Opinion fail to address the issues

raised in Knowles response herein and Knowles respectfully submits that the Staff should not

concur in the Companys contention that the Knowles Proposal can be excluded from the API

proxy.statement under Rule 14a-

Knowles would be agreeable to minor modification to the Knowles Proposal

Finally Knowles would not object to slight mdification to the last sentence In the Knowles

Proposal by adding the following phrase at the begging thereof To the fullest extent permitted

by law and to the extent not inconsistent with the fiduciary duties owed by the Board of

Directors.. This minor modification to the last sentence of the Knowles Proposal would not

transform the Knowles Proposal Into new proposal as it only qualifies the stockholders sole

power to amend the bylaw provision to the fullest extent permitted by the recently enacted

Section 112 and give the Board of Directors the power to amend the provisiOn only when

fiduciary duty requires it

If the Staff has any questions concerning the foregoing please do not hesitate to contact

me at 916930-2513 or via e-mail at sbartel@lockelord.com

Very truly yours

hE
Bade1

cc Landy Strongin Esq via e-mail

Charles Knowles Jr DVM via e-mail



Fom Bramhall Park bramhall@dssvlaw.com

Sent Thursday April 10 2014 155 PM

To shareholderproposals

Ci Scott Bartel Locke Lord LLP sbartel@lockelord.com Charles Knowles

FISMA 0MB Memorandum M-O7-Ofl9ifl Landey Bramhall Park

Subject Rule 14a-8j No-Action Letter Request Submitted on Behalf of Advanced Photonix Inc

Attachments 14a-8 API 14a-8 No Action Letter 4-10-2014.pdf

Ladies and Gentlemen

Pursuant to Rule 14a-8j and in accordance with Section of Staff Legal Bulletin No 14D

November 2008 SLB 14D we are mailing the attached letter and its attachments to

the Staff of the Division of Corporation Finance of the Securities and Exchange Commission

at shareholderrroDosals@sec.aov to inform you that our client Advanced Photonix Inc
Delaware corporation intends to omit from its proxy statement and form of proxy for its

2014 Annual Meefing of Stockholders stockholder proposal and statements in support

thereof received from Scott Bartel Locke Lord LLP the Representative on March 13
2014 on behalf of the Representatives client Charles Knowles Jr DVM the
Proponent In accordance with Section of SIB 4D we are concurrently sent copies of

this correspondence to the Proponent and the Representative who are ccd on this email

Please confirm receipt by responding to this email at your earliest

convenience

Thank you and best regards

Park Bramhall

DORNEUSH Park Bramliall

SCHABFBR 747 Thfrd Avenue New York NY 10017

STRONGIN 212 508-9314 212 759-3300 212 753-7673

VENAGLIA.U www.dssvlaw.com bramhall@dssvlaw.com

This e-mail is from Dornbush Schaefferstrongin Venaglia LiP law firm and may contain information that Is confidential or privileged If you are not the Intended

recipient do not read copy or distribute the e-mail or any attachments instead please notify the sender and delete the e-mail and any attachments Thank you

IRS CIrcular 230 disclosure To ensure compliance with Treasury Department regulations governing tax practice we inform you that any U.S federal tax advice

cortalned In this communication including any attachment Is not intended or written to be used and cannot be used for the purpose of avoiding penalties that

may be imposed under the U.S Internal Revenue Code or ii promoting marketing or recommending to another party any transaction or matter addressed herein

This email has been scanned for email related threats and delivered safely



BY EMAIL sharcholderproposalssec.gov

U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street N.E

Washington D.C 20549

Re Advanced Photonix Inc Section 14a Rule 14a-8 Stockholder Proposal

Submitted by Charles Knowles Jr

Ladies and Gentlemen

This letter the Letter is to inform you that our client Advanced Photonix Inc Delaware

corporation API or the Company intends to omit from its proxy statement and form of proxy

collectively the 2014 Proxy Materials for its 2014 Annual Meeting of Stockholders the 2014

Annual Meeting stockholder proposal the Proposal and statements in support thereof the

Supporting Statement received from Scott Bartel Locke Lord LLP the Representative

on March 13 2014 on behalf of the Representatives client Charles Knowles Jr DVM the

Proponent copy of the Proposal the Supporting Statement and related correspondence from

the Proponent is attached hereto as Exhibit

Pursuant to Rule 14a-8j and in accordance with Section of Staff Legal Bulletin No 14D

November 2008 SLB 14D we are mailing this letter and its attachments to the Staff of the

Division of Corporation Finance the Staff of the Securities and Exchange Commission the

Commission at sharcholderproposals@sec.gov no later than eighty 80 calendar days before the

date the Company expects to file its definitive 2014 Proxy Materials with the Commission and have

concurrently sent copies of this correspondence to the Proponent and the Representative

Rule 14a-8k and Section of SLB 14D provide that stockholder proponents are required to

send companies copy of any correspondence that the stockholder proponents elect to submit to the

Commission or the Staff Accordingly we are taking this opportunity to inform the Proponent that if

the Proponent elects to submit additional correspondence to the Commission or the Staff with respect

to the Proposal copy of that correspondence should be furnished concurrently to the undersigned

on behalf of the Companypursuant to Rule 14a-8k and SLB 14D

The Proposal

The Proposal is set forth below

Stockholder Proposal

That Section of the Corporations By-Laws be amended to include the following

subsection

If this Corporation solicits proxies with
respect to an election of directors it

shall include in its proxy solicitation materials including any form of proxy it

distributes at the Corporations expense one or more individuals nominated

by nominating stockholder in addition to individuals nominated by the

board of directors For the purpose of this subsection nominating
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stockholder shall mean one or more persons who have held directly or in

street name at least one percent 1% of the Corporations issued and

outstanding common stock for at least one year prior to the date of the

stockholders nomination The provisions of this subsection may only be

amended by vote of the stockholders

II Bases for Exclusion

We hereby respectfully request that the Staff concur in APIs view that it may exclude the

Proposal from the 2014 Proxy Materials pursuant to

Rule 14a-8i1 because the Proposal is not proper subject matter for action by

the Companys stockholders under Delaware law Please see Section IV
Rule 14a-8i2 because implementation of the Proposal would violate Delaware

law Please see Section III
Rule 14a-8i6 because API lacks the power or authority to implement the

Proposal Please see Section and

Rule 14a-8e2 in the event the Proponent attempts to revise the defect in its

Proposal in response to this Letter to eliminate the conflict with APIs certificate

of incorporation as amended the Certificate which as described in
greater

detail below serves as the basis for the Companys request to exclude the

Proposal pursuant to Rules 14a-8i1 14a-8i2 and 14a-8i6 Please see

Section Vi

III The Proposal May Be Excluded Pursuant to Rule 14a-8i2 Because Implementation of

the Proposal Would Violate State Law

Rule 14a-8i2 provides that company may omit proposal and any supporting statement

from its proxy materials if implementation of the proposal would
require the company to violate any

state federal or foreign law to which it is subject The Company believes that it may exclude the

Proposal from the 2014 Proxy Materials because the Proposal includes provision that directly

conflicts with the Companys Certificate copy of which is attached hereto as Exhibit and

therefore implementation of the Proposal would violate Section 109b of the General Corporation

Law of the State of Delaware the DGCL The arguments set out in this Letter rely on the opinion

of the Companys Delaware counsel Morris Nichols Arsht Tunnell LLP attached hereto as

Exhibit the Delaware Opinion

The Staff has previously confirmed that proposals that would require company to violate

State law are properly excludable under Rule 14a-8i2 In particular the Staff pursuant to Rule

14a-8i2 has permitted exclusion of stockholder proposals regarding amendments to governing

documents that if implemented would cause the company to violate state law on numerous
occasions See e.g Vail Resort.c Inc Sep 16 2011 concurring with exclusion of stockholder proposal

to amend the by-laws to make distributions to stockholders higher priority than debt repayment or

asset acquisition under Rule 14a-8i2 because the proposal would cause the company to violate

state law Ball Corp Jan 25 2010 concurring with the exclusion of stockholder proposal

206496
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requesting that the company take the necessary steps to declassify its board of directors where such

declassification would violate state law Citigroup Inc Feb 18 2009 concurring with exclusion of

stockholder proposal to amend the by-laws to establish board committee on U.S economic security

under Rule 14a-8i2 because the proposal would cause the company to violate state lawInc

Feb 19 2008 concurring with the exclusion under Rule 14a-8i2 and Rule 14a-8i6 of proposals

requesting that the company take the necessary steps to amend the companys governing documents

to permit stockholders to act by written consent and that the board adopt cumulative voting because

the proposals would cause the company to violate state law The
Boeing Co Feb 19 2008 similar

proposal seeking unilateral board action eliminating restrictions on stockholder actions by written

consent violates Delaware law Monsanto Co Nov 2008 recon denied Dec 18 2008 concurring

with exclusion of stockholder proposal to amend the by-laws to require directors to take an oath of

allegiance to the U.S Constitution under Rule 14a-8i2 because the proposal would cause the

company to violate state law Genera/Motors Corp Apr 19 2007 proposed by-law amendment

requiring each company director to oversee evaluate and advise certain functional company groups
violates Section 141a of the DGCL which provides that all directors have the same oversight duties

unless otherwise provided in the companys certificate of incorporation and Hewlett-Packard Co Jan
2005 concurring with exclusion of stockholder proposal recommending that the company

amend its by-laws so that no officer may receive annual compensation in excess of certain limits

without approval by vote of the majority of the stockholders under Rule 4a-8i because the

proposal would cause the company to violate state law

As noted above implementation of the Proposal would violate Section 109b of the DGCL
Section 109b of the DGCL requires that by-law provisions not be inconsistent with law or the

certificate of incorporation Del 109b.1 As set forth in the Delaware Opinion Delaware

courts have repeatedly held that by-law provision that is inconsistent with corporations charter

violates Delaware law and is nullity Centaur Partners IV National Intergroup Inc 582 A.2d 923 929

Del 1990 discussed later in this Letter EssentialEnterprises Corporation Automatic Steel Pro ducts Inc
159 A.2d 288 291 Del Ch 1960 invalidating by-law providing for removal of directors without

cause because it was inconsistent with the certificate of incorporation Prickett American Steel and

Pump Corp 253 A.2d 86 88 Del Ch 1969 invalidating by-law providing one-year terms for

directors because the certificate of incorporation provided three-year director terms Airgas Inc Air
Products and Chemicals Inc A.3d 1182 Del 2010 invalidating by-law that would have required

directors to stand for re-election approximately two-and-a-half
years

after their election because the

certificate of incorporation contemplated that directors would serve three-year terms In particular

Delaware courts have held that by-law that is not subject to amendment alteration or repeal by the

board of directors where the certificate of incorporation gives the board authority to amend the

by-laws would be invalid under Delaware law Centaur Partners IV National
Intergroup Inc 582 A.2d

923 929 Del 1990 The last sentence of the Proposal would give only stockholders the power to

amend the by-law proposed in the Proposal once it has been adopted The Sixth Article of the

Companys Certificate however gives the Board of Directors of the Company the Board the

unqualified power to amend the by-laws of the Company the By-Laws and therefore mandates

DGCL 109b states The bjlawsmqy contain ayprovision not inconsistent with law or with thecertJ1cateofincotporation relating

to the business of the coeporation the conduct of its
affairs

and its
rzghts orpowerc or the nghts orpowers of its stockholders directors officers or

emplojees

206496
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that any part
of the By-Laws may be amended by the Board.2 Therefore the Proposal is clearly in

conflict with the Companys Certificate and is invalid under Delaware law Moreover the Staff has

previously confronted this issue and in that case the Staff permitted CVS Caremark Corporation

CVS to exclude stockholder proposal to amend its by-laws on the grounds that the provisions of

the proposal that prohibited alterations or appeals of the proposed by-law without approval of the

stockholders would conflict with CVS certificate of incorporation.3 See CVS Caremark
Corporation

Mar 2010

IV The Proposal May Be Excluded Pursuant to Rule 14a-8i1 Because the Proposal Is Not

Proper Subject for Action by the Company Stockholders Under Delaware Law

Rule 14a-8i1 permits an issuer to exclude proposal if it is not proper subject for action

by stockholders under the laws of the jurisdiction of the companys organization and the Staff has

recognized that proposals that if implemented would cause the company to breach state law may be

omitted from companys proxy statement in reliance on Rule 14a-8i1 See e.g Pennryil

Corporation Mar 22 1993 concurring with exclusion under Rule 4a-8c predecessor of Rule

14a-8i1 of proposal containing provision prohibiting alterations of the implementing by-law

without stockholder approval.5 As described both above in Section III and in the Delaware Opinion

in
greater detail the Proposal is not proper subject for stockholder action under Delaware law

because its terms fall outside of the
types

of by-law provisions permitted by Section 109b of the

DGCL

The Proposal May Be Excluded Pursuant to Rule 14a-8i6 Because the Company Lacks

the Power or Authority to Implement the Proposal

Pursuant to Rule 14a-8i6 company may exclude proposal if the company would lack

the power or authority to implement the proposal The Staff has recognized that proposals that if

implemented would cause the company to breach state law may be omitted from companys proxy
statement in reliance on Rule 4a-8i See

Citzgroup Inc Feb 18 2009 concurring with exclusion

under Rule 4a-8i and Rule 4a-8i of proposal urging the adoption of policy that would

breach the companys current compensation agreements by requiring senior executives to retain shares

acquired as compensation for two years following the termination of their employment unless the

proposal were revised to state that it would apply only to compensation awards made in the future

NI/R Inc Feb 17 2009 same Bank ofAmerica Corp Feb 26 2008 concurring with exclusion

under Rule 14a-8i2 and Rule 14a-8i6 of proposal urging the board to disclose certain

information regarding the companys relationships with compensation consultants including

information
subject to binding confidentiality agreements ATT Corp Feb 19 2008 concurring

The text of Article Sixth of the Certificate is as follows Infurtherance and not in limitation of the powers conferred Is3 statute the

Board of Directorr is epress5 authoiied to make alter or repeal the By-Laws of the coiporation

The last sentence of the second paragraph of the proponents adopting resolution contained the following language

Notwithstanding any other provision in these by-laws this Section may only be altered amended or repealed by the

stockholders entitled to vote thereon at any annual or special meeting thereof

hnp/ /www.scc.gov/divisions/corptin/cf-noaction/l 4a-8/201 O/seiumasterO3O9lO-14a8.pdf

The relevant provision stated This bylaw shall not be altered or repealed without approval of the stockholders

206496
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with the exclusion under Rule 14a-8i2 and Rule 14a-8i6 of proposals requesting that the

company amend the companys governing documents to permit stockholders to act by written

consent and that the board adopt cumulative voting because the proposals would cause the company
to violate state law The Boeing Co Feb 192008 concurring with the exclusion under Rule 14a-8i2
and Rule 14a-8i6 of proposal requesting that the company amend the companys governing

documents to permit stockholders to act by written consent because the proposal would cause the

company to violate state law Noble Corp Jan 19 2007 concurring with the exclusion under Rule

14a-8i2 and Rule 14a-8i6 of proposal recommending that the board revise the articles of

association to declassify the board and provide for annual elections SBC Communications Inc Jan 11

2004 concurring in the omission under Rule 14a-8i2 and Rule 14a-8i6 of proposal requiring

the company to reduce the number of board seats from twenty one to fourteen unless revised as

recommendation or request that the board of directors take the
steps necessary to implement the

proposal Corp Feb 23 2004 concurring with the exclusion under Rule 14a-8i2 and Rule

4a-8i of proposal requesting that the company amend the companys certificate of

incorporation to permit stockholders to act by written consent and call
special meetings because the

proposal would cause the company to violate state law and Sears Roebuck Co Feb 17 1989

concurring in the omission under the predecessor Rule 4a-8c and 4a-8c Rules

14a-8i2 and 14a-8i6 of proposal requiring the company to declassify the board unless revised

to urge that the board of directors take the steps necessary to effect the proposal see also Section of

SLB 14D

As discussed above in Section III and in the Delaware Opinion implementation of the

Proposal would cause API to violate Delaware law because implementation of the Proposal would

violate Section 109b of the DGCL Thus for
substantially the same reasons that the Proposal may

be excluded under Rule 4a-8i as violating Delaware law it is also excludable under Rule

14a-8i6 as beyond APIs power to implement

VI Revising the Proposal to Remove the Conflict with APIs Certificate of Incorporation

Would Result in New Proposal and the Proposal Therefore May Be Excluded Pursuant to

Rule 14a-8e2 Since the New Proposal Would be Received After the Deadline for

Submitting Rule 14a-8 Proposals

Revisions are Oniy Permitted in Limited Circumstances

While we acknowledge that the Proponent could remedy the defect in the Proposal by deleting

the provision requiring the stockholders to approve all amendments to the proposed by-law Section

of Staff Legal Bulletin No.14 July 13 2001 SLB 14 states that 7there Ic
nopro

vision in rule 14a-8

that allows shareholder to revise his or herproposal and supporting statement and Section D.1 of Staff Legal

Bulletin No 14F October 18 2011 SLB 14F modifies this position only with respect to changes

to proposal that are submitted prior to the applicable Rule 4a-8 deadline That said we are aware

that the Staff in its discretion permits proponents on some occasions to revise proposal when the

revisions are minor in nature and do not alter the substance
of

the proposal The deletion of the provision

requiring the stockholders to approve all amendments to the proposed by-law is so material however
that it would result in new proposal the Revised Proposal and go far beyond the nature of the

changes that the Staff indicated that it would permit in Section E.5 of SLB 14 In
particular Section

206496
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E.5 of SLB 14 states

When do our responses afford shareholders an opportunity to revise theirproposals and supporting statements

We mqy under limited circumstances permit shareholders to revise theirproposals and
supporting statements

The following table pro vides examples of the rule 14a-8 bases under which we ypical/y allow revisions as well

as the types ofpermissibk changes

Basis Type ofrevzion that we maypermit

Rule 14a-81 When aproposal would be binding on the companji approved 4y shareholders we permit the

shareholder to revise the proposal to recommendation or
request

that the board of directors take the

action specified in the proposaL

Rule 14a-8i2 If implementing theproposal would
require

the
compaty to breach

existing contractualobhgations we

maj permit the shareholder to revise the proposal so that it
applies on/y to the compansfuture

contractual obligations

Rule 14a-8i3 If the proposal contains
specific statements that

mqy be material/yfalse or misleading or irrelevant to

the
subfrct

matter of the proposa/ we mqy permit the shareholder to revise or delete these statements

Also the proposal or supporting statement contains vague terms we ma in rare circumstances

permit the shareholder to
clarifi

these terms

14a-8i6 Same as rule 14a-8Ł2 above

Rule 14a-8 If it is unclear whethertheproposalfocuses on senior executive compensation or director compensation

as opposed to general emplqyee compensation 2m mqy permit the shareholder to make this
clarifi

cation

Rule 14a-8i8 If implementing theproposal would disqualfr directors previous/y electedfrom completing theirterms

on the board ordisqualfr nomineesfor directors at the upcoming shareholdermeetin mqy permit

the shareholder to revise the proposal so that it will not affict the unexpired terms of directors elected

to the board at orprior to the upcoming shareholder meeting

Rule 14a-8z9 Same as rule 14a-8i8 above

The guidance in Section E.5 of SLB 14 indicates that in connection with objections raised

pursuant to Rule 4a-8i the Staff would permit the proponent to convert binding proposal to

precatory proposal Similarly with respect to objections raised in connection with Rules 14a-8i2
and i6 the guidance indicates that the Staff would permit the proponent to revise the proposal to

apply only prospectively in order to prevent the company from breaching existing contractual

obligations In this circumstance however we believe that the Staff should be
highly circumspect in

exercising such discretion in the context of binding by-law provision since every change to binding

by-law is inherently substantive in nature and as indicated by the preceding is the kind of change that

is materially different from the types of revisions contemplated by Section E.5 of SLB 14

Moreover the Staff has previously confronted this issue in the CVS 2010 No Action Letters

and in that case the Staff held that proposed revisions to by-law provision similar to the by-law

provision in question here would alter the substance of the proposal and therefore were not minor in

nature See CT/S Caremark Corporation Mar 17 2010 In particular and as noted above in Section III

hrtp//ww.sec.gov/divisions/corpfin/cf-noiction/14a-8/2OiO/seiurnasterrecon3171o-i4ap.pdf
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the Staff permitted CVS to exclude stockholder proposal to amend its by-laws pursuant to Rule

14a-8i2 on the grounds that the provisions of the proposal that prohibited alterations or appeals of

the proposed by-law without approval of the stockholders would conflict with CVS certificate of

incorporation See CVS Caremark Corporation Mar 201 CVS In response to the Staffs

decision in CVS the proponent submitted
request on March 15 2010 that the Staff reconsider its

position on the grounds that among other things the proponent would delete the provision of its

proposal that conflicted with CVSs certificate of incorporation In its letter dated March 17 2010
the Staff declined to reconsider its decision in CVS and stated

You have
offi

red to revise the proposal to avoid the conflict with CVS CertfIcate of Incorporation by

dehting the last sentence of the second paragraph of the resolution8 and the reference to an amendment

to Article 17111 of CVS By-Laws You have also offered to revise the proposal to cure the conflict

with CVS By-Laws by adding language to the proposal to make it clear that shareholders are also

voting to delete the parenthetical in Article II Section 14 of the By-Laws In our view these

revisions would alter the substance of the proposal and are not therefore

minor in nature

In the Event That the Proponent Submits the Revised Proposal it Would be Excludable Pursuant to Rule

14a-8e2 Since the New Proposal Would be Received After the Deadline for Submitting Rule 14a-8 Proposals

Under Rule 14a-8e2 stockholder proposal submitted for regularly scheduled annual

meeting must be received at the companys principal executive offices not less than 120 calendar days

before the date that the companys proxy statement was released to stockholders in connection with

the previous years annual meeting The Company released its 2013 Proxy Materials on July 12 2013
The deadline for submitting stockholder proposals for inclusion in the 2014 Proxy Materials

calculated in accordance with Rule 14a-8e2 was March 14 2014 The Company held its 2013

Annual Meeting on August 232013 and it intends to hold its 2014 Annual Meeting of Stockholders on

August 22 2014 which is within 30 days of the
anniversary date of the 2013 Annual Meeting

In accordance with Rule 14a-5e the Company disclosed the March 14 2014 deadline in its

2013 Proxy Materials The Company stated the following at page of its 2013 Proxy Materials under

the heading May propose actions for consideration at next years Annual Meeting of

Stockholders or nominate individuals to serve as directors

Yes The following requirements apply to stockholder proposals including director

nominations for the 2014 Annual Meeting of Stockholders

Requirements for Stockholder Proposals to be Considered for Inclusion in Proxy
Materials

http/ /www.scc.gov/divisions /corpfiu/cf-noaction/14a-8/201 0/sciumastci030910-i 4a8.pdf
The language of the last sentence of the second paragraph of the proponents adopting resolution was as follows

Notwithstanding aty otherprovision in these bji-laws this Section mqy onfy
be altered amended or repealed lij the stockholders entitled to vote

thereon at anj annual or
special meeting thereof

The 2013 Proxy Materials are accessible at

bt //\ .sec.gov/rchives7edgar/d2ta/869986/0001 15752313003321 /a50669468.hrn-i

206496
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Stockholders interested in submitting aproposalfor inclusion in the
proxji

materials distributed
4iy usfor the

2014 AnnualMeeting of Stockholders mqy do so bji following the procedures prescribed in Rule 14a-8 of

the Securities Exchange Act of 1934 as amended the Exchange Act To be
eligible for inclusion

stockholderproposals must be received by us no later than March 14 2014 and must comp/y with the

Companjs Bj-Laws and regulations of
the SEC under Rule 14a-8

of
the Exchange Act regarding the

indusion ofstockholderproposals in companji-.çbonsoredproxy materials If we hold our 2014 Annual

Meeting of Stockholders more than 30 dqys before or afterAugust 23 2014 the one-JIearanniversay
date

of the 2013 Annual Meeting we will disclose the new deadline by which sto ckholders proposals must be

received underltem of Part II ofourearliestpossibleQuarter/y Rrport on Form 10-Q or impracticable

bji an means reasonaby determined to inform stockholders Proposals should be addressed to our princpal

executive offices Advanced Photonix Inc Attention Corporate Secretary 2925 Boardwalk Ann

Arbor Michigan 48104

As clarified by the Staff in Section D.2 of SLB 14F If stockholder submits revisions to aproposal

after
the deadline

for receiving proposals under Rule 14a-8e the
companji

is not required to accept
the revisions SLB

4F states that in this situation the company must treat the revisedproposal as second proposal and submit

notice stating its intention to exclude the revzsedproposal as required by Rule 14a-81 and maji cite Rule 14a-8e

as the reason for excluding the revised proposal This letter constitutes such notice More to the point in

the event the Proponent submits the Revised Proposal it would constitute second proposal that was

not submitted prior to the publicly disclosed March 14 2014 deadline for the reasons discussed above

in Section VI.1 and the Company would not accept the revisions set forth in the Revised Proposal

Accordingly the Company hereby notifies both the Staff and the Proponent of its intent to exclude

the Revised Proposal pursuant to Rule 14a-8e2 in the event the Proponent decides to submit it

The Staff has previously concurred with the exclusion of proposal pursuant to Rule

14a-8e2 on the basis that it was received at the companys principal
executive offices after the

deadline for submitting stockholder proposals See e.g PPG Industries Inc Jan 2014 PGE
Corporation Mar 52013 General Electric Co Jan 30 2013 Costco Wholesale Corp Nov 20

2012 General Electric Co Jan 11 2012 Johnson Johnson Jan 13 2010 and General

Electric Co.Mar 19 2009.16

In the event the Proponent decides to submit the Revised Proposal the Company will not

provide the Proponent with the 14-day notice of deficiency described in Rule 4a-8f in connection

with the Revised Proposal because such notice is not required if the proposals defect cannot be cured

As stated in Rule 14a-8fl and clarified in SLB 14 and SLB 14F Rule 14a-8fl does not require

company to provide notice of deficiency where as here proponent fails to submit proposal by the

submission deadline set forth under Rule 14a-8fl Therefore the Company is not required to send

notice to the Proponent under Rule 14a-8fl in order for the Revised Proposal to be excluded under

10
http/ /www.sec.gov/divisions/corpfin/cf-noaction/14a-S/2014/jamespenzakOlo7l4-14a8.pdf

11

http/ /www.sec.gov/divisions/corpfin/cf-noaction/14a-8/2013/peterkaiserO3O5l 3new-14a8.pdf

12
http /www.sec.gov/divisions/corpfin/cf-noaction/14a-8/2013 /martinharangozoOl3Ol3-14a8.pdf

13

http//wwwsec.gov/divisions/corpfin/cf-noaction/ 14a-8/201 2/myravoung 12012-14a8.pdf
14

http/ /ww.sec.gov/divisions/corpfin/cf-noaction/14a-8/2O1 2/mvronkreileinOl 11 12-14a8.pdf
15

http /www.sec.gov/divisions /corpfin/cf-noactton/14a-8/20 1O/richardktrkinOl 13 1O1 4a8.pdf
16 hnp/ /www.secgov/divisions /corptin/cf-noacuoii/ 14a-8/2009 /edwardedithrudvO319O9-148.pdf
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Rule 14a-8e2

Consistent with the foregoing we believe that it is appropriate to exclude the Revised Proposal

from the 2014 Proxy Materials as untimely under Rule 4a-8e in the event the Proponent decides to

submit it in response to the Letter

VII Conclusion

For the foregoing reasons API respectfully requests the concurrence of the Staff that the

Proposal may be excluded from the 2014 Proxy Materials pursuant to Rule 14a-8i1 Rule

14a-8i2 Rule 14a-8i6 and in the event the Proponent attempts to revise the defect in its

Proposal in response to this Letter to eliminate the conflict with APIs Certificate Rule 4a-8e2

If we can be of any further assistance or if the Staff should have any questions please do not

hesitstc to contact me at 212 759-3300 or via email at strongindssvlaw.com

Sinc ely

cc Charles KnowlesJr DVM via e-mail and Federal Express

Scott Bartel Esq via e-mail

Richard Kurtz via e-mail

206.496
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To Landey Strcngin Rage of 201 S-OS-IS 75435 OT Locke Lord LLR Fronn Rutchinnon Iee

-F

flfI rn
_JJt_

Atktnta Austin Chicago Dallas
LIP

Hong Kong Houston Lonlon Los Angates

II IiI
New Orleans New York Sacramento

San Francisco Washington DC

Attorneys Counselors

Fax Cover Sheet

2014-03-13 174430 CDT

To Orgritzettan Fax Number Phone Number

LandeyStrongin Dornbush Schaeffer 12127537673

Subject Advanced Photonix

Message
Attached please find copy of our letter of todays date

Sincerely

Dee Hutchinson

Assistant to Scott Bartel

Dee Hutchinson

Assistant to Scott Bartel Eric Stiff

John McKinsey Deborah Seo and Dean Modir

Locke Lord LLP

500 Capitol Mall Suite 1800

Sacramento CA 95814-4714

91 6-930-2518 Direct

916-930-2501 Fax

dhutchinsonlockelord.comcmailtoedhutchinsonlockelord.com

www lockelord .com http//www.lockelord.com/

Atlanta Austin Chicago Dallas Hong Kong Houston London Los Angeles New Orleans New York

Sacramento San Francisco Washington DC

This message is intended for the use of the individual or entity to which it is addressed and may contain Information that is privileged

confidential and exempt from disclosure under applicable law If the reader of this message is not the intended recipient or the employee or

agent responsible for delivering the message to the intended recipient you are hereby notified that any dissemination distribution or copying

of this communication is strictly prohibited If you have received this communication in error please notify us immediately by telephone and

retum the original message to us at the above address via the U.S Postal Service Thank you



To tendey Strongin Rage of 201 4..OS.1 744SS CCI Locke Lord LLR rom llutchlflsofl 0cc

This message is Intended for the use of the Individual or entity to which It is addressed and may contain information that is privileged

confidential and exempt from disclosure under applicable law If the reader of this message Is not the intended recipient or the employee or

agent responsible for delivering the message to the intended recipient you are hereby notified that any dissemination distribution or copying

of this communication is strictly prohibited If you have received this communication in error please notify us immediately by telephone and
return the

original message to us at the above address via the U.S Postal Service Thank you



To Lndy 3trorI Fge of O1 .l-O3-13 144 CCI LoO Lord LLI Frorr -1tohr.or ID
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Tekph.one

.O3O2O1

J3
cci

AtLornsy Couiior tDiret Tkphorit 16-3O-71
It Fnx 1i-2QMJ3

March W14.

VIA FACSIMILE AND E-MAIL

LandeyStro.ngin Esq
Dornbush Schaeffer Strongin V.en.aglia LLP

747 Third Avenue

NewYork NY 10017

Re Rule 4a8 Shareholder Proposal Submitted to.Advanced Photônix Inc

theCornpany b.y .Chartes.M Knowles J.r

Dear SirtMadam

We represent charles Knowles Jr stockholder of Mvanced Photonix Inc the

Company On behalf of our client please find attached our client stockholder proposal letter

tendered pursuaritto S.EC Rule i4a-8 The original has.been sent direcUy tothe Company

Aset forth In the letter our client is .submtng the samestockholder proposal to amend

the Companys By-Laws that did last year.

We would appreciateknowing at your earties.tconvehience whether the Company will

inJude.ur clients tockhodr propos in its proxy statement for the upcoming Annual Neetinpf

Stockholders or oppose Jib inclusion in frDnt of the Securities and Exchange Commission under

SEC Rule 14a-8

Of course should you have any ..questio.ns.or concernsr.eating to thi.s matter please do not

hesi.tata.to.contactm
..

V7y
truly yours

cot .B.artei

SEB.xlh

Enclosure

Atanta Austin Chicago Detlas Hong Kong Houston London Loa Angelea New Oteans New Voik SaCramento San franico Washington DC

SAC 791 292v.1
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GIuuks .Kioaes Ji .DVM

124 uitnea.dow Lane

C1aprnatwiIl YV 2550.8

Msrth 112O.1

idvanced Photo.nix1 Inc.

Attnt ion Corporate SecrQtary

2925 Boardwalk

AnnArhor Miohigari 4l.lO4

RE Stockholder iuposal Amendment ofBy-.Lawa

earSiror Madam

Pursuant to Securitie Exchange Act .Rut 1411-84 hereby submit for Inclusion in the

proxy statement the following proposal tbr business to 1e brought before the tipewn1n annual

nieetln of the ckholdera.ofilyanced jac .rhcCoiporation

ockhodePronosa1

That Suction ut thc Corporations 1y-Lnws be wndqcI to inohido the ioflowjn

su1ection.4

If this C.Qrpoxadon soIiit proxies with respec.t an leetlon direclqrs it hal1

jne1do in its proxy solIcitatIon materia1 including aIy fonn of pr.oy It

di stributcs at the Cqrportionsexpcnso one orjnoro nciI.vidun1s omiinited byn

noinrnatrng stokhoider in ad4tion to mdividunls noinmated by the board of

directors For the purpose of this subsection nominating sto6kholder huJ
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mcan one or inure personswho have held directly or in treet pame east one

perccnt 1% of the Cor.orMions isucd and ots.Lridiflg ornmon stock IQr at

least one year .prlorto the.date of the toekholdor nornnation The provisions of

tltlssubaectior 4.nAy only be amended.by vote of the stocidiolders

SuDDtatilt
The aboveproposed amend.mentwill give stockholders the ability to nominate .directrs

to the CorporationsboardQf directors the Board and to have those nominees inohtded in the

cQrporatton3 proxy materi1s at the Corporations expense if adopte this amendment wilt

make 4in tom more accountable to tockhó1dersid improve eorpcitatc governance

Currently ..caiididatos for election to the Board are selected by the. Nominating and

Governance Committee of thc Board of Directors the Coirunitteo ibe Couinuttec will

consider candidates recommended by stockholders but uch candidates wilt not beconte

nominees for election to the oard wiloss approved by the Committee Such notnlnatmg

process tends to.produce norni s.favoredby..accmpanysrnenagernent and protect
incumbent

dIreclors

By giving stookholders the right to dircetly nominato..cwididatea for.clection to the Board

stoolcholcler Interests will.becomeparam.ount To maintan.thcir pQsitions aU diretors will need

to be responsive to stckhoIdet concerns and dernoastrate their cominitment to maxmuzmg
etoitoldervalue Tli.s focus on prctecting tookho.tc1er interests will produce.a more effectively

governed corioration

Moreover1 the above-proposed amendncnt.will hiun QIIIZa the Coiporatione.bylawawlth

recently cnaoted Deiawaz ajatute Tn 2009 the State Dwe fft .t prote Ct

stockholder it ta adopted $ectlon 112 of the Ielaware .GenerJ Corporation Law tftf

Access to proxy sollcitauon.materials .upon.wh h.theabove.proposed.ainendrnent.i based

Fr ad dlftna infomrntion regarding teckholder nominating rights f4 my feflcy

stockholders to review the work Harvard Universitys Professor Luolan Mye Bebebuic

specifically his papers

Shqre holder Acce.ra ta the Ilallot available üt

htpf/wwJawhavardcdu1progrsm s/omnpeter/papersf428 jcbchuk.php and

TheBurincr.r .Roundtable .t UntcnableCas.A gains 8/ia eholderAccess available at

bttpi/awJarddtilprograms/olineent/papcrsf5l6_13ebehuk.php

y$ijflcitj9n of OwnejiJ .o Common

Enclosed please find stÆteinont from TO Amoritrade verifying that tis of March ..j2Ol
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have otIiiuous1y hkl at leust .$OOO in rnrket vathe of The Corporations common stock

intend to hold at tcnst$.2OOO hi .infkL vaIuo of the Corpratiozs common stock through ih

date of thcupcmizig nnnual rnccting

rnccre1y

Charles Kiiowks

cc Scott BarteL sq
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rneritrade

Marc.h.1 201.4

Charles Moroan KnO1ss Jr

FISMA 0MB Memorandum MO716

ReVovr ID Ameritrede acc KB Memorandum MO716

Dr Charles lnowles

Thank you for ellowln9 melo tyou today you requ ted tliiuj onfirrna.he ioJtowln

or the.Urn.perlod orMarth 13 2013- Merth 12 20.14 14OW eh.ar Advonoed PhotofljinQ

APIwarecofltnuoUslY tioldTh your ID Memorandum MO716

An addlilonHi 1000 eJiaro of Myncod Photonbclnc CL AAPJ were hd In your IRA ccoun.t

FISMA1 .Momon1urri i13 Theso thare3wer held contLæuo.usIy enot held ontinuously

In thL nccoun.3S theywere transferred yur Roth

convorion on 03118/2013

Jfwe can be.f any furttwr alstunce pIeaaG let usknow Jus.Iog ln.k your account and 19 to the

MMMUA .Centertp write us You can also call ntSeivk .t 800.66W3.900..WereavaUabIO 24 .hcur

c1ay eeys awash.

Sincerely

Anclrew Haag
R9aourca $pectaHSt

TO Amerilrad

TN lnfpmelhrni Iumthvd ci pIe 9.flr nFoeUofl eartti md ID Irl1de 1SCU hot bGebla of erbydemeoee RiI.ZngouI..an

eQcuacyiI the WmA.BaJithi orofmeIIn nry alhr tcGm ycJv TO An.tUn.demanUU omnt ypumflou rty .rit.ofl The

AmNtde .Cfl cGcL

tmi1m valntlfl4y oimfl6 y$e1 .VmlIbftily may delay accojrd aOb$tfld 6do$4ill9fl

TD M.Iittidi nr.PlNMMPFA flti.WlUibQffl TD.Afkt6dS tieadmeik oml1ywiledby TO

Mie.Mjao lPtt1pany k.ar.d The toiorno.OomlQe 8ik 201310 Amriada fF Coatw flO Alt sIho e.mrV.d Ueod %1th pcfmIUon

IDA 63eDto13

t3buUi 108 Ave

Oniah NE 68184
www.tdiuttnitiItJ.Ci
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Ameritiade

March 13 2014

Ohsrls Morgan .tnowla Jr

FISMA 0MB Memorandum MO716

ReYour TO Am trade iFISMAbM Memoandum MO716

Dear Charles Knowles

Thank you
bc OUOWIUg me you tday4 you requested thIs lottur firm h6.fOI1Wfl

Forthe.Urne period of March 13 2013 M.arh 12 Z0i4 94333 shasof Advanced Pholonlx Ino CI

API.wece LInuQ.uJyheIdin yourTD Amatrfidea tE1 Memorandum MO716

An addltk 1VO 000 sharasof.Advanced Photonlx Inc CL.A APIwerohetd.Jnyour$EP IRA ocount

FISMAQI MemorridumMQ7 IL 13 These shares were held ontinuously biil wro not held ontlnuOucly

ifl1haaac4urn as they were translerrodtO yO.UtIO1h tRA.aFISMA QMBMemoranur 01-

cpnvorsion.ofl 0311 B/2013.

If we can be of any further aoi enoe.please let us know Just ig In to Your accouni end go.to the

Massage Center tcwrlte us.Yu can slso.ll Cllon.t eMces at800-68.94900 W8a va1labJe.24 hours

dey seven day.a .a week

Slncerely

Andr.OW.P Hee
ource Spocia 1st

TP Arnerilrade ....
.. ..

.. .. ..

1flIhlfflOfltUrfl.da.pI4 QMVI kt flrVnd.10.AMEld4Itfl iio.boJaIq gnydamllgI aiJkout fy
OO4W4OyIfl th Aifl.BUuthI IntQfmc Vcfl fnfVlfl f.$Oa.yOV tthy aoI6mnt.U 4hoI14 iCy.flyo $110

maflhradoinoflU1y.bfL$V.O1M your An$111oou

M.sKIvoIiWIy Iy.i1 ifl.iI IrltE$$1PI MId $IId .weu$Jon

IDA rftadŒ $0. fl6DC FNFWWQ/NFA frwWWIft1p twnF hW8.ofo 1O-NneflVi4 aerna In1youiQ 10

AjnMilad..IF y.no.acId The 1oÆnto.OomInon 5ar C2013 TO Anadlrede IP Company Inc.M dflI rtvad..LJed

iDA 8Q.LO9I1a

0O South tOO AVj

0oho tG81 S4 Iww.knttnrjlrI1l$ In
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Ameritrade

March 13 2014

Charles Morgafl.KnoWes Ji
Und .SKnowS

FISMA 0MB Memorandum MO716

Re Your TDM IrUaaCoFi$M$dMB Memorandum MO716

QeAr..Charle2KflPw Ia LlndaKflOWlG

Thn you for aflowIn ma to aa8sI today Ae you roquestad this iotWr o.onfinna .thato1Iow1rrg

For thuIlrna of March 13 201.3 March 12 20.14 183.211 sh.we of Adaned Ph$onl.Jno ciA

APi wero.oonthmuuuty heldln your TD Amerltrado.cr.FIMA .Q1B Memorandum MO716

Itwecan boot any furtherssIsWnoe pleasu te us KnoW Just.Iog to .yQlura.ccount and go tothe

MQssge CtmtemtO Wilto us You can also cafl CUent8arvlcOs at 800-4894000.WVre avaJiabla 24.hOurs

day1 sevan days wook

Sincerely

AndrewPH%ao
Resource BpcIulIst

TO Athortrado

tnmUne1UmIthed ia port oca onaI OTIW1 flllrl4cfl nd TOAmesimid baIinablab4e a1sln9 uIJ any

tnoobr.y IhtnfxnuiftOfl 1uIsIhl krrnatIon msydUTi froM yAWTOAMritbd ouIt.jamanlu.houldryy.onth.e.TP
.AmoqIewfltj4yI1llfltli 50J4 pqJo

and yaIem.adabIMy mydatayunl Ou1dtl6doXUiMfla

TO sibada mo mmb.FlNRAJSlC/NPA j1kWjjclmYl
nm WNnfml lt1mmnM4 Amamfra Ii my rn

1P3onpany no and ma TooflQ.OorIfllonfla C2013 TO AsudfradeIP Oornpa.y At Im3lçy$d Usad vmth p.mdIon

WA 6380 0513

200 SuI4UI 108Avu

Onmhm il54 WWW.tmIaitii lit u.tt



EXHIBIT

CERTIFICATE OF INCORPORATION OF ADVANCED PH0T0NIx INC AS AMENDED



81.1t4O55

CERTIFICATE OF INCORPORATION

Op
ft

Xsirius Photonics Inc

FIRST The name of the corporation is Xeitius

Photonics Inc

SECOND The address of its registered office in the

State of Delaware is Corporation Trust Center 1209 rrange

Street City of Wilmington County of New Castle Delaware

19801 The name of the resident agent at such address is The

Corporation TrUst COmp1ny

THIRD The nature of the business or purposes to be

conducted or promoted is

To have unlimited power to engage in any
lawful act or activity for which corpora
tions may be organized under the General

Corporation LW of Delaware

FOURTH The total number of shares of stock which the

corporation shall have authority to issue is Twenty Million

20000000 shares of common stock $.O0i par value

FIFTH The name and mailing address of the

incorporator is as follows

Name Address

Margaret Routzahn 12th Floor Packard Bldg
15th Chestnut Streets

Philatielphia PA 19102

SIXTH in furtherance and not in limitation of the

powers conferred by statute the Board of Directors is

expressly authorized to make alter or repeal the ByLaws of

the corporation

SEVENTH Elections of directors need not be by
written ballot unless the ByLaws of the corporation shall so

provide



PXGWiH directbr this corporation shall not be

personally Uable to the corporation or its stockholders for

monetary damages for breach of fiduciary duty as director
except for liability for any breach of the directors duty
of loyalty to the corporation or its stockholders ii for acts

or omissions not in good faith or which involve intentional
misconduct or knowing violation of law iiiunder Section

374 of the General Corporation av of the state of Delaware or

iv for any transaction from which the director derived an

improper personal benefit

IN W1rNESS WREREOF have hereunto set my hand and
seal this 21st day of dune 1988

717g4444 /L
Marget Routza



flIED

CERTIFICATE OF AMENDMENT
DEC 80 1988

CERTIFICATE OF INCORPORATION

XSIRUIS PHOTONICS INC corporation organized arid

existing under and by virtue of the General Corporation Law of

the State of Delaware DOES HEREBY CERTIFY

FIRST That the Board of Directors of said

corporation by unanimous written consent of its members filed

with the mintites of the Board adopted resolution proposing

arid declaring advisable the following amendment to the

Certificate of Incorporation of said corporation

RESOLVED that Article Fourth of this

Corporations Certificate of Incorporation
be and it hereby is amended and restated in

its entirety as follows

Fourth

The total number of shares of

stock which the Corporation shall have

authority to issue is Thirty Million

30000000 shares of which twenty
Million 20000000 shares shall be

designated as Common Stock with par
value of $.003 per share and of which

Ten Million 10000000 shares shall

be designated as Preferred Stock
with par value of $.00t

The Board of Directors may issue1

in one or more classes or series
shares of Preferred Stock with full
limited multiple tractional or rio



voting rights and with such

designations preferences
qualifications privileges
limitations restrictions options
conversion rights or other special or

relative rights as shall be fixed from

time to time by the Board of Directors

by resolution

Each share of Common Stock shall

be entitled to one vote on all matters

on whthh shareholders may vote
including the election of directors
There shall be no cumulative voting in

the election of directors

Nolders of Common Stock are
entitled to partcipate equally as

class in dividends when as and if

declared by the Board of Directors out

of funds legally available therefor
subject to the payment of any dividends

on any class of capital stock with

dividend rights superior to those of

the Common Stock

Upon the liquidation dissolution

or winding up of the Corporation

either voluntary or involuntary
holders of Common Stock shall be

entitled to receive on pro rata

basis the assets of the Corporation
which are legally available for

distribution subject to the prior

rights of creditors

SECOND That in lieu of meeting and vote of

stockholders the stockholders have given unanimous written

consent to said amendment in accordance with the provisions of

Section 228 of the General Corporation Law of the State of

Delaware



THIRD That the foresaid amendment was duly adopted

in accordance with the applicable provisions of Section 242 and

228 of the General Corporaiton Law of the Stat eo.f De1aware

IN WITESS WHEREOF said corporation has caused this

certicate to be signed by its President and attested by

its Secretary this 30th day of November 1988

XSIRIUS PHOTONICS INC

By A/-
Mdrei DabrOwski
hesident

Attest

By__
Secretary

TTF fl WV
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CERTIFICATE OF AMENDMENT

OF

CERTIFICATE 07 INCORPORATION

XSIRIUS PHOTONICS INC the CorporationW

corporation organised and existing under and by virtue of the

General Corporation Law of the State of Delaware DOES HEREBY

CERTIff that the Board of Directors and the stockholders of

the Corporation by Joint Action by Consent in Writing

adopted the following resolution amending the Corporations

Certificate of Incorporation and further certifies that said

resolution was duly adopted in accordance with the provisions

of Se@tione 141 228 and 242 of the General Corporation Law of

the Stat of Delaware and written notice of such action has

been given to stockholders who have not consented in writing

as provided in Section 220 of the General Corporation Law of

the State of Delaware

RESOLVED that Section FIRST of the Certificate of
Incorporation of the corporation be amended and
restated in its entirety to read as follows

FIRST The name of the corporation is Advanced
Photonix Inc



NOV 13 90 1224 CI CCP L.A P.33

IN WITNESS WHEREOF seid Corporation has caused this

certificate to be signed by iti President end attested by its

Secretary this 6th day of November 1990

XSIRIUS PUOTONICS INC

By 7/et\o
Thoaae Lewis
President

ttest



STATE OF DELAWARE

SECRETARY OF STATE

DIVISION OF CORPORATIONS

FILED 1140 AM 11/21/1990

903255055 2164577

CERTIFICATE OF INCORPORATION

ADVANCED PHOTONIX INC the Corporation

corporation oranized and existing under and by virtue of the

General Corporation Law of the State of Delaware DOES HEREBY

CERTIFY that the Board of Directors and the stockholders of the

Corporation entitled to vote thereon by Joint Action by

Consent In Writing adopted the following resolution amending

the Corporations Certificate of Incorporation nd further

certifies that said reolution was duly adopted in accordance

with the provisions of Sections 141 228 and 242 of the General

Corporation Law of the State of Delaware and written notice of

such action has been given tâ stockholders who have not

consented in wrttixfg as provided in ection 228 of the General

Corporation Law of the State of Delaware

RESOLVED that Section FOURTH of the Certificate of

Incorporation of the Corporation be and it hereby is

amended and restated in its entirety to read as
foUows

FOURTH The total number of shares that the

Corporation ihall have authority to issue is

2440i13 consisting of 10000000 shares
of Clasa Common Stock par value S.0Ol per
share Clasa Comson Stock 44aDl13
shares of Class CdmaDn -Stock par value
$001 per-share tClass Common Stock and

10000000 shares of Preferred Stock ofic moaoo shares shall be designated as

Class Convertible Preferred Stock par
vlue 6.001 per share Class r.ferred
Stock

CERTIFICATE OF A14ENDMENT

of



The Board of Directors may issue in one or
more classeb or series shares of Preferred
Stock with full limited multiple
fractional or no voting rights and with
such designations preferences
qualifications privileges limitations
restrictions options conversion rights or
such other special or relative rights as
shall be fixed from time to time by
resolution of the Board of Directors

On the effective date of the Certificate of
Amendment to the Certificate of

Incorporation of the Corporation containing
the provisions of this Section FOURTH
authorizing the Company to issue shares of
Class Common Stock and Class Common
Stock the Effective Date each share of
Common Stock par value $.OOl per share
outstanding prior to the Effective Date
Old Common Stock ishereby reclassified
as and converted into without any further
act by any person four-tenths .4 of one
share of Class Common Stock From and
after the Effective Date and until

ehanged .for certificates representing
Class Common Stock certificates

Øpresenting shares of Old Common Stock
jrior to the Effective Date shall be deemed
to represent number of .sbares of Class
Common Stock equal to the product of
four-tenths .4 times the number of shares
of Old Common Stock represented by such
certificates Any fractions of shares
resulting from this reclassification and
conversion shall not be issued but instead
those who would be entitled to receive
Zraction of share shall receive in lieu
thereof cash in an amount equal to the
product of such fraction times six
dollars $6.00-

The powers preferences and rights and the
qualificat.ons limitations and restrictions
thereon in respect of each class of stock
are as follows

Common Stock

General Except as otherwise

provided In this Certificate of
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Incorporation the Class Common Stock and

the Class Common Stock shall be identical
in all respects

II Dividends Subject to any other

provisions of this Certificate of

Incorporation as amended from time to time
holders of Class Common Stock and holders

of Class Common Stock shall be entitled to

receive ratably as single class i.e an

equal amount for each share of Class

Common Stock and Class Common Stock such
dividends and other distributions in cash
property or stock of the Corporation as may
be declared thereon by the Board of

Directors from time to time out of assets or
funds of the Corporation legally available

therefor provided that in the case of

dividends or other distributions payable in

stock of the Corporation including
dtstributions pursuant to stock splits or
dtvisions of stock of the Corporation only
Shares of Class Common Stock shall be

distributed with respect to Class Common

Stock and only shares of Class Common

Stbclc payable in the same percentage as
declared or paid on each share of Class
Common Stock shall be distributed with

respect to Class Common Stok and that
in the case of any combination or
relassifioation of the Class Common

Stock the shares of.Class Cbmmon Stock

shall also be combinedor reclassified so
that the number of shares of Class Common

Stock outstanding immediately following such
combination or reclassification shall bear
the same relationship to the number of

shares of Class Common Stock outstanding

immediately prior to such combination or
reclassiioation as the number of shares of

Class Common Stock outstanding immediately
following uch combination or
reclassification bears to the number of

stares of Class Common Stock outstanding
immediately prior to such combination or
reclassification and that in the case of

any combination or reclassification of Class

Common Stock the shares of Class Common
Stock shall also be combined or reclassified

so that the number of shares of Class

Common Stock outstanding immediately
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following such combination or
reclassification shall bear the same
relationship to the number of shares

outstanding immediately prior to such

combination or reclassification as the
number of shares of Class Common Stock

outstanding immediately following such

oflthination or reclassification bears to the

number of shares of Class Common Stock

outstanding immediately prior to such
combination or reclassification

III Voting

Every holder of Class Common

Stock shall be entitled to one vote in

person or by proxy for each share of Class
Common Stock standing in his or her name on
the transfer books of the Corporation and

every holder of Class Common stock shall

be entitled to five 5-votes in person or

by proxy for each share of Class Common

Stock standing in his or her name on the

transfer books of the Corporation

Following the initial issuance

of shares of Class Common Stock the

Corporation may not authorize or issue any
additional shares of Class Common Stock

except in connection wilh stOck splits
divisions of stock and stock diridends
unless and until such issuance is authorized

by the holders of majority of the voting

power of tha shares of Class Common Stock

and class Common Stock entitled to vote
each voting separately as class

Except as may be otherwise

required by law or by this Section FOURTH
the holders Qf Class Common Stock and
Class Common Stock shall vote together as

single class

IV Transfer

No person holding shares of

Class Common Stock of record hereinafter
called Class Nolder may transfer and

the Corporation shall not register the

transfer of such shares of Class Common

Stock whether by sale assignment gift

-4



bequest appointment operation of law or
otherwise except to Permitted Transferee
Transfers may be made to person who is not

Permitted Transferee however such
transfers will result in the conversion of

the transferees shares of Class Common
Stock into Class Common Stock in

aCcordance with the provisions of paragraph
of this subsection A.IV erm.itted

Transferee shall mean with respect to each

person from time to time shown as the record
holder of shares of Class Common Stock

In the case of Class
Holder who is natural person

The spouse of such

Class Holder any lineal descendant of

grandparent of such Class Holder
including adopted children and any spouse
of such lineal descendant which lineal

descendants their spouses the Class
Holder and his or her spouse are herein

collectively referred to as Class
Holders Family Members

The trustee of

ttust principally for the benefit of such
Class Molder az4/or one or more of such
Class Molders Permitted Transferees
described in each subclaus of this clause

other than this subclause provided
that such trust may also grant general or

special power of appointment to one or more
of such Class Holders Family Members and

may permit trust assets to be used to pay
taxes legacies and other obligations of the
trust or of the estates of one or more of
such Class Holders Family Members payable
by reason of the death of any of such Family
Members

corporation all of
the beneficial ownership of outstanding

capital stock entitled to vote for the
election of directors is owned by or

partnership all of the beneficial ownership
of the partnership interests entitled to

participate in the management of the

partnership are held by the Class Bolder
or his or her Permitted Transferees

-5



determined under this clause Ci provided
that it by reason of any change in the

ownership of such stock or partnership
interests such Corporation or partnership
would no longer be Permitted Transferee
all shares of Class Common Stock then held

by such corporation or partnership shall
MPOfl the election of the Corporation given

by written notice to such corporation or

partnership without further act on anyones
part be converted into shares of Class
Common Stock effective upon the date of the

giving of such notice and stock
certificates formerly representing such

shares of Class Common Stock shall

thereupon and thereafter be deemed to

represent the like number of shares of Class

Common Stock

CD The estate of such
Class Holder and

trustee who is

Class Holder of voting trust including
the shares of such Class Holder

Ut In the case of Class
iolder holding the sbaresof Class Common

Stock in question as trustee pisrsuant to

trust other than trustdescribed in clause

iiibelow Permitted Transferee means

any person transferring Cless Common

Stock to such trust and any Permitted
Transferee of any such transferor determined

pursuant to clause above

iii In the case of Class
Holder holding the shares of Class Common
Stock in question as trustee pursuant to

trust which was irrevocable on the Effective

Date Permitte.d Transferee means any
person to whom or for whose benefit

principal may be distributed either durLng
or at the end ot the term of such trust
whether by power of appointment or otherwise

and any Permitted Transferee of any such

person determined pursuant to clause Ci
above

iv In the case of Class

Holder which is corporation with no more



than five stockholders or partnership with
no more than five partners both general
and if applicable limited having record
and beneficial ownership of the shares of
Class Common Stock in question on the
gffective Date Permitted Transferee means

any partner of such partnership or
stockholder of such corporation on the
Effective Date and any Permitted Transferee
of any such person partner or stockholder
determined under clause above

Cv In the case of Class
Holder which i.s corporation or partnership
other than corporation or partnership
having record and beneficial ownership of

the shares of Class Common Stock in

question on the Effective Date holding
record and beneficial ownership of the
shares of Class Common Stock in question
Permitted Transferee means any person
transferring such shares of Class Common
Stock to such corporation or partnership and

any Permitted Transferee of any such
transferor determined under clause above

Cvi In the case of Class
Holder which La corporation Uncluding
without limitation corportton described
in clauses iv or above any
cotporation all of the capital stock of
which is owned by such Class Holder such
Permitted Transferee is hereinafter referred
to as wholly-Owned Subsidiary and any
Permitted Transferee of such Class Holder
determined under clause Cv above

vii In the case of Class
Holder which is the estate of deceased
Class Holder or which is the estate of

bankrupt or insolvent Class Holder which
holds record and beneficial ownership of the
shares of Class Common Stock in question
Fermitted Transferee means Permitted
Transferee of such deceased bankrupt or
insolvent Class Holder as determined

pursuant to clause Ci ii iii iv
Cv or vi above as the case may be

Notwithstanding anything to the

contrary set forth herein any Class



Holder may pledge such Holders shares of
Class Common Stock to pledgee pursuant
to bana tide pledge of such shares as
collateral security or indebtedness due to
the pledgee provided that such shares shall
not be transferred to or registered in the
name of the pledgee unless the pledgee is
Permitted Transferee and shall remain
subject to the provisions of this subsection
AIV In the event of foreclosure or other
similar action by the pledgee such pledged
shares of Class Common Stock may only be
transferred to Peznitted Transferee of the
pledger or converted into shares of Class
Common Stock as the pledgee may elect

For purposes of this subsection
A.IV

Ci The relationship of any
person that is derived by or through legal
adoption shall be considered natural one

ii Each joint owner shares
of Class Common Stock shall be considered

Class Holder of such shares

iii minor or whom shares of
class Stock are held pursuart to Uniform
Gifts to Minors Act or similar law shall be
considered Class Holder of luch shares

iv Unless otherwise
specified the term person means both
natural persons and legal entities

Cv Without derogating from
the election conferred upon the Corporation
pursuant to subclause of clause
above each reference to corporation shall
include any successor corporation resulting
from merger or consolidation and each
reference to partnership shall include any
subeessor partnership resulting from the
death or withdrawal of partner

vi If shares of Class
Common Stock are transferred from

Wholly-Owned Subsidiary to corporation
whose Permitted Transferees would be
determined under clause lv of paragraph



of this subsection A.IV above had it not
transferred such shares to the Wholly-Owned
Subsidiary the provisions of such clause
iv will nevertheless apply with respect to

determination of the Permitted rransferees
of such corporation

Any transfer of shares of Class
Common Stock that is not made to

Permitted Transferee shall result in the
conversion of the transferees shares of

Class Common Stock into shares of Class
Common Stock effective the date on which

certificates representing such shares of

Class Common Stack are presented for

transfer on the books of the Corporation
The Corporation may in connection with

preparing list of stockholders entitled to

vote at any meeting of stockholders or as
condition to the transfer or the

registration of shares at Class Common
Stock on the Corporations books require
the furnishing of such affidavits documents

or other proof as it deems necessary to
establish that any person is the beneficial

owner as defined in paragraph of this

subsection IV of shares of Class Common

Stock or is Permitted Transferee

At any time when the number of

outstanding shares of Class Cbmmon Stock

as reflected on.the stock transfer books of

the corporation falls below 5% of the

aggregate number of the issued and

outstanding shares of Class Common Stock
and Class Common Stock of the Corporation
or the Board of Directors and the holders of

maàrity of the outstanding shares of

Class Common Stock approve the conversion
of all of the Class Common Stock into
like number of Class Common Stock then
immediately upon the occurrence of either
such event the outstanding shares of Class

Common Stock sfall automatically be

converted into shares of Class Common
Stock In the event of such conversion
certificates formerly representing
outstanding shares of Class common Stock
shall thereupon and thereafter be deemed to

represent the like number of shares of Class

Coflunon Stock



Shares of Class Common Stock
shall be registered in the names of the
beneficial owners thereof and not in
Street or nominee name Far this

purpose beneficial owner of any shares
of Class Common Stock shall mean person
who or an entity which possesses the

power either singly or jointly to direct
the voting or disposition of such shares
The Corporation shall note on the
certificates for shares of Class Common
Stock the existence of the restrictions on
transfer imposed by this subsection A.IV
however in the event holder of Old Common
Stock fails to exchange his or her stock
certificate for certificate for shares of
Class Common Stock the restrictions on
transfer imposed by this subsection A.IV
will nevertheless apply to the shares of
Class Common Stock represented by such
certificate for shares of Old Common Stock

Optional Conversion Each share of

Class Common Stock shall be convertible at
the option ct the holder thereof into one
share of Class Common Stock1

VI Cancellation Anyshares of Class
Common Stock that re converted shall be
cancelled and shall not be reissued by the

Corporation

VII Liquidation nights In the event of

any dissolution liquidation or winding up
of the affairs of the Corporation whether
voliintary or involuntary after payment or
provision for payment of the debts and other
liabilities of the Corporation and the

payment of any liquidation preference with

respect to any other class of capital stock
of the Corporat4on which has liquidation
preference over the Class Common Stock
the remaining assets and funds of the

Corporation shall be divided among and paid
ratably to the holders of Class Common
Stock and Class Common Stock as single
class i.e an equal amount of assets for
each share of Class common Stock and Class

Common Stock merger or consolidation
of the Corporation with or into any other

corporation or sale or conveyance of all

-10



or any part of the assets of the Corporation
which shall not in fact result In the

Liquidation of the Corporation and the
distribution of assets to stockholders
shall not be deemed to be voluntary or
involuntary Liquidation or dissolution or
winding up of the Corporation within the

neanng of this subsection A.VII

Class Preferred Stock

Voting Except as expressly required
by law holders of Class Preferred Stock
shall not be entitled to vote

II Dividends The holders of Class
Preferred Stock shall be entitled to an
annual noncumulative dividend preference
over the holders of Common Stock in the
amount of $072 per share of Class
Preferred Stock provided however that the
payment of any dividend on the Class
Preterred Stock shall be required to be
declared and paid if and only if the

Corporations net earnings per share of
ClaSs Preferred Stock after provision for
income tax equals or exceeds $.072 in any
fiscal year with respect to which such
aividend would be payable

UI Conversion of Class APteferred
Stock

Each share of Class Preferred
Stock shall be convertible at any time at
the option of the holder thereof into 30

fully paid and non-assessable shares of
CLassB Common Stock subject to adjustment
as set forth in subsection IV

if holder of shares of Class
Pref erred Stk desires to exercise his

right of conversion pursuant to this
subsection 3.111 such holder shall give
written notice to the Corporation of his
election to convert stated number of

shares of Class Preferred Stock into

11



shares of Class Common Stock at the
Conversion Rate then in effect which notice

shall be accompanied by the certificate or
certificates representing such shares of

Class Preferred Stock which shall be
converted into Class Common Stock The
notice also shall contain statement of the

name or names in which the certificate or
certificates for Class Common Stock shall
be issued Promptly after the receipt of
the aforesaid notice and certificate or
certificates representing the Class
Preferred Stock surrendeted for conversion
the Corporation shaU issue and deliver to
the holder of the Class Preferred Stock
surrendered for conversion or to his nominee
or nominees certificate or certificates
for the number of shares of Class Common
Stock issuable upon conversion of such Class

Preferred Stock and the certificate or
certificates reprasentiag shares of Class
Preferred Stock surrendered for conversion
shall be cancelled by the Corporation If

the number of shares represented by the

certificate or certificates surrendered for

conversion shall exceed the number of shares
to be converted the Corporation shall issue
and deliver to the person entitled thereto
bertificate representing the balance of any
unconverted shares

Cc The.Corporation wiU pay any
taxes that may be payable in respect of any
issue or delivery of shares of Class

Common Stock on conversion of shares of the

Class Preferred Stock However the

Corporation shall not be required to pay any
tax which may be payable in respect of any
transfer involved in the issue and delivery
of shares of Class Common Stock upon
conversiojz in the name other than that in
which the shares of the Class Preferred
Stock so converted were registered and no
such issueS or delivery shall be made unless
and until the parson requesting such issue
or delivery has paid to the Corporation the
amount of any such tax or baa established
to the satisfaction of the Corporation that
such tax has been paid

12--



The Corporation shall at all
times reserve and keep available out of its
authorized but unissued Class Common

Stack solely for issuance upon conversion
of shares of Class Preferred Stock as
herein provided such number of shares of

Class Common Stock as shall be issuable

rpm time to time upon the conversion of all

of the shares of Class Preferred Stoat at
that time issued and outstanding

Any shares of Class Preferred
Stock delivered to the Corporation for
conversion in accordance with this
subsection 5.111 shall be cancelled by the

Corporation and shall not be reissued by the

corpcraton

IV Adjustments to Conversion Rate The
Conversion Rate hereinabove provided for in

subsection 8111 shall subject to the

following adjustments

In case the Corporation shall

issue Class Common Stock as dividend

uppn Class ouuaon Stock or in payment of

divided thereon shall subdivide the number
of outstanding shares of ts Class Common

Stock into greater number osharas or
shall contract the number of outstanding
shares of its Class Common Stock into
lesser number of shares the Conversion Rate
in effect on the record date for any such
Class Common Stack dividend or the
effective date of any such other event shall
be .ncreased or decreased in the case of
contraction of the number of outstanding
shares so that the holder of Class
Preferred Stock shall thereafter be entitled
to receive for each share of Class
Preferred Stock converted the number of

shares of Class Common stock which he
would own or be entitled to receive after
the happening of any of the events mentioned
above had such share of the Class

Preferred Stock bean converted immediately

prior to the close of business on such
record date or effective date The
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adjustments herein provided for shall become
effective immediately following the record
date for any such stock dividend or the
effective date of any such other events

If any capital reorganization or
reclassification of the capital stoc1 of the
Corporation or consolidation or merger of
the Corporation with another corporation or
sale at all or substantially all of its
assets to another corporation shall be
effected then each share of Class
Preferred Stock shall thereafter be
converted into oniy such number of shares of

stock or other securities or property
including cash to which bolder of the
number of shares of Class Common Stock of
the Corporation deliverable upoi conversion
of such share of the Class Preferred Stock
would have been entitled upon such
reorganization reclassification
consolidation merger or sale had such share
been converted immediately prior to the
effective date of such event and in any
such case appropriate adjustments as
determined by the Board of Directors shall
be made in the application of the provisions

herein set forth with respect to the rights
and interests thereafter of the holders of
the Class Preferred Stock to the end that
the provisions set forth herein incluthng
provisions with resppct to changes in and
other adjustments of the Conversion Rate
shall thereafter be applicable as nearly as
may be reasonable in relation to any shares
of stock or other securities thereafter
deliverable upon the conversion of the
shares of the Class Preferred Stock For
the purposes of this paragraph of
subsection IV any conversion of all then

outstanding Class Common Stock Into
Class Comtn9n Stock including without
limitation conversion pursuant to

paragrapb.e of subsection A.IV will be
deemed to be reclassification of the

capital stock of this Corporation

No fractional shares or scrip
representing fractional shares shall be

-14



issued upon the conversion of the Class
Preferred Stock If any such conversion
would otherwise require the issuance of
fractional share an amount equal to such
fraction multiplied by the Closing Price
Per Share determined as provided in
paragraph of this subsection B.IV of
the Class Common Stock on the Conversion
Date shall be paid to the holder in cash by
the Corporation

No adjustment in the Conversion
Rate shall be required unlesa such

adjustment together with any adjustments
not previously made by reason of this
paragraph Cd of subsection LIV would
require an increase or decrease of at
least 1% in the number of shares of Class
Common Stock into which each share of the
Class Preferred Stock is then convertible
provided1 however that-any adjustments
which are not required to be made by reason
of this paragraph Cd of subsection IV
shall be carried forward and taken into
account in any subsequent adustment AU
adjustments shall be carried out to three
decimal places

Ce The Copversion Rate shall not be
adjusted except in the mannez and only upon
the occurrence of the events heetofare
specifically referred to in this
subsection LIV

Whenever the Conversion Rate is

adjusted as herein provided the Corporation
shall prepare certificate setting forth
such adjustment and showing in detail the
facts upon which adjustment is based and
such certificates shall forthwith be filed
with the transfer agent if any for the
Class Preferred Stock

g- For the purposes of this
subsection LIV the Closing Price Per
Share of the Class Common Stock on any
date shall be deemed to be the last sales
price regular way of the Class Common

15



Stock on the principal securities exchange
on which such Class Common Stock is
traded or if the Class Conunon Stock is
not then traded on an exchange as reported
on the National Association of Securities
Dealers Inc Automated Quotation System
NASDAQ National Market System or if the
Class Common Stock is not than traded on
an exchange or reported on the NASDAQ
National Market System the Closing Price
Per Share of Class Common Stock on any
date shall be the average of the closing bid
and ask regular way price as reported on
NASDAQ or if the Class Common stock is
not then included in NASDAQ the average of
the bid and ask prices as published by the
National Quotation Bureau Inc or if

quotations for the Class Common Stock are
not so reported or published the Closing
Price Per Share of Class Common Stock
shall be as determined by the Board of
Directors of the Corporation in their
easonable judgment

Redemption of Class Preferred Stock

Redemption at the Corporations
Option At any time theCorporation shall
have the right at its option.to cause the
redemption of the then isued and

outstanding shares of Class Preferred
Stock in wholeor in part upon thirty 30
days prior written notice thereof at
redemption price the Redemption Price of

80 per share From and after the date
fixed for redemption -the shares subject to
redemption shall thereafter solely represent
the right to receive the Redemption Price
and shall thereafter be deemed not to be
outstanding Notice of redemption gvea in
accordance with this paragraph ot
subsectionB..W shall state the number of
Shares to be redeemed the Redemption Price
the date fixed for redemption and that from
and after the date fixed for redemption the
shares subject to redemption shall
thereafter solely represent the right to
receive the Radempton rce and shall



thereafter be deemed not to be outstanding
In the event that less than all of the then
issued and outstanding shares of Class
Preferred Stock are to be redeemed the
Corporation shall select pro rata or by
lot In such manner as it shall deem
appropriate and fair in its sole
discretion the number of shares of Class
Preferred Stock to be redeemed For
purposes of selection in case of the
redemption of less than all shares of Class

Preferred Stock the Corporation shall not
be entitled to outstanding shares which have
been surrendered to the Corporation for
conversion between the date notice of
redemption is first mailed and the date
fixed for redemption The registered
holders of shares selected for redemption
shall be entitled to receive on and after
the date fixed for redemption the
Redemption Price upon presentation and
surrender to the CorpOration of certificates
representing the shares to be redeemed If
less than all of the shares of Class
Preferred Stock represented by the
certificates so surrendered are to be
redeemed the Corporation promptly shall
Issue to the person entitled thereto
certificate representing shares in excess of
those to be redeemed if.any evidenced by
the certificate so surrendered

Redemption at the Holders
Option During the six month period
foirowing written notice by the Corporation
that the Corporations stockholders equity
exceeds $4950000 each holder of Class
Preferred Stock may at the option of such
holder require the Corporation to redeem
all or any portion of such holders shares
of Class Preferred Stock except
fractional shares at the Redemption Priae
provided however that in no event shall
tbe Corporation be required to redeem shares
of Class Preferred Stock in excess of the
amount permitted by law If bolder of
Class Preferred Stock desires to exercise
his option to redeem some or all of his

17



shares pursuant to this paragraph of
subsection LV such holder shall give
written notice to the Corporation specifying
the number of shares to be redeemed which
notice shall be accompanied by certificate
or certificates representing the shares of
Class Preferred Stock to be redeemed The
Corporation shall redeem the number of
shares as specified in the notice unless
the redemption is in excess of the amount
permitted by law in which event it shall
redeem the number of shares permitted by
law on date within ten 10 days after
receipt of notice from the bolder to the
Corporation The Corporation shall pay the
Redemption Price to the person whose name
appears on such certificate or certificates
as the owner thereof Such Redemption Price
shall be paid In cash or certified check to
the holder If the number of shares

represented by the certficate or
certificates surrendered shall exceed the
number of shares to be redeemed the
Corporation shalt issue and deliver on the
date of redemption to the person entitled
thereto certificate or certificates

representing the balance of unredeemed
shares Any shares of Class Preferred
Stock that are redemed by the Corporation
shall be cancelled and shall not be reissued
by the Corporation

VI Liquidation Rights In the event of
the liqudation dissolution or winding up
either voluntary or involuntary of the
Corporation the holders of Class
Preferred Stock shall be entitled to
recetve after payment by the Corporation of
all sums due creditors an amount equal to
$.60 per share before any amount shall be
paid to the holders of Common Stock After
such payment shalt have been made in full to

18
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th holders of Class Pref.rred Stock the
holdara of C1se Preferred Stock shall not
be entitled to receive any of the remaining
assets and funds of the Corporation which
remaining assets and funds shall be
distributed solely to the holders of the
Common Stock and any other class of equity
security the Corporation the ICrmR nf
which permit receipt of such assets and
fundi

kJ WX2N1$3 WHEREOF ADVANCED PHOTQNXX INC hs caused
this Certificate of Amendment to be signed by its President and
attested to by iti Aaaistnt Secretary this t/aJ day of
November 1990

ADVANCED PHOTONIX INC

Thóàa Lewis PSi1dent

Attest

Byt

ej Dabrovaki
AiL.tnt Secretary
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DVAjc PzcwZx rWc te Corporations

corporation organised and existing Under and by virtu of the

G.nsrl Coporati Law of the State of Delaware DOll HIRBY

CZFY that the bird Of Directors at duly convened seating

and the stochoLd.rs of the Corporation entitled to vats tbsreon

an Aotin by Consent in writing of the Mtockhod.rs adopted

the following resolution asending the Corporations C.rtifiuat

of Incorporation and further certifies that said resolution vi

duly adopted in aooordenae with the previsions of lections 141

22$ and 242 of the 0.nsral Corporation Liv of the State of

DlavsrS end written notios of such action ham been given to

stockboldars who hews not consented in writing as provided in

Section 22 of the asneral Corporation Liv of the Stats of

PZSOVIID that the first coepete paragraph of
aection POURTI of the Certificate of Znoorparatton
of the Corporation he and it is hereby aaanded
and restated in its entirety as follovz

PO1ms The total rnabsr of share that the
Corporation shall have authority to issue is
44420113 consisting of 50900000 shares
of Class Coason Stock par value 001 per
shire Class vwn Stock 4430113
shares at Clams C0fl shook pr value
5.001 per share Class Cw-n Stock and
10000000 shsr.a of Prsterred Shook of
which 710000 shares shall be designated as

Convertible fIT.d Stock pox
value $001 per ehsre Clams Preferred

atock
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SECRETARY OF STATE
DIVISION OF CORPORATIONS

CER1IPtCTE OF XEHDMEW FILED 0130 PPJ 10/29/1992

of 732303026 2164577

CERTIFICATE OP INCORPORATION

ADVANCED PHOTONIX XNC the Corporation
corporation organized and existing under and by virtue at the
General Corporation Law of the Stat of Delaware OES I1EEBY
CERTIFY tht the Board of Directors at its regular aesting held on
Auquet 24 1992 adopted the following rssolation aending
the Corporation Certificate of Incorporation an that the
atoc3ho1dsrs of the CororatLon entitled to vote thereon at the
Annual Meeting at Stockholders held on October 29 2.992 approved
end ratifted said resolution and further certifies that said
resolutioii was duly adopted approved end ratified in accordance
with the provisions of Sections 141 232 and 242 at the General
Corpo-atian Law of the State of Delaware

ZROLVED that subparagraph III of Section OUR1H of
the Certificate of Incorporation of the Corporation be and it
hereby is amended and restated in its entirety to read as follows

III Voting

Every holder of Class Comaon
Stock and of Class conimon Stack shafl be
entitled to one vote in person or by proxy
for each share thereof standing in his or her
name on the transfer books of the Corporation

IN WITNESS WHEREOF ADVANCED iROTONIX INC has caused
this Certificate of Amendaent to be signed by it Pr.aid.nt and
attested to by its Secretary as of this day of October 29 1992

ADVANCED PROTONIX INC

4o
Thomas Levis
President

Attest

By

AU.bO7j



STATE OF DLAWAP2
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FILtD 0400 P11 09/23/2002
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CERTIFICATE OF DESIGNATIONS

OF

SERIES JUNIOR PARTICIPATING PREFERRBD STOCE

OF

ADVANCED PHOTONTX INC

pursuant to Section 151 of the

Delaware General Corporation Law

Advanced Photonix Inc corporation organized and existing under the General

Corporation Law of the State of Do aware hereinaftercalled the Corp ionhcrcbycortiflca that

the following resolution was adopted by the Board of Directors of the Corporation as required by

Section 151 of the General Corporation Law at meeting duly called and held on September 19
200

RESOLVED that pursuant to the authority granted to and vested in the Board of Directors

of this Corporation hereinafter called the Board of Directors or the Board ccordance with

the provisions of the Ccdifloate of Incorporation the Board of Directors hereby creates series of

Preferred Stoek par value 001 per abate the Preferred Stock of the Corporation and hereby

statesthe designation and number of shares and fixes the relative rights preferences and limitations

thereof as follows

Series Junior Participating Preferred Stock

Section Dcsination and Amount The shares of such series shall be designated

as Series Junior Participating Preferred Stock the Series Preferred Stock and the nwnber

of shares constrrutmg the Series Preferred Stock shall be 300000 Such numbcr of shares maybe

increased or decreased by resolution of the Board of Directors provided that no decrease shall

reduce the numberof shares of SeriesB Preferred Stock toanumber less than the niunber of shares

then outstanding plus the number of shares reserved for issuance upon the exercise of outstan4ing

options rights or warrants or upon the conversion of any outstanding securities issued by the

Corporation convertible into Series Preferred Stock

Section Dividends and Distribution



Subject to the rights of the holders of any shares of any series

of Preferred Stock or any similar stock ranking pnor and
superior to the

Series Preferred Stock with respect to dividends the holders of shares of

Series Preferred Stock in preference to the holders of CLass Common
Stock par value $.Q0t per share tha Common Stock of the Corporation

and of any other junior stock 8haU be entitled to receive when as and if

declared by the Boaid of Directors out of thuds legally available for the

purpose quarterly dividends payable in cash on the first day of March June

September and December in each year each such date being referred to

herein as Quarterly Dividend Payment Date commencing on the first

Quarterly Dividend Payment Date after the first issuance of share or frac

tion of share of Series Preferred Stock in an amount per share rounded
to the nearest cent equal to the

greater ofs Si or subject to the

provision for adjustment hereinafter set forth 100 times the aggregate per

share amount of all cash dividends and 100 times the aggregate per
share

amount payable in kind of all non-cash dividends or other distributions

other than dividend payable in shares of Common Stock or subdivision

of theoutatandmg shares of Common Stockbyreclassiflcataonor otherwise

declared on the Common Stock since the immediately preceding Quarterly

Dividend Payment Date or with respect to the first Quarterly Dividend

Payment Date since the first issuance of any share or fraction of share of

Series Prefened Stock In the event the Corporation shall at any tune

declare or pay any dividend on the Common Stock payable in shares of

Common Stock or eftbct subdivision or combination or consolidation of

the outstanding shares of Common Stock by reclassification or otherwise

than by payment of dividend in shares of Common Stock into greater or

lesser numberof shares ofCommon Stock then in each suchcaso the amount

to which holders of shares of Series Preferred Stock were entitled

immediately prior to such event under clause of the preceding sentence

sliaU be adjusted by multiplying such amount by fraction the numerator of

which is the number of shares of Common Stock outstanding immediately
after such event and the denominator ofwhich is the number of shares of

Common Stock that were outstanding immediately prior to such event

The Corporation shall declare adividend ordistiibutionorithe

SerIes 13 Preferred Stock as provided in paragraph of this Section

immediately after it declares adwrdcndordlstnbt1onontheComnionStock

other than dividend payable In shares of Common Stock provided that

in the event no dividend or distribution shalt have been declared on the

Common Stock during the period between any Quarterly Dividend Payment
Date and the next subsequent Quarterly Dividend Payment Date dividend

01$ per share on the Series Preferred Stock shall nevertheless be payable

on such subsequent Quarterly Dividend Payment Date



Dividends shall begin to accrue and be cumulative on

outstanding shares of Series Preferred Stock from the
Quarterly Dividend

Payment Date next preceding the date of issue of such shares unless the date

of issue of such shares is prior to the record date for the first Quarterly

Dividend Payment Date in which case dividends on such shares shall begin

to scenic from the date of issue of such shares or unless the date of Issue is

Quarterly Dividend Payment Date or is date alter the record date for the

determination of holders of shares of Series Preferred Stock entitled to re
ceivea quarterlydividend and before such QuarterlyDivdend Payment Date1

in either of which events such dividends shall begin to accrue and be

cumulative from such Quarterly Dividend Payment Date Accrued but un

paid dividends shailnot bear interest Dividends paid on the shaxesofSenes

Preferred Stock in an amount less than the total amount of such dividends

at the time accrued and payable on such shares shall be allocated pro rats on

share-by-share baia among ali such shares at the time outstanding The

Board of Directors mayfix record date for the determination ofholders of

shares of Senea Preferred Stock entitLed to receive payment of dividend

or distiilnition declared thereon which record date shall be not more than 60

days prior to the date fbccd for the payment thereof

Section Voting Rights The holders of shares of Series Preferred Stock shall

have the following voting rights

Subject to the provision for adjustment hereinafter set forth

each share of Series Preferred Stock shall entitle the bolder thereotto 100

votes on all matters submitted to vote of the stockholders of the

Corporation In the event the Corporatlop shall at anylunc declare or pay any

dividend on the Common Stock payable In shares of Common Stock or

effect subdivision orcombina on or consolida on of thecutstanding shares

of Common Stock by reclasmflcation or otherwise than by payment of

dividend in shares of Common Stock into greater or lesser number of

shares of Common Stock then in each such case tire number of votes-per

share to which holders of shares of Senes Preferred Stock were entitled

unmedmatelypnorto such event shall be adjuatedbymultiplylngsuclinumber

by fraction the nwncrstor of which is the number of shares of Comnion

Stock outstanding unmediatcly after such event and the denominator of

which is the number of shares of Common Stock that were outstanding

immediately prior to such event

13 Except as otherwise provided herein in any other Certificate

of Designations creating senes of Preferred Stock or any similar stock or

by law the holders of shares of Series Preferred Stock and the holders of

shares of Common Stock and any other capital stock of the Corporation



having general voting rights shall vote together as one class on all matters

submitted to vote of stockholdersof the Corporation

Except as set fbrth herein or as otherwise provided by law

holders of Series Preferred Stock shall have no special voting rights and

their consent shall not be required except to the extent they arc entitled to

vote with holders of Common Stock as set forth herein for taking any

corporate action

Section CertaIn Restrictions

Whenever quarterly dividends or other dividends or

distributions payable on the Series Preferred Stock as provided In Section

areinarresi thereafter and until all accrocd and unpaid dividends and dis

tributions1 whether or not declared on shares of Series Preferred Stock

outstanding shall have been paid iti full the Corporation shall not

decLare or pay dMdenda or make any other

distributions on any shares of stock ranking junior either as

to dividends or upon liquidation dissolution or winding up
to the Series Preferred Stock

ii declare or pay dividends or make any other

distributions on any shares of stock ranking on parity

either as to dividends or upon liquidation dissolution or

winding up with the Series Preferred Stock except

dividends paid ratably on the Series Preferrut Stock and all

such panty stock on which dividends are payable or In arrears

in proportion to the total amounts to which the holders of all

such sbrcs arc then entitled

iii redeem or purchase or otherwise acquire for

consideration shares of any atock ii1diig junior either as to

dividends or upon liquidation dissolution orwinding up to

the Series Preferred Stock provided that the Corporation

mayat anyt meredo mpurebsseorothcrwrscacquzrc shares

of any such junior stock in exchange for shares of any stock

of the Corporation ranking junior either as to dividends or

upon dissolution liquidation or winding up to the Series

Preferred Stock or

iv redeem or purchase or otherwise acquire for

consideration any shares of Series Preferred Stock or any

L41%23



shares of stock rankingon aparity with the Series Preferred

Stock except in accordance with purchase offer made in

writing or by publication as determined by the Board of Di

rectors to alt holders of such shares upon such terms as the

Board of Directors after consideration of the respective

annual dividend rates and other relative rights and preferences

of the respective series and classes shall determine in good

faith wilt result in fair and equitable treatment among the

respective series or classes

The Corporation shall not permit any subsidiary of the

Corporation to purchase or otherwise acquire for consideration any shares of

stock of the Corporation unless the Corporation could under paragraph

of this Section purchase or otherwise acquire such shares at such timeand

in such manner

SectionS Reacquired Shares Any Shares ofSotics Preferred Stock purchased or

otherwise acquired by the corporation in any manner whatsoever shall be retired and cancelled

promptly after the acquisition thcreof All such shares shall upon their cancellation become

authorized but unissued shares of Preferred Stock and maybe reissued as part of new series of

Preferred Stock subject to the conditions and resthctrona on issuance set forth herein in the

Certificate of Incorporation ormanyother Certificate of Designations creating series of Preferred

Stock or any similar stock or as otherwise required by law

Section Iidation..DissolutlonorWindlnUp Upon any liquidation dissolution

or winding up of the Corporation no distribution shall be made to the holders of shares of stock

ranking junior either as to dividends or upon liquidation dissolution or winding up to the Series

Preferred Stock unless prior thereto the holders of shares of Series Prefreried Stock shall have

received $100 per share plus an amount equal to accrued and unpaid dividends and distributions

thereon whether or not declared to the date of such payment provided that the holders oshnrcsof

Series Preferred Stock shall be entitled to receive an aggregate amoimtper share subject to the

provision for adjustment hereinafter set forth equal to 100 tunes the aggregate amount to be

distributed per share to holders of shailee of Conunon Stock or to the holders of shares of stock

rankurgon apantyertheras todividendsoruponbquidatsoudiasolutronorwnrdugupwlth the

Series Preferred Stock except distributions made ratably on the Series Preferred Stock and all

such panty stock in proportion to the total amounts to which the holders of all such shares are

entitled upon such liquidation dissolution or winding up4 In the event the Corporation shall at any

time declare or pay any dividend on the Common Stock payable in shares otCommon Stock or

effect subdivision or combination or consolidation oftheouf standing shares of Conunon Stock by
reclassification or otherwise than by payment of dividend In shares of Common Stock into

greater or lesser number of shares of Common Stock then in each such case the aggregate amount

to which holders of shares of Series Preferred Stock were entitled Immediately pmwrto such event

under the proviso In clause of the piceding sentence shall be adjusted by multiplying such



amount bya fraction the numerator otwldch is the number of shares of Common Stock outstanding

immediately alter such event and the denominator of which is the rnuubcr of shares of Common

Siock that were outstanding immediately prior to such event

Section consolidation. Mer ctc In case the Corporation shall enter into any

consohdation merger combination or other transaction in winch the shares of Common Slack are

exchanged lbr or changed Into other stock or securities cash andfor any other
properly

then in any

such case each share of Senes Preferred Stock shall at the same tune be similarly exchanged or

changed into an amownper8harc subject to the provision fbradjuslniorit heresnaf ter act forth equal

to 100 nines the aggregate amount of stock secunties cash and/or any other psopeity payable in

kind as the case may be into which or for which each share of Common Stock is changed or

exchanged In the Ovent the Corporation shall at any tune declare or pay any dividend on the

Common Stock payable in shares of Common Stock or effect subdtvision or combination or

consolidation of the outstanding shares of Common Stock by reclassification or otherwise than by

payment of dividend in shares of Common Stock into greater or lesser number of shares of

Common Stock then in each such case the amount set lbrth in the preceding sentenoc with respect

to the exchange or change ofshams of Series Preferred Stock shall badjustod bymultipiying such

amount byd fraction the numerator ofwblcb is the number of shares of Common Stock outstanding

immediately alter such event and the denominator at which is the number of shares of Common
Stoclc that were outstanding immediately prior to such event

Section No Redepiption The shares of Series Preferred Stock shall not be

redeemable.

Section The SedeiD refoned Stock shall rank with respect
to the payment

of dividends end the distribution of asaetzjnmor to all senes of anyotherclass ofth Corporat1ons

Preferred Stock

Section 10 Amendment The Córtiflcste oflncotporation of the Corporation shall

not be amended In any manner which would materially after or change the powers preferences or

special nghts of the Senes Preferred Stock so as to affect them adversely wfthout the affirmative

vote of the holders ofat least two-thirds of the ouatandutg shares orser Pnifbrred Stock voting

together as single class

iN WITNESS WHEREOF this Certificate of Designations is executed on behalf of the

Corporation by its President end attested by its Secretary this 19th day oISeptcmber 2002

Attest

--

tary Prest4ent

SUSAN SCBHIDT BROCK KOREW
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CERTJP1CATE OP AMENDMENT

TO

ADVANCED PHOTONIX INC

CERTIFICATE OP INCORPORATION

Richard Kurtz President and Chief Executive Officer of Advanced Photocix inc

Delaware corporation do hereby certify that

flRST The name of the corporation is Advanced Photonix Inc The date of

filing cilia Cettificate of Incorporation in the State of Delaware was June 22 1988

SECOND Whereas the Class Common Stock has been converted into Class

Common Stock in accordancc with the provisions of the Certificate of Incorporation and the

board of directors and the stockholders of the corporation have approved an increase in the

authorized capital of the corporation as set forth in this amendment the firstparagraph of Article

FOURTh of the corporations Certificate Incorporation is hereby amended to read in its

entirety as foJiows

POURTU The total number of shares that the corporation shall

have authority to ssuc is 110000000 consrshng of 100000000
shares of Class Common Stock par value 001 pet ahare and

I0000000 shares of Preferred Stock par value 001 per share

Preferred Stock of which 780000 shares shall be designated

as Class Convertible Preferred Stock par value $001 per

share Class Preferred Stock

THIRD This amendment ha been duly adopted in accordance with the

provisions of Section 242 of the Delaware General Corporation Law

FOVRTU This amendment shall become effective on the date of filing

in Witness Whereof have signed this Certificate the 22nd day of August 2008

/s/ Richard Kiutz

Richard D.Kurtz

President and Chief Executive Officer
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April 102014

Advanced Photonix Inc

2925 Boardwalk

Ann Arbor MI 48104

Re Stockholder Proposal Submitted by Charles Knowlesdr

Ladies and Gentlemen

This letter confirms our opinion regarding stockholder proposal the Proposal

submitted to Advanced Photonix Inc Delaware corporation the Company by Charles

Knowles Jr the Proponent for inclusion in the Companys proxy statement and form of

proxy for its 2014 annual meeting of stockholders For the reasons explained below it is our

opinion that the Proposal if implemented would cause the Company to violate Delaware law

ii the Proposal is not proper subject for stockholder action under Delaware law and lii the

Company lacks the power and authority to implement the Proposal

Summary

The Proposal asks the stockholders of the Company to adopt binding non

precatory amendment to the Companys By-Laws the By-Laws to impose proxy access

i.e to require the Company to include in its proxy materials stockholder nominees for director

election in certain circumstances The proposed by-law would specify that The provisions of

this subsection may only be amended by vote of the stockholders

The Proposal provides

That Section of the Corporations By-Laws be amended to include the

following Subsection

Lf this Corporation solicits proxies with respect to an election of directors it

shall include in its proxy
solicitation materials including any form of proxy it

distributes at thc Corporations expense one or more ipdividuals nominated by

nominating stockholder in addition to individuals nominated by the board of

directors for the purpose of this subsectiOn nominating stockholder

shall mean one or more persons
who have held director or in street name at

least one percent 1% of the Corporations issued and outstanding common

Cont at
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The by-law contemplated by the Proposal would contradict the Companys

certificate of incorporation the Certificate which grants the Board of Directors of the

Company the Board the unqualified power to amend the By-Laws The Delaware General

Corporation Law the DGCL however expressly prohibits the adoption of By-Law

provisions that are inconsistent with the Certificate Because the Proposal would enact by-law

that is inconsistent with the Certificate the Proposal would violate Delaware law if

implemented ii the Proposal is not proper subject for stockholder action under Delaware law

and iiithe Company lacks the power and authority to implement the Proposal

II AnalysLc

As noted above if the Proposal were adopted the By-Laws would contain

proxy access provision that by its tenDs could not be amended by the Board This new by

law would directly conflict with the Certificate In particular Article SIXTH of the Certificate

states

In furtherance and not in limitation of the powers conferred by

stahzte the Board of Directors is expressly authorized to make

alter or repeal the By-Laws of Company

The Certificate does not limit in any respect the Boards power to amend the By-Laws and

therefore the Certificate mandates that any part of the By-Laws may be amended by the Board

Given this clear conflict between the Proposal and the Certificate the Proposal is

in violation of an express provision of the DGCL Under Section 1Ob of the DCCL the By
Laws may only contain provisions that are consistent with the Certificate

The by-laws may contain any provision not Inconsistent with law

or with the certificate of Incorporation relating to the business of

the corporation the conduct of its affairs and its rights or powers

or the rights or powers of its stockholders directors officers or

employees

Applying this clear statutory mandate the Delaware courts have consistently held that by-laws

contradicting the certificate of incorporation are invalid and nullity These cases span

several decades.2

stock for at least one year prior to the date of the stockholders nomination The

provisions of this subsection may only be amended by vote of the

stockbolders

Centaur Partner.r IV National Intergroup Inc 582 Aid 923 929 Del 1990 diseussed later in this

opinion Essential EnterprLses Corporation Automatic Steel ProduW Inc 159 A.2d 288 291 Dcl Ch

1960 invalidating.a by-law providing for removal of directors without cause because it was inconsistent with

the certificate of incorporation Prickeit American Steel and Pump Corp 253 A.2d 86 88 Del Ch 1969

Cant ..
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The Delaware Supreme COurt has in fact invalidated by-law that contained

exactly the same conflict with certificate of incorporation that is presented by the Proposal

Specifically in Centaur Partners proponent asked stockholders to adopt by-law fixing the

size of the board and purporting to specify that the by-law would not be subject to amendtnent by

the board The certificate of incorporation of the corporation at issue in Centaur Partners

provided that the size of the board was to be fixed in the by-laws and the certificate provided the

board the general authority to adopt or amend the corporate by-laws.3 The Delaware Supreme

Court held that the proposal would be nullity if adopted because it was clearly inconsistent

with the boards power to amend the by-laws and thereby make further changes to board size

The Proposal contains exactly the same conflict because it would enact by-law provision

immune from board amendment in clear contradiction to Certificate provision granting the

Board the unqualified power to amend the By-Laws.4

Because the Proposal would cause the Company to violate Section 109b of the

DGCL and the Delaware cases applying that statute the Proposal would violate Delaware law if

implemented Furthermore because Section 109b of the DGCL prohibits the By-Laws from

containing provisions inconsistent with the Certificate the Proposal is not proper subject for

stockholder action under Delaware law.5 Finally because the proposed by-law would be

invalidating by-law providing one-year terms for directors because the certificate of incorporation provided

three-year director terms Airgas lnc .4fr Products and Chemicals inc A.3d 1182 Dcl 2010

invalidating by-law that would have required directors to stand for re-election approximately two-and-a-half

years after their election because the certificate of incorporation contemplated that directors would serve three-

year terms

Although not quoted in the opinion the certificate pmvision in Centaur that conferred by-law amendment

power on the board Is very similar to the Companys Certificate See Restated Certificate of Incorporation of

National Intergroup Inc Article SEVENTH In furtherance and not in limitation of the powers conferred by

statute the Beard of Directors is expressly authorized to make alter or repeal the by-laws of the Corporation

publicly filed with the Secretary of State of the State of Delaware on March 18 1983

Whether board can effect wholesale repeal of stockholder-adopted by-law Is question that has not been

clearly answered by the Delaware courts In dica the Delaware Court of Chancery cited the Delaware

Supreme Courts decision in Centaur Partners as supporting boards power to effect wholesale repeal
of

stockholder-adopted by-law so long as the certificate of incorporation vests the board with the power to amend

the by-laws General Datacomm Indus State of Wisconsin Investmenf Board 731 A.2d 818 821 Del

Ch 1999 Also the DGCL expressly prohibits board repeal of certain stockholder adopted by-laws relating to

the Vote for director elections and Delawares antitakerwer statute which implies that other by-laws may be

subject to repeal by board Compare DeL 216 prohibitIng board from amending or repealing

stockholder-adopted by-law specifying the vote for director elections 203bX3 prohibiting board from

amending stockholder-adopted by-law opting out of Delawares antitakeover statute

In any event the Proposal is invalid because its provisions would purport to prevent
the board from amending

the proposed by-law In any respect

See CA Inc AFSCME mployee.s Pension Plan 953 Aid 227 Dcl 2008 analyzing whether proposed

by-law was ptoper subject for stockholder action b.y inquiring among other considerations whether the

proposal is within the scope of shareholder action that Section 109b permits
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nullity if purportedly adopted the Company lacks the power and authority to implement the

Proposal

Very truly yours

LL-

8134516.3
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