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Dear Ms. Pustulka:

This is in response to your letter dated January 10, 2014 concerning the
shareholder proposal submitted to FirstEnergy by John Chevedden. Copies of all of the
correspondence on which this response is based will be made available on our website at

http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.

Sincerely,

Matt S. McNair
Special Counsel

Enclosure

cc: John Chevedden
** FISMA & OMB Memorandum M-07-16 ***







March 10, 2014

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  FirstEnergy Corp.
Incoming letter dated January 10, 2014

The proposal requests that the board undertake such steps as may be necessary to
permit written consent by shareholders entitled to cast the minimum number of votes that
would be necessary to authorize the action at a meeting at which all shareholders entitled
to vote thereon were present and voting.

There appears to be some basis for your view that FirstEnergy may exclude the
proposal under rule 14a-8(i)(10). Based on the information you have presented, it
appears that FirstEnergy’s practices, policies and procedures compare favorably with the
guidelines of the proposal and that FirstEnergy has, therefore, substantially implemented
the proposal. Accordingly, we will not recommend enforcement actiontothe
Commission if FirstEnergy omits the proposal from its proxy materials in reliance on
rule 142-8(i)(10). In reaching this position, we have not found it necessary to address the
alternative basis for omission upon which FirstEnergy relies. S

Sincerely,

Sonia Bednarowski -
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS ,

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestxons
and'to determine, initially, whether or not it may be appropriate in a particular matter to_
recommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 14a-8, the Division’s.staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as wcll
as any mformauon fumxshcd by the proponent ot the pmponcnt’s represerxtatlve

Although Rule 14a-8(k) does not require any comumcatxom from shareholders to thc
Commxsswn s staff, the staff will always. consider information concerning alleged violations of
" the statutes administered by the Cormission, including argument as to whether or not activities
proposed to be.taken would be violative of the statute or rile involved. The receipt by the staﬁ'
of such mformatnon, however, should not be construed as changing the staff’s informal
procedures and- proxy review into a formal or adversary procedure.

: It is important to note that the staff’s and Commission’s no-action responses to -

Rule 14a-8(j) submissions reflect only informal views. The determumttons reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal Only 4 court such as a U.S. District Court.can decide whether a company is obligated

. to include shareholder proposals in its proxy materials. Accordingly a discretionary

. determination not to recommend or take Commission enforcement action, does not- preclude a
proponent, or any shareholder of a.company, from pursuing any rights he or shc may have against
the company in coutt, should the management omit the proposal from the company s.proxy
matcna!
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FirstEnergy Corp., at ddunlap@firstenergycorp.com and to the Pr
* CISMA & OMB Memorandum M-07-16 ***

p / FirstEnergy Corp.
ISMA & OMB Memorandum M-07-16 ***

ce:




CLIZITS195ve



§ 1172672013 ~* FLSMA& OM/&Memorandum M-07-16 ***

L

PAGE 01789

/ JOHN CHEVEDDEN /
=+ FISMA & OMB Meméran{dumiM—O?—m bl *** EISMA & OMB Memorandum Mﬁ07‘1§ e
M, Gaorgaim,sﬁim i
Chatoman of the Boaxd
FirstBnergy Corp. (FE) : L
768 MalnSt RECEIVED
Akron OH 44308 s
Phone: 330-761-7837 NOV 2% 9013
’ Rule 14a-8 Proposal Aosiatait Sacrstyny's
Deax My, Smant,

This Rule 14a-8 proposal Is respectfully submitied In support of the Jong-term performance of
.oug company. This proposal is submitted for the next annval shareholder meeting, Rule 14a-8
requirements ate Intonded to be met including the continuous owsership of the requived stock
value until after the date of the respective shurchiolder meeting and presentation of the proposal

at the awwal meeling.  This submiited format, with the sharcholder-supptied emphasis, is

intended to be used for definitive proxy publication,

Tn the interest of company cost savings axd Jmproving the effisiency of the rule 14a-8 process
please communicato via omat™* FISMA & OMB Memorandum M-07-16 ***

Your consideration and the consideration of the Board of Dixectors {s appreclated in support of
the long-term performance of our company. Please aoknowledgs receipt of this proposal

promptly by ema®*Fisma & OMB Memorandum M-07-16 ***

W 24 2i /P

Date

co: Ronda Ferguson <xferguson@fivstenergycorp.com>
Cotporate Seoretary

PH: 330-384-5620

FX: 330-384-5909

EX: 330-384-3866

Danjel M, Dunlap <dduniap@firstenergycorp.com>
Assistant Corpornte Seoxstury

Saily A, Jamieson <sjamicson@flxstensxgyoorp.oom>







Notes: .
John Chevedden, *** FISMA & OMB Memorandum M-07-16 ** sponsored this
pm;;ésak . ) :

Please nofe that the title of the proposal is patt of the proposal.

If the company thinks that any part of the above proposal, other than the first Jine in brackets, can
be omitted from proxy publication simply based on its own reasoning, please obtain a written
agreement from the proponent.

*Nmnber to be assigned by the company,
Astemk to be removed for publication,

This‘pwposal is believed to conform with Staff Legal Butletin 'No, 148 (CF), September 15, 2004
incivéing (emphasis added);
- Accordingly, going forward, we belleve that it would not be appropriate for
- companles to exclude supporting statement language and/or an entire proposal in
~ rellance on rule 14a-8(1)(3) in the following circumstances:
- +the company objects to factual assertions because they are not supported;
+the company objects to factual assertions that, whil o not materally false or
 misleading, may be disputed or countered;
e the company objects fo factual assertions because those assertions may be
~Interpreted by shareholders in a manner that Is unfavorable to the company, its
~directors, or its officers; and/or
-+ the company objects o statements because they represent the opinion of the
~ shareholder proponent or & referenced source, but the statements are not
~ ldentifled speciically as such.
Ws belleva that It Is appropriate under rule 14a-8 for companies fo address
_thesoe objections In their statoements of opposition,

See alsn. Sun Mlerosystems, Ine. (July 21, 2005)
Stock will be held until after the annval meeting and the proposal will be presented at the annual
meeting, Please acknowledge this proposal promptly by e1r+FisMaA & OMB Memorandum M-07-16 **




Akson, Ohlo 44308

F}rStEnelgM ' ‘ 76 Soulh Mein Strset

November 27, 2013

VIA OVERNIGHT MAIL AND ELECTRONIC MAF* FISMA & OMB Memorandum M-07-16 ***

Mz, John Chevedden

L FISMAC& OMB Memorandum M-07-16 ***

Dear Mr. Chevedden:

I am writing on behalf of FirstEnergy Corp. (the “Company™), which received on
November 26, 2013, John Chevedden’s (the “Proponent”) shareholder proposal (copy
enclosed) entitled “Right to Act by Written Consent” (the “Proposal”) for consideration
at the Company’s 2014 Annual Meeting of Stockholders,

The Secwities and Exchange Commission’s (the-“SEC”) rules and regulations,
including Rule 14a-8, govern the proxy process and shareholder proposals, For your
reference, I am enclosing a copy of Rule 14a-8 with this letter.

The Proposal contains certain eligibility or procedural deficiencies and does not
satisfy the requirements of Rule 14a-8. In particular, Rule 14a-8(b) states that “[iln order
to be eligible to submit a proposal, you must have continuously held at least $2,000 in
market value, or 1%, of the [Clompany’s securities entitled to be voted on the [PJroposal
at the meeting for at least one year by the date you submit the proposal. You must
continue fo hold those securities through the date of the meeting.” Based on the records
of our transfer agent, the Proponent is not a registered holder of shares of the Company'’s
common stock. Therefore, you must obtain a proof of ownership letier from the
Depository Trust Company (DTC) participant through which your securities are held at
DTC or from an affiliate of the DTC participant through which your securities are held at
DTC in order fo satisfy your proof of ownership requiteraents in Rule I4a~8 We expect
that, like many shareholders, the Proponent may own shares in “street name” through a
record holder such as a broker or bank,

To remedy these deficiencies, you must provide sufficient proof of ownership of
the requisite number of Company shares for the one-year petiod preceding and including
the date you submitted the Proposal, As explained in Rule 14a-8(b), sufficient proof may
be in the form of}

! According to the SEC staff, an entity is an “affiliate” of a DTC participant if such entity directly, or
indirectly through one or more intermediaries; controls or is controlled by, or is under common contro)
with, the DTC participant.




+ awritten statement from the *“record” holder of the securities (usually a bank or
* broker) verifying that, on the date you submitted the Proposal, the Proponent
continuously held the requisite number of Company shares for the one-year

period preceding and including on the date you submitted the Proposal; or

+ acopy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4 and/or Form 5, or
amendments to those documents or updated forms, roflecting the ownership of the
shares as of or before the date on which the one-year eligibility period begins and
your written statement that the Proponent continuously held the requited number
of shares for the one-year period as of the date of the statement and that the
Proponent intends to continue holding the securities through the date of the
shareholder megting currently expected to be May 21, 2013,

For purposes of Rule 14a-8(b) (2) (i), only DTC participants are viewed as
“record” holders of securities that are deposited at DTC. - As discussed above, however,
the SEC staff has adwised that a securities intermediary holding shares through its
affiliated DTC participant should also be in a position to verify its customer’ ownership
of securities, Therefore, for purposes of Rule 14a-8(b) (2) (i), a proof of ownership letier
from an affiliate of a DTC participant satisfies the requirement to provide a proof of
ownership letter from a DTC participant,

To the extent that you hold the subject securities through a securities intermediary
that is not a DTC patticipant ot an affiliate of a DTC participant, then in addition to a
proof of ownership letter from the securities intermediary, you will also need to obtain a
proof of ownership letter from the DTC participant or an affiliate of a DTC participant
that can verify the holdings of the securities intermediary.

To assist you in addressing this deficiency notice we direct you to the SEC’s Staff
Legal Bulletins (SLB) No. 14F and 14G which we have enclosed with this letter for your
veference.

The SEC’s rules require that any response to this letter be postmarked or
transmitted electronically no later than 14 calendar days from the date you receive this
letter, Please address any response to me at FirstEnergy Corp, 76 South Main Street,
Akron, OH 44308. Alternately, you may send your response via facsmnle to (330) 384-

3866 or via electronic mail to g ;anneson@xwtenergzcmp com,

The Company may ekuludaf the pro;sosal if you do not meet the requirements set
forth in the enclosed rules, However, if on a timely basis you remedy any deficiencies,
we will review the proposal on its merits and take appropriate action. As discussed in the
rules, we may still seek to exclude the proposal on substantive grounds, evén if you cure
any eligibility and procedural defects.




If you have any questions with respect to the foregging,:pif;’aSe feéi}ﬁ'e/eftti coﬁtéct
me at 330-761-4264, e ’

Very truly yours,

Enclosures

be:  Rhonda S. Ferguson
Daniel M, Dunlap




§240.14a-8 Shareholder proposals,

This section addresses when a company must include a shareholder's proposal Inils proxy
statement and Identify the proposal In its form of proxy when the company holds an annual or speoial
meeting of shareholders. In summary, in order to have your shareholder proposal Included on a
company's proxy card, and included along with any supporting statement in lts proxy statement, you
must be eligible and follow certain procedures, Under a few specific circumstancas, the company is
permitted o exclude your proposal, but only after submiliting its reasons fo the Commission. We
structured this section In & question-and-answer format so that it is easler to understand, The
references to "you" are to a shareholder seeking lo submit the proposal. .

(a) Question 1: What Is a proposal? A shareholder proposal is your recommendation or
requirement that the company and/or its board of directors take action, which you Intend to present at a
mesting of the company's shareholders. Your proposal should state as clearly as possible the course of
action thatyou belleve the company should foliow. If your proposal Is placed on the company's proxy .
card, the company must also provide In the form of proxy means for shareholders to specify by boxes a
choloe betwesn approval or disapproval, or abstention. Unless otherwise indicated, the word “proposal’
as used In this section refers both to your proposal, and to your corresponding statement in support of -

your proposal (if any).

(b} Question 2: Who Is eligible to submit a proposal, and how do | demonstrate to the company that
| am eligible? (1) In order to be eligible to submit a proposal, you must have continuously held atleast -
$2,000 In market value, or 1%, of the company's securities entitiad to be voted on the proposal atthe
meeting for at least one year by the date you submit the proposal, You must ¢ontinue to held those
securitles through the date of the meeting.

(2) I you are the registered holder of your securities, which means that your name appears In the
company's records as a shareholder, the company can verlfy your eligibliity on Its own, although you will
still have to provide the company with a written statement that you Intend fo continue to hold the
securitles through the date of the meeting of shareholders, However, If ilke many shareholders you are
not a ragistered holder, the company likely doss not know that you are a shareholder, or how many
shares you own, In this case, at the time you submit your proposal, you must prove your ellgibllity to the

company In one of two ways:

{i) The first way Is to submit to the company a written statement from the “record” holder of your
securlties (usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held the securities for at least one year, You must also include your own written statement
that you Intend fo continue to hold the securitles through the date of the mesting of shareholders; or

(1) The sacond way to prove ownership applies only If you have filed a Schedule 13D (§240.13d-
101), Schedule 136 (§240.13d-102), Form 3 (§248,103 of this chapter), Form 4 (§249.104 of this
chapter) and/or Form 5 (§248.105 of this chapter), or amendments to those documents or updated
forms, refiscting your ownership of the shares as of or before the date on which the one-year eligibliity
perlod begins. If you have flled ons of these documents with the SEC, you may demonstrate your

eligibllity by submitting to the company:

{A) A copy of the schedule andfor form, and any subsequent amendments reporting a change in -
your ownership level; .

{B) Your written statement that you continuously held the required number of shares for the one-
year period as of the date of the statement; and

(©€) Your witién statement that you Intend to continue ownership of the shares through the date of
the company's annual or special meeting,

{c) Questlon 3: How many proposals may | submit? Each shareholder inay submit no more than
one proposal to a company for a particular shareholders' meeting. .

hitpi/fwww.ecfr.gov/cgi-binftext-idx?c=ectr&sid=47b43cbb88844faad586861¢05¢81595...  11/19/2(

© e S s o




{d}s@:}astfon 4. How long can my proposal be? The proposai./inciuding-any accompanying
supporting statement, may not exceed 600 words,

(e) Question &: What Is the deadline for submitiing a proposal? (1) If you are submitting your
proposal for the company's annual meeting, you can In most cases find the deadline In last year's proxy
statement. However, if the compeny did hot hold an annual meeting fast year, or has changed the date
of its meeting for this year more than 30 days from last year's meeting, you can usually find the deadline
in one of the company's quarterly reports on Form 10-Q (§249.308a of this chapter), or In shareholder
reparts of investment companles under §270.30d-1 of this chapter of the Investment Company Act of
1840. In order to avold controversy, shareholders should submit thelr proposals by means, Including
electronic means, that permit them to prove the date of delivery.

(2) The deadline Is calculated In the following manner if the proposal is submitted for & regularly
scheduled annual meeting. The proposal must be recelved ai the company's principal executive offlces
not less than 120 calendar days before the date of the company's proxy statement released to
shareholders In connaction with the previous year's annual meeting. However, if the company did not
hold an annual meeting the previous year, or if the date of this year's annual meeting has been changad
by more than 30 days from the date of the previous year's meeting, then the deadline Is a reasonable
time before the company begins to print and send Its proxy materials.

(3) if you are submitting your proposal for & meeting of shareholders other than a regularly
scheduled annual meeting, the deadline Is a reasonable time before the company begins to print and
send its proxy materials,

(f) Question 6: What if | fall o follow one of the eliglbility or procedural requirements explained in
answers o Questions 1 through 4 of this section? (1) The company may exclude your proposal, but
only after It has notified you of the problem, and you have falled adequately to correct it. Within 14
calendar days of recelving your proposal, the company must notify you in wriling of any procedural or
eligibllity deficiencies, as well as of the time frame for your response, Your response must be
postmarked, ot transmitied electronlcally, no fater than 14 days from the date you recelved the
company's notification, A company need not provide you such notice of a deficlency If the deficlency
cannot be remedled, such as if you fall to submit a proposal-by the company's properly determined
deadline. if the company Intends lo exclude the proposal, it will fater have to make & submlsslon under
§240.14a-8 and provide you with a copy under Question 10 bselow, §240.14a-8()).

(2) I you fall In your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals from its
proxy materials for any meeting held In the following two calendar years,

(0) Question 7: Who has the burden of persuading the Commission or its staff that my proposal can
be excluded? Except as otherwlse noted, the burden is on the company to demonstrate that It Is entitled

to exclude a proposal.

(h) Question 8: Must | appear personally at the shareholders' meeting to present the proposal? (1)
Elther you, or your representative who Is qualified under state law to present the proposal on your
behalf, must atiend the meeting to present the proposal, Whether you attend the meeting yourssif or
send a qualifled representative to the meeting In your place, you should make sure that you, or your
representative, follow the proper state law procedures for attending the meeting and/or presenting your

proposal,

{2) If the company holds its shareholder mesting In whole or in part via electronio media, and the
company permits you or your representative to present your proposal via such media, then you may
appear thraugh electronic media rather than traveling to the meeting fo appear in person.

;(3) ’Efyc}u or your quaiifled representative fail to appear and present the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materlals for any
meetings held in the following two calendar years, : '

http:l!www.ecﬁ'.gdvicgi-bin/text-idx?c=ecfr&sid¢47b43cbb8 8844£aad586861c05c81595...  11/19/2(




80} Quasﬁon 9:1f 1 have complled with the procedural requirements, on what other bases may a
company rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper
subject for action by shareholders under the laws of the Jurlsdiction of the company’s organization;

Nore 1o PARAGRAPH (1)(1): Depending on the subject malter, some proposals are not considered proper under
state law If they would be binding on the company If approved by shareholders, In our experlence, most proposals
that are cast as recommendations or requests that the board of dirsctors take specified action are proper under
state law, Accordingly, we will assume that a proposal drafled as a recommendation or suggestion Is proper
unless the company demonstrates otherwiss,

(25 Violation of law: If the proposal would, if Implemented, cause the company to violate any stats,
federal, or forelgn law to which it Is subject; i

NOTE TO PARAGRAPH (1){2): We will not apply this basls for exclusion to permit exclusion of a proposal on
grounds that it would violate forsign law If compliance with the forelgn law would result in a violation of any state or

foderal law.

{3) WG;’atfon of proxy rules: If the proposal or supporting fstaiemant Is contrary to any of the
Commisslon's proxy rules, including §240.14a-9, which prohlbits materially false or misleading
statements In proxy soliciting materials; - .

(4) Personal grievancs; special Interest: If the proposal relales to the redress of a personal claim or
grievance agalnst the company or any other person, or if it Is designed to result in a benefit to you, or to
further a personal Interest, which Is not shared by the other shareholders at large;

(6) Relevance: If the proposal relates to operafions which account for less then & percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its net
earnings and gross sales for its most recent flscal year, and Is not otherwise significantly related to the

company's business;

(6) Absencs of power/authorlly: if the company would lack the power or authority to Implement the
proposal; : e

(7) Management functions: If the proposal deals with a matter relating to the company's ordinary
business operations; ,

(8) Director efectlons: If the proposal: .
//(,i} Would disqualify & nominee who Is standing for election;
(Ity Would remove a director from office befora his or her term expired;

(1) Questions the competencs, business judgment, or character of one or more nominees or
directors;

(Iv) Seeks to Include a specific Individual In the company's proxy materlals for election to the board
of directors; or

(v) Otherwise could affect the outcome of the upsoming election of directors,

(8) Confllets with-company’s proposal: If the proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders at the same mesting;

No?e%,e PARAGRAPH (1)(9): A company's submisslon to the Commission under this section should specify the
points of conflict with the company's proposal, Sl

//{‘Sé)s&bstanﬂaliy Implemented: If the company has already sdbstantiaﬁy Implemented the
proposal; - ’

Nortg ﬁmmmn (1)(10): A company may exclude a shargholder pwpésal that would provide an advisory
yote or seek future advisory voles lo approve the compensation of executives as disclosed pursuant to ltem 402

http:/iwww,ecfr.govicgi-binttext-idx7c=ecfr&sid=47b43cbb88844£2ad586861c05¢81595... 1171972




- of Regulalion S-K ({§229.402 of this chapter) or any Successor 1o item 4UZ {a “say-on-pay Vole"} or mat reraes 10
~ tha frequency of say-on-pay voles, provided that In the most recent shareholder vote required by §240.14a-24(b}

~of this chapler a single year (1., one, two, or three years) recelved approval of a majority of votes caston the

- matter and the company has adopted a pollcy on the frequency of say-on-pay votes that Is consistent with the

- choloe of the majorlty of voles cast In the most recent sharaholder vole required by §240,14a-21(b} of this chapler.

~ (11) Duplication: If the proposal substantlally duplicates another proposal previobsly submiited to
1he company by another proponent that will be Included In the company's proxy materlals for the same

A meeting;
- (12) Resubmissions: If the proposal deals with substantially the same subject malter as another
- proposal or proposals that has or have been previously included in the company's proxy materials

~ within the preceding 5 calendar years, a company may exclude It from Its proxy materlals for any
‘mesting held within 3 calendar years of the last ime {t was included if the proposal received:

(1) Less than 3% of the vols I propesed once within the preceding 5 calendar years;

(i) Less than 6% of the vote on its last submisslon to shareholders if proposed twice previously
within the preceding & cglendar years; or i

(1) Less than 10% of the vote on its last submission to shareha!dérs' If proposed three times or
more previously within the preceding 5 calendar ysars; and :

; Id(w) Speclfic amount of dividends: If the proposal relates to speclific amounts of cash or stock
ividends, _ :

{)) Question 10: What procedures must the company follow if it intends to exclude my proposal? (1)
" If the companydntends to exclude a proposal from Its proxy materlals, it must file its reasons with the
Commission no later than 80 calendar days before it filas its definitive proxy statement and form of
proxy with the Commission. The company must simultaneously provide you with a copy of its
submission. The Commission staff may permit the company to make its submission later than 80 days
before the company flles its definitive proxy statement and form of proxy, if the company demonstrates
good cause for missing the deadline. :

(2) The company must file six paper coples of the following:

(1) The proposal;
(i} An explanation of why the company belleves that it may exclude the proposal, which should, if

possible, refer to the most recent applicable authority, such as prior Division ietters issued under the
rule; and

(1) A supporting opinion of counsel when such reasons are based on matters of state or forelgn
law,

(k) Question 11: May | submit my own statement to the Commisslon responding to the company's
~arguments? :

 Yes, you may submit a response, but it is not required. You should try to submit any response to
us, with & copy to the company, as soon as possible after the company makes its submission, This way,
- the Commission staff will have tims to consider fully your submission before it Issues its response. You

- should submit six paper coples of your response.

- [0 Question 12: If the company Includes my shareholder proposal In lts proxy materials, what
~ Information about me must it include along with the proposal liself?

~{1) The company's proxy statement must Include your name and address, asiv:)eil as the number of
~the company's voting securlties that you hold. However, Instead of providing that Information, the
- company-may Instead Include a slatement that it will provide the Information to sharsholders promptly

~ upon recelving an oral or written request, )

http://www.ecfr. goviogi-bintext-idx To=ecfr&sid=47b43cbb88844faad58686 1c05081595...  11/19/2(




http://www.ecfr.gov/cgi-binftext-idx 7c=ecfr&sid=47b43cbb88844faad586861c05¢81595...

{2) The cmnﬁahy Is not responsible for the contents of your proposal or supporting statement.

{m) Qttestlan 13: Whet can | do If the company Includes in its proxy statement reasons whylt
believes shgrehdders should not vote In favor of my proposal, and | disagree with some-of its
statements *

(1) The oampany may elect to include in Its proxy statement reasons why It believes shareholders
should vote egalnst your proposal, The company Is allowed o maka arguments reflacting its own point
of view, just as you may express your own point of view In your proposal's supporting statement,

(2) However, If you believe that the company's oppostiion to your proposal containg materlally false
or misleading statements that may violate our anii-fraud rule, §240,14a-9, you should promptly send to
the Commission staff and ihe company a letter explaining the reasons for your view, along with a copy
of the company's statements opposing your proposal, To the extent possible, your letier should include
speoific factual information demonsirating the Inaccuracy of the company's clalms. Time permitting, you
may wish to try to work out your differences with the company by yourself befors contacting the
Commission staff,

{3) We require the company to send you a copy of its statements opposing your proposal before it
sends Its proxy materials, so that you may bring to’our attention any materlally false or misleading
statements, under the following timeframes:

(i) If our no-action response requires that you make revislons to your proposal or supporting
statement as a condition to requlring the company to inglude It in its proxy materials, then the company
must provide you with a copy of lts opposition statements no later than 5 calendar days after the
company recelves a copy of your revised proposal; or

(1) In all other cases, the company must provide you with a copy of its opposition statements no
later than 30 calendar days before lts files defi nitive coples of its proxy statement and form of proxy

under §240.14a-6.

[63 FR 20119, May 28, 1908; 83-FR 50622, 50623, Sept, 22, 1098, as amonded al 72 FR 4168, Jan, 28, 2007; 72
FR 70456, Dee. 11, 2007; 73 FR 877, Jan. 4, 2008 78FR 6045, Feb. 2,2011; 76 FR 66782, Sapt 16, 20'%0)
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Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

- Staff Lagal Bulletin No. 14F (CF)

Actlon: Publication of CF Staff Legal Bulletin .
égta: October 18, 2011

~ Summary: This staff legal bulletin provides Information for companies and
- shareholders regarding Rule 14a-8 under the Securitles Exchange Act of

N 1934:

Supplementary Information: The statements In this bulletin represent
the views of the Division of Corporation Finance (the “Division™). This
bulletin Is not a rule, regulation or statement of the Securities and
Exchange Commisslon (the “*Commission”). Further, the Commisslon has
nelther approved nor disapproved ks content.

Contacts; For further Information, please contact the Divislon's Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgl-bin/corp_fin_lnterprative,

A.'Tha purpose of this bulletin

- This builetin Is part of a continuing effort by the Division to provide
- guldance on important Issues arising under Exchange Act Rule 14a-8,
~_ Specifically, this bulletin contalns information regarding:

s Brokers and banks that constitute “record” holders under Rule 14a-8 :
~ A(b)(2)(D for purposes of verifying whether a beneficial owner Is
~eligible to submit a proposal under Rule 14a-8;

¢ Common errors shareholders can avold when submitting proof of
- ownershlp to companies;

¢ The submisslon of revised proposals;

+» Procedures for withdrawing no-action requests regarding proposals
“submitted by multiple proponents; and

o The Divislon’s new process for trénsmttttng Rule 14a+8 no-actlon
responses by emall.

You can find additional guldance regarding Rule 14a-8 In the foliowing
bulletins that are avallable on the Commission’s website: SLB No. 14, SLB
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No, 144, SLB No. 148, SLB No. 14, SLB No, 14D and SLB No. 14E,

B. The types of brokara and banks that constitute “record” holders
undet Rule 14a-8{b){2){1) for purposes of vetifying whether a
beneficial owner Is ellgible to submit a proposal under Rule 14a-8

1. Ellglbility to submit a proposal uhdarRule 14a-8

To ba eligible to submit a shareholder proposal, a sharsholder must have
continuously held at least $2,000 In market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of tha date the shareholder submits the proposal,
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company
with a written staterent of Intent to do sod :

The steps that a shareholder must take to verlfy his or her eligibifity to
submit a proposal depend on how the shareholder owns the securltles,
There are two types of security holders In the U.S.! reglstered owners and
beneficlal owners.2 Reglstered owners have a direct relationshlp with the
Issuer because thelr ownership of shaves Is listed on the records malntalned
by the Issuer or Its transfer agent, If a shareholder Is a registered owner,
the company can Independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibllity requirement,
The vast majority of Investors In shares Issued by U.S, companles,
however, are beneficlal owners, which means that they hold thelr securities
In book-entry form through a securitles Intermediary, such as a broker or a
bank. Beneficlal owners are sometimes referred to as “street name”
holders, Rule 14a-8(b)}{2)(I) provides that a beneficial owner can provide

~ proof of ownership to support his or her ellgibllity to submit a proposal by
submitting a written statement “from the *record’ holder of [the] securities
(ysually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securitlies
continuously for at least one yeard

2. The role of tha Deposltory Trust Company

Most large U.S. brokers and banks deposit thelr customers’ securities with,
and hold those secutitles through, the Depository Trust Company (*DTC"),
a ragistered clearlng agency acting as a securitles depository, Such brokers
and banks are often referred to as “participants” in DTC.4 The names of
these DTC participants, however, do not appear as-the reglstered owners of
the securities deposited with DTC on the list of shareholders maintalned by
the company or, more typlcally, by Its transfer agent, Rather, DTC’s
nominee, Cede & Co., appears on the shareholder list as the sole raglstered
owner' of securlties deposited with DTC by the DTC partictpants. A company
can request from DTC a “securities position listing” as of a specified date,
which Identifies tha DTC participants having a position In the company’s
secugt!es and the number of securities held by each DTC particlpant on that
date.

3. Brokers and banks that constitute “record” holders under Rula
14a-8(b){(2)(I) for purposes of verifying whether a beneficlal
owner Is eligible to submit a proposal under Rule 14a-8" -

http:/Awww,sec.goviinterps/legal/efslb14f him 11112013
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In The Haln Celestlal Group, Inc, (Oct. 1, 2008), we took the position that
an Introducing broker could be consldered a “record” holder for purposes of
Rule 14a-8(b)(2)(1), An Introducing broker Is a broket that engages In sales
and other activitles Involving customer contact, such as opening customer
accounts and accepting customer orders, but Is not permitted to maintain
custody of customer funds and securities. Instead, an Introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securlties, to clear and execute customer trades, and to
handle other functions such as issulng confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; Introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securltles position listing, Hain Gelestial has tequired companles to
accept proof of ownershlip letters from brokers in cases where, unlike the
positions of reglstered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or Its transfer agent’s records or against DTC's secutities position listing,

In light of questions we have recelved following two recent court cases
relating to proof of ownership under Rule 14a-8Z and In light of the
Commisslon’s discusslon of registered and beneficlal owners In the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(1). Because of the transparency of DTC participants’
positions In a company’s securities, we will take the view going forward -
that, for Rule 14a-8(b)(2)(}) purposes, only DTC participants should be
viewed as “record” holders of securltles that are deposited at DTC, As a
result, we wiil no longer follow Haln Celestial.

Wa belleve that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(l) wili provide greater cartalnty to
beneficlal owners and companles, We also note that this approach Is

" conslstent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addregsing that rule, under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposlt
with DTC when calculating the number of record holders for purposes of
Sectlons 12(g) and 15(d) of the Exchange Act,

Companies have occaslonally expressed the view that, because DTC’s
nominee, Cede & Co,, appears on the shareholder list as the sole registered
owner.of secutitles deposited with DTC by the DTC patticipants; only DTC or
Cede & Co, should be viewed as the “record” holder of the secutitles held

on deposit at DTC for purposes of Rule 14a-8(b)(2)(1), We have never
interpreted the rule to require a sharsholder to obtain a proof of ownership
letter from DTC or Cede & Co,; and nothing in this guldance should be
construed as changing that view.

How can a shareholder determine whether his or her broker or bank Is a
DTC particlpant?

Shareholders and companles can confirm whether a particular broker or
bank Is a DTC patticipant by checking DTC's participant list, which is
cutrently avallable on the Internet at

http://www.dtcc. com/downloads/membership/directorles/dtc/alpha.pdf,

hitp://www.sec.gov/interps/egal/cfslbl4fhtm 11/11/2013




Staff Legal Bulletin No, 14F (Shateholder Proposals) o .+ Pagedoty

What If a shareholdet’s broker or bank Is not on BTC’spart!cmaﬁt Mtz |

The shareholder will need to obtaln proof of ownershlp from the DTC . |

participant through which the securities are held. The shareholder 1
should be able to find out who this DTC participant Is by asking the |
shareholdet’s broker or bank.2 / ’

If the DTC participant knows the shareholder’s broker or bank's |
holdings, but does not know the shareholder’s holdings, a shareholder |
could satlsfy Rule 14a-8(b)(2)(I) by obtalning and submitting two proof T

of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year ~ one from the shareholder’s broker or bank =
conflrming the shareholder's ownership, and the other fromthe DTC |

participant conflirming the broker or bank’s ownership. : /

How will the staff process no-actlon requests that argue for ;e;;'cit{sian on |
the basls that the shareholder’s proof of ownership Is not from a DIC
participant? LT e

The staff will grant no-action reljef to a company on the basls that the
shareholder's proof of ownership Is not from a DTC particlpant only If
the company’s. hotica of defect describes the required proof of
ownership In a manner that Is consistent with the guldance contalned in
this bulletin, Under Rule 14a-8(f)(1), the shareholder will havean
opportunity to obtain the requisite proof of ownershlip after receiving the
notice of defect, ’

C. Common errors sharaholders can avold when submitting proof of
ownership to companies ‘

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guldance on how to avold these errors,

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 In matrket value, or
1%, of the company's securltles entitled to be voted on the proposal at the
meeling for at least one year by the date you submit the

proposal” (emphasls added).A% We note that many proof of ownership
letters do not satisfy this requirement because they do not verify the
shareholder's beneficlal ownership for the entlre one~year period preceding
and Including the date the proposal is suibmitted. In some cases, the letter
speaks as of a date before the date the proposal Is submitted, thereby
leaving a gap between the date of the verlfication and the date the proposal
Is submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
falling to verify the shareholder’s beneficlal ownership over the required full
one-year perlod preceding the date of the proposal's submisslon,

Second, many letters fail to conflrm continuous ownership of the securitles,
This can occur when a broker or bank submits a letter that confirms the
shareholder's beneficlal ownership only as of a specified date but omits any

Ittpi/iwwrw.see.gov/interps/legaliefsibl4f him 11/11/2013
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- reference to continuous ownership for a one-year perlod.

- We recognlze that the requirements of Rule 14a-8(b) are highly prescriptive
~and can cause fnconvenlence for shareholders when submitting proposals,
Although our administration of Rule 14a-8(b) Is constralned by the terms of
- therule, we belleve that shareholders can avold the two errors highlighted
~~above by arranging to have thelr broker or bank provide the required -
‘verification of ownhership as of the date they plan to submit the proposal
~using the following format; )

A of [date the proposal Is submitted), [name of shareholder)
held, and has held continuously for at least one year, [number
of securltles) shares of [company name) [class of securitles).”AL

~As discussed above, a shareholder may also need to provide a separate
- written statement from the DTC participant through which the shareholdet's
- secutities are held If the shareholdar’s broker or bank Is hot a DTC ’
~ participant,

D, The submisslon of revised proposals

On occaslon, a shareholder will revise a proposal after submitting t to a
company. This sectlon addresses questions we have raceived regarding
revislons to a proposal or supporting statement, L

1. A shareholdet submits a timely proposal. The shareholder then
- submits a revised proposal bafore the company’s deadline for
racalving proposals, Must the company accept the revisions?

Yes. In this situation, we belleve the revised proposal setves as a
replacament of the Initlal proposal, By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal, Therefore, the
shareholder is not In violation of the one~proposal imitation In Rule 14a-8
{c)£2 If the company Intends to submit a no-action request, It must do so
with respect to the revised proposal,

We recognize that In Questlon and Answer E.2 of SLB No. 14, we indicated
that If a shareholder makes revislons to a proposal before the company
submits fts no-action request, the company can choose whether to accept
the revislons, However, this guldance has fed some companles to balieve
that, in cases whera shareholders attempt to make changes to an Initlal
proposal, the company is free to lanore such revislons even If the revised
proposal Is submitted before the company’s deadline for recalving
shareholder proposals. We are revising our guidance on this Issue to make
clear that a company may hot lgnore a revised proposal In this situation, 12

2. A shareholder submits a timely proposal. After the deadiine for
receiving proposals, the shareholder submits a revised proposal,
Must the company accept the revisions?

No. If a shareholder submits revislons to a proposal after the deadline for
recelving proposals under Rule 14a-8(e), the company Is not required to
accept the revislons, However, If the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
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submit a notlce stating Its Intentlon to exclude the revised proposal, as
required by Rule 14a-8(}), The company’s notice may clte Rule 14a-8(e) as
the reason for excluding the revised proposal, If the company does not
accept the revislons and intends to exclude the Initlal proposal, it would
also need to submit Its reasons for excluding the initlal proposal,

3. If a shateholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownershlp?

A shareholder must prove ownership as of the date the orlginal proposal Is
submitted, When the Commission has discussed revisions to proposals A2 It
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time, As outlined In Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder Intends to
continue to hold the securities through the date of the sharehoider meeting.
Rule 14a-8(f)(2) provides that If the shareholder “falls In [his or her}
promise to hold the required number of securities through the date of the
maeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder's] proposals from Its proxy materlals for any
meeting held In the following two calendar years,” With these provisions In
mind, we do not Interpret Rule 14a-8 as requiting additional proof of
ownership when a shareholder submits a revised proposal 8

E, Procedures for withdrawing no-action requests foi proposals
submitted by muitiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos, 14 and 14C, SLB No, 14 hotes that a
company should Include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders Is withdrawn, SLB No.
14C states that, if each shareholder has deslgnated a lead Individual to act
on Its behalf and the company Is able to demonstrate that the Individual ts
authorlzed to act on behalf of all of the proponents, the company need only
provide a fetter from that lead individual indicating that the lead Individual
Is withdrawing the proposal oh behalf of all of the proponents.

Because there Is no rellef granted by the staff In cases whera a ho-actlon
request Is withdrawn followlng the withdrawal of the related proposal, we
racognize that tha threshold for withdrawing a no-action request need not
be overly burdensome, Golng forward, we will process a withdtawal request
- If the company provides a letter from the lead filer that includes a
representation that the lead filer {s authorlzed to withdraw the proposal on
behalf of each proponent identified In the company’s ho-action request.i&

F. Usa of emall to transmit our Rule 14a-8 ne-actioh responses to
companles and proponents

To date, the Division has transmitted coples of our Rule 14a-8 no-action
responges, Including coples of the correspondence we have recelved In
connection with such requests, by U.S, mall to companies and proponents.
We also post our response and the related correspondence to the
Commisslon’s website shortly after Issuance of our response,

In orderto aocele;ate dellvery of staff responses to companles and
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~ proponents, and to reduce our copylng and postage costs, going forward,
wa Intend to transmit our Rule 14a-8 no-action responses by emall to
~companles and proponents. We tharefore encourage both companies and -
. proponents to Include emall contact Informatlon In any correspondence to

~ each other and to us, We will use U.S, mall to transmit our no-actlon

- tesponse to any company or proponent for which we do not have emall

" contact Information,

Glven the avallabliity of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
companles and proponents to copy each other on correspondence
submitted to the Commisslon, we belleve It Is unnecessary to transmit
coples of the related correspondence along with our no-actlon response.
Therefore, we Intend to transmit only our staff response and not the
correspondence we receive from the partles, We will continue to post to the,
Commisslon’s website coples of this correspondence at the same time that
we post our staff no-action response,

- 4 See Rule 14a-8(b).

2 For an explanation of the types of share ownership In the U.S,, see
Concept Release on U.S, Proxy System, Release No, 34-62495 (July 14,
2010) {75 FR42982] (*Proxy Machanlcs Concept Relaase”), at Section ILA.
" Tha term “beneficial owner” does not have a uniform meaning under the
“federal securitles laws, It has a different meaning In this bulletinas
- compared to “beneficlal owner” and “beneficial ownership” In Sections 13
- and 16 of the Exchange Act, Our use of tha term In this bulletin is not .
- Intended to suggest that registered owners ar¢ not beneficlal owners for -
- purposes of those Exchange Act provisions, Sge Proposed Amendments to
~ Rule 14a-8 under the Securltles Exchange Act of 1934 Relating to Proposals
- by Securlty Holders, Release No, 34-12598 (July 7, 1976) [41 FR 29982},
~ &t m2 (*The term ‘beneficial owner’ when used In the context of the proxy
rules, and In light of the purposes of those rules, may be Interpreted to
~have a broader meaning than it would for certaln other purpose(s] under
~the federal securities laws, such as reporting pursuant to the Willlams
E Aﬁt;”)- . .
- 31 a shareholder has filed a Schedule 13D, Schedule 136G, Form 3, Form 4
~or Form 5 reflecting ownership of the required amount of shares, the
~ shareholdsr may Instead prove ownetship by submitting a copy of such
fllings and providing the additional Information that Is described in Rule
14a-8(b)(2)(),

4 PTC holds the deposited securlties In “funglble bulk,” meaning that there
are ho specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata Interest or
position In the aggregate number of shares of a particular Issuer held at
DTC, Correspondingly, each customer of a DTC particlpant ~ such as an
indlvjdual Investor ~ owns a pro rata Interest In the shares In which the DTC
participant has a pro rata Interest. See Proxy Mechanlcs Concept Release,
at Section 1L.B.2.a,

3 gee Exchange Act Rule 17Ad-8,
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& See Net Capltal Rule, Release No, 34-31511 (Nov. 24, 1992) [57 FR
569737 ("Net Capltal Rule Release”), .at Section I.C. - i

Z gee KBR Inc. v. Chavedden, Civil Action No. H-11-0196, 2011 U.5, Dist,
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apt. 4, 2011); Apache Corp, v.
Chevadden, 696 F. Supp, 2d 723 (S.D, Tex, 2010), In both casas, the court
concluded that a securitles Intermediary was not a record holder for
purposes of Rule 14a-8(b} because It did not appear on a list of the
company’s non-objecting beneflclal owners or on any DTC securities
position listing, nor was the Intermediary a DTC participant,

8 Techne Corp. (Sept. 20, 1988),

2 1n addition, If the shareholder’s broker Is an introducing broker, the
shareholdets account statements should Include the cleating broker's
identlty and telephone number, See Net Capltal Rule Release, at Section
ILC,(I11). The clearing broker will generally be a DTC particlpant.

12 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s recelpt date of the proposal, absent the
use of elgctronic or othar means of same-~day delivery,

+41 This format Is acceptable for purposes of Rule 14a-8(b), but It Is not
mandatory ot excluslive, ,

12 As such, It Is not approptiate for a cotpany - to send a notice of defect for
muitiple proposals under Rule 14a-8(c) upon recelving a revised proposal.

L3 This position will apply to all proposals submitted after an Initlal proposal
but before the company's deadline for recelving proposals, regardless of
whether they are explicitly labeled as “revislons” to an Initlal proposal,
uniess the shareholder afflrmatively.Indlcates an Intent to submit a second,
addjtional proposal for Inclusion In the company’s proxy materlals, In that
case, the company must send the sharehelder a notica of defect pursuant
to Rule 14a-8(f}(1) If it Intends to exclude elther proposal from its proxy
raaterlals In rellance on Rule 14a-8(c). In light of this gutdance, with
respect to proposals or revislons recelved before a company’s deadline for
submisslon, we-wlli no longer foliow Layne Chrlstensen Co, (Mar, 21, 2011)
and other prior staff no~action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) ohe-proposal limitation If such
proposal Is submitted to a company after the company has elther submitted
a Rule 14a-~8 no-action request to exclude an earller proposal submitted by
the same proponent or notifled the proponent that the eatller proposal was
excludable under the rule,

U see, 6.9, Adépﬁbn of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov: 22, 1976) {41 FR 52994]

1% Because the relevant date for proving ownershlp under Rule 14a-8(b) Is
the date the proposal Is submitted, a proponent who does not adequately
prove ownership In connectlon with a proposal Is not permitted to submit
another proposal for the same meeting on a later date,

18 Nothing In this staff position has any effect on the stai:ﬁs of any
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5 éﬁarehoicfer proposal that Is not withdrawn by the proponent or its Lt
‘authorlzed representative,
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Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No, 146‘(CP)
Action: Publication of CF Staff Legal Bulletin
Date: October 16, 2012

Summary: This staff legal bulletin provides Information for companles and
shateholders regarding Rule 14a-8 under the Securitles Exchange Act of
1934,

Supplementary Information: The statements In this bulletin represent
the views of the Divislon of Corporation Flnance (the “Division”), This
bulletin Is not & rule, regulation or statement of tha Secuiltles and
Exchange Commission (the “*Commlssion®), Further, the Commisslon has
neither approved nor disapproved Its content.

Contacts: For further information, please contact the Dlvision's Office of
Chlef Counsel by calling (202) 551-3500 or by submitting & web-based
request form at httpst//tts,sec.gov/cgi-bin/corp_fin_interpretive,

A, The purpose of this bullatin

This bulletin Is part of a continuing effort by the Division to provide
guldance on lmportant Issues arlsing undet Exchange Act Rule 14a-8.
Specifically, this bulletin contalns Information regarding:

o the partles that can provide proof of éwnérshlp under Rule 14a-8(b)
(2)(1) for purposes of verlfying whether a beneficlal owner Is eliglble
to submit a proposal under Rule 14a-8;

o the manner In which companles should notify proponents of 3 fallure
to provide proof of ownarship for the one-year period required under
Rule 14a-8(b)(1); and =

¢ the use of webslte references in propaéah‘and supporting statements.

You can find additional guldance regarding Rﬁl& 1448 In the following

bulletins that are avallable on the Commission’s website: SLB +SLB
No, 144, SLB No. 148, SLB No, 14C, SLB No. 14D, SLB No. 14E and SLB
jJQI 34F| K

B, Partles that can provide proof of ownership under Rule 14a-8(b)
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(2)() for purpoﬁes of verifying whether a beneficial owner Is
eligible to submit a proposal under Rule 142-8 :

1. Sufficlency of proof of ownership letters pzéovlded by
afflliates of DTC participants for purposes of Rule 14a-8(h)(2)

Q)

To be eligible to submit a proposal under Rule 14a-8, a shareholder must,
among other things, provide documentation evidencing that the

shareholder has continuously held at least $2,000 In market value, or 1%,
of the company’s securltles entitied to be voted on the proposal at the
shareholder meeting for at least one year as of the date the shareholder
submits the proposal. If the shareholder Is a beneficlal owner of the
securities; which means that the securities are held In book-entry form
through & securities intermediary, Rule 14a~8(b)(2)(}) provides that this
documentation can be in the form of a “written statement from the ‘record’ -
holder of your securitles (usually a broker or bank)....” -

In SLB No. 14F, the Divislon described its view that only securltles
intermedlarles that are participants in the Depository Trust Company
(*DTC") should be viewed as “record” holders of securities that are
deposited at DTC for purposes of Rule 14a-8(b)(2){1). Therefore, a
beneficlal owner must obtaln a proof of ownership letter from the DTC
participant through which Its securlties are held at DTC In order to satisfy
the proof of ownership requirements In Rule 14a-8. /

During the most recent proxy season, some companles questioned the
sufficiency of proof of ownership letters from entitles that were not
themselves DTC participants, but were affiliates of DTC participants. By
virtue of the affillate relatlonship, we belleve that a securities Intermadiary
“holding shares through Its affillated DTC participant should be in a position
to verlfy Its customers’ ownership of securities. Accordingly, we are of the
view that, for purposes of Rule 14a-8(b}(2)(}), a proof of ownership letter
from an affiliate of a DTC participant satisfles the requirement to provide a
proof of ownership letter from a DTC particlpant,

2. Adaguacy of proof of ownership letters from securitiss
intermediaries that are not brokers or banks

We understand that there are c¢ircumstances in which securities
intermediarles that are hot brokers or banks malntain securities accounts in
the ordinary course of thelr business, A shareholder who holds securlties
through a securlties Intermediary that Is not a broker or bank can satisfy
Rule 14a-8's documentation requirement by submitting a proof of
ownership letter from that securitles Intermediary.? If the securities
Intermedlary Is not a DTC participant or an afflilate of a DTC participant,
then the shareholder wiil also need to obtaln a proof of ownership letter
from the DTC participant or an affiliate of a DTC participant that can verify
the holdings of the securltles intermediary, ’

C. Manner In which companies should notify propgﬁents of a fallure
to provide proof of ownership for the one-year parlod required
undet Rule 14a-8(b)(1) ’

As discussed In Section C of SLB No, 14F, a common etror In proof of
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owhership letters Is that they do not verify a proponent’s beneficlal
ownership for the entlre one-year perlod preceding and Including the date

.the proposal was submitted, as required by Rule 14a-8(b){(1). In some
cases, the letter speaks as of a-date before the date the proposal was
submitted, thereby leaving a gap between the date of vetlfication and the
date the proposal was submitted, In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a perlod of only
one year, thus falling to verlfy the proponent’s beneficlal ownership over
the required full ona-year perlod preceding the date of the proposal's
submission,

Under Rule 14a-8(f), if a proponent falls to follow one of the eligibllity or
procedural requirements of the rule, a company may exclude the proposal
only If it notifiés the proponent of the defact and the proponent falls to
correct it, In SLB No, 14 and SLB No. 14B, we explained that companles
should provide adequate detall about what a proponent must do to remedy
all eligibility or procedural defects, ,

We are concerned that companles’ notices of defect are not adequately
deseribing the defects or explalning what a proponent must do to remedy
defects In proof of ownership letters, For example, some companles’ notlces,
of defect make no mentlon of the gap in the perlod of ownership covered by
the proponent’s proof of ownership letter or other specific deficlencles that
the company has Identified, We do not belleve that such notices of defect
serve the purpose of Rule 14a-8(f),

Accordingly, golng forward, we will not concur In the exclusion of a proposal
under Rules 14a-8(b) and 14a-8(f) on the basls that a proponent's proof of
ownership does not cover the one-year perlod preceding and including the
date the proposal Is submitted unless the company provides & notice of
defect that ldentifies the specific date on which the proposal was submitted
and explains that the proponent must obtain a new proof of ownership
letter verifying contintious ownership of the requisite amount of secutitles
for the one~year perlod preceding and Including such date to cure the
defact, We view the proposal’s date of submission as the date the proposal
Is postmarked or transmitted electronically, Identifying In the notice of
defect the spacific date on which the proposal was submitted will help a
proponent better understand how to remady the defects described above
and will be particularly helpful In those Instances in which It may be difficult
for a proponant to determine the date of submission, such as when the
proposal Is not postmarked on the same day It Is placad In the mall, In
addition, companles should Include coples of the postmark or evidence of
electronlc transmission with thelr no-action requests,

D. Use of webslte addresses In proposals and supporting
statements :

Recently, a number of proponents have Included In thelr proposals o, in
their supporting statements the addresses to websites that provide more
Information about thelr proposals. In some cases, companies have sought
to exclude eifther the webslite address or the entire proposal due to the
reference to the webslte address. -

In SLB No. 14, we explalned that a reference to a website address Ina
proposal does not ralse the concerns addressed by the 500-word limitation
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In Rule 14a-8(d). We continue to be of this vlew and, accordingly, we will
continue to count a website address as one word for purposes of Rule 14a-8
(d). To.the extent that the company. seeks the eéxclusion of a websita
reference In a proposal, but not the proposal ltself, wa will continue to

follow the guldance stated In SLB No, 14, which provides that references to
website addresses in proposals or supporting statements could be subjact

to excluston under Rule 14a-8(1){3) If the Information contained on the
webslte Is matetlally false or misleading, Irrelevant to the subject matter of
the pr%posal or otherwise In contravention of the proxy rules, Including Rule *
14a-9.

In light of the growing interest In including references to webslte addresses
In proposals and supporting statements, we are providing additional
guldance on the appropriate use of webslte addresses in proposals and

supporting statements.4

1. References to webslte addresses in a proposal or
supporting statement and Rule 14a-8(1){3)

References to websites In a proposal or supporting statement may ralse
concerns under Rule 14a-8(1)(3). In SLB No. 148, we statad that the
exclusion of a proposal under Rule 14a-8(1)(3) as vague and Indeflnite may
be appropriata if neither the shareholders voting on the proposal, nor the
company in Implemanting the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actlons or measures
the proposal requires. In evaluating whether a proposal may be excluded
on this basls, we consider only the Information contalned in the proposal
and supporting statement and determine whether, based on that
Information, shareholdst's and the company can determine what actions the
proposal seeks. )

If a.proposal or supporting statement refers to a website that provides
informatlon necessaty for shareholders and the company to understand

. With reasonable certalnty exactly what actlons or measures the proposal
requires, and such Information Is not also contained in the proposal or In
the supporting statement, then we belleve the proposal would raise
concerns under Rule 14a-9 and would be subject to exclusion under Rule
14a-8(1)(3) as vague and indefinite, By contrast, If shareholders and.the
company can understand with reasonable certalnty exactly what actions or
measures the proposal requires without réviewing the Information provided
on the webslte, then we belleve that the proposal would not be subject to
exclusion under Rule 14a-8(1)}(3) on the basis of the reference to the
website address, In this case, the information on the website only
supplements the information contained In the proposal and In the
supporting statement, L

2, Providing the company with the niateria!s that will be
published on the refarenced website

»
-

We recognlze that If a proposal references a webslte that Is not operational
at the time the proposal Is submitted, it will be Impossible for a company or
the staff to evaluate whether the wehsite reference may be excluded, In
our view, a reference to a non-operational webslte In a proposal or
supporting statement could be excluded under Rule 14a-8(1)(3) as
Irrelevant to the subject matter of a proposal, We understand, however,
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that a proponent may wish to include a reference to a webslte contalning
information related to the proposal but walit to actlvate the webslte until It
becomes clear that the proposal will be Included In the company’s proxy
materlals, Therefore, we will not concur that a reference to a website may
be excluded as Irrelevant undsr Rule 14a-8(1)(3) on the basls that It is not
yeot operatlonal if the proponent, at the time the proposal Is submitted,
provides the company with the materials that are intended for publication -
oh the website and a representation that the website will becoma
operatlo!nai at, ot prior to, the time the company files Its definitive proxy
materlals, -

3. Potential Issues that may arlss If the content of a
referenced website changes after the proposal Is submittad

To the extent the information on a website changes after submission of a
proposal and the company belleves the revised information renders the
webslte reference excludable under Rule 14a-8, a company sseking our
concurrence that the website reference may be excluded must submit a
letter presentlng its reasons for dolng so. While Rule 14a-8(J) requires a
company to submit its reasons for exclusion with the Commission no later
than 80 calendar days before It files Its definitive proxy materials, we may
concur that the changes to the referenced wabsite constitute “good cause”
fot the company to flle its reasons for excluding the websita raference after
the 80-day. deadline and grant the company’s request that the 80-day
requirament be walved,

A An entity 1s an Yaffillate” of a DTC participant If such entity directly, or
indirectly through one or more Intermediarles, controls or Is controlled by,
or Is under common control with, the DTC participant,

2 Rule 14a-8(b)(2)(1) itself acknowledges that the record holder Is *usually,”
but not always, a broker or bank. .

3 Rule 14a-9 prohiblts statements In proxy materlals which, at the time and
In the fight of the clrcumstances under which they are made, are falsa or
misleading with respect to any materlal fact, or which omit to state any
materlal fact necessary in order to make the statements not false or
misteading, :

4 A website that provides more Information about a shareholder proposal
may constitute a proxy solicitation under the proxy rules, Accordingly, we
remind shareholders who elect to Include website addresses In thelr
proposals to comply with all applicable rules regarding proxy sollcitations.
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November 29, 2013 Fhona # Phone #
Pt g 90 399~ 3466 "
Johw R. Chevedden i '

 Via far"EISVA & OMB Memorandum M-07-16 ***

7 "To Whom 1t May Concen:

 'Phis letter is provided at the request o Me. John R, Cheveddon, a oustomer of Ridallty
Jnvestments, S

* Pleaso acoopt this lotter as conflimation that accarding to owr records Me, Chevedden has
conthwously owned no fewer than 100 shures of FirstEnergy Cotp, (CUSIP: 337932107,

 trading symbol: FE), no fewex thats 100 sharos of Home Depot, Ino, (("USIP: 437076102,
teading symbol: HD), no fewer than 100 shaves of Aetha Ine, (CUSIP: 00817Y108,
trading symbol: ALT), no fowor than 48 shures of Coroesst Corp, (CUSIP: 20030N1 al,
truding symbol: CMCSA) and no fower than 100 shares of Intel Corp. (CUSIP:
458140100, trading symbol: INTC) since September 1, 2012.

e shatos roforenced above are registered in the name of Natfonal Financlal Services
LLC, a DTC participant (DYC number: 0226) and a Fidslity Tnvestments affiliate.

1 hape you find this Information belpful. 1L you buve rny questions reganding this lssue,
plotse feol free to contaol me by calling 800-800-6890 betwaoon the hours of 9:00 aum,
~ und 5:30 p.m, Mestern Time (Monday through Friday), Press 1 when asked iFthis call is &
~ response {0 # Jetter or phone eall; press *2 (0 xeach an Individoal, then entermy 5 digit
- oxtension 27937 whan prompted. /

~ Sincorely,
7

e CGeorpe Swsinopoulos
Cliont Services Speclalist

Our File: W954539-29NOV13

Fidily Grokemne Savees WG, Momber NYSE, SIPQ




Page 1 of 2

- Fw:Rule 14a-8 Proposal (FE)"
- Daniel M Dunlap
S fto:
*** FISMA & OMB Memorandum M-07-16 ***
- 01/08/2014 10:36 AM
- Bee:
~ Sally A Jamieson
- Hide Details
- From: Daniel M Dunlap/FirstEnergy

: % FISMA & OMB Memorandum M-07-16 ***

Bec: Sally A Jamieson/FiistEnergy

1 Attachment

x

CCE00000.pdt

- Mr. Chevedden,

In your atlached sﬁareho!der proposal you reference Information as reported by GMI. Please provide a copy of
the related GMI report by the end of day on Thursday, January 9.

Thank you,

- Danlel M. Dunlap, Esqg.
- Assistant Gorporate Secretary
FirstEnergy Corp.
‘Phone: 330-384-4692 / 724-838-6188
- Fax: 330-384-3866 / 234-678-2370

E-Mail: ddunlap@firstenergycorp.com
" wes Forviardad by Danlel M Dunlap/FirstEnergy on 0170812014 10:34 AM -

ST FISMA & OMB Memorandum M-07-16 ***
To: Ronda Ferguson <orguson@lirstensrgycorp.com> -
‘Ge: *Danlol M. Dunlap® <ddunlap@firslonsrgycorp.com>, "Sally A. Jamloson® <sjamlasoni@firslensrgycorp.com>
Dates 1172812013 04:31 PM )
‘Subject: Rulo $4a-8 Proposal (FE)”
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Deat Ms, Ferguson,

Please see the attached Rule 14a-8 Proposal.
Sincerely,

John Chevedden (See attached file: CCE00000.pd))
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JOHN CHEVEDDEN -
*** FISMA & OMB Mermorandum M-07-16 *** ** FISMA & OMB Memorandum M-07-16***

Mz, George M, Smart
Chalrman of the Board
FirstEnergy Corp, (FE)
76 S Main St

Akyon OH 44308
Phone: 330-761-7837

Rule 14a-8 Proposal

Dernir Mz, ‘Smaxt,

This Rule 14a-8 proposal is respectfully submiited in support of the long-term performance of
our company. This proposal is submitted for the next annual shareholder meeting. Rule 14a-8
requirements ate jutended 1o be met including the continuous ownexrship of the required stock
value until after the date of the respective shareholder meeting and presentation of the proposal
at the snnuval mesting, This submitted format, with the sharcholder-supplied emphasls, is -
intended to be used for definitive proxy publication, ’

In the interest of company cost savings and improving the efficiency of the rule 14a-8 process
please communicate via emaib42 gy 8 OMB Memorandum M-07-16 ! B

Your consideration and the consideration of the Board of Directors is appreciated Insupport of
{he long-term performance of ow* company, Please acknowledge recelpt of this peoposal S
promptly by emai*#isma & OMB Memorandum M-07-16 = :

Dot 28,20 /7

Date

cc: Ronda Ferguson <rferguson@firstenargycorp.con>
Corporate Seoretary

PH: 330-384-5620

FX: 330-384-5900

FX: 330-384-3866 :

Daniel Mi Dunlap <ddunlop@firstenergycorp.com>
Assistant Coxporate Secretary

Sally A, Jamleson <sjamieson@firstenergycorp.com>




[FE: Rule 14a-8 Proposal, November 26, 2013]
o Proposal 4% —Right to Act by Written Consent
Resolved, Shareholders request that our board of divectors undertake such steps as may be
necessary to permit written consent by sharcholders entitied to cast the minimum number of
votes that would be necessary to amthorize the action at a meeting at which all shareholders
entitled to vote thercon were present and voting, This written consent is to be consistent with
giving shaveholders the fullest power to act by written consent in accordance with applicable
law, This invludes shareholder ability to inliiate any topio for written consent consistent with
applicable law,

Wet Seal (WTSLA) shareholders successfully used writien consent to replace certain
underperforming directors In 2012, This proposal topic also won majority sharcholder support at
13 major companies in a single year, This Included 67%-support at both Allstate and Sprint,

This proposat empowers shareholders by giving them the abjlity to effect change without being
forced to wait until the annual meeting, Shareholders could replace a dixector using action by
written consent. Sharcholder action by written consent could save our company the cost of
holding a meeting between annual meetings, This topic is especiaily important at FitstEnergy
because these dircotors each recoived a whopping 38% in negative votes: Catherine Rein,
Christopher Pappas, Robert Helsler, Ted Kleisner and Wes Taylor,

'I‘iﬁgf&aposai should also be more favorably evaluated due to PirstEnergy’s clearly imptovable
- corporate governance and environmental pexformance as reported in 2013:

‘GMI Ratings, an independent investment research firm, rated our company D for executive pay —
$23 miltion for Anthony Alexander, And D for accounting, GMI said FirstEncrgy had a history

of significant vestatements, special charges or wrlte-offs. And F for environmental, GMI sald FB

had come under investigation, or had been subject to fine, settlement or conviction ns a

x(;esz%t ;;f its enviromnental practices — plus our company’s environmental impact disclosure was
eclining,

We voled 67% to 79% in favor of a simple majority voting standaud at a record $ annual
meetings since 2006, Yet our directors ignored ns. As a result 1% of shareholders can still thwart
our 79%-majorlty on certain key issues. A good part of the blame for this poor goverhance may
fall on Cavol Cartwright, who chaived our corpotate governance committee,

GMI ncgatively flagged George Smart (our Chairman) because he chaired FirstEnergy’s audit
committee during an accounting misrepresentation leading to a lawsuit settlement expense and
Michael Anderson due to his involvement with the Interstate Bakeries bankruptey. And M,
Simart was nonetheless on our audit and nomination committees, And Mr, Anderson was
nonetheless on our finance and govetnance committees,

GMI said FirstEnergy hud higher accounting and governance risk than 97% of companies,
FirstEnergy also had a higher shatgholder class action litigation risk than 98% of all rated
companies, . S

Returning to the coro topje of this proposal from the context of our clemrly improvable corporate
govemance, please vote to protect shareholder value: ST :
/ Right to Act by Written Consent ~ Proposal 4*




Notes: .
John Chevedden, “*** FISMA & OMB Memorandum M-07-16 *** sponsored this
proposak S

Please note that the title of the proposal is part of the proposal.

If the company thinks that any part of the above proposal, other than the fivst line In brackets, can
be omitted from proxy publication simply based on its own reasoning, please obtain a waltten
agreement from the proponeat,

*Numbet to be assighed by the company.
Asterisk to be removed for publication,

This proposal js believed to conform with Staff Logal Bulletin No. 148 (CF), September 15, 2004
including (emphasis added)y:
Accordingly, going forward, we belleve that It would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
rellance on rule 14a-8(1)(3) in the following circumstances:
» the company objects to factual assertions because they are hot supported:
* the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;
+ the company objects to factual assertions hecause those assertions may be
Interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or
+ the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such.
Woe bellove that It Is appropriate under rulo 14a-8 for companles to address
these objections In thelr statoments of opposition.

See alsot Sun Microsystems, Inc. (July 21, 2005),
Stock will be held until after the annual meeting and the proposal will be presented at the annual
meeting, Please acknowledge this proposal promptly by e+ FiSMA & OMB Memorandum M-07-16 *+




Rule 142-8 Proposal (FE) gmi’

Re: Rule 14a«8 Proposat (FE) gmi’
Daniel M Dunlap
to:
#** FISMA & OMB Memorandum M-07-16 ***
01/08/2014 12:34 PM
Hide Details
From: Daniel M Dunlap/FirstEnergy

To: - ** FISMA & OMB Memorandum M-07-16 ***

Mr, Chevedden,
Thank you,

Page 1 of 2

The GMI report we obtained within the last 12 months is not consistent with information you cite
in your proposal. Please provide a copy of the related GMI report you relied on by the end of

day on Thursday, January 9,
Thank you,

Daniel M, Dunlap, Esq.

Assistant Cé;porate Secretary
FirstEnergy Corp

Phone: 33&334—4692 /724-838-6188
Fax: 330~334—386&f 234- 678-2370
E-Mait: ddunlap@; y

On Jan 8;20}4;@:?1 0:45 AM, " * FISMA & OMB Memorandum M-07-16 ** wrote:

Mz, Dunlap,

I hope this is useful in regard to GMIL,

Sincerely,
John Chevedden

With regard to complimentary repotts, we provide corporate issuers with 1

file://C:\Users\47720\AppData\L.ocal\Temp\ I\notes9TE53A\web3610 htm
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co:nphmentaxy overview copy of our ESG and AGR reports for their company
every 12-months upon request, The request must come dnectly from the
corpmatlon and we will only provide comphmentary copies dn'ectly to corporate
issuers, not their outside counsel. Corporate issuers interested in requesting a
complimentary copy should be directed here:

http:[/wwa.gmirgtings.com/l:lome/contact-us/comgany'-rating[
<http://www3.gmiratings.com/home/contact-us/company-rating/>

We always encourage corporate issuers and law firms to utilize one of our
subscription options to GMI Analyst so they can efficiently monitor ESG and
AGR data, events, ratings (the ratings are subject to change monthly and
quarterly, respectively), and Key Metrics throughout the year, We have
approximately 100 corporate issuers who subscribe to GMI Analyst and we work
with many law firms (either within the law libraties or at the associate level) who
utlhze ‘GMI Analyst as a ESG and for ensm—accauntmg risk research product,
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Rule 14a-8 Proposal (FB) gmi"

MB Memorandum M-07-16 ***

. to:

Daniel M. Dunlap
01/09/2014 08:52 PM
Hide Details

From: **FISMA & OMB Memorandum M-07-16 *** >

To: "Daniel M. Dunlap" <ddunlap@firstenergycorp.com>

History: This message has been forwarded.
Mir. Dunlap, Please let me know of specific issues of accuracy with the rule 14a-8 proposal text in order that
text may be adjusted if there is a need. Pleasc also note the text below which was submitted with the rule
14a-8 proposal.
Sincerely,
John Chevedden

This proposal is believed to conform with Staff Legal Bulletin No, 14B (CF), September 15, 2004 including
(emphasis added): '
Accordingly, going forward, we believe that it would not be appropriate for companies to exclude
supporting statement language and/or an entire proposal In reliance on rule 14a-8(1)3) in the
following clrcumstances:

* the company objects to factual assertions because they are not supported;

* the company objects to factual assertions that, while not materially false or misleading, may be
disputed or countered;

« the company objects to factual assertions because those assertions may be Interpreted by
shareholders in a manner that is unfavorable to the company, its directors, or its officers; and/or

* the company objects to statements because they represent the opinion of the shareholder
proponent or a referenced source, but the statements are not identified specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these objections
in thelr statements of opposition.

See also: Sun Microsystems, Inc., (July 21, 2005).
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