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Dear Mr. Mueller:

This is in response to your letter dated January 6, 2014 concerning the shareholder
proposal submitted to Bank of America by Bartlett Naylor. Copies of all of the
correspondence on which this response is based will be made available on our website at

http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a

brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.

Sincerely,

Matt S. McNair
Special Counsel

Enclosure

cc:  Bartlett Naylor
*** FISMA & OMB Memorandum M-07-16 ***



March 6, 2014

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Bank of America Corporation
Incoming letter dated January 6, 2014

The proposal urges the board to promptly appoint a committee to develop a plan
for divesting all non-core banking business segments. The proposal defines “non-core
banking operations” as “operations other than what the corporation calls Consumer &
Business Banking, Consumer Real Estate Services, and Global Banking.”

There appears to be some basis for your view that Bank of America may exclude
the proposal under rule 14a-8(i)(3), as vague and indefinite. We note in particular your
view that, in applying this particular proposal to Bank of America, neither sharcholders
nor the company would be able to determine with any reasonable certainty exactly what
actions or measures the proposal requires. Accordingly, we will not recommend
enforcement action to the Commission if Bank of America omits the proposal from its
proxy materials in reliance on rule 14a-8(i)(3). In reaching this position, we have not
found it necessary to address the alternative bases for omission upon which Bank of
America relies.

Sincerely,

Adam F. Turk
Attorney-Adviser



DIVISION OF CORPORATION. FINANCE :
INFORMAL PROCEDURES R.EGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 {17 CF R 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and'to determine, mmally, whether or not it may be appropriate in a particular matter to_
recommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 14a-8, the Division’s.staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as wcll
as any mfonnauon ﬁmushed by the proponent or-the proponent s representatwe

Although Rule 14a-8(k) does not require any commumcatxons from shareholders to the
Commnssnon s staff, the staff will always. consider information concemning alleged violations of
" the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rile involved. The receipt by the staff
of such information, however, should not be coustrued as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

. It is important to note that the staff’s and. Commission’s no-action responses to - .
Rule 14a-8(j) submissions reflect only informal views. The determinations-reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal Only 4 court such as a U.S. District Court.can decide whether a company is obligated
.. to include shareholder.proposals in its proxy materials. Accordingly a discretionary
. determination not to recommend or take Commission enforcement action, does not- preclude a
proponent, or any shareholder of a.company, from pursuing any rights he or shc may have against
the company in court, should the management omit the proposal from the company s.proxy
matenal :
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Ofﬁce of Chief Counsel
‘Divisic of Co;poratmn Fmamze

THE PROPOSAL
The Proposal states:
Resolved, that stockholders of Bank of America Corporation urge that:

~ The Board of Ditectors shonld promptly appoint & committee (the
ckholder Vat é‘(’ﬁommm‘) mmpased excmswely of mdependem

For purposes of this proj

-operations other tha
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the 2012 annual re mi‘
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+ Rule 148-8()3) because the Prope
be inherently misleading; and
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BACKGROUND

The ?rexmsﬂ pmm&es that the Company’s Board of Dircetors (the “Boarzi"’) shuuld appoint a
e Cammﬁee” m “dsw:iep apian fordxye:sﬁﬁg ‘ -Cot 2
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continually assesses which businesses and assets support its strategy and which, among.all
business segments, would better suppert the business and return value to stockholders
through divestifure.

Notwithstanding: these uﬁuair?cs, iha Prapcsal seeks to second-guess the Board’s and
Company’s approach to- oper , requesting that the Board developa.
plan for divesting. “gl] nanrcaze bankmg busmass segtmnts, .and the Proposal identifies.
ecific businegs segments as the “ron-core banking operations.” By designating some
ions as “non-core™ banking operations for divestiture, the Proposal imp icates:
dinar; bumessapamﬁans;aﬂdthmfomm excludableunder
oreover, as : v, there are additional bases for exclud ing

Iheeempanymayexeiadz"' Pr
violates the 500-word tion i

A

1 xs, am:xyms /

xﬁm&yﬁm defect, you mustmzseihe Pmpasal 50 fhat it dees not axcaed
500 words.

Y Aelecmcmxpwf the I}eﬁmexacy Noiwe onﬂamber 2;3,
i Nover ;ng ‘Zﬁls,@ Seeiﬁxhzbﬁi}
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én Haeemi, 5, 251 3, and the: Company has not recmVed any other conésﬁandmw from the
Pmpongnt /
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. We have counted acronyms (such as “FDIC" and “BoA”) as mnmple words where those:
acronyms have not been define e Proposal.. Besa&weeaehieﬁermanmnym:g
Sﬂnplyasubsnmteforamrﬁ, w:z{mctude otherwise would permit proponents to evade -
the clear limits of Rule 14a-8(d) by using mnyms rather than words. See Daniher
Corp. (avail. Jan. 19,2010).

» We have treated hyphenated ferms (not including words that include a prefix followed by
aﬁyphenjﬁamult&piﬁ“wutﬁs See Minnesota Mining & Manufacturing Co. (avail. Feb.
27, 2000) (concurring: mthﬁmaxaimwefa stockholder proposal under Rules 14a-8(d)
'andlﬂéta-gﬁ){:l)mmthapm osal contain 5{}4 words, but would have contained 498

if ‘words: by“/”wemmumedasanamﬁ

9&?@@:&1&%&0&&%&@%&1& any Argu |, would-

he pre “to evade dwhmmﬂfﬂxﬁmbynmgnmbm af éfhaa

words” because “ﬁwuseafnnmbﬂsaﬁ & for the use of words.” As the
campamynaiad, “[wihether one writes out the: words ‘one dollar mghty-tvv@";{fom%rdﬂ
or ‘$I &2’ ﬁws&m&mﬁf gﬁ:‘ irﬁs&nte&mthereade; Moreover; dlgltsar&
ymbol y each represent a word. Thus, we have:

it in “120 days,” “Note 26,
ﬁasm:lztavém;mr:md:esaé!;ea.chw 4
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Notwithstanding the foregoing; even if each mimber {Eux;ims “ﬁﬁ” aﬁd“k 140") and each
a::mnym{suehas“FDIC”ané“BeA’ﬁWr&wmwdasa single word, the Proposal would.
contain 505 words. Accordingly; we request that the Staff Wtha&the Cempany may
exclude the Proposal under Rule 142-8(d) and Rule 14a-8(f)(1).

1.  The Proposal May Be Excluded Under Rule 14a-8(1)(2) Because Implementation
Of ‘I‘h@ﬁ*ﬁpﬁsﬂ ‘Would Cause The: Compzmy To Violate Delaware Lam

mmlﬁpﬁglanfaréwmag L

'erémngsabyme ock ‘ stent with thei
ies & nﬂmmy amixts smkhaiaers Delawa caseliawe cited in the
inion, irectors miv able 1 exatwtheir

ﬁduwm hm sect. the Prope lifferent than proposals such as those
addressed mgaztr’v”?effmm—aemnmqam vhich typically request that at
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dimtom or boaré-a;)peint@d comim m& “wnsrde:” or “explore™ strategies fermnmasmg
stockholder value or divesting specific operations. In additicn, while the Proposal would
aﬁow the Stockholder Value Cmnmie& to not disclose confidential information in the
divestment plan report mandated vnder the Proposal, a carve-out for confidential information
is not equivalent to a “fiduciary out” clause that permits directors 10 avoid taking actions that
are inconsistent with their fiduciary duties. Forexample, (;ompamas often determine that it is
inthe bes:meresis of sthklwlders and aonsxstent with their fiduciary duties and Wlﬁl federal

mented  would violate Delaware law.
arred Jwrth the axe}usmnof a stackhémmapm

,' 11--7 mmasnnsbly e thatitwouldmtbem
offthe W}wém!%&mamammmﬂ
0pos: i iwﬁhgﬂlﬁt ; rﬁiﬁﬂl}lﬁlﬁﬂﬁf[ﬂg&

compa y‘]tovmlate

' See atxﬁsmkafﬁmeﬁmﬁam(mi Feb. 23, 2012) Staff concurres
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As'in Seott's Liquid Gold-Inc., s not pe

-of directors, or committee & ,
transaction or o dictate dxmlasmdwsam mgardmg corporate transactions, including the
timing of any ssxzi; disclosures. Itis notable that, even ‘when pubim i‘ecmpmes determine to
explore divesting fon-core assefs or operations, they often determine that it is in the
campany s ami :ts stockholders® best interests not to annmmce in-advance that the transaction
is pursued, and it is particularly 1 unusual topublicly report on their analysis of a

action in advance of entering into an affirmative agreement or plan of

ﬁmstmem, w!mek could occur inder the timeframe mandated hy the Proposal. The

‘ however, would inappropriately seekto é:mstﬂl > Company’s directors of their

iary nd seek to place such decisions in the hands of the

ation of the -

Proposal would cause the Company to violate Delaw aw.
UL TheProposal May Be Excluded Under Rule 143@(‘){3) Because The Proposal Is
Impermissibly Vague . And Inde}‘mi&e”So As To 3 Inherently Mistwding

 stockhe dﬁx@mpnsahfﬁwpmpasalorsnppomng
ﬂm’%mxx les, including Rule 142-9, which
Proxy so ,mmatemls The Staff

“Rul a—B(‘}(B}as vagueam%mii n tmf* ‘
nar the company in implementing the p:sal (1f adapted}, ’meld be ahl& 1o detemnnc wﬁh

_,‘Iﬂerpmposaireeemmg‘ iving majority suppor woﬂd'be,implémemaﬂ*‘f“ et
p “ﬁﬁmsh@adamiawaﬁnianwnﬁmngmm :pasaiwoulévm}atem

' ?11;;@%&@9&93«@@1@“ p
company v ~ g that waulﬁ malate state
1aw because it was mmswtmi with ﬁmetaii’ ﬁ&ﬁmary duties).
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any reasonable certainty exactly
Legal Bulletin No. 14B (Sept. 15, 20

s consistent ‘mcmmdmtheaxciwon of stockholder proposals &atdaﬁnea
element gfthe‘p;f_ sosal by reference to an external sammmentdeseﬁbmgthc ;
substanwefme scmm fgr cxampie, in McKesson Corp. (avail. Apr. 17, 2913}, apmpesal
urged the board of dir ad ptapalwyﬁ:atﬁmbaaré*schman“bem idependent.
director. aszf;gzdmgtame finition Efan:hmthe}%w YmkStockExehange:’ :
~s€andards”aﬁd§xﬁﬁ6mpany argued that the proposal
mxymﬁ%m vaguaami indefinite. Asttaastaﬁ’axplamed

termine whether, based on that information,
can dete "“j,'whatmwsmpmpesalmk&

kiﬁz:s ’ﬂvaui&ﬂatimow w;ih any aawam
‘,‘Lz,Indmirfes.VInc (av
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Similarly, in Dell Inc. (&vali Mear. 30, 2&12);, the Staff concurred in the exclusion of a
*pmpasal that would allow stockholders who satisfy the *SEC Rule 14a-8(b) eligibility
wqmremcnts” z:o include board nominations in the company’s proxy, noting that the quoted
Tan ‘ ted a central aspect of the proposal and that many stockholders “may not
"be famﬂxar mthﬁm requirements and would not be ableto determine the raqmrememsbased
'on the language of the proposal.” In AT&T Inc. (avail. Feb. 16,2010, recon. denied Mar. 2,
2«010) ﬁm Staﬁ’ x:ﬁmumd in the @xﬁiﬁswn of a proposal that Sﬁught areport disclosing,
mong ot it 15 used feti rassroots lobbying ‘communications as defined
it R ‘The Staff concurre mihﬂmmmpany saxgummtﬁlatﬂfem
“grassi wiﬁbﬁing sommunica ? wWa letent of the- mposal and that the
rafmnc& totheﬂné&éfi%&ﬁal Rﬁgulauans didnetclmfy ﬁzsmeamag

vnlz zaﬂi}(mnemmgmﬁx cclusion osal rec
“SASG%SM&I Accountability Standarc P Hfrom the Co
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has language that creates furt er ambiguity and is misleading. Specifically, the: Supporting
Statement states,

W@Mﬁf@m mcmmmdtha;fha’beard act to explore options to sphtthe firm-
mto twa or more companies; with one performing basic business and

:onsumer lending with EDIC-guaranteed deposit liabilities, and the other
sinesses fmused on mvasﬁmni banking such as underwriting, trading and.

s sent fﬁ‘wé&aes wtassmtmzxpimg what the Proposal would ac}ﬂavg,asm
: y reflect 3 lzat 1 “‘esmmmpaﬁymaémw&cmgm@swmf

the Cﬁmpmy 5 “Global Banking” segment 4s one ofthe
e “‘mfhat wouldnotbeawasted, erthaPm;;f;sgi Yet,.

, iai@dméameradv;seryﬁemm ’Iheﬁmbalé

- ‘$egment accounted for nearly @%ﬂfthe ﬁompaay snenwcmmlaansmﬁecember
'31 2012,% the Proposal would require 1 o keep that segment in conflict with -

xheSmpp@mngStdmnem.

a;m xﬁatpmyide degos -and lendir ;smmes toits
ccountin %rnwiyﬁﬁ%oftataldqgw&sm&mcrls%af

i‘»':[S}’*ﬁﬁdlﬂﬁ&ﬂthiWOOrmm %Wmm% ly
sal. ] aniy canmbmmﬂw i ]t%ﬁyafgtwk}w ders fo
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the Supporting Statement recommends “the board act to explore aptms to split the firm into.
two or more companies.” The former would allow-a wide Vﬁﬁﬁty’ﬂ ” ’ppmaches mck:tdmg
one or more sales, spin-offs or other means to mﬁha vanons yperations; the ,
cmtemp!atesaspht of the firm ‘into two or more con : :
same stockholders immediately following such ayil&-ofﬁ Iu thc first case, the Company’s
stockholders would no longer receive any ’u@eﬁts of owning the non-core bnsmesws
divested while in the latter, the Company’s stock! olders would receive such benefits. The
ambiguity of what to-do with the purported non-core banking business segments adds to the
almady confusing and vague naf re of the l?mmsai.

wifawupenwhmcansldmn ”niyi‘hﬁ ormation ¢
yportis ‘gStazmx. Because:the vestment ,f"‘a]lnmm‘ anking 1 :
spect of the Proposal, | ;f‘gosalgfaﬂmmpmw ’aakhoiaa’swﬁsme

- Propx bmagvagmmd

IV.  TheProposal May Be Excluded Bndermle 14a~8(i)(7) Because It Deals With
Matters Related To The Gomgmy*sa Ordinary Business t)perahon&

"ﬂnmmysm@mmf v, th the
divestment afnanm business &egmcﬁtsandmvoivas angmngor, inary, rather tha
- extraordiniary, transactions.

4. Applicable Precedent

gﬁmmﬁsm}u&mﬁnmﬁa St n
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that “[clertain tasks are so fu \damental to managemen *s ability to run a-.company on'a day-
to-day | {:‘ms that they cﬁnldaa’t, as a;zxac;tmal matter, be subject to direct shareholder

The Staff has consistently determined that similar ymposals wqumg that a company divest

non-core businesses or assets relate to.a company’s ordinary business matiers. For example,

in Gemmi Eiex:m‘ >0 (avail, Jan. 22, 2001), the Staff concmmd in the exclusion of a
OIC ;];‘pre *dmgthat“ﬁﬁtaksstepsm dwﬁsutsaﬁ’” NBC ThnStacEEfggied

mxgxhatihe pmpesai “ap;:ear& mﬁealw aﬁmrelaungtn
’s ordinary business @pmmns (L  the decision to separate

tock ,i;cslﬂewaiue bym@lezmg tkéidzveﬁmen% or s;:m-«eﬁ’ o aﬁamm : usiriesses fall
ithina com or ;mamseari"tsummess,au:xdgfw ;f.x:wam : ;f'_,’,,dlaundsr .

: icas, Inc. (avail. Feb. 11, 2004) (proposal to maximize stocihol
nership alter j‘vasfaxszmﬁihmfi% i
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[sic), split-off or divestiture of the : [clompany or a division thereof.” The Staff concurredin
the pmyusﬂ‘s exclusion, noting that the proposal “appears to. relate in part to non-
extraordinary transactions.” In FPL Group, Ine, (Recon.) (avail, Mar. 17, 1989), the
mgonent requested thai ﬁsz boaxd of directors take steps to separatefianda Pemr & Light
smpany and its s np ,j""mﬁama‘{iefﬁze company’s othier subsidiaries. In
mmxﬁmgmthegxclnsamefihe; oposal under Rule 14a-8(c)(7), the pmdmmrmMa
14a—8(1)(7), ﬂsztaﬁ nctad that thg ;:m;x)sal “appears to deal witha matter relating to the
ipany’s ordinary business operations (i.e., the decision to divest

'msc,m&am Roebuck and Co. (avail. Feb. 7,2000), the Staff
C ,usmu ﬂf a ;:mpasal xm&er kaie 143-»8(’)(7} becausethe pmposaL o

: ary g w!mﬁ the preposal : i ‘that

The Proposal, if adopted, wo uld; require that - the Company appoint a committee of
~ mﬁependem directors to “&evelep a pl%m for divesting all non-~core banking business:

mﬂmexcluswn of

fte L::d%ahng 1o’ the« conduct uf the [cz}ompany s

-ordinary busint k,tamlmwmmngmﬁwmcm
atqmaens)’?

5 See, egaﬁfﬁmmﬂ;ﬁ;« ayail. Mar.
a proposal requesting a m
anddlsmbuaansmdwff

st majmﬁlmanﬁie}emmgn _

west firn -all necessary sfepswacavely““ 4
serger of the com) “»~;‘zﬁiegge;ga¥aﬂ, Bancorp, Inc. (avail. Jan. 3, 2001)(Staff
decline 'wappmv&wwiumqfapm sosal ain an investment bank in orderto
~sahc1teﬁ'&'$’§a:ﬁ$emm s&ﬁﬁwmwé%msmﬂxmghmmmﬁe

; ~ the sharehold erzhamaa‘_
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ﬁegments i By m‘gmgthe "Bamdm fn&ma“&m ', ﬁar Vaiw Cammﬁten”zhﬁtthe Proposal

which ﬂar%ponﬁm‘ vmvs as “n aref;” iher;msah ‘;iar‘i:a thnse in Pepmericas,
General Electric (2001), and Assaemz‘ed Estates Realty, all of w}mh ﬁm Staff found to be
gxsludabi&mdcrknie 14&«8(1)(7} Wﬁcaﬂyduem ﬁle ‘Tnon-core X of the divested

fhei?ropﬁsal’smquestfonhe dwes&nenwf“noa-mm b, ing bils ,‘Qf 2SS

s ordinary business matters.

qpcmuomgm be: scskl, spmwﬁ‘ or wound down in'one or mowsep ‘
time. The Proposal, if implemented, would allw*rha .}f" pa
pxacemeal fashwnmfkerﬁmreqaﬂem& estments 1o be
e;mw i h'aasantwn ’Ihus,gastaa m&w "f‘x"’f' W}ﬂ

aﬁiﬁ%s&ia&zimaswibmghsaig,emgbcmmm% kupicy. Dives
O id systematically over a long period of time
- furd sfatesg“‘%r abusm@s; dﬂfﬁéﬁmm h
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(«ij,theralseék\swfmma “Stockt
would charge with developing a plan to ﬁwest certam af th@ Gampmy s bankmg eipcranons
which the Proponent views as “non-core.” The Supporting Statement suggests a number of
possible reasons € propose &vm&&amﬂdbﬁmmmmemm
mcludmg the?mgancm s concern fering risk profilesin the Company’s segments
negatively affect investors” ability to Ghnas& andwntml ‘thmr investment risks.. However,
m&sadm%mafm besttc eifeenveiy‘ ige the Company’s risks and what type of

A get in ;magemméwmm Tthuppwﬁagsmm

Hawe:vm‘, asdxsensse&mpmm af ﬁmne»actianmqm this sentence is just: ghmwd asa
: ant ot accurately ¢  describe what would occur if the

mamgeﬁgmmysmmm whmh' fthe Company’s:
.prmdmmmda’bwmha oposal thus does not raise any
urging the Bw&iadweiaﬁ az:l@far sting

CONCLUSION
Based upon the foregoing aualysis, we respectfuly request tht the Staffconcur that it will

fakema@mm if the Company axa}udasthe Proposal ﬁﬁﬁﬂt& 2{}14 Proxy Materials.
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Wa wmﬂa be happy to- mﬁm&eym%thany additional mfennamn and answer any
questions that youmay havemgar&m ythis subject. Correspondence regarding this letter
should be sent to: shareholderproposals@gibsondiinn.com. 1f we ¢an be of any further
assistance in this matter, please do not hesitate to call me at (202) 955-8671 or ,Ieamfcrii.
Bennett, the Company’s Associate: General Counsel and Assistant Corporate Secretary, at
(980) 388-5022.

Sincerely,

Tole3T0a3IE
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From: Bart Naylor [mailto:bnaylor@citizen.org]
Sent: Friday, November 22, 2013 11:46 AM

To: Jeffries, Ross E. - Legal

Cc: 'Bart Nayferlsma & OMB Memorandum M-07-16**
Subject: shareholder resolution

Nov. 22, 2013
Mr. Jeffries: if you find any of this unclear, let me know. I'd be happy to chat any time.

Bank of America
Corporate Secretary
Dear Corporate Secretary

Below, please find a shareholder proposal that | hereby submit under SEC Rule 14a-8 for consideration and vote at the
next Annual Meeting of stockholders. | have held more than $2,000 worth of Bank of America stock continuously for
more than two years, intend to hold this amount through the date of the next annual meeting, intend to attend the
annual meeting in-person or through an agent. | will provide proof of my beneficial ownership of requisite Bank of
America stock presently with a representation from a brokerage firm.

If you have any questions, please contact+aaai orby-teleptrosiesat OMB Memorandum M-07-16**
Please confirm receipt by email.

Sincerely,

Bartlett Naylor

"Resolved, that stockholders of Bank of America Corporation urge that:
1. The Board of Directors should promptly appoint a committee {the 'Stockholder Value Committee') composed
exclusively of independent directors to develop a plan for divesting all non-core banking business segments. .
2.  The Stockholder Value Committee should publicly report on its analysis to stockholders no later than 120 days after
the 2014 Annual Meeting of Stockholders, although confidential information may be withheld.
3. Incarrying out its evaluation, the Stockholder Value Committee should avail itself at reasonable cost of such
independent legal, investment banking and other third party advisers as the Stockholder Value Committee determines is
necessary or appropriate in its sole discretion.
For purposes of this proposal, “non-core banking operations” is defined as operations other than what the corporation
calls Consumer & Business Banking, Consumer Real Estate Services, and Global Banking (in Note 26 of the 2012 annual
report, p.271-272). The businesses described as Global Markets, Global Wealth & Investment Management, and All
Other would be divested.

SUPPORTING STATEMENT
The financial crisis that began in 2008 underscored potentially significant weaknesses in the practices of large, inter-
connected financial institutions such as Bank of America, which for a time saw its stock price cascade from $1140 on
February, 2008, to $232 on February 9, 2009. The crisis prompted questions about how to regulate “too big to fail”
institutions such as Bank of America and about whether it made sense to allow financial institutions to engage in both
traditional banking and investment banking activities, which had previously been barred by the Glass-Steagall Act. Of
particular concern was the fact that derivatives trading activities could be funded by FDIC-insured deposits, which wouid
then be placed at risk if there were significant losses.
Congress sought to address these concerns with the Dodd-Frank Act in 2010, which reformed regulation of financial
institutions, including a requirement that regulators enact the “Volcker Rule” to protect depositors’ money from
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speculative trading. However, that rule (and many others required by Dodd-Frank) have not yet been adopted,
legislation has been introduced to repeal the Volcker Rule, and uncertainty as to the future remains.

We are concerned that current law may not do enough to avert another financial crisis. Our concern too is that a mega-
bank such as Bank of America may not simply be “too big to fail,” but also “too big to manage” effectively so as to
contain risks that can spread across BoA's business segments. We therefore recommend that the board act to explore
options to split the firm into two or more companies, with one performing basic business and consumer lending with
FDIC-guaranteed deposit liabilities, and the other businesses focused on investment banking such as underwriting,
trading and market-making. ‘

We believe that such a separation will reduce the risk of another financial meltdown that harms deposito‘rs,
shareholders and taxpayers alike; in addition, given the differing levels of risk in BoA’s primary business segments,
divestiture will give investors more choice and control about investment risks.

From: Jeffries, Ross E. - Legal [mailto:ross. jeffries@bankofamerica.com]
Sent: Thursday, November 07, 2013 12:09 PM

To: Bart Naylor; Di Rita, Lawrence
Subject: RE: shareholder resolution

Mr. Naylor:

You may send your proposal to me, either by e-mail or to the address set forth below. Thank you for your interest in
Bank of America.

Ross Jeffries

Ross E. Jeffries, Jr.

Associate General Counsel and Corporate Secretary
Bank of America Legal Department

214 N. Tryon Street

NC1-027-20-05

Charlotte, NC 28255

(980)388-6878 (0)

(704)517-4711 (m)

From: Bart Naylor [mailto:bnaylor@citizen.org]
Sent: Thursday, November 07, 2013 11:29 AM

To: Di Rita, Lawrence; Jeffries, Ross E. - Legal
Subject: shareholder resolution

Who is the person to whom | should forward a shareholder resolution.
If the appropriate person would like to chat, my contact information is below.

The resolution generally calls for the divestiture of non-core banking businesses, similar to the one subject to a
successful no-action request last year.

Bartlett Collins Naylor



=FiSshzel _ . niploleavermessages on email)
Email: bnaylor@citizen.org
**FISMA & OMB Memorandum M-07-16***

This message, and any attachments, is for the intended recipient(s) only, may contain information that is
privileged, confidential and/or proprietary and subject to important terms and conditions available at
http://www.bankofamerica.com/emaildisclaimer. If you are not the intended recipient, please delete this
message.
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BAC Corporate Secretary

M. Naylor:

Please find attached correspondence relating to your shareholder proposal, with original materials being delivered to
youtomorrow via UPS.

Please confirm receipt of this e-mail.

Thank you;
The Office of the Corporate Secretary
- Bank of America:



Bankof America %%

November 22, 2013

V1A OVERNIGHT MAIL AND E-MATL
Bartlett Naylor

¢/o Public Citizen

1600 20™ Street NW

Washington, D.C. 20009

Dear Mr. Naylor:

Lam wri ting  on behalf of Bank of America Corporation (the “Company™), which
received on N : rour stockholder proposal submitted pursuant to Securities
and Exchange Camm;ss on (YSEC”) Rule 14a-8 for inclusion in the proxy statement for the
‘Company’s 2014 Annual Mse‘tmg of Stockholders (the “Proposal™).

‘The Proposal contains certain procedural, deficiencies, which SEC regulations require
115 to bring to your attention. Rule 142-8(b) under the Securities Exchange Act of 1934, as
amended, provides that stockholder proponents must submit sufficient proof of their
continuous ownership of at least $2,000 in market value, or 1%, of a.company’s shares
entitled to vote on the proposal for at least one year as of the date the stockholder proposal
was submitted. The Company’s stock records do not indicate that you are the record owner
of sufficient shares to satis equitement. In addition, to date we have not received
proof that you have satisfied R a-8’s ownership requirements as of the date that the
Proposal was submitted- to the Company

T@ 1 eme&y this ‘defect,, yeu must submﬁ suﬁ’m}ent pr;oof ef yout c;nmmums

mcludmg ﬁw ;te t“he i”mposal was sub ‘v’tted ta ’che Commy (Nov;embe.rl 2(113) As ‘l
explained in Rule 14&—-8({1) and in SEC staff puidance, sufficient proof must be in the form
of:

) awnﬂen statemem fmm tha “recnrd” holder of your shares (usualiy a bmkﬁr ora

s’? e fé the one-yaar penod preaedmg and mc}u&mg the date the Pre;:g was
subnntted (November 22, 201 3); o1

U h.ave ﬁled Wlth the SEC a Schedule 13D Schedule 13G F@rm 3, 4 or

o i i,



which the one-year eligibility period bag;ns, a copy of the schedule and/or form,
and any subsequent. mandmmts repgmng a change in the ownership levél and a
written statement that you continuously held the requisite number of Company
shares for the one-year period..

If you intend to demonstrate ownership by submitting a written statement from the
“record” holder of your shares as set forth in (1) above, please note that most large U.S.
‘brokers and banks deposit their customers® securities with, and hold those securities through,
the Depository Trust Company (“DTC”), a registered clearing agency that acts as a securities
depository (DTC is also known through the account name of Cede & Co.). Under SEC Staff
Legal Bulletin No. 14F, only DTC participants are viewed as record holders of securities that
are deposited at DTC. You can confirm whether your broker or bank isa DTC participant by
aslmng your brels.’gz or bank or by chcckmg DTC’s participant list, which is available at
: vww.dtee.com/doy membership/directories/dte/alpha.pdf: Tn these situations,
smckholders nee& to obtam I;raef of ownership from the DTC parficipant through which the
securities are held, as fo}mws

(1’) If your broker or bank is a DTC participant, then you need to submit a written
statement from your bmker or bank verifying that you continuously held the -
Tequisite ‘number of Company shares for the-one-year period preceding: and
including the datethe Proposal was submitted (November 22, 2013).

(2) If your broker or bank i is not a DTC participant, then you need to submit proof of
ownership from the DTC partxmpmt through which the shares are held verifying
that you continuously held the requisite number f Company shares for the one-
year period preceding and including the date the Proposal was submitted
(November 22, 2013} “You should be able to find out the identity of the DTC
participant by asking your broker or bank. If your broker is an introducing
broker, you may also be able to learn the identity and telephone number of the
DTC participant through your account statéments, because the ¢ earing brok

matzﬁed on your sccount statements will generally be'a DTC participant. I the
C participal tthat haids ycw: shares IS not abie m canﬁm} ycur mdm&nai

o Saﬂsfy the pmef Of ewnsrslup reqmrements by obtalmng and submr mg“t%
proof of ownership statements verifying that, for the one-year period preceding
and including the date the Proposal was submitted {(November 22, 2013), the
mqms;te number of Cempany shares were continuously held: (i) one from your
r or bank confirming your ownership, and (ii) the other from the 33’1’(:

irt 5;‘T‘gthe broker or bank’s ownership.

In: aéd:ﬁaﬁ, Rule 14a-8(d) requires that any stockholder proposal, including any
accompanying supporting statement, not exceed 500 words.. The Proposal, including the
supporting statement, exeeeds 500 words. In reaching this conclusion, we have counted

sl



‘symbols such as dollar signs as words and have counted numbers, acronyms and hyphenated

terms as multiple words, To remedy this defect, you must revise the Proposal so that it does
not exceed 500 words.

The SEC’s rules require that your response to this letter be postmarked or transmitted
‘electronically no later than 14 calendar days from the date you receive this letter. -Please
address-any response to me-at Bank of America Corporation, 214 North Tryon Street;
Charlotte, NC 28255-0001. Alternatively, you may transmit any response by facsimile to me
at (704)409-0350.

If you have any questions with respect to the foregoing, please contact me at

(980) 387-4212. For your reference, I enclose a copy of Rule 14a-8 and Staff Legal Bulletin
No. 14F.

Brian T. Grubé | |
‘Counsel and Assistant Corporate Secretary

Enclosures

et dipe



Rule 14a:8 — Shareholder Proposals:

s:proposal in its proxy statement
g anmfai or special meeting of
‘ any’s proxy

Thxsssection ‘addresses when a company- mvst include & share
v the: prsai in its form of proxy when the compa
order to have yo
card, and uded a ong wvth‘ any supportin men
i : der a few specific circumstances,

af érsubm::t:ng its reasons to the Commission

questsmand»answet format so that itis easier to understand, The: réferenﬁes tu ‘you" areié a 4
shareholder seeking to submit the proposal.

(b) %:estmn 2 Yi&ua is eﬁgxb&a to submit a proposal, and how dﬂ 1 demonstrate 1o the company that | am
ehg e?

(2) i you are me regnstered holder of your segunﬁes Whtch means that your name appears in the

bz!it;{ von its own, a!though

hro 1-% ; ng
shateho&dersk you are nota regxste d holder, the company il
T ! hew\mny shares you own in th;s case ,‘at the trme géu submtt your prcposal

{A) A copy of the schedule and/or form; and any. subsaquent amendments
reporting a change in your. ownership level;



(B) Your wiitten statement that you. continuously held the- requmd number of

shares for t eaﬂe«year peried as of the date of the

ine is calcu!iy,' 'ed the following manner if the proposal is. submitted for a regularly-
' ' osal must be. recewed ,at the companyfs punc:pei exeetmve

then the deadline is-a rea
materials.

ust be post
the company s notsﬁcatm Acom
g e ied,

seting held in {hé feﬂowmg Mo catendar years.



e u&ed?:Excépt%asQt&emise@aoteﬁi:iﬁé‘i{inrdenéi‘s,fdmhef;campaa’yqoﬁdemgnstrai&ihat%ﬁ:isﬁzenﬁﬁ’ed"tbf
exclidea proposal. - :

{g) Question 7 Who has the burden of persuading the Commission or its staff that my proposal can be-

e shareholders’ meeting to present the proposal?-

(h) Question 8: Must | appear personally at th

(1) Either you, of your whois g

your behalf, must atter

ualified-under state law to present the proposal on
nd the meet \t the proposal. Whether you attend the meeting
yourself or send a qualified represes to the: meeting in your place, you should make-sure
that you, or your representative, follow the proper state law procedures for attending the meeting
and/or presenting your proposal.. ‘

(g)rlf»’t,t;;e;mmpagy holds its shareholder mesting in whole orin part via electronic media; and the
‘company. permits you or your representative topresent your proposal via such medic -you

than traveling to'the meeting to-appear in pegsgn

may appear through electronic media rath

rand present the proposal, without good
f your proposals from its proxy materials for

: have complied with the procedural requirements, on what ofher bases may a company

(i) Question 9: 1f 1 have comy
rely to exclude my proposal?. ;

Propo His ot a pr&rSubj‘je@tth:agtidixbyshai?ﬁd@ew

(1) Improper under state | ot 2 prop
the.company’s organization;

under the laws-of the:ju

(2) Violation of law

it i implemented, cause the company to violate any state,
faderal, or foreign law e

)l not apply this basis for exclusion to perit exclusion of a
olate foreign law if compliance with the foreign law
or federal law.. ,

sal or supportinig statement is contrary to:any of the.
0.142-9, which prohibits materially false-or misleading

pecial interest
compat

e proposal relates o the redress of ape
on, or if it i$ designed to fesu

percent of the

ignificantly

(6) Absence ofpaWer/aumntyﬁ‘themmpanywoumackthep@wemr authority to implement

the proposal;



(7) Management furictions: If the proposal deals ‘witham
-business operations;

siter relating tothe company's ordinary
(8) Director elections: I the proposal:

(Y Would disqualify & nominee-who'is standing for election;

(iiy Would remove a directorfrom office before his or her term expired;

(iii) Questions the competerice, business judgment, or ‘character of orie or:more:
nominees-or directors;

(W) Seeks foinclude:a aspeciﬁc individual in the:company’s proxy materials-for election to-
the board of directors; or

) Qﬂaeﬁmse could affect the outcome: of the upcammg -election of-directors.

al directly conflicts with one- of%he company's:
s same meetmg,

raph (}(9):A company’s submission to the Comn ission under this section
shawd spemfygitha pemts of conflict wrth the company's:proposal.

(10y Sub;sxfajn::aity‘ implemented: If the company has already substantially implemented the
proposal; ' '

cha‘ptéﬁ:zér

frequ say-on: p‘ayvotes that is consistenit with the o
majority of votes cast. miﬁe most recentsharehotdervote reqmred by §240 14a—21(b)of

* if the proposal substantially-duplicates anothe 3 ly subnitted ¢
Ne b anoiher’proponentiha‘twﬂt be mciuded intheic mpanyasgpmxy natenials for the
ssame meeting:”

(12) Resubmissions: If the proposal deals with substantially the: same:subje S &ng
pmgesa} ar propesats tha thas:er have hean preweus%y insmded the COMp y‘s

{iiy Less than 6% of the:
‘previously-within the: e@edmg. ealendar years; or




{13} Specific amount of dividends: If the proposal relates to specific amounts of cash or stock -
di\lidend‘s. : = # & L :
(i) Question 10: What procedures must the company follow f itintends 1o excliide my proposal?
it mustfile its reasons
ve proxy statement

with the:Commis: he con ultaneously provide you with a
- copy of its submission, The Commission staff may permit the-com any to make:its submission
later than 80 days before the company files its definitive proxy statement and form of proxy, if the
company demonstrates good cause formissing the deadline.

(2) The company must file six paper copies of the following:
i) The proposal;

(iiy An explanation of why the company ‘~§§§Iieves.tﬁ§i: it may exclude the proposal, which
should, if possible, refer to the most recent applicable authority, such as prior Division
fetters issued under the rule; and

(iiiy A supporting opinion of counsel when such reasons are based on matters of state or
foreign law. S

(k) Question 11; May | submit my own statement 1o the: Commission responding to the company's:

- arguments? rmay submit a response; but it is not required; You should try to submit any
response to u a copy ta the company,-as soon;as possible after the company makes its
submission, This way, the Commission staff will have time to consider fully your submission before it

issues/its response. You should submit'six paper.copies of your response.

{) Question 12: If the company includes my sharsh lﬂﬁ?ﬁrﬁ;}@saﬁa’i{s} proxy materials, what information:
about me must it include along with the proposal itself?

(1) The company's proxy statement must include your name and address, as well as the number
of the company’s voting securities thatyou owever, instead of providing that information,

the company may instead include a sta at it will provide the information to shareholders
promptly upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting statement.

(m) Question 13: What can | do i the company includes in s proxy statement reasons why it beieves
shareholders should not vote in favor of my proposal; and | disagree with some of ifs statements?

(1) The company may elect to include in its proxy statement reasons why it believes shareholders .
should vote against your proposal. The company isallowe make arguments reflecting its own
point of view, just as you may express your own point of vi n your proposal's suppor
statement.

(2) However, if you believe that the company's opposition o your proposal contains materially
false or misleading statements that may violate our anti-fraud rule, §240.142-9, you should
promptly send to the Commission staff and the company a letter explaining the reasons for your
view, along with a copy of the company’s staternents.oppasing your proposal. To the extent
possible, your letter should includ information demonstrating the inaceuracy of
claims. Time permi ish to try to work out your differences with the

the company’s claims. Time permitting, you may wish
company by yourself before contacting the Commission staff.




(3) We require the company to send you a-copy of its statements opposing your proposal before it
sends its proxy materials, so that you may bring to our attention any materially false or misleading
statements, under the following timeframes:

(3) I our ho-action respons
Suppo statement as:a condition 1o |
matel sn the-company must provi

later than'5 calendar days after the comp

any. receives a‘copy-of your revised proposal; o
(i) In all other cases, the company must provide you with-a:copy of its-opposition
statements no later than 30 calendar days before its files definitive copies:of its proxy
statement and form of proxy under §240.14a-6. :
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Division of Corporation Finance:
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)

Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary- This staff legal bulletin provides’ mfmrmatzon for companies and
shareholders r&gardir%g Rtile 14av8 under the Sacunties Exchange Act of
- 1934,

' Supplementa y 'Informamn' The statements in this buﬂetm represent

HEtthf’l" approved mr dzsapproved (ts ccntent

(:ontacts f-’or further information, pfease centact the D vis:on s Office of
request e at https tts.sec.gov cg\-}_'inf&orp ﬁn mterpretive
A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide

guidance on important issues a under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

« Brokers and banks that constit
(BY(2)(1) for purposes of ve
eligible to submit a proposal under Rul

e “record” holders under Rule 14a-8
er a beneficial owner is
":143~8‘

® Common errors sharehciders tan avmd ‘when’ submitting proof of
ownership to'companies; ‘

» The submission of revised proposals;

s Procedures for withdrawing no-action reqnests regarding proposals
submitted by multiple pmpﬁneﬁts* and

» The Division’s niew process for transmitting Rule 14a-8 no-action
responses by email.

14a-8 in the following

You can find additional ~guidance f:egardmg,%{ 4a-8
e on the Comm s website: SLB No. 14, SLB

biilletins that are ava



‘1. Eligibility to submit'a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, oF 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shatreholder must also continue to hold the required amount of
securities through the date of the meeting-and must provide the company
with @ written statement of intent to do sp.2

The;steas that a shareholder must take to venfy his or her- ehgtbf ity to
‘submi ‘ ‘ ‘ ‘ ;, the '

b ;
ﬁﬁf i faué'&" is un&f;}

' registei d owner, .
e shareholder’s holdmgs

0 as ~street name"
,ﬂcfai owner:can provide:
y to submit a-proposal by
"holder of [the] securit’es

g 4
abn ttted the sharehofder heid the required amournt of securmes
continuously for at Jeast one year.2

2. The role of the Depository Trust Company

. Mast farge U:..S, brekers ancl banks dep osit theh‘scustomers secur’mesﬁthh



1In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that

an iatmducmg bmker cau d be conssdered a “?eccrct” holder for purposes of
i hat engages in sales

'fopenmg customer

I functmns such as issuing conﬁrmat%ons cf customer trades and
custo mer ac:ceunt statements C earmg brokers generaﬂy are DTC

“ger y are not E}TC part cipants and therefere typ;ca ly: do not appear on
DT C's securities position listing, Hain Celestial has required companies to
cept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
.or its transfer agent’s records or-against DTC's securities. position listing.

“In light of questions we have received following two recent court cases
re%atmg Ppmof of ownership under Rule 14a-8% and in light of the
gomy ’s discussion of registered and beneficial owners in the Proxy
Mex 'hamm Concept Release, we have reconsidered our views as to what
i:ypes of brokers. and banks should be cons;dered “recnrd" holdars ﬂnﬁer

We believe that taking this approach as to who constitutes a “record”
hoider fnr purpoaes @f Me 14a~8gb) (i) will provide greater certamty to

o note that this approach is

1 and a 1988 staff no~action letter
‘whi and bahks that are DTC

sd to be the record holders of securities on deposit
wi . ‘cu}ating the number of record holders for purposes of
Sectmna izig) and 15(d) of the Exchange Act.

Cempantes have accasiona!}y expressed the vzew that becausa 9TC’

DTC part;cfpants onil ¥ ‘DTC or
’ af he set 'tés be[d

DTC paitzsipaat?

| Shareholders and companies can confirm whether a particular broker or
| bank is a DTC participant by checking DTC's participant list, which is.-
‘currently available on the Internet at

‘https/fwww, dtcc,ce?nidwwrﬂcads/membarship{d;rectaries/dtcfalpha pdf.




‘not on DTC’s participant list?

- What ff”aﬁhaféﬁ@/dersbm{c or bar

ownership from the DTC
elq he. shareheléer

couki satasfy Rule “14 i
-of ownership statemen L fymg that at the t:me the proposai was
submltted, the requnred amount of secunnes were contmuaus}y held for

1 'ewnersmp in a manner that. pith the gu:dance contamed in
this bulletin: Under Rule 14a; he shareholder will have an
‘opportunity to obtain the requ:sxtepmaf of ownership after receiving the
notice of defect: v

J _ ap between t -0 th& ver:ficat;on and the date the pmpczsat
is subm tted in other cases the letter speaks as of a date after the date

i but covers a period of only one year, thus
rshm over the requlred full

sharehélder g3 beneﬁcxa' Mﬂmbip anw as af a specxf“ed date but mets any



reference to continuous ownership for @ one-year period.

We recognize ac he requirem
and can

ed by the terms of
0 errors h;ghhghted
« th ks

“As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number

of securities] shates of [company name] [class of securities].”11

As discussed above, a shareha!der may also need to provide a separate
written statement from the DTC hrough which the shareholder’s
securities are. held if the. shareholder's brokér or bank is not a DTC
participant.

D, The submission of revised proposals

On occasion, a shareholder will revise @ pmpasa% after submitting it to a
company. This section: aﬁdresses questiens we have received regarding
revisions to @ propasal of sup{:sertmg statement. .

1. A sbareholder submits a tnme!‘ ‘fpmpasat The shareholder then
: i any sadeadlme for

replacement of the ysal. B ) revised proposal, the
shareholder has effectively : th ,gs'al Therefore, the
sha;eho Ider is: ‘ot olatial e

cles that a tﬁmparﬁy THiay fiat xgnare 4 revised grdpaséi in tms sstﬂaticn l@

2. A shareholder submits a mmaiy;
receiving proposals, t,e hare
Must the company accept

Waﬁmab ;ﬁfter t!te deactime for

fhe cemﬁaﬂy is not requxred te
ﬁaﬂy ctoes rmt accegst the




submit a notice stating its mi:entuon to exclude the revised proposal, as
required by Rul ay-cite Rule 14a-8(e) as
the reason for e company does-not
alxpropnsal it-would

A shareholder-must prove cwnefship as of the date the o’riginai proposal is
submitted. When the Commission has discussed revisions:to [:;ro;aw:‘sats,-*i it
‘has not suggested that a revision tr;ggers a requirement to provide: proof of
‘ownership a second time. As outlined in Rule 14a-8(b), proving ownership
i ludes provrdmg a wntten statement that the mareholder mtends o

id

‘ownership when a shareha!der submi‘x:s a revxseﬁ preposal 3-

‘E. Procedures for withdrawing no-action requests for proposals
,submltted by mnltip!e proponents

ithdrawn, SLB No:
d mdwnduat m act

authenzed to act ont "’atf of ali of the "‘roponents, the (e mpany need rm!y
fpmv:z:le a lette that lead individual indicating t lead individual
s withdrawing the proposal on behalf of all of the proponents.

F. Use of email to transmit our Rule 14a-8 no-action responses to
'fwiﬁﬁahies -and proponents '

'To date, the Bwrsi‘@n has transm;tted capres of cur‘ tﬁev 14‘a~ & “"waction

In order to accelerate delivery of staff responses to companies and



ing angi postage costs, going forward,
10-action responses by-email to
' aiemourage bstn compames and

pmpments aad tc reéuce our ,

propaneh?t{s i:o includej em:afii: mn{‘a
~each ‘other and‘m us. Wé wm saéa

contact infamatwn

Given the availability af o resgmses ‘and the related correspondence on
the Commission‘s website and the requirement under Rule 14a-8 for
companies and proponents to copy. each other on correspondence
submitted to the Commission; we believe it is unnecessary to transmit
copies of the related ccrrespendence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
cerrespondence we receive from the parties. We will continue to post to the
tomm;ssion 5 wabsate copies of this correspondence at the same time that
we post our staff no-action response.

1 see Rule 142-8(b).

2 Fnr anexp anatmn of the types of share ownership in the U.S., see
C ' ; ' lease No. 34-62495 {JuEy 14,
| ce;::t Re!ease"), at Sectean ’II A

@f 1934 Reiatmg to Propasals
. ,3u$y '.7 1976) {41 FR 29982],

héve a ~broader meaning tha
the t‘edersai ‘securities Jaws, such: as repe pursuant: to the Walirams

31f a shareholder has
rForm 5 re : € equnred amoL it of shares, the
!9 ,g a co;a‘y ef’such

c“ﬂy nwned by i:he ETC
fthb ds a pm rata interest or

paftxcmants ”aath : 5 -
position in the aggfegat
DTC. Carrespoﬁdingiy,

5 See Exchange Act Rule 17Ad-8.



& See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] (“Net Capital. Ru e Ra}easa") at Section IL.C.

Cheveddén, 695 F.S e By T Bok
conciuded that a securities intermedtary was not a record ho?der for
purposes of Rule:14a :

posatrdn tstmg, nef Was‘ tﬁe intermedtary a DTC partmpant
& Techne Corp. (Sept. 20, 1988).

ER( (addrt;on, if the sharehofder’s broker is ani mtmducmg broker, the
sh holder's account statements should include the ol jearing broker’s
identity and telephone number, See Net Capital Rule Release, at Section
1{1 .{ﬁi) The clearing broker will generally be a DTC participant.

For purposes of Rule 14a-8(b}, the submission date of a proposal will
generally precede the company’s recexpt date of the propesai , absent the
use of electronic or other means of same-day delivery.

'23» This format is acceptable for purposes of Rule 14a-8(b), but it is not
ndatory or exclusive,

,fgva revased proposal

5-all propos 15 subm tted after an initial proposal
: ’ls, regarclless of

,ys Aeadf‘me for
Co: (Mafr 221,r 2011)

2ule 14a-8 no~a1:tlon reque
' ih&same proponent or notified the pmpment tha the
excludable under the rule.

anc;t?ier prcpasal for the same meetmg on a later date.

18 Nothing in this staff position has any effect on the status of any



‘shareholder proposal that is not withidrawn by the proponent or its
authorized representative,

itp:/fwww:sec.gov/interps/legal/cfsib14r.btm
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Sent: Friday, e 25 2013 4:39:30 PM (UTC:06:00) Central Time (US & Canada)
Tn* Rass Jefmes ;Eank of America Corporate Secretary

S’ub}ecf Rbe" Sharehotder Proposal Corresponderice

Received and relayed to Schwab
Cheers

Bartlett Naylor

FISMA & OMB Memorandum M-07-16***
(I respond betterto- emazl than'VM)
PublicCitizen

On Nov 22, 2013, at 4:11. PM Ross Ieffries - Bank of America Corporate Secretary
<bac_corporate secretary@bankofamerica.com> wrote:

Mr. Naylor:

Please find a‘tischeétmﬂspondence relating to your shareholder proposal, with: original materials being

delivered to you tomorrow via ups.

" Please.confirm receipt of this e-mail.

Thank you, ,
The Office of the Corporate Secretary.
Bank of America



Pages 45 through 46 redacted for the following reasons:

***FISMA & OMB Memorandum M-07-16***
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From: Bart Naylor [mailto:bnaylor@citizen.org]

Sent: Tuesday, December 03, 2013 12:11 PM

To: Jeffries, Ross E. - Legal; Di Rita, Lawrence; Bonadeo, Joseph
Subject: BoA ownership documents

Please see attached. Please confirm receipt by return email, and let me know if you find it in

order.
Cheers.



charles SCHWAB

November 25, 2013 Account #:
Questions: (800)378-0685X49350

Bartlett Naylor

**FISMA & OMB Memorandum M-07-16™**

Dear Bartlett Naylor,

| am writing in response to your request for confirmation of Bank of America stock ownership.

According to our records over the last two years, you have continuously held in excess of $2,000 worth of Bank of
America stock.

This letter is for informational purposes only and is not an official record. Please refer to your statements and trade
confirmations as they are the official record of your transactions.

Thank you for choosing Schwab. We appreciate your business and look forward to serving you in the future. If you have
any questions, please call me or any Client Service Specialist at (800)378-0685X49350.

Sincerely,

Ricky Ladermary

Ricky Laderman

SOS Den Team A

9401 E. Panorama Circle
Englewood, CO 80112

©2013 Charles Schwab & Co., Inc. All rights reserved. Member SIPC. CRS 00038 11/13
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January 6, 2014

Bank of America Corporation
Bank of America Corporate Center
100 North Tryon Street

Charlotte, North Carolina 28255

Re: Stockholder Proposal

Ladies and Gentlemen:

We have acted as special Delaware counsel to Bank of America Corporation, a
Delaware corporation (the “Company”), in connection with a stockholder proposal (the
“Proposal”), dated November 22, 2013, that has been submitted to the Company by Bartlett
Naylor (the “Proponent”) for the 2014 annual meeting of stockholders of the Company (the
“Annual Meeting”). In this connection, you have requested our opinion as to certain matters
under the laws of the State of Delaware.

For the purpose of rendering our opinion as expressed herein, we have been
furnished with and have reviewed the following documents: (i) the Amended and Restated
Certificate of Incorporation of the Company, as filed with the Secretary of State of the State of
Delaware (the “Secretary of State”) on April 28, 1999, as amended by the Certificate of
Amendment, as filed with the Secretary of State on March 29, 2004, the Certificates of
Designation, as filed with the Secretary of State on March 29, 2004, the Certificates of Merger,
as filed with the Secretary of State on March 31, 2004 and December 29, 2005, the Certificates
of Designation, as filed with the Secretary of State on August 1, 2006, September 13, 2006,
November 3, 2006, February 15, 2007, September 25, 2007, November 19, 2007, January 28,
2008, April 29, 2008, May 22, 2008, and October 27, 2008, the Certificate of Amendment as
filed with the Secretary of State on December 9, 2008, the Certificates of Designation, as filed
with the Secretary of State on December 31, 2008, January 8, 2009, January 16, 2009, and
December 3, 2009, the Certificates of Amendment, as filed with the Secretary of State on
February 23, 2010 and April 28, 2010, the Certificates of Designation as filed with the Secretary
of State on August 31, 2011 and May 28, 2013, and the Certificate of Merger as filed with the
Secretary of State on September 30, 2013 (collectively, the “Certificate of Incorporation™); (ii)
the Bylaws of the Company, as amended on February 24, 2011 (the “Bylaws™); and (iii) the
Proposal.

With respect to the foregoing documents, we have assumed: (i) the authenticity of
all documents submitted to us as originals; (ii) the conformity to authentic originals of all
documents submitted to us as copies; (iii) the genuineness of all signatures and the legal capacity
of natural persons; and (iv) that the foregoing documents, in the forms thereof submitted to us for
our review, have not been and will not be altered or amended in any respect material to our
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opinion as expressed herein. We have not reviewed any document other than the documents
listed above for purposes of rendering this opinion, and we assume that there exists no provision
of any such other document that bears upon or is inconsistent with our opinion as expressed
herein. In addition, we have conducted no independent factual investigation of our own but
rather have relied solely on the foregoing documents, the statements and information set forth
therein and the additional factual matters recited or assumed herein, all of which we assume to be
true, complete and accurate in all material respects.

THE PROPOSAL

The Proposal states the following:

“Resolved, that stockholders of Bank of America Corporation urge
that:

1. The Board of Directors should promptly appoint a committee
(the ‘Stockholder Value Committee’) composed exclusively of
independent directors to develop a plan for divesting all non-core
banking business segments.

2. The Stockholder Value Committee should publicly report on its
analysis to stockholders no later than 120 days after the 2014
Annual Meeting of Stockholders, although confidential
information may be withheld.

3. In carrying out its evaluation, the Stockholder Value Committee
should avail itself at reasonable cost of such independent legal,
investment banking and other third party advisers as the
Stockholder Value Committee determines is necessary or
appropriate in its sole discretion.

For purposes of this proposal, “non-core banking operations” is
defined as operations other than what the corporation calls
Consumer & Business Banking, Consumer Real Estate Services,
and Global Banking (in Note 26 of the 2012 annual report, p.271-
272). The businesses described as Global Markets, Global Wealth
& Investment Management, and All Other would be divested.”

We have been advised that the Company is considering excluding the Proposal
from the Company’s proxy statement for the Annual Meeting under, among other reasons, Rule
14a-8(i)(2) promulgated under the Securities Exchange Act of 1934, as amended. Rule 14a-
8(i)(2) provides that a registrant may omit a proposal from its proxy statement when “the
proposal would, if implemented, cause the company to violate any state, federal, or foreign law

RLFI 9757291v.1
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to which it is subject.” In this connection, you have requested our opinion as to whether, under
Delaware law, the implementation of the Proposal, if adopted by the Company’s stockholders,
would violate Delaware law.

For the reasons set forth below, the Proposal, in our opinion, would violate
Delaware law if implemented.

DISCUSSION

The Proposal would violate Delaware law if implemented because it provides that the
board of directors of the Company (the “Board”) must create a “Stockholder Value Committee”
to develop a plan for divesting all “non-core banking” business segments (constituting specific
operations selected by the Proponent) and require the “Stockholder Value Committee” to
publicly report its findings and to do so by a fixed date chosen by the Proponent (120 days after
the 2014 annual meeting of stockholders), regardless of whether the directors on the Board or
such Stockholder Value Committee determine that taking each such action (or doing so by the
stockholder-determined deadline) is consistent with their fiduciary duties to the Company and its
stockholders. Thus, the Proposal if implemented requires the Board to create a Stockholder
Value Committee to develop a plan to divest certain of the Company’s businesses and requires
the members of such committee to publicly report their analysis within 120 days after the 2014
annual meeting of stockholders without regard to their fiduciary duties. The Delaware courts
have consistently held that directors must be able to fully exercise their fiduciary duties and that
stockholders may not impose on directors (and directors may not impose on themselves)
directives or restrictions which limit the ability of the board (or a committee thereof) to fully
exercise its fiduciary duties in the future."

The decision regarding whether the Company should divest itself of certain of its so-
called “non-core” businesses is a decision that is reserved by statute to the discretion of the
Board, not the stockholders. 8 Del. C. § 141(a) (providing that the directors of a Delaware
corporation are vested with substantial discretion and authority to manage the business and
affairs of the corporation); 8 Del. C. § 122(4) (providing that a corporation has the power to sell
any or all of its property and assets); see also Aronson v. Lewis, 473 A.2d 805, 811 (Del. 1984),
overruled in part on other grounds, Brehm v. Eisner, 746 A.2d 244 (Del. 2000) (noting that a
“cardinal precept of the General Corporation Law of the State of Delaware is that directors,
rather than shareholders, manage the business and affairs of the corporation™); Gimbel v. Signal
Cos., Inc., 316 A.2d 599, 608 (Del. Ch.), aff'd, 316 A.2d 619 (Del. 1974). In exercising its
discretion concerning the management of the corporation’s affairs, the board of directors owes
fiduciary duties to all stockholders and may not delegate its fiduciary duties to some group of

! See, e.g., CA, Inc. v. AFSCME Employees Pension Plan, 953 A.2d 227, 239 (Del. 2008)
(invalidating a bylaw provision which required the current and future boards of directors to
reimburse the reasonable expenses of stockholders in connection with a proxy contest because
such a bylaw provision prevented directors from completely exercising their fiduciary duties).
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stockholders who owe no such fiduciary duties. See Paramount Commc'ns Inc. v. Time Inc.,
1989 WL 79880, at *30 (Del. Ch. July 14, 1989) (“The corporation law does not operate on the
theory that directors, in exercising their powers to manage the firm, are obligated to follow the
wishes of a majority of shares.”), aff’d, 571 A.2d 1140 (Del. 1989). In addition, stockholders or
others cannot substantially limit the board’s ability to make a business judgment on matters of
management policy, such as whether the Company should divest itself of certain of its
businesses. See, e.g., Chapin v. Benwood Found., Inc., 402 A.2d 1205, 1211 (Del. Ch. 1979)
(finding that the court could not “give legal sanction to agreements which have the effect of
removing from directors in a very substantial way their duty to use their own best judgment on
management matters”) (citing Abercrombie v. Davies, 123 A.2d 893, 899 (Del. Ch. 1956)), aff’d
sub nom. Harrison v. Chapin, 415 A.2d 1068 (Del. 1980).

Directors of Delaware corporations must be able to make decisions based on the best
interests of the corporation and all of its stockholders at the time the decision is made. Directors
cannot be required to appoint a committee to develop a plan to divest specific assets or
businesses designated by a stockholder who does not owe fiduciary duties to the Company and
all of its stockholders, or require a committee of the board to publicly disclose information
related to the committee’s analysis and evaluation of a potential transaction based on a timeline
fixed by a stockholder who does not owe fiduciary duties to the Company and all of its
stockholders. Under Delaware law, directors cannot be directed by some percentage of the
stockholders to enter into a contract or take an action that would prevent the board (or a
committee thereof) from “completely discharging its fundamental management duties to the
corporation and its stockholders.” Nor can a contract, bylaw or stockholder resolution “limit in
a substantial way the freedom of director decisions on matters of management policy.”

The Delaware courts have consistently applied these principles to prevent attempts to
dictate future conduct or decisions by directors, whether by contract, bylaw, stockholder
resolution or otherwise.* For example, in Quickturn, the Delaware Supreme Court invalidated a
provision of a rights plan adopted by the company’s board of directors, which prevented any
newly-elected board from redeeming the rights plan for six months, because the provision would
“impermissibly deprive any newly elected board of both its statutory authority to manage the
corporation [under the General Corporation Law of the State of Delaware] and its concomitant
fiduciary duty pursuant to that statutory mandate.”  Similarly, in AFSCME, the Delaware
Supreme Court held that neither the board nor the stockholders of a Delaware corporation were
permitted to adopt a bylaw provision that required future boards of directors to reimburse

2 Quickturn Design Sys., Inc. v. Shapiro, 721 A.2d 1281, 1291 (Del. 1998).

3 Abercrombie, 123 A.2d at 899.

* 8 Del. C. §141(a) (“The business and affairs of every corporation ... shall be managed
by or under the direction of a board of directors....”); see also Quickturn, 721 A.2d at 1291.

3 Quickturn, 721 A.2d at 1291.
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stockholders for the reasonable expenses they incurred in connection with a proxy contest.® The
Court held that the proposed bylaw would impermissibly “prevent the directors from exercising
their full managerial power in circumstances where their fiduciary duties would otherwise
require them to deny reimbursement to a dissident slate.””

As in the Quickturn and AFSCME cases, the Proposal if implemented would require the
Board to provide a mandate to the “Stockholder Value Committee” dictating future conduct or
decisions by members of that committee without the requisite “fiduciary out.” Considering
whether to develop a plan for divesting the Company’s operations as specified in the Proposal
and deciding if and when to publicly disclose information regarding such a plan involves
fundamental management policy decisions and the exercise of the directors’ fiduciary duties.
These decisions are no less fundamental to the Company than the decision not to redeem a rights
plan addressed by the Delaware Supreme Court in Quickfurn or to reimburse proxy expenses
addressed by the Delaware Supreme Court in AFSCME. In fact, the decisions of the Stockholder
Valuation Committee may be more important given the significance to the Company of divesting
itself of certain of its business and the various federal and state law issues that may be implicated
by public disclosures of such matters.® Accordingly, the Supreme Court’s reasoning in the
Quickturn and AFSCME cases compel the conclusion that the Proposal would be invalid if it
were implemented because it does not contain an exception permitting the Board or the
Stockholder Value Committee to deviate from the directives given if either the Board or
Stockholder Value Committee believes its fiduciary duties require it to do so.

Additionally, the imposition of the 120-day deadline may restrict the Stockholder Value
Committee’s ability to engage in a thorough evaluation of the matters that it has been charged by
the Board to consider and the requirement that the committee publicly disclose its analysis may
affect the manner in which the committee conducts its analyses. For example, the committee
may be reluctant to disclose a specific plan for attempting to divest certain assets, such as
through a sale, if it is concerned that the process will ultimately be unsuccessful, following

S AFSCME, 953 A.2d at 239.

7 Id. The General Corporation Law of the State of Delaware (the “General Corporation
Law”) was amended after the AFSCME decision to add Section 113 which specifically permits
Delaware corporations to adopt bylaws providing for the reimbursement by the corporation of
expenses incurred by a stockholder in soliciting proxies in connection with the election of
directors, subject to such conditions as the bylaws may prescribe. 8 Del. C. § 113. The addition
of Section 113, however, did not overrule the principles of common law adopted by the Supreme
Court in AFSCME. Rather, the adoption of Section 113 further demonstrates the principle that a
future board (or committee thereof) cannot be divested of its managerial power in a policy or
bylaw unless that divestiture is expressly permitted by the General Corporation Law.

8 See, e.g., Malone v. Brincat, 722 A.2d 5, 12 (Del. 1998) (noting that if directors make
public statements to stockholders, they must “provide a balanced, truthful account of all matters
disclosed”).
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which it must publicly disclose that the preferred plan could not be implemented for specific
assets.

Under Delaware law, the directors owe the Company and its stockholders a duty of care
to inform themselves “of all material information reasonably available to them” in making their
decisions.” This includes an obligation to spend whatever amount of time is necessary on a
decision given its complexity and material significance to the Company.'® Moreover, in the
absence of a request for stockholder action, Delaware law does not require directors to provide
stockholders with information concerning the affairs or the finances of the Company.'' For
example, unless otherwise required by securities rules and regulations, a report regarding a
company’s plan to divest itself of certain businesses or assets, is not generally disclosed to the
company’s stockholders or the public. When directors communicate with stockholders, however
(regardless of whether stockholder action is sought), they must provide complete disclosure and
their fiduciary duties apply.’> The publicly disclosed report of the plan for divesting the
Company’s non-core banking assets would likely involve the disclosure of information that the
directors, in the exercise of their fiduciary duties, might determine is best not disclosed, such as
the Company’s anticipated strategy and timeframe for disposing of these assets. Under Delaware
law, in situations where disclosure is not required by applicable law, the directors must weigh the
benefits of disclosure against the costs associated with disclosing non-public information.”> For
example, the directors may consider whether the disclosure of non-public information about the
potential sale or divestiture of an asset might be used to the advantage of one of the Company’s
competitors or potential acquirors of that asset. The Proposal, if implemented, however, would
require the committee to forego the ability to weigh the benefits and costs associated with
disclosing non-public information and to potentially expose the Company and its stockholders to
harm in order to meet the Proponent’s arbitrary deadline. In order to attempt to address these
issues, the Proposal purports to permit the directors to withhold confidential information from its
public report."* Despite this purported savings language, if the Proposal were implemented, the

® See, e.g., Benihana of Tokyo, Inc. v. Benihana, Inc., 891 A.2d 150, 192 (Del. Ch. 2005),
aff’d, 906 A.2d 114 (Del. 2006).

' In re Walt Disney Co. Deriv. Litig., 907 A.2d 693, 768-69 (Del. Ch. 2005) (recognizing
that what constitutes an appropriate amount of time, consistent with directors’ fiduciary duties, to
discuss and deliberate on a business decision depends on “the nature and scope of the” business
decision at issue), aff’d, 906 A.2d 27 (Del. 2006).

! Malone, 722 A.2d at 11.

12 Id. at 12 (noting that directors are required “to provide a balanced, truthful account of
all matters disclosed in the communications with shareholders™).

B (noting the board’s disclosure duty “must be balanced against its concomitant duty
to protect the corporate enterprise, in particular, by keeping certain financial information
confidential”).

4 While the Proposal purports to permit the directors to withhold confidential
information from its public report, a carve-out for confidential information is not equivalent to a
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directors may be forced to disclose such non-public information in order to satisfy the directors’
fiduciary duties and avoid a misleading, partial disclosure. Therefore, the Proposal’s arbitrary
deadline for reporting back to the stockholders may require the directors, in order to avoid
violating their fiduciary duties, to disclose non-public Company information and the
predetermined deadline set by the Proponent might cause the directors to disclose non-public
Company information at an inopportune time for the Company.

CONCLUSION

Based upon and subject to the foregoing and subject to the limitations stated
herein, it is our opinion that the Proposal, if implemented, would violate Delaware law.

The foregoing opinion is limited to the laws of the State of Delaware. We have
not considered and express no opinion on the laws of any other state or jurisdiction, including
federal laws regulating securities or any other federal laws, or the rules and regulations of stock
exchanges or of any other regulatory body.

The foregoing opinion is rendered solely for your benefit in connection with the
matters addressed herein. We understand that you may furnish a copy of this opinion letter to the
Securities and Exchange Commission and to the proponent of the Proposal in connection with
the matters addressed herein, and we consent to your doing so. Except as stated in this
paragraph, this opinion letter may not be furnished or quoted to, nor may the foregoing opinion
be relied upon by, any other person or entity for any purpose without our prior written consent.

Very truly yours,
f(:aﬁafw/; ‘Q‘*)A“‘ 5%%’) FA.

CSB/1IJIV

fiduciary out permitting directors to avoid taking actions that are inconsistent with their fiduciary
duties.
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