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Dear Mr Kearns

This is in response to your letter dated January 2014 concerning the shareholder

proposal submitted to ACE by Qube Investment Management Inc Copies of all of the

correspondence on which this response is based will be made available on our website at

httpi/www.sec4ov/divisions/corDfililcf-noaCtionhl4a8.Shtml For your reference

brief discussion of the Divisions informal procedures regarding shareholder proposals is

also available at the same website address

Sincerely

Matt McNair

Special Counsel
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February 10 2014

Response of the Office of Chief Counsel

Division of Corporation Finance

Re ACE Limited

Incoming letter dated January 2014

The proposal relates to director independence

There appears to be some basis for your view that ACE may exclude the proposal

under rule 14a-8f We note that the proponent appears to have failed to supply within

14 days of receipt of ACEs request documentary support sufficiently evidencing that it

satisfied the minimumownership requirement for the one-year period as required by

rule 14a-8b Accordingly we will not recommend enforcement action to the

Commission ifACE omits the proposal from its proxy materials in reliance on

rules 14a-8b and 14a-8f In reaching this position we have not found it necessary to

address the alternative bases for omission upon which ACE relies

Sincerely

Norman von Holtzendorff

Attorney-Advisor



DIVISION OF CORPORATION FINANCE

INFORMAL PROCED1JRES REGARDING SHAREhOLDER PROPOSALS

The Division of Corporation Finance believes that its respon ibility with respect to

matters arising under Rule 14a-8 tll CFR24Od4a4 as with other matters under the proxy

æiles is to aid those who must comply viith the rule by offering informal advice and suggestions

andto determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under R.ule.14a-8 the Divisions.staff considers the information furnishedto itby the Company

in support of its inteætin to exclude the proposals from the Companys proxy materials as wcll

as aily information furnished by the proponent or the proponents rØpresentativØ

Although Rule 14a-8k does not require any commun cations from sharehokiers to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or notactivities

proposed to betakenwould be violativeof thestatute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The detenninations reached in these no-

action Letters do not and cannot adjudicate the merits ofa companys position with respect to the

proposal Only court such as U.S District Court can decide whethera company is obligated

to include shareholder.proposals in its proxy materials AccOniingly discretionary

determination not to recommend or take Commission enforcement action does not preclUde

proponent or any shareholder of company from pursuing any rights he or shc may have against

the company in court should the management omit the proposal from the companys proxy

material
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Christopher Kearns

EVP Deputy General Counsel

January 2014

Via Email

Shareholderproposals@sec.gov

Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street N.E

Washington D.C 20549

Re ACE Limited Shareholder Proposal Submitted by Qube Investment Management Inc

Ladies and Gentlemen

On behalf of ACE Limited ACE or the Company and pursuant to Rule 14a-8j

under the Securities Exchange Act of 1934 hereby request confirmation that the staff the

Staff of the Securities and Exchange Commission the Commission will not

recommend enforcement action if in reliance on Rule 14a-8 ACE excludes proposal

submitted by Qube Investment Management Inc the Proponent or Qube from the

proxy materials for ACEs 2014 annual general meeting of shareholders ACE expects to file

the 2014 proxy statement in definitive form with the Commissionon or about April 2014

Because as Swiss corporation ACE is routinely required to include agenda items for

voting at its shareholders meeting every year that trigger preliminary filing requirement

ACE plans to file the 2014 proxy statement in preliminary form with the Commission on or

about March 20 2014

On November 25 2013 ACE received the following proposed resolution which the

Proponent submitted to courier on November 22 2013 for consideration at ACEs 2014

annual general meeting of shareholders

PROPOSAL Board Member Status as Non-Independent After 10 Years

RESOLVED That the Board of Directors at ACE Limited take the necessary steps to

adopt procedures that mandate no current or future director of the board shall be

classified as independent after 10 years of service

SUPPORTING STATEMENT

As global leader in insurance products and service ACE should take the lead in

addressing continued public criticism that corporate governance has waned in recent

years

In our view directors experience can be valuable asset to shareholders because of

the complex critical issues that the board faces Just as important is the need for

periodic director rotation which ensures fresh perspective in the boardroom and the



generation of new ideas and strategies Ideally shareholders would participate in the

regular nomination of said directors

Once director has served for decade the ability to maintain high level of

independence required in the stewardship of shareholder interests becomes

questionable At ACE we note from the 2013 Proxy Filing at least six directors have

served over decade with five now in their second or third decade of service While

we are grateful for their long and committed tenure we question their status as

independent members of the board

Pursuant to Rule 4a-8j have enclosed copy of the proposed resolution together

with the supporting statement as Exhibit collectively the Proposal as transmitted to

ACE have also enclosed copy of all relevant additional correspondence exchanged with

the Proponent as Exhibit copy of this letter is simultaneously being sent to the

Proponent

ACE believes that the Proposal may be properly omitted from ACEs 2014 proxy

materials pursuant to Rule 4a-8 for the reasons set forth below

The Proposal is properly excluded under Rule 14a-81 because the

Proponent failed to supply sufficient documentary support to satisfy the

ownership requirements of Rule 14a-8b

The Proponent did not provide satisfactory proof of ownership showing it

held at least $2000 worth of ACE shares on the date it submitted the

Proposal and that it held such shares continuously for at least the one-year

period preceding and including the date of submission

According to the courier receipt attached hereto as Exhibit the Proponent

submitted the Proposal to the courier on November 22 2013 which is therefore the date of

submission of the Proposal ACE has confirmed with its transfer agent that the Proponent is

not record holder of ACE common shares

ACE received the Proposal on November 25 2013 along with cover letter dated

November 2013 from ID Waterhouse the First TD Letter referring to the Proponents

stock ownership as of November 2013 Also included with the Proposal and the First TD
Letter was Security Record and Positions Report dated as of November 13 2013 the

First TD Report Copies of the Proposal the First TD Letter and the First TD Report are

included in Exhibit These documents failed to provide sufficient documentary support to

satisfy the ownership requirements of Rule 4a-8b

On December 2013 ACE sent an acknowledgement/notice of deficiency the

Deficiency Notice to the Proponent copy of which is included in Exhibit informing

the Proponent that the proof of share ownership accompanying the Proposal was insufficient

and requesting confirmation in the form of written statement that the Proponent had held

ACE shares with market value of at least $2000 for the one-year period preceding and

including the date of submission which was November 22 2013 The Proponent received

the email containing the Notice of Deficiency and acknowledged receipt by return email

copy of which is included in Exhibit The Deficiency Notice advised the Proponent that



the written statement must be submitted to the Company within 14 calendar days of the

Proponents receipt of the Deficiency Notice and included copy of Rule 14a-8

On December 12 2013 ACE received by email second letter dated as of December

11 2013 from TD Waterhouse the Second TD Letter collectively with the First TD

Letter the TD Letters and second Security Record and Positions Report dated as of

November 26 2013 the Second TD Report collectively with the First TD Report the TD
Reports Copies of the December 12 2013 email the Second TD Letter and the Second

TD Report are also included in Exhibit These documents also failed to provide sufficient

documentary support to satisfy the ownership requirements of Rule 4a-8b

Rule 14a-8b1 provides in part that order to be eligible to submit proposal

shareholder must have continuously held at least $2000 in market value or 1% of the

companys securities entitled to be voted on the proposal at the meeting for at least one year

by the date shareholder submit the proposal Unless the shareholder is the registered

holder the shareholder is responsible for proving his or her eligibility to submit proposal

to the company Staff Legal Bulletin No 14 Section C.1.c July 13 2001 The Staff has

concluded unambiguously that shareholders monthly quarterly or other periodic

investment statements do not demonstrate sufficiently continuous ownership of securities for

purposes of Rule 14a-8b Staff Legal Bulletin 14 Section .c Accordingly the Staff

has allowed exclusion of proposals because the proponents account statement did not

provide sufficient proof of ownership See e.g Rite Aid Corp February 14 2013

proposal was excluded under Rule 4a-8b where the only proof of ownership submitted

was an account statement demonstrating ownership as of particular date E.I du Pont Ne

Nemours and Co January 17 2012 one-page excerpt from monthly account statement

did not constitute sufficient proof of ownership for purposes of Rule 4a-8b

written statement from broker that does not clearly attest to continuous ownership

will not suffice for purposes of Rule 4a-8b For example in Verizon Communications Inc

January 25 2008 the Staff allowed exclusion of proposal under Rule 14a-8b where the

proponent submitted statement from broker attesting that the proponent was the

beneficial owner of the companys stock and had held security position with the

brokerage for more than two years
and the purchase consisted of certain number of

shares that had been held continuously In its no-action request Verizon had pointed out that

the brokers statement did not unambiguously state that the security position was in the

companys shares and that the purchase described in such statement did not unambiguously

refer to purchase of the companys shares

The Staff has permitted proposal to be excluded pursuant to Rule 14a-8b where

letter supplied by the institution at which the security accounts were maintained did not

affirmatively state that the proponent continuously held the requisite amount of shares for

the applicable one-year period but instead simply referred to accompanying securities

holding and transaction reports
with the Staff expressly noting that the documentary

support that the proponent provided does not affirmatively state that the proponent owns

securities in the company See My/an Inc February 2011 In addition in Great Plains

Energy Inc February 10 2006 the Staff permitted exclusion of proposal for failure to

supply sufficient proof of continuous ownership for the requisite one-year period where the

proponents proof of ownership letter stated The attached November 2005 statement and

2002 tax reporting statement is to provide verification that the above referenced shareholder



has held the security Great Plains Energy Inc ...
in his account continuously for over one

year time period

Neither the TD Letters nor the TD Reports satisfy the requirements of Rule 14a-8b

because it is not possible to determine continuous ownership of ACEs common shares for

the requisite time period based on these materials The First TD Letter reads in relevant part

This is to verify that as of Nov 5th 2013 Qube Investment Management Inc holds

and has been set up to receive and exercise proxies on behalf of their clients for 6517

shares of ACE LTD-NEW

The First TD Letter and First TD Report are deficient because the date of verification is too

early and they do not confirm ownership as of the date the Proposal was submitted The

Proposal was transmitted in letter dated November 2013 As the courier records

indicate the Proponent did not submit it to the courier until November 22 2013 and no

verification of any stock ownership by the Proponent was given as of such date

Furthermore the First TD Letter did not confirm continuous ownership for the requisite 12

month period Although the First TD Report was included in the materials provided to ACE
the First TD Letter did not explain or even mention that report The First TD Report is in

substantially the same format as the Second TD Report and shares the ambiguities and

deficiencies described below with respect to the Second TD Report

The Second TD Letter read in relevant part

This is to verify that TDW is Depository Trust Company under DTC 5036 Qube

Investment Management Inc holds and has been set up to receive and exercise

proxies on behalf of their clients and the attached Security Record and Positions

Report is valid The Security Record and Positions Report provide daily report of all

firm security holdings sorted by IBM security code listing accounts This report

indicates continuous ownership of the funds for Qube Investment Management Inc

on behalf of their clients

The Second TD Letter referenced the attached Second TD Report but did not explain how to

interpret it For example the Second TD Report has column titled Date but neither the

report nor the letter specifies the date to which this colunm refers In fact it is not clear that

the date column of the report refers to the date of ownership of ACE shares at all especially

when considered in combination with the statement in the Second TD Letter referring to

ownership of funds discussed below The date provided in the Second TD Report could be

the date when clients deposited funds with Qube the date when Qube opened an account on

behalf of client or the date when the client funds were first invested in the securities of any

issuer Even if the Date column is intended to mean date when ACE shares were

purchased it is not clear if this date would apply to all items listed in the applicable row

Because there is only one date listed for each account it seems more likely that the date

refers to the date of the opening of the account rather than the date of acquisition of any ACE

shares The report does not evidence continuous share ownership for the requisite time

period and does not specify that the requisite time period that is being measured In addition

while the Second TD Report has column titled Current Quantity which heading does not

specify what is being quantified in the column the Second TD Report does not indicate if

the current quantity was continuously held through the requisite time period In fact the



heading Current Quantity suggests that the column represents snapshot as of November

26 2013 the date of the Second TD Report which date is after the date of submission of the

Proposal

The only statement that Proponent provided with respect to continuous ownership is

the phrase in the Second TD Letter stating that the Second TD Report indicates continuous

ownership of the funds emphasis added However this statement does not confirm

continuous ownership of ACE shares it does not even mention ACE shares By referring to

funds rather than shares of ACE the most that the Second TD Letter verifies with respect

to continuous ownership is that Qubes clients have funds on deposit for Qube to invest on

whatever date is intended to be represented by the date column in the Second TD Report

Accordingly the Second TD Letter and the Second TD Report taken together do not

evidence continuous ownership of ACE shares for any period of time

Because the Proponent has failed to supply sufficient documentary support

evidencing that it has held at least $2000 worth of ACE shares on the date it submitted the

Proposal and that it held such shares continuously for at least the one-year period preceding

and including the date of submission the Proposal should be excluded under Rule 14a-8b

and Rule 14a-8f1

The Proponent did not provide satisfactory proof of ownership showing it

beneficially held any ACE shares

The First TD Letter described that Qube holds and has been set up to receive and

exercise proxies on behalf of their clients This statement does not adequately demonstrate

that the Proponent holds any shares of ACE as required by Rule 14a-8 The Proponent itself

does not show up as an account named in the First TD Report or in the Second TD Report

and ACE has confirmed that the Proponent is not record holder of ACE shares The First

TD Letter does not establish that the Proponent is the beneficial holder of any ACE shares

For example Rule 3d-3 defines beneficial ownership with respect to security as voting

power which includes the power to vote or to direct the voting of such security andlor

investment power which includes the power to dispose or to direct the disposition of such

security The First TD Letter made no reference to investment power and its reference to the

Proponent being set up to receive and exercise proxies on behalf of their clients is

insufficient to confirm beneficial ownership ACE pointed out this deficiency in the

Deficiency Notice explaining that it is not clear whether set up to receive and exercise

proxies on behalf of their clients means that Qube clients have given Qube proxies to vote

their shares such that Qube has voting control over the requisite number of ACE shares

described above or whether Qube receives and processes proxies executed and submitted by

clients with Qubes clients maintaining voting control over ACE shares In the Deficiency

Notice ACE expressly instructed the Proponent to provide confirmation that clarifies the

manner in which the Proponent holds the requisite number of shares required to submit

shareholder proposal If all that the Proponent is doing to receive and exercise proxies on

behalf of their clients is submitting proxies solely based on the voting instructions provided

by their clients then the Proponent lacks voting control of ACE shares Exercising proxies in

this manner is not sufficient to establish that the Proponent has beneficial ownership of ACE

shares



The Proponent ignored ACEs request set forth in the Deficiency Notice to provide

proof of ownership that clarifies how the Proponent holds shares beneficially that would

entitle it to submit proposal for inclusion in ACEs proxy statement pursuant to Rule 14a-8

In fact the Second ID Letter used the same language on this point as the First TD Letter

again stating that Qube has been set up to receive and exercise proxies on behalf of their

clients

Qube did not provide any documentation from any clients evidencing authorization for

Qube to file the Proposal on their behalf and/or stating such clients intention to hold ACE

shares through the ACE 2014 annual general meeting of shareholders Rather Qube

submitted the Proposal in its own right It relied on the assertion in the TD letters that Qube

holds and has been set up to receive and exercise proxies on behalf of their clients

However the TD Letters and the TD Reports themselves are not sufficient to establish that

Qube has beneficial ownership because they state nothing about Qube having investment

power or voting power with respect to ACE shares And as noted above Qube itself is not

record holder of any ACE shares

Because the Proponent failed to supply sufficient documentary support to demonstrate

that it has any ownership of ACE shares the Proposal should be excluded under Rule 14a-

8b and Rule 14a-8f1

II The Proposal is properly excluded under Rule 14a-811 because the

Proponent has exceeded the one-proposal limit under Rule 14a-8c and has

not corrected such deficiency after receiving notice of such deficiency

In the Deficiency Notice the Company informed the Proponent that it had submitted

more than one proposal in violation of Rule 14a-8c and requested that the Proponent

advise the Company within 14 calendar days which proposals the Proponent wished to

withdraw The Proponent has not corrected or even addressed the multiple proposal

deficiency

Proposal is properly excluded under Rule 4a-f for failure to comply with the

procedural requirements of Rule 4a-8 including with the Rule 4a-8c requirement that

shareholder may submit no more than one proposal to company for particular

shareholders meeting The Staff has repeatedly taken the position that proposal may be

excluded where proponent submits more than one proposal and does not timely reduce the

number of proposals to one following the receipt of deficiency notice from the company

See e.g Parker-Hannj/In September 2009 company permitted to exclude proposal

with multiple components in reliance on Rule 14a-8c Torotel Inc November 2006

company permitted to exclude proposal with multiple components in reliance on Rule 14a-

8c

single proposal containing multiple elements may be excluded under Rule 14a-8c

where the elements are not closely related and essential to single well-defined unifying

concept See Parker-Hannfln September 2009 Further it is not the proponents stated

overall purpose but the underlying concepts of the proposal that determine if there is such

unifying concept See Torotel Inc November 2006 proposal with several different

elements was excluded despite proponents insistence in letter to the Staff that the proposal

had single purpose to remedy the recent actions of the Board of Directors of the



Company Merely identifying unifying concept for example in title of proposal will

not prevent exclusion where the actual elements of the proposal are not related enough to

specific idea See American Electric Power January 2001 proposal relating to director

term limits meetings and compensation was excluded as multiple proposals despite the

proponents identification of director governance as the unifying concept General Motors

Corporation February 23 2002 proposal to change the format the proxy material

was excluded where the proposal actually called for two different changes The Staff has

allowed exclusion of proposals which while purporting to relate to one topic included at

least one element that was conceptually unrelated Bank ofAmerica March 2012

reconsideration denied March 30 2012 proposal titled Proxy Access was excluded where

five parts of the proposal related to proxy access while the sixth provided that the changes to

the board composition resulting from the proposal would not be considered change of

control See also The Goldman Sachs Group March 2012 Textron Inc March

2012

The Proposal taken as whole with the supporting statement presents three different

ideas and constitutes three separate proposals the mandate set forth in the resolution that

no current or future director of the board shall be classified as independent after 10 years of

service the Independence Proposal periodic director rotation as indicated by the

following language in the supporting statement Just as important is the need for periodic

director rotation the Director Rotation Proposal and shareholder participation in the

regular nomination of directors as indicated by the following language in the supporting

statement Ideally shareholders would participate in the regular nomination of said

directors the Shareholder Participation Proposal The three distinct proposals within the

Proposal do not share single well-defined unifying concept Only one of the proposals the

Independence Proposal relates to the overall concept of independence implied by the title

of the Proposal The Director Rotation Proposal relates to changing the composition of the

Board on some regular basis which would not necessarily be tied to 10-year service on the

Board Finally the Shareholder Participation Proposal addresses shareholder involvement in

the
process

of director nominations rather than director independence requirements or

rotation of directors

Further like the multi-part proposal in Parker-Hannfln that was excluded the steps

required to implement each element of the Proposal are different highlighting the fact that

they constitute different proposals As discussed below the Independence Proposal would

require the Board to change the Categorical Standards for Director Independence to provide

that no director may be considered independent after 10 years of service Because periodic

director rotation is not explained it is not clear what additional steps would be required to

implement the Director Rotation Proposal but presumably it would require amending ACEs
Corporate Governance Guidelines Nominating and Governance Committee Charter and/or

Organizational Regulations to prevent some number of directors from continuing to serve on

the ACE Board or by increasing the size of the ACE Board and adding new directors

Finally the Shareholder Participation Proposal would require the establishment of an

unexplained mechanism whereby shareholders would provide input into the nominations

process It is not clear if the Proponent intends for this to be accomplished through proxy

access or otherwise but it is conceptually unrelated to non-independent status of directors

after 10 years



Because the Company has given the Proponent an opportunity to remedy the

deficiency pursuant to Rule 14a-8f1 and the Proponent has not done so the Company

should be permitted to exclude the Proposal pursuant to Rule 14a-8c and Rule 14a-8f1

III The Proposal is properly excluded under Rule 14a-8i1 because it is an

improper subject for shareholder action under the laws of Switzerland the

Companys jurisdiction of incorporation and under Rule 14a-8i2
because it violates Swiss law

proposal may be excluded under Rule 14a-8i1 if it does not concern proper

subject for action by shareholders under the laws of the jurisdiction of companys

organization Similarly proposal may be excluded under Rule 14a-8i2 if it would cause

the company to violate any state federal or foreign law to which it is subject For the reasons

set forth below and more fully articulated in the legal opinion from the Swiss law firm Bar

Karrer attached to this letter as Exhibit the Swiss Law Opinion the Company believes

the Proposal may be excluded because it is not proper subject for action by shareholders

under Swiss law and because its implementation would require the Company to violate Swiss

law

The Proposal is impermissibly cast as directive to the Board of Directors The Proposal

may be properly excluded from ACEs 2014 proxy materials because it mandates that the

Board take actions to modify policies that are under the laws of Switzerland and under the

Companys governing documents under the exclusive control of the Board As more fully

discussed in the Swiss Law Opinion the Proposal is an improper subject for shareholder

action and violates Swiss law because neither Swiss law nor the Companys Articles of

Association the Articles which is the only governance document upon which the

shareholders have the right to vote provide any opportunity for shareholders to require the

Board to adopt procedures including to determine the independence standards that apply to

its directors On the contrary mandatory Swiss law provides that the adoption of such

procedures is within the exclusive powers and discretion of the Board and precludes

shareholders from directing the Board how it should exercise its discretion and adopt such

procedures

Neither Swiss law nor any of ACEs governing documents grant power to the general

meeting of shareholders to mandate Board action in order to define director independence to

shareholders Swiss law and Article of the Articles give only limited number of

specifically delineated powers to the general meetings of shareholders None of them

empowers the shareholders to mandate Board action as contemplated by the Proposal

Additionally mandatory Swiss law and Article 18-19 grant to the Board broad and

exclusive powers with respect to the management of the Company including the power to

ultimately direct the Company and to determine the organization This

includes the determination of independence standards by the Board as mandated by the

Proposal Finally Swiss law and Article 18 of the Articles provide that the Board attends to

all matters which are not delegated to or reserved to another corporate body of the Company

by law the Articles of Association or the regulations However as stated

above the Proposal is not within the powers of shareholders as assigned either by the law or

by the Companys governing documents

It should be noted that ACEs Organizational Regulations which govern Board procedure

including delegation to management and are pursuant to Swiss law exclusively adopted by



the Board further provide that the Board has the power and responsibility to propose to

shareholders candidates for election or re-election to the Board directors Section 2.2.1e
and to ensure that majority of the Board members are independent within applicable legal

and stock exchange requirements Section 2.8

Furthermore as company listed on the New York Stock Exchange NYSE ACE is

subject to the NYSE requirement set forth in Section 303A.02 of the NYSE listed company
manual that specifies that director qualifies as independent unless the board of

directors affirmatively determines that the director has no material relationship with the listed

company either directly or as partner shareholder or officer of an organization that has

relationship with the company According to this NYSE requirement what constitutes

independence is matter for the board of directors to decide ACEs Board exercising its

powers under Swiss law and the Articles as well as its authority under stock exchange

regulation has adopted Categorical Standards for Director Independence which implement

the NYSE listing standards for director independence

As the Swiss Law Opinion discusses it is improper under and violation of Swiss law

for shareholders to mandate Board action as contemplated by the Proposal including to

mandate how the Board exercises its authority to determine which directors are independent

and to require the Board to modify ACEs Categorical Standards for Independence or any

other governing documents that are under the Boards exclusive control

For the reasons discussed above and in the Swiss Law Opinion ACE should be able to

exclude the Proposal from its 2014 proxy materials under Rule 14a-8i1 because the

Proposal is an improper subject for shareholder action under Swiss law and under Rule 14a-

8i2 because the implementation of the proposal would violates Swiss law

IV The Proposal is properly excludable under Rule 14a-8i8 because it could

disqualify nominees affect the outcome of the upcoming election of

directors and/or question the competence business judgment or character

of one or more nominees or directors

Rule 14a-8i8i and permit proposal to be excluded if it disqualify

nominee who is standing for election or if it otherwise could affect the outcome of the

upcoming election of directors The Proposal explicitly applies to all current and future

directors ACE expects that its Nomination and Governance Committee will nominate for re

election at ACEs 2014 annual general meeting some or all of the current ACE directors who

have served on the ACE Board at least 10 years ACEs Corporate Governance Guidelines

require that at least 75% of the members of its Board qualify as independent directors While

ACEs Nominating and Governance Committee has not yet nominated the directors to be

elected at ACEs 2014 annual general meeting based on the current composition of the

Board of Directors and current expectations regarding the nomination process if the directors

who have served on ACEs Board of Directors for at least 10 years were no longer

considered independent the composition of ACEs Board of Directors as expected to be

voted upon at the 2014 annual general meeting of shareholders would no longer satisfy the

independence standard of its Corporate Governance Guidelines To the extent that

implementation of the Proposal in compliance with the Corporate Governance Guidelines

prevents any nominees for the Board from being elected if they do not qualify as independent

under the proposed 10-year standard the Proposal would disqualify some or all of ACEs
nominees for re-election as director who have served on ACEs Board for at least 10 years

and thereby affect the outcome of re-election of directors The language in the supporting

statement section of the Proposal questioning whether the long-serving directors possess the



high level of independence required in the stewardship of shareholder interests indicates

that disqualification of current directors is precisely the result that is intended by the

Proposal The supporting statement expressly refers to the need for periodic director rotation

further revealing that disqualifying for re-election directors who do not meet the proposed

standard of independence is the intent of the Proposal

Even if the implementation of the Proposal would require an amendment to ACEs

Corporate Governance Guidelines after the shareholder vote to clarify that directors who are

not independent cannot be elected as directors if the result of such election would violate the

75% independent directors requirement the Proposal would still be excludable under Rule

14a-8i8 as disqualifying current nominees for director The fact that subsequent Board

action such as vote by the Board to change written policy or the Corporate Governance

Guidelines would be required to disqualify directors up for re-election does not bar exclusion

of the Proposal under Rule 14a-8i8 For example in Peabody Energy Corp March

2005 the Staff concluded that proposal that requested that the board adopt policy of

nominating independent directors such that those directors would constitute two-thirds of the

board was excludable unless it was revised so that it did not apply to directors that were

nominated for the upcoming meeting See also Raytheon Company March 1999

proposal that the board take the necessary steps to ensure that 70% independent board was

elected was excludable unless revised so that it did not apply to directors that were nominated

for the upcoming meeting

The Proposal is excludable under Rule 14a-8i8iii because it questions the

competence business judgment and character of sitting directors who are expected to be

nominated for re-election at the 2014 annual general meeting Specifically the language in

the supporting statement portion of the Proposal asserting that directors who have served for

over decade have questionable ability to maintain the high level of independence required

in the stewardship of shareholder interests expressly questions the competence business

judgment or character of directors who are running for re-election The Staff has allowed

exclusion under Rule 14a-8i8 where the proposed resolution and the supporting statement

when read together had the effect of questioning the competence business judgment or

character of sitting directors who were expected to be nominated for re-election See e.g

Rite Aid Corporation April 2011 proposal stating that effective at the 2012 annual

meeting no non-executive board member may be nominated who has had any financial or

business dealings with any member of senior management or the company whether

occurring in the past or during the current tenn was excluded where the supporting statement

criticized sitting directors by name Marriott International Inc March 12 2010 proposal

seeking to reduce compensation and the size of the board of directors and that requested the

removal of specific named directors for various reasons some relating to qualification was

excluded Brocade Communications Systems Inc January 31 2007 proposal seeking to

disqualify for election any director who had opposed supermajority requirements that were

supported by the shareholders was excluded where the supporting statement labeled such

directors not fit for reelection

It is not necessary for proposal to name the directors to be excluded under Rule 4a-

8i8 See Brocade cited above Honeywell International Inc March 2000 the Staff

allowed exclusion as disparaging of specific directors of proposal that would have

disqualified for election unnamed directors who failed to enact any resolution by the

shareholders The Proposal expressly refers to at least six directors have served over

decade with five now in their second or third decade of service Since ACE discloses the

term of service of each director the identity of the particular individuals to whom the

Proponent is referring will be clear in ACEs proxy statement

10



Although there are have been some recent no-action letters denying exclusions pursuant

to Rule 14a-8i8 those situations are distinguishable from the Proposal that ACE received

For example in Rite Aid Corporation February 25 2013 Rite Aid unsuccessfully argued

that the references in the supporting statement about the importance of being truly

independent and never working for anyone in senior management implied that some of Rite

Aids directors were not truly independent The supporting statement of the Proposal that

ACE received on the other hand directly calls the independence of directors with tenure of

more than 10
years questionable Similarly in Forest Laboratories Inc June 28 2012

the company unsuccessfully argued that statement that only one director had current

experience on an outside board questioned the competence of all other directors However

this was an indirect implication while the supporting statement of the Proposal submitted to

ACE expressly questions the independence aspect of competence business judgment and

character of ACE directors with 10-year tenure

The Proposal that ACE received is also distinguishable from the proposal that Exxon

unsuccessfully sought to exclude in Exxon Mobil Corporation March 14 2013 The Exxon

proposal seeking to limit directors to maximum of three board memberships in companies

with annual sales in excess of $500 million criticized the presiding/lead director by name

stating that it was questionable that he had time to devote to his role at Exxon Questioning

time availability however is not the same as questioning the ability to act independently

Conflicting time commitments due to service on multiple boards if problematic can be

corrected by resigning from one or more additional boards Questioning time availability

does not rise to the level of challenging competence business judgment or character The

length of service on board of directors however is an inherent characteristic of director

that cannot be changed Questioning the ability of an experienced director to steward

shareholder interests from an independent perspective directly challenges the competence

business judgment and character of the six directors who have been on ACEs Board for at

least 10 years

Because the Proposal could disqualify nominees who will be standing for election could

affect the actions of the upcoming 2014 election of directors and/or questions the

competence business judgment and character of one or more of ACEs nominees or

directors ACE should be able to exclude the Proposal from its 2014 proxy materials pursuant

to Rule 14a-8i8

The Proposal may be omitted under Rule 14a-8i9 because it directly

conflicts with proposal to be submitted by the Company at its annual

general meeting

company may omit proposal under Rule 14a-8i9 if the proposal directly conflicts

with one of the companys own proposals to be submitted to shareholders at the same

meeting Directly conflicting does not mean that the proposal must be identical in scope or

focus to the companys proposal See Exchange Act Release No 40018 at n.27 May 21

1998 The Staff has allowed the exclusion of proposals that would have disqualified

candidates being nominated by the company at the same meeting under both Rule 4a-

8i9 as well as Rule 14a-8i8 discussed above if the proponents did not revise their

proposals within seven days so as not to disqualify directors expected to stand for election

See Exxon Mobil Corporation cited above ATT Corp January 10 1997 Genesco Inc

April 1992 and International Business Machines Corporation January 23 1992

11



ACE anticipates that its Nominating and Governance Committee will nominate for

election at the 2014 annual general meeting several directors who have served on ACEs
Board for more than 10 years As discussed above ACEs Corporate Governance Guidelines

require that 75% of its directors qualify as independent Because this 75% requirement

would not be met if directors with 10-year tenure are not considered independent

implementation of the Proposal in compliance with ACEs Corporate Governance Guidelines

could disqualify some of ACEs nominees for director at its 2014 annual general meeting

Accordingly the Proposal directly conflicts with ACEs agenda item proposing that the

nominated directors be elected The resolution and supporting statement portions of the

Proposal taken together apply to the current election of directors Although the Proposal

and ACEs proposal to elect of directors are not identical in scope voting on the Proposal at

the same annual general meeting where shareholders are voting on the election of directors

including nominees who have served on the Board for more than 10 years would still present

to shareholders alterative and conflicting decisions for shareholders to make at the annual

meeting See Exxon Mobil cited above Bank of America Corporation January 12 2007

proposal to limit the number of directors to nine members directly conflicted with the

companys nomination of 17 candidates for the upcoming election and was excludable under

Rule 14a-8i9 unless revised to apply only to subsequent years Because the Proposal

conflicts with ACEs election of directors proposal ACE should be able to exclude the

Proposal from its 2014 proxy materials pursuant to Rule 14a-8i9

VI The Proposal may be omitted under Rule 14a-8i3 and Rule 14a-9

because it is vague and indefinite rendering it false and misleading in

violation of the proxy rules

The Proposal is excludable because it is vague and indefinite Rule 14a-8i3 allows the

exclusion of proposal if it is contrary to any of the Commissions proxy rules including

Rule 14a-9 which prohibits materially false or misleading statements in soliciting proxy

materials The SEC permits shareholder proposal to be excluded under Rule 14a-8i3 if

shareholders cannot make an informed decision as to whether to vote for proposal See Staff

Legal Bulletin No 4B September 15 2004 The Staff has determined that proposal is

vague and misleading where corporation and its shareholders might interpret the proposal

differently such that the actions taken by the company are different from those envisioned by

the voting shareholders Puget Energy Inc March 2002 citing Occidental Petroleum

Corp April 1990

The Proposal is vague because neither the Company nor the voting shareholders would

know how it should be implemented and specifically how the modified definition of

independence would interact with the current corporate governance regime and regulatory

requirements The NYSE listing standards require the audit committee the compensation

committee and the nominating and governance committee to be comprised entirely of

independent directors and for the board of directors to be comprised of majority of

independent directors Additional audit committee and compensation committee

independence requirements are specified in Rules OA-3 and OC- under the Securities

Exchange Act of 1934 and NYSE listing standards pursuant thereto ACEs Corporate

Governance Guidelines require that at least 75% of the Companys current directors meet the

Categorical Standards for Director Independence which are adopted by the Board in

accordance with its obligations under the Organizational Regulations The Proposals

requirement that no current or future director of the board shall be classified as independent

after 10 years of service is silent as to how such revised policy should affect the

Companys governance structure and associated regulatory requirements or the slate of

directors up for election at the 2014 annual general meeting Shareholders may not

12



understand that approval of the Proposal might impact directors who are up for election at the

annual general meeting or require ACE to alter Board committee assignments as well as

Board composition

Neither the Proposal nor the accompanying supporting statement addresses the possibility

that approval of the Proposal could potentially jeopardize ACEs listing on the NYSE unless

ACE changes its governance structure By discussing only the change to the independence

standard without clearly communicating to shareholders even the possibility of major

corporate change affecting ACEs Board the Proposal is misleading for purposes of Rule

14a-8i3 See Home Depot Inc January 29 2007 proposal to require multiple

candidates for each director position was excludable under Rule 14a-8i3 where it omitted

key information as to how it should be implemented and could be reasonably implemented in

way that would entrench rather than challenge incumbents as intended Bank Mutual

Corporation January 11 2005 jroposal requiring the establishment of mandatory

retirement age was excludable under Rule 14a-8i3 where it was vague as to whether

current directors would be allowed to finish their terms and as to how it interacted with other

provisions of the companys by-laws

In addition the Proposal is vague because the supporting statement explains the Proposal

as operating differently than the actual language of the Proposal suggests The Staff has

allowed exclusion under Rule 14a-8i3 where proposal and supporting statement when

read together provide different interpretations of what is being sought by the proposal such

that voting shareholder could not be sure what she or he is voting on See Jeffries Group

Inc February 11 2008 roposal was excluded where the text of the proposal and the

supporting statement gave different explanations of what shareholders would be allowed to

vote on annually if the proposal passed An ACE shareholder reading the Proposal might

reasonably conclude based on the supporting statement that the Proposal will have the effect

of forcing the rotation of all directors after 10 years and more immediately causing the

removal of the six directors mentioned that have already served for more than decade

However if the Board changed the Corporate Governance Guidelines to reduce the

percentage of required independent directors there would not necessarily be Board rotation

making questionable the supporting statements suggestion that the Proposal would provide

for periodic director rotation

Furthermore the Proposal is vague because it does not specify whether the 10 years of

service that would be disqualifying for purposes of independence must include service to the

Company in other capacities for example as an executive officer Currently under NYSE

listing standards and ACEs Categorical Standards for Director Independence former

executive officer could be classified as independent if she or he has not been an employee of

the Company for the last three years The Proposal does not make clear whether such

directors tenure as an employee would count towards the proposed 10-year maximum

Further the Proposal does not make clear whether break in directors service would reset

the 10-year eligibility period for classification as an independent director

For the reasons discussed above ACE should be allowed to exclude the Proposal from its

2014 proxy materials pursuant to Rule 14a-8i3 and Rule 14a-9

Conclusion

For the foregoing reasons request your confirmation that the Staff will not

recommend enforcement action to the Commission if ACE omits the Proposal from its 2014

proxy materials

13



If the Staff has any questions or if for any reason the Staildoes not agree that ACE

may omit the Proposal from its 2014 proxy materials please contact Christopher Kearns of

ACE at 212 827-4422 or chris keamsacegroup corn or Laura Richman of Mayer Brown

LLP at 312 701-7304 or ichman@maverbrown corn We would appreciate it if you would

send your response by email or facsimile The Proponent may be reached by contacting Ian

Quigley at 780 463-2688 or ian@aubeconsultin2.ca

cc Ian Quigley

Portfolio Manager

Qube Investment Management Inc

Christopher Kearns

Deputy General Counsel Corporate Affairs

ACE Group
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Exhibit

Proposal



Nov 2013
RUBE

Attention Corporate Secretary

ACE Limited

Baerengasse 32 CH-8001

Zurich Switzerland

RE Independent Shareholder Proposal

To Whom It May Concern

Qube Investment Management Inc is registered portfolio management firm in the Canadian provinces

of Alberta and British Columbia We represent approximately 100 high net worth investors using

blended approach integrating fundamental analysis with Environmental Social and Governance ESG
factors Our clients hold investments based on their quality of earnings and social responsibility We

have been proud to hold your shares in our portfolio since June 2011 never falling below $2000 and

have attached proof of ownership from our institutional brokerage/custodian Our intention is to continue

holding these securities through to the Annual Meeting of our Shareholders and likely well beyond that

After consultation with our clients and internal CSR analysts we wish to submit the following proposal for

the upcoming Annual Shareholders Meeting

PROPOSAL Board Member Status as Non-Independent After 10 Years

RESOLVED That the Board of Directors at ACE Limited take the necessary steps
to adopt procedures

that mandate no current or future director of the board shall be classified as independent after 10 years

of service

SUPPORTING STATEMENT

As global leader in insurance products and service ACE should take the lead in addressing continued

public criticism that corporate governance has waned in recent years

In our view directors experience can be valuable asset to shareholders because of the complex

critical issues that the board faces Just as important is the need for periodic director rotation which

ensures fresh perspective in the boardroom and the generation of new ideas and strategies Ideally

shareholders would participate in the regular nomination of said directors

Once director has served for decade the ability to maintain high level of independence required in

the stewardship of shareholder interests becomes questionable At ACE we note from the 2013 Proxy

Filing at least six directors have served over decade with five now in their second or third decade of

service While we are grateful for their long and committed tenure we question their status as

independent members of the board

Edmonton oo Kendall Building 944 9t Street NW Edmonton AR 3P4

feL 78o4 -2t88 Fax 745o-658 Toll Free i866463-7939
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We would be happy to attend the meeting to communicate this proposal in person Please advise

should you require any other information from us Thank you for allowing shareholders the opportunity

to make proposals at the annual shareholders meeting

Best regards

Ian

Portfolio Manager

Qube Investment Management Inc

ianOqubeconsulting.ca
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TD Waterhouse

ID Watehouse Canada hc

InstIwtonaI Sevces

77 Boor Street West 7d floor

bronto Ontano MSS tM2

Nov 5th 2013

To Whom it May Concern

This is to verify that As of Nov 5th 2013 Qube investment

Management inc holds and has been set up to receive and exercise

proxies on behalf of their clients for 6517 shares of ACE LTD-NEW

Please advise if you require more information

Regards

Hediyeh Sarayani Melina Jesuvant

Account Manager Manager Service Delivery

1DWotethoutsIstUthol sso49asol
1OWttebeeeo ti ThtbtOoa8e

Oc tohiey is Cads iid/a oho isrn.s
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From Kearns Chris

Sent Thursday December 05 2013 453 PM

To ian@qubeconsulting.ca

Subject Qube Independent Shareholder Proposal ACE Response

Dear Mr Quigley

Please see attached

Since rely

Christopher Kearns

ChristopherJ Kearns

EVP Deputy General Counsel Corporate Affairs

ACE Group

1133 Avenue of the Americas 44th Floor

New York NY 10036

ph 212827-4422

fax 212 827-4449

chris.kearnsacegroup.com

acegroup.com



ACE Group 212 827.4422 tel

CorporateAffrs 212 827-4449 fax

1133 Avenue the Americas

44th Floor chrls.kearns@acegroup.com

ace group
NeWY0rk NY 10036 www.acegroup.com

Christopher Kearns

EVP Deputy Genetal Counsel

December 2013

Via E-mail ian@qubeconsulting.ca and Air Courier

Ian Quigley MBA
Qube Investment Management Inc

200 Kendall Building

941491 Street NW
Edmonton AB T6C 3P4

Dear Mr Quigley

This letter acknowledges receipt of your letter dated Nov 2013 which we received on

November 25 2013 providing shareholder proposal on behalf of Qube Investment

Management Inc Qube for ACE Limiteds upcoming annual shareholders meeting We

currently anticipate that our 2014 annual general meeting of shareholders will be held in May

2014

We note that the proof of stock ownership accompanying Qubes proposal indicates holding of

6517 ACE shares on November 2013 However Rule l4a8 under the Securities

Exchange Act of 1934 requires Qube to provide verification of stock ownership for at least one

year preceding and including the date on which the shareholder proposal was submitted i.e

postmarked or transmitted electronically The courier records copies of which are attached

hereto show that Qube submitted the proposal on November 22 2013 We need confirmation

that Qube has held ACE shares with market value of at least $2000 for the one-year period

preceding and including the date of submission which was November 22 2013

We note that the ownership verification accompanying Qubes proposal states that Qube holds

and has been set up to receive and exercise proxies on behalf of their clients However this

statement raises two questions First none of the share positions identified on the security record

and positions report accompanying Qubes proposal are listed in Qubes name Second it is not

clear whether set up to receive and exercise proxies on behalf of their clients means that

Qubes clients have given Qube proxies to vote their shares such that Qube has voting control

over the requisite number of ACE shares described above or whether Qube receives and

processes proxies executed and submitted by clients with the clients maintain voting control

over ACE shares We need confirmation that clarifies the manner in which Qube holds the

requisite number of shares described above

Ownership can be proven by submitting to the company written statement from the record

holder of Qubes securities usually broker or bank verifying that at the time it submitted its

proposal Qube continuously held the securities for at least one year as of November 22 2013



Ian Quigley MBA
December 2013

Page

Please be aware that in accordance with the SECs Staff Legal Bulletin Nos 14F and 14G this

ownership verification statement must come from DTC participant or its affiliate The

Depository Trust Company DTC a/k/a Cede Co is registered clearing agency that acts as

securities depository You can confirm whether Qubes broker or bank is DTC participant by

asking them or by checking DTCs participant list if Qubes bank or broker is not DTC

participant you may need to satisfy the proof of ownership requirements by obtaining multiple

statements for example one from Qubes bank or broker confirming its ownership and

another from the DTC participant confirming the bank or brokers ownership

SEC rules require that Qubes response to this letter providing proof that it is eligible to submit

shareholder proposal to ACE be postmarked or transmitted electronically no later than 14

calendar days from the date you receive this letter Please address any response to me at the

address above Alternatively you may email the response to chris.kearns@acegroup.com

Also be aware that Rule 14a-8c provides that each shareholder may submit no more than one

proposal to company for particular shareholders meeting Taking Qubes proposal and

supporting statement as whole we believe that Qube has submitted three proposals

mandate that no current or future director of the board shall be classified as independent after 10

years of service periodic director rotation and shareholder participation in the regular

nomination of directors Let me know at the above address or e-mail within 14 calendar days

from the date you receive this letter which proposals Qube wishes to withdraw

ACE has not yet reviewed Qubes proposal to determine whether it complies with the other

requirements for shareholder proposals found in Rules 14a-8 and 14a-9 under the Securities

Exchange Act of 1934 and reserves the right to take appropriate action under such rules if it does

not

For your convenience have enclosed copies of Rule 14a-8 Staff Legal Bulletin No 14F

and Staff Legal Bulletin No 14G

Please contact me if you have any questions

Thank you

Si

Christopher Kearns
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240.14a..8 Shareholder proposals

This section addresses when company must include shareholders proposal In Its proxy

statement and identify the proposal in its form of proxy when the company holds an annual or special

meeting of shareholders In summary in order to have your shareholder proposal Included on

companys proxy card and Included along with any supporting statement In its proxy statement you

must bi eligible and follow certain procedures Under few specific circumstances the company is

permitted to exclude your proposal but only after submitting its reasons to the Commission We
structured this section in question-and-answer format so that ft is easier to understand The

references to you are to shareholder seeking to submit the proposal

Question What is proposal shareholder proposal Is your recommendation or

requirement that the company and/or its board of directors take action which you intend to present at

meeting of the companys shareholders Your proposal should state as clearly as possible the course of

action that you believe the company should follow If your proposal Is placed on the companys proxy

card the company must also provide in the form of proxy means for shareholders to specify by boxes

choice between approval or disapproval or abstention Unless otherwise Indicated the word proposar

as used in this section refers both to your proposal and to your corresponding statement In support of

your proposal If any

Question Who Is eligible to submit proposal and how do demonstrate to the company that

am elIgible In order to be eligible to submit proposal you must have continuously held at least

$2000 in market value or 1% of the companys securities entitled to be voted on the proposal at the

meeting for at least one year by the date you submit the proposal You must continue to hold those

secunties through the date of the meeting

If you are the registered holder of your securities which means that your name appears in the

companys records as shareholder the company can verify your eligibility on its own although you will

still have to provide the company with written statement that you intend to continue to hold the

securities through the date of the meeting of shareholders However If like many shareholders you are

not registered holder the company likely does not know that you are shareholder or how many
shares you own In this case at the time you submit your proposal you must prove your eligibility to the

company in one of two ways

The first way is to submit to the company written statement from the records holder of your

securities usually broker or bank verifying that at the time you submitted your proposal you

continuously held the securities for at least one year You must also include your own written statement

that you intend to continue to hold the securities through the date of the meeting of shareholders or

ii The second way to prove ownership applies only If you have filed Schedule 130 24O.1 3d-

101 Schedule 3G 240.13d-102 Form 249.103 of this chapter Form 249.1O4 of this

chapter and/or Form 249.1 05 of this chapter or amendments to those documents or updated

forms reflecting your ownership of the shares as of or before the date on which the one-year eligibility

period begins If you have filed one of these documents with the SEC you may demonstrate your

eligibility by submitting to the company

copy of the schedule and/or form and any subsequent amendments reporting change in

your ownership level

Your written statement that you continuously held the required number of shares for the one-

year period as of the date of the statement and

Your written statement that you intend to continue ownership of the shares through the date of

the companys annual or special meeting

http//www.ecfr.gov/cgi-bin/text-idxcecframp c05c8 1.. 12/4/2013
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Question How many proposals may submit Each shareholder may submit no more than

one proposal to company for particular shareholders meeting

Question How long can my proposal be The proposal Including any accompanying

supporting statement may not exceed 500 words

Question What Is the deadline for submitting proposal if you are submitting your

proposal for the companys annual meeting you can In most cases find the deadline in last years proxy

statement However if the company did not hold an annual meeting last year or has changed the date

of its meeting for this year more than 30 days from last years meeting you can usually find the deadline

In one of the companys quarterly reports on Form 10.0 249.308a of this chapter or in shareholder

reports of Investment companies under 270.30d-1 of this chapter of the Investment Company Act of

1940 In order to avoid controversy shareholders should submit their proposals by means including

electronic means that permit them to prove the date of delivery

The deadline Is calculated in the following manner if the proposal Is submitted for regularly

scheduled annual meeting The proposal must be received at the companys principal executive offices

not less than 120 calendar days before the date of the companys proxy statement released to

shareholders in connection with the previous years annual meeting However If the company did not

hold an annual meeting the prevIots year or if the date of this years annual meeting has been changed

by more than 30 days from the date of the previous years meeting then the deadline is reasonable

time before the company begins to print and send Its proxy materials

If you are submitting your proposal for meeting of shareholders other than regularly

scheduled annual meeting the deadUne isa reasonable time before the company begins to print and

send its proxy materials

QuestIon What if fail to follow one of the eligibility or procedural requirements explained In

answers to QuestIons through of this section The company may exclude your proposal but

only after It has notified you of the problem and you have failed adequately to correct it Wrthin 14

calendar days of receiving your proposal the company must notify you In writing of any procedural or

eligibility deficiencies as well as of the time frame for your response Your response must be

postmarked or transmitted electronically no later than 14 days from the date you received the

companys notification company need not provide you such notice of deficiency if the deficiency

cannot be remedied such as If you fall to submit proposal by the companys properly determined

deadline if the company Intends to exclude the proposal It will later have to make submission under

240.14a-8 and provide you with copy under Question 10 below 240.14a-8j

If you fall In your promise to hold the required number of securities through the date of the

meeting of shareholders then the company will be permitted to exclude all of your proposals from Its

proxy materials for any meeting held in the following two calendar years

Question Who has the burden of persuading the Commission or its staff that my proposal can

be excluded Except as otherwise noted the burden is on the company to demonstrate that It is entitled

to exclude proposal

Question Must appear personally at the shareholders meeting to present the proposal

Either you or your representative who is qualified under state law to present the proposal on your

behalf must attend the meeting to present the proposal Whether you attend the meeting yourself or

send qualified representative to the meeting in your place you should make sure that you or your

representative follow the proper state law procedures for attending the meeting and/or presenting your

proposal

If the company holds its shareholder meeting in whole or in part via electronic media and the

company permits you or your representative to present your proposal via such media then you may
appear through electronic media rather than traveling to the meeting to appear In person

http//www.ecfr.gov/cgi-bin/text-idxc frniivsii147b43cbb88844faad5 86861 c05c8 1.. 12/4/2013
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If you or your qualified representative fail to appear and present the proposal without good

cause the company will be permitted to exclude all of your proposals from its proxy materials for any

meetings held in the following two calendar years

QuestIon If have compiled with the procedural requirements on what other bases may

company rely to exclude my proposal Improper under state law If the proposal is not proper

subject for action by shareholders under the laws of the jurisdIction of the companys organization

NoTE in AGRAP4 Xl Depending on the subject matter some proposals are not considered proper under

state law If they would be binding on the company if approved by shareholders In our experience most proposals

that are cast as recommendations or requests that the board or directors take specified action are proper under

state law Accordingly we will assume that proposal drafted as recommendation or suggestion is proper

unless the company demonstrates otherwise

VIolation of law If the proposal would if implemented cause the company to violate any state

federal or foreign law to which it is subject

NoTE TO PARAGRAPH 1X2 We will not apply this basis for exdusion to permit exclusion of proposal on

grounds that it would violate foreign law if compliance with the foreign law would result in violation of any state or

federal law

VIolation ofproxy rules If the proposal or supporting statement is contrary to any of the

Commissions proxy rules Including 240 14a-9 which prohibits materially false or misleading

statements in proxy soliciting materials

Personal grievance special Interest If the proposal relates to the redress of personal deim or

grievance against the company or any other person or If It is designed to result in benefit to you or to

further personal interest which is not shared by the other shareholders at large

Relevance lithe proposal relates to operations which account for less than percent of the

companys alas attheendoi smostrecentfiscalyearandforiessthan 5peroentofitsnet

earnings and gross sales for Its most recent fiscal year and is not otherwise significantly related to the

companys business

Absence ofpower/authority If the company would lack the power or authority to implement the

proposal

Management functions lithe proposal deals with matter relating to the companys ordinary

business operations

Director elections If the proposal

Would disqualify nominee who is standing for election

ii Would remove director from office before his or her term expired

iiiQuestions the competence business judgment or character of one or more nominees or

directors

iv Seeks to Include specific individual In the companys proxy materials for election to the board

of directors or

Otherwise could affect the outcome of the upcoming election of directors

Conflicts with companys proposal lithe proposal directly conflicts with one of the companys

own proposals to be submitted to shareholders at the same meeting

NOTE TO PARAGRAPH i9 companys submission to the Commission under this section should specify the

points of conflict with the companys proposal

http//www.ecfr.gov/cgi-binltext-idxcecframp 1.. 12/4/2013
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10 SubstantIally Implemented If the company has already substantially Implemented the

proposal

Noi To IMIO company may exclude shareholder proposal that would provide an advisory

vote or seek future advisory votes to approve the compensation of executives as disclosed pursuant to Item 402

of Regulation S-K 229 402 of this chapter or any successor to Item 402 say.on-pay votes or that relates to

the frequency of say-on-pay votes provided that In the most recent shareholder vote required by 240 14a-21b

of thIs chapter sIngle year one two or three years received approval of majority of votes cast on the

matter and the company has adopted policy on the frequency of say-on-pay votes that Is consistent with the

choice of the majorIty of votescast in the most recent shareholder vote required by 240.14a.21b of this chapter

11 Duplication If the proposal substantially duplicates another proposal previously submitted to

the company by another proponent that wiP be included In the companys proxy materials for the same

meeting

12 Resubmlssions If the proposal deals with substantially the same subject matter as another

proposal or proposals that has or have been previously included in the companys proxy materials

within the preceding calendar years company may exclude It from Its proxy materials for any

meeting held within calendar years of the last time It was hicluded If the proposal received

Loss than 3% of the vote If proposed once within the precedIng calendar years

II Less than 6% of the vote on its last submission to shareholders If proposed twice previously

within the preceding calendar years or

iii Less than 10% of the vote on Its last submission to shareholders If proposed three times or

more previously within the preceding calendar years and

13 SpecIfic amount of dividends if the proposal relates to specific amounts of cash or stock

dividends

Question 10 What procedures must the company follow if It Intends to exclude my proposal

If the company intends to exclude proposal from its proxy materials It must file its reasons with the

Commission no later than 80 calendar days before it files Its definitive proxy statement and form of

proxy with the CommissionThe company must simultaneously provide you with copy of Its

submission The Commission staff may permit the company to make Its submissIon later than 80 days

before the company files its definitive proxy statement and form of proxy If the company demonstrates

good cause for missing the deadline

The company must file six paper copies of the following

The proposal

iiAn explanation of why the company befteves that it may exclude the proposal which should If

possible refer to the moat recent applicable authority such as prior DMsIon letters Issued under the

rule and

lii supporting opinion of counsel when such reasons are based on matters of state or foreign

law

QuestIon 11 May submit my own statement to the Commission responding to the companys

arguments

Yes you may submit response but it is not required You should try to submit any response to

us with copy to the company as soon as possible after the company makes Its submission This way
the Commission staff will have time to consider fully your submission before It issues Its response You

should submit six paper copies of your response

Question 12 If the company includes my shareholder proposal in its proxy materials what

Information about me must it include along with the proposal itself

http//www.ecfr.gov/cgi-bin/text-idxcecframp 1c05c8 1.. 12/4/2013
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The companys proxy statement must Include your name and address as well as the number of

the companys voting securities that you hold However instead of providing that information the

company may instead Include statement that It will provide the information to shareholders promptly

upon receiving an oral or written request

The company Is not responsible for the contents of your proposal or supporting statement

QuestIon 13 What can do if the company Includes In Its proxy statement reasons why It

believes shareholders should not vote in favor of my proposal and disagree with some of Its

statements

The company may elect to Indude In Its proxy statement reasons why it believes shareholders

should vote against your proposal The company is allowed to make arguments reflecting Its own point

of view just as you may express your own point of view In your proposals supporting statement

However If you believe that the companys opposition to your proposal contains materially false

or misleading statements that may violate our anti-fraud rule 240 14a-9 you should promptly send to

the Commission staff and the company letter explaining the reasons for your view along with copy

of the companys statements opposing your proposal To the extent possible your letter should Include

specific factual Information demonstrating the Inaccuracy of the companys claims Time permitting you

may wish to try to work out your differences with the company by yourself before contacting the

Commission staft

We require the company to send you copy of its statements opposing your proposal before it

sends Its proxy materials so that you may bring to our attention any materially false or misleading

statements under the following timeframes

If our no-action response requires that you make revisions to your proposal or supporting

statement as condition to requiring the company to include it in Its proxy materials then the company

must provide you with copy of its opposition statements no later than calendar days after the

company receives copy of your revised proposal or

Ii In all other cases the company must provide you with copy of Its opposition statements no

later than 30 calendar days before Its files definitive copies of Its proxy statement and form of proxy

under 240.14a-6

63 FR 29119 May 28 1998 63 FR 5062250623 Sept 22 1998 as amended at 72 FR 4168 Jan 29 2007 72

FR 70456 Dec 112007 73 FR 977 Jan 42008 76 FR 6045 Feb 22011 75 FR 56782 Sept 162010

htt//www.ecfr.gov/cgi-biiltext-idxcecframp c05c8 1.. 12/4/2013



Action Publttation of CF Staff Legal Bulletin

Date October 18 2011

Summary This staff legal bulletin provides information for companies and

shareholders regardIng Rule 14a-8 under the Securities Exchange Act of

1934

Supplementary Xnformation The statements in this bulletm represent

the views of the Division of Corporation Finance the Division This

bulletin is riot rule reguation or statement of the Securities and

Exchange Commission the Cornmission Further th Commission has

neither approved nor disapproved Its content

Contacts For fUrther information please contact the Divisions Office of

Chief Counsel by calling 202 551-3500 or by submitting webbased

request form at ttps//ttssec gov/cgi-bin/corpjinjn erpretive

The purpose of this bulletin

This bulletin Is part of continuing effort by the Division to provide

guidance on important issues arising under Exchange Act Rule 14a-8

Specifically this bulletin contains information regarding

Brokers and banks that constitute record holders under Rule 14a-8

b2i for purposes of verifying whether beneficial owner is

eligthle to submit proposal under Rule 14a-8

Common errors shareholders can avoid when submitting proof of

ownership to companies

The submission of revsed proposals

Procedures for withdrawing noaction requests regarding proposals

submitted by multiple proponents and

The Divisions new process for transmitting Rule 14a-8 no-action

responses by email

You can rid additional guidance regarding Rule 14a8 in the following

bulletins thai are available on the Commissions websie SLQNj

Staff Legal Bulletin No 14F CF

http/IwwwsccgOVIiflterPSf1ega1/CfSIb
14f.htm 12/4/2013
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14A SIB No 14B SLB No 14C SLB No 140 and SIB No 14E

The types of brokers and banks that constitute record holders

under Rule 14a-8b2Q for purposes of venfying whether
beneficial owner Is eligible to Submit proposal under Rule 14a-8

ElIgibility to submit proposal under Rule 14a-8

To be eligible to submit shareholder proposal shareholder must have

continuously held at least $2000 In market value or 1% of the companys
securities entitled to be voted on the proposal at the shareholder meeting

for at least one year as of the date the shareholder submits the proposal

The shareholder must also continue to hold the required amount of

securities through the date of the meeting and must provide the company

with written statement of Intent to do so.1

The steps that shareholder must take to verify his or her elIgibility to

submit proposal depend on how the shareholder owns the securities

There are two types of security holders in the registered owners and

beneficial owners.Z Registered owners have direct relationship with the

issuer because their ownership of shares Is listed on the records maintained

by the issuer or its transfer agent If shareholder is registered owner
the company can Independently confirm that the shareholders holdings

satisfy Rule 14a-8bs eligibility requirement

The vast majority of investors in shares issued by U.S companies

however are beneficial owners which means that they hold their securities

in book-entry form through securities intermediary such as broker or

bank Beneficial owners are sometimes referred to as street name
holders Rule 14a-8b2i provides that beneficial owner can provide

proof of ownership to support his or her eligibility to submit proposal by

submitting written statement from the record holder of securities

usually broker or bank verifying that at the time the proposal was

submitted the shareholder held the required amount of securities

continuously for at least one year

The role of the Depository Trust Company

Most large U.S brokers and banks deposit their customers securities with

and hold those securities through the Depository Trust Company DTC
registered clearing agency acting as securities depository Such brokers

and banks are often referred to as participants in DTC The names of

these DTC participants however do not appear as the registered owners of

the securities deposited with DTC on the list of shareholders maintained by

the company or more typically by its transfer agent Rather DTCs

nominee Cede Co appears on the shareholder list as the sole registered

owner of securities deposited with DTC by the DTC participants company

can request from DTC securities position listing as of specified date
which Identifies the DTC participants having position in the companys
securities and the number of securities held by each DTC partIcipant on that

date

Brokers and banks that constitute record holders under Rule

14a-8b2i for purposes of verifying whether beneficial

owner Is eligible to submit proposal under RuJe 14a-8

http//www.sec.gov/interps/legal/cfslbl4f.htm 12/4/2013
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In The Ham Celestial Group Inc Oct 2008 we took the position that

an introducing broker could be considered record holder for purposes of

Rule 14a-8b2i An Introducing broker Is broker that engages rn sales

and other activities involving customer contact such as opening customer

accounts and accepting customer orders but is not permitted to maintain

custody of customer funds and securities Instead an Introducing broker

engages another broker known as clearing broker to hold custody of

client funds and securities to clear and execute customer trades and to

handle other functions such as issuing confirmations of customer trades and

customer account statements clearing brokers generally are DTC

participants introducing brokers generally are not As introducing brokers

generally are not DTC participants and therefore typically do not appear on

DTCs securities position listing Ham Celestial has required companies to

accept proof of ownership letters from brokers in cases where unlike the

positions of registered owners and brokers and banks that are DTC

participants the company is unable to verify the positions against its own

or its transfer agents records or against DTCs securities position listing

In light of questions we have received following two recent court cases

relating to proof of ownership under Rule 14a-8Z and in light of the

Commissions discussion of registered and beneficial owners in the Proxy

MechanIcs Concept Release we have reconsidered our views as to what

types of brokers and banks should be considered record holders under

Rule 14a-8b2i Because of the transparency of DTC participants

positions in companys securities we will take the view going forward

that for Rule 14a-8b2i purposes only DTC participants should be

viewed as record holders of securities that are deposited at DTC As

result we will no longer follow Ham Celestial

We believe that taking this approach as to who constitutes record
holder for purposes of Rule 14a-8b2i will provide greater certainty to

beneficial owners and companies We also note that this approach is

consistent with Exchange Act Rule 12g5-1 and 1988 staff no-action letter

addressing that ru1e under which brokers and banks that are DTC

participants are considered to be the record holders of securities on deposit

with DTC when calculating the number of record holders for purposes of

Sections 12g and 15d of the Exchange Act

Companies have occasionally expressed the view that because DTCs

nominee Cede Co appears on the shareholder list as the sole registered

owner of securities deposited with DTC by the DTC participants only DTC or

Cede Co should be viewed as the record holder of the securities held

on deposit at DTC for purposes of Rule 14a-8b2I We have never

interpreted the rule to require shareholder to obtain proof of ownership

letter from DTC or Cede Co and nothing in this guidance should be

construed as changing that view

How can shareholder determine whether his or her broker or bank is

DTC participant

Shareholders and companies can confirm whether particular broker or

bank is DTC participant by checking DTCs participant list which is

currently available on the Internet at

http//www.dtcc.com/dowriioads/membership/directories/dtc/alphapdf

http//www.sec.gov/interps/legal/cfIb14f.htm 12/4/2013
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What if shareholders broker or bank is not on DTCs participant list

The shareholder will need to obtain proof of ownership from the DTC

participant through which the securities are held The shareholder

should be able to find out who this DTC participant Is by asking the

shareholders broker or bank.2

If the DTC participant knows the shareholders broker or banks

holdings but does not know the shareholders holdings shareholder

could satisfy Rule 14a-8b2i by obtaining and submitting two proof

of ownership statements verifying that at the time the proposal was

submitted the required amount of securities were continuously held for

at least one year one from the shareholders broker or bank

confirming the shareholders ownership and the other from the DTC

participant confirming the broker or banks ownership

How will the staff process no-action requests that argue for exclusion on

the basis that the shareholders proof of ownership is not from DTC

participant

The staff will grant no-action relief to company on the basis that the

shareholders proof of ownership is not from DTC participant only if

the companys notice of defect describes the required proof of

ownership in manner that is consistent with the guidance contained in

this bulletin Under Rule 14a-8f1 the shareholder will have an

opportunity to obtain the requisite proof of ownership after receiving the

notice of defect

Common errors shareholders can avoid when submitting proof of

ownership to companies

In this section we describe two common errors shareholders make when

submitting proof of ownership for purposes of Rule 14a-8b2 and we

provide guidance on how to avoid these errors

First Rule 14a-8b requires shareholder to provide proof of ownership

that he or she has contlnuously held at least $2000 in market value or

1% of the companys securities entitled to be voted on the proposal at the

meeting for at least one year by the date you submit the

proposal emphasis added.1 We note that many proof of ownership

letters do not sattsfy this requirement because they do not verify the

shareholders beneficial ownership for the entire one-year period preceding

and including the date the proposal Is submitted In some cases the letter

speaks as of date before the date the proposal Is submitted thereby

leaving gap between the date of the verification and the date the proposal

is submitted In other cases the letter speaks as of date after the date

the proposal was submitted but covers period of only one year thus

failing to verify the shareholders beneficial ownership over the required full

one-year period preceding the date of the proposals submission

Second many letters fail to confirm continuous ownership of the securities

This can occur when broker or bank submits letter that confirms the

shareholders beneficial ownership only as of specified date but omits any

http//www.sec.gov/interps/legal/cfslbl4f.htm
12/4/2013
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reference to continuous ownership for one-year period

We recognize that the requirements of Rule 14a-8b are highly prescriptive

and can cause inconvenience for shareholders when submitting proposals

Although our admInistration of Rule 14a-8b is constrained by the terms of

the rule we believe that shareholders can avoid the two errors highlighted

above by arranging to have their broker or bank provide the required

verification of ownership as of the date they plan to submit the proposal

using the following format

1As of date the proposal Is submltted name of shareholder

held and has held continuously for at least one year number

of securities shares of company name class of securltIes.1

As discussed above shareholder may also need to provide separate

written statement from the DTC participant through which the shareholders

securities are held If the shareholders broker or bank Is not DTC

participant

The submission of revised proposals

On occasion shareholder will revise proposal after submitting it to

company This section addresses questions we have received regarding

revisions to proposal or supporting statement

shareholder submits timely proposal The shareholder then

submits revised proposal before the companys deadline for

receiving proposals Must the company accept the revisions

Yes In this situation we believe the revised proposal serves as

replacement of the initial proposal By submitting revised proposal the

shareholder has effectively withdrawn the initial proposal Therefore the

shareholder Is not in violation of the one-proposal limitation in Rule 14a-8

If the company intends to submit no-action request it must do so

with respect to the revised proposal

We recognize that in Question and Answer E.2 of SLB No 14 we indicated

that if shareholder makes revisions to proposal before the company
submits its no-action request the company can choose whether to accept

the revisions However this guidance has led some companies to believe

that In cases where shareholders attempt to make changes to an initial

proposal the company is free to ignore such revisions even if the revised

proposal Is submitted before the companys deadline for receiving

shareholder proposals We are revising our guidance on this issue to make

clear that company may not ignore revised proposal in this situation.1

shareholder submits timely proposal After the deadline for

receiving proposals the shareholder submits revised proposal

Must the company accept the revisions

No If shareholder submits revisions to proposal after the deadline for

receiving proposals under Rule 14a-8e the company is not required to

accept the revisions However if the company does not accept the

revisions It must treat the revised proposal as second proposal and

http/Iwww.sec.gov/interps/legai/cfstbl4f.htrn 12/4/2013
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submit notice stating its intention to exclude the revised proposal as

required by Rule 14a-8j The companys notice may cite Rule 14a-8e as

the reason for excluding the revised proposal If the company does not

accept the revisions and intends to exclude the Initial proposal it would

also need to submit its reasons for excluding the initial proposal

If shareholder submits revised proposal as of which date

must the shareholder prove his or her share ownership

shareholder must prove ownership as of the date the original proposal is

submitted When the Commission has discussed revisions to proposals1I it

has not suggested that revision triggers requirement to provide proof of

ownership second time As outlined in Rule 14a-8b proving ownership

includes providIng written statement that the shareholder intends to

continue to hold the securities through the date of the shareholder meeting

Rule 14a-8fX2 provides that If the shareholder fails in or her

promise to hold the required number of securities through the date of the

meeting of shareholders then the company will be permitted to exclude all

of the same shareholders proposals from Its proxy materials for any

meeting held in the following two calendar years With these provisions in

mind we do not interpret Rule 14a-8 as requiring additional proof of

ownership when shareholder submits revised proposal

Procedures for withdrawing no-actlonrequests for proposals

submitted by multiple proponents

We have previously addressed the requirements for withdrawing Rule

14a-8 no-action request In SIB Nos 14 and 14C SLB No 14 notes that

company should include with withdrawal letter documentation

demonstrating that shareholder has withdrawn the proposal In cases

where proposal submitted by multiple shareholders is withdrawn SLB No
14C states that If each shareholder has designated lead individual to act

on its behalf and the company is able to demonstrate that the individual Is

authorized to act on behalf of all of the proponents the company need only

provIde letter from that lead individual indicating that the lead individual

is withdrawing the proposal on behalf of all of the proponents

Because there is no relief granted by the staff in cases where no-action

request is withdrawn following the withdrawal of the related proposal we

recognize that the threshold for withdrawing no-action request need not

be overly burdensome Going forward we will process withdrawal request

if the company provides letter from the lead filer that includes

representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent identified in the companys no-action request.l

Use of email to transmit our Rule 14a-8 no-action responses to

companies and proponents

To date the Division has transmitted copies of our Rule 14a-8 no-action

responses including copies of the correspondence we have received in

connection with such requests by U.S mail to companies and proponents
We also post our response and the related correspondence to the

Commissions website shortly after issuance of our response

In order to accelerate delivery of staff responses to companies and

http//www.sec.gov/interps/Iegal/cfslbl4f.htm 12/4/2013
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proponents and to reduce our copying and postage costs going forward

we Intend to transmit our Rule 14a-8 no-action responses by email to

companies and proponents We therefore encourage both companies and

proponents to include email contact information In any correspondence to

each other and to us We will use U.S mail to transmit our no-action

response to any company or proponent for which we do not have email

contact information

Given the availability of our responses and the related correspondence on

the Commissions website and the requirement under Rule 14a-8 for

companies and proponents to copy each other on correspondence

submitted to the Commission we believe It is unnecessary to transmit

copies of the related correspondence along with our no-action response

Therefore we intend to transmit only our staff response and not the

correspondence we receive from the parties We will continue to post to the

Commissions webslte copies of this correspondence at the same time that

we post our staff no-action response

See Rule 14a-8b

For an explanation of the types of share ownership in the U.S see

Concept Release on U.S Proxy System Release No 34-62495 July 14

2010 75 FR 42982 Proxy Mechanics Concept Release at Section II.A

The term beneficial owner does not have unIform meaning under the

federal securities laws It has different meaning In this bulletin as

compared to beneficial owner and beneficial ownership In Sections 13

and 16 of the Exchange Act Our use of the term in this bulletin Is not

intended to suggest that registered owners are not beneficial owners for

purposes of those Exchange Act provisions See Proposed Amendments to

Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals

by Security Holders Release No 34-12598 July 1976 41 FR 29982
at n.2 The term beneficial owner when used in the context of the proxy

rules and in light of the purposes of those rules may be interpreted to

have broader meaning than it would for certain other purpose under

the federal securities laws such as reporting pursuant to the Williams

Act.

If shareholder has filed Schedule 13D Schedule 13G Form Form

or Form reflecting ownership of the required amount of shares the

shareholder may instead prove ownership by submitting copy of such

filings and providing the additional information that is described in Rule

14a-8b2il

DTC holds the deposited securities in fungibie bulk meaning that there

are no specifically identifiable shares directly owned by the DTC

participants Rather each DTC participant holds pro rata interest or

position in the aggregate number of shares of particular issuer held at

DTC Correspondingly each customer of DTC participant such as an

individual investor owns pro rata interest in the shares in which the DTC

participant has pro rata Interest See Proxy Mechanics Concept Release

at Section ILB.2.a

See Exchange Act Rule l7Ad-8

http//www.sec.gov/interps/legal/cfslb
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See Net Capital Rule Release No 34-31511 Nov 24 1992 FR

56973 Net Capital Rule Release at Section ILC

See KBR Inc Chevedden Civil Action No P4-11-0196 2011 U.S Dist

LEXIS 36431 2011 WL 1463611 S.D Tex Apr 2011 Apache Corp

Chevedden 696 Supp 2d 723 S.D Tex 2010 In both cases the court

concluded that securities intermediary was not record holder for

purposes of Rule 14a-8b because it did not appear on list of the

companys non-objecting beneficial owners or on any DTC securities

position listing nor was the intermediary DTC participant

Techne Corp Sept 20 1988

In addition If the shareholders broker is an introducing broker the

shareholders account statements should include the clearing brokers

Identity and telephone number See Net Capital Rule Release at Section

ILC.ili The clearing broker will generally be DTC participant

IQ For purposes of Rule 14a-8b the submission date of proposal will

generally precede the companys receipt date of the proposal absent the

use of electronic or other means of same-day delivery

This format Is acceptable for purposes of Rule 14a-8b but It is not

mandatory or exclusive

J2 As such it is not appropriate for company to send notice of defect for

multiple proposals under Rule 14a-8c upon receiving revised proposal

This position will apply to all proposals submitted after an initial proposal

but before the companys deadline for receiving proposals regardless of

whether they are explicitly labeled as revisions to an initial proposal

unless the shareholder affirmatively indicates an Intent to submit second

additional proposal for inclusion In the companys proxy materials In that

case the company must send the shareholder notice of defect pursuant

to Rule 14a-8f1 if it Intends to exclude either proposal from its proxy

materials in reliance on Rule 14a-8c In light of this guidance with

respect to proposals or revisions received before companys deadline for

submission we will no longer follow Layne Christensen Co Mar 21 2011

and other prior staff no-action letters in which we took the view that

proposal would violate the Rule 14a-8c one-proposal limitation if such

proposal Is submitted to company after the company has either submitted

Rule 14a-8 no-action request to exclude an earlier proposal submitted by

the same proponent or notified the proponent that the earlier proposal was

excludable under the rule

See e.g Adoption of Amendments Relating to Proposals by Security

Holders Release No 34-12999 Nov 22 1976 FR 52994

Because the relevant date for proving ownership under Rule 14a-8b is

the date the proposal is submitted proponent who does not adequately

prove ownership in connection with proposal is not permitted to submit

another proposal for the same meeting on later date

Nothing In this staff position has any effect on the status of any

http//www.sec.gov/interps/legai/cfslbl4f.htm 12/4/2013
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shareholder proposal that Is not withdrawn by the proponent or its

authorized representative

http//www.sec.gov/nterps/legal/cfslbl4f.htm
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Shareholder Proposals

Staff Legal Itulletin No 146 CF

Action Publication of CF Staff Legal Bulletin

Date October 16 2012

Summary This staff legal bulletin provides information for companies and

shareholders regarding Rule 14a-8 under the Securities Exchange Act of

1934

Supplementary Information The statements in this bulletin represent

the views of the Division of Corporation Finance the DivisionTh This

bulletin not rule regulation or statement of the Securities and

Exchange Conmission the Commission Further the Commission has

neither approved nor disapproved its content

Contacts For further information please contact the Divisions Office of

Chief Counsel by calling 202 551-3500 or by submitting web-based

request form at tps/Jtts secgov/cgi-bin/corp jlfl nterpretive

The purpose of this bufletin

This bulletin is part of continuing effort by the Division to provide

guidance on important issues arising under Exchange Act Rule 14a-8

Specifical this bulletin contains information regarding

the parties that can provide proof of ownership under Rule 14a-8b

2i for purposes of verifying whether beneficial owner is eligible

to submit proposal under Rule 14a-8

the manner in which companies should notify proponents of failure

to proiide proof of ownership for the one-year period required under

Rule 14a-8b1 and

the use of website references in proposals and sipporting

statements

You can find additional guidance regarding Rule 14a-8 in the following

bulletins that are available on the Commissions website Jgjj
No1 SLE 146 SIB No44ç SLB No jjSLBNo14Eand SLB

No 14F

Division of Corporation Finance

Securities and Exchange Commission

http//www.secgov/intefpSJIegalfCtS1b14ghtm
12/4/2013
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Parties that can provide proof of ownership under Rule 14a-8b2i for purposes of verifying whether beneficial owner is

eligible to submit proposal under Rule 14a-8

SufficIency of proof of ownership letters provided by
affiliates of DTC participants for purposes of Rule 14a-8b2

To be eligible to submit proposal under Rule 14a-8 shareholder must
among other things provide documentation evidencing that the

shareholder has continuously held at least $2000 in market value or 1%
of the companys securities entitled to be voted on the proposal at the
shareholder meeting for at least one year as of the date the shareholder

submits the proposal If the shareholder Is beneficial owner of the

securities which means that the securities are held In book-entry form

through securities IntermedIary Rule 14a-8b2i provides that this

documentation can be in the form of written statement from the record
holder of your securities usually broker or bank...

In SLB No 14F the Division described Its view that only securities

intermediaries that are participants in the Depository Trust CompanyDTC should be viewed as record holders of securities that are

deposited at DTC for purposes of Rule 14a-8b2l Therefore
beneficial owner must obtain proof of ownership letter from the DTC
participant through which Its securities are held at DTC in order to satisfy

the proof of ownership requirements in Rule 14a-8

During the most recent proxy season some companies questioned the

sufficiency of proof of ownership letters from entities that were not

themselves DTC participants but were affiliates of DTC participants By
virtue of the affiliate relationship we believe that securities intermediary
holding shares through its affiliated DTC participant should be in position
to verify its customers ownership of securities Accordingly we are of the

view that for purposes of Rule 14a-8b2i proof of ownership letter

from an affiliate of DTC participant satisfies the requirement to provide
proof of ownership letter from DTC participant

Adequacy of proof of ownership letters from securities
intermediaries that are not brokers or banks

We understand that there are circumstances in which securities

Intermediaries that are not brokers or banks maintain securities accounts in

the ordinary course of their business shareholder who holds securities

through securities intermediary that is not broker or bank can satisfy

Rule 14a-8s documentation requirement by submitting proof of

ownership letter from that securities intermediary If the securities

intermediary is not DTC participant or an affiliate of DTC participant
then the shareholder will also need to obtain proof of ownership letter

from the DTC participant or an affiliate of DTC participant that can verify
the holdings of the securities intermediary

Manner in which companies should notify proponents of failure

to provide proof of ownership for the one-year period required
under Rule 14a-8b1

http//www.sec.gov/intcrps/legal/cfslb 14g.htm 12/4/2033
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As discussed in Section of SIB No 14F common error in proof of

ownership letters is that they do not verify proponents beneficial

ownership for the entire one-year period preceding and including the date
the proposal was submitted as required by Rule 14a-8b1 In some
cases the letter speaks as of date beibre the date the proposal was
submitted thereby leaving gap between the date of verification and the
date the proposal was submitted In other cases the letter speaks as of
date after the date the proposal was submitted but covers period of only
one year thus failing to verify the proponents beneficial ownership over
the required full one-year period preceding the date of the proposals
submission

Under Rule 14a-8f if proponent falls to follow one of the eligibility or
procedural requirements of the rule company may exclude the proposal
only if it notifies the proponent of the defect and the proponent fails to

correct it In SLB No 14 and SIB No 14B we explained that companies
should provide adequate detail about what proponent must do to remedy
all eligibility or procedural defects

We are concerned that companies notices of defect are not adequately
describing the defects or explaining what proponent must do to remedy
defects In proof of ownership letters For example some companies notices
of defect make no mention of the gap in the period of ownership covered by
the proponents proof of ownership letter or other specific deficiencies that
the company has identified We do not believe that such notices of defect
serve the purpose of Rule 14a-8f

Accordingly going forward we will not concur in the exclusion of proposal
under Rules 14a-8b and 14a-8f on the basis that proponents proof of
ownership does not cover the one-year period preceding and including the
date the proposal is submitted unless the company provides notice of
defect that identifies the specific date on which the proposal was submitted
and explains that the proponent must obtain new proof of ownership
letter verifying Continuous ownership of the requIsite amount of securities
for the one-year period preceding and including such date to cure the
defect We view the proposals date of submission as the date the proposal
is postmarked or transmitted electronically Identifying In the notice of
defect the specific date on which the proposal was submitted will help
proponent better understand how to remedy the defects described above
and will be particularly helpful In those Instances In which it may be difficult

for proponent to determine the date of submission such as when the
proposal Is not postmarked on the same day it is placed in the mail In

addition companies should include copies of the postmark or evidence of
electronic transmission with their no-action requests

Use of website addresses in proposas and supporting
statements

Recently number of proponents have included in their proposals or in

their supporting statements the addresses to websites that provide more
information about their proposals In some cases companies have sought
to exclude either the website address or the entire proposal due to the
reference to the website address

In SIB No 14 we explained that reference to website address in

http//www.sec.gov/irnerps/legal/cfsul 4g.htm 12/4/2013
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proposal does not raise the concerns addressed by the 500-word limitation

in Rule 14a-8d We continue to be of this view and accordingly we will

continue to count website address as one word for purposes of Rule 14a-8
To the extent that the company seeks the exclusion of website

reference in proposal but not the proposal itself we will continue to
follow the guidance stated in SLB No 14 which provides that references to
website addresses in proposals or supporting statements could be subject
to exclusion under Rule 14a-8I3 if the Information contained on the
website Is materially false or misleading irrelevant to the subject matter of
the proposal or otherwise in contravention of the proxy rules Including Rule
14a-9.1

In light of the growing interest in including references to website addresses
in proposals and supporting statements we are providing additional

guidance on the appropriate use of website addresses in proposals and
supporting statements

References to websita addresses in proposal or
supporting statement and Rule 14a-8i3

References to websites In proposal or supporting statement may raise

concerns under Rule 14a-8I3 In SLB No 14B we stated that the

exclusion of proposal under Rule 14a-8i3 as vague and Indefinite may
be appropriate if neither the shareholders voting on the proposal nor the

company In implementing the proposal If adopted would be able to
determine with any reasonable certainty exactly what actions or measures
the proposal requires In evaluating whether proposal may be excluded

on this basis we consider only the information contained In the proposal
and supporting statement and determine whether based on that

information shareholders and the company can determine what actions the
proposal seeks

If proposal or supporting statement refers to website that provides
information necessary for shareholders and the company to understand
with reasonable certainty exactly what actions or measures the proposal
requires and such Information is not also contained In the proposai or in

the supporting statement then we believe the proposal would raise

concerns under Rule 14a-9 and would be subject to exclusion under Rule
14a-8i3 as vague and indefinite By contrast if shareholders and the

company can understand with reasonable certainty exactly what actions or
measures the proposal requires without reviewing the information provided
on the website then we believe that the proposal would not be subject to
exclusion under Rule 14a-8i3 on the basis of the reference to the
website address In this case the information on the website only
supplements the information contained in the proposal and in the

supporting statement

Providing the company with the materials that will be
published on the referenced website

We recognize that if proposal references website that is not operational
at the time the proposal is submitted it will be impossible for company or
the staff to evaluate whether the website reference may be excluded In

our view reference to non-operational website in proposal or
supporting statement could be excluded under Rule 14a-8i3 as

http//www.sec.gov/interpJlega1/cfs1b14g.t 12/4/2013
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irrelevant to the subject matter of proposal We understand however
that proponent may wish to include reference to website containing
Information related to the proposal but wait to activate the website until it

becomes dear that the proposal wUl be included in the companys proxy
materials Therefore we will not concur that reference to website may
be excluded as irrelevant under Rule 14a-8I3 on the basis that It is not

yet operational if the proponent at the time the proposal is submitted
provides the company with the materials that are intended for publication

on the webslte and representation that the website will become

operational at or prior to the time the company files its definitive proxy
materials

PotentIal Issues that may arise if the content of

referenced webslte changes after the proposal Is submitted

To the extent the information on website changes after submission of

proposal and the company believes the revised Information renders the

website reference excludable under Rule 14a-8 company seeking our

concurrence that the website reference may be excluded must submit

letter presenting its reasons for doing so While Rule 14a-8j requires

company to submit its reasons for exclusion with the Commission no later

than 80 calendar days before It files Its definitive proxy materials we may
concur that the changes to the referenced website constitute good cause
for the company to file its reasons for excluding the website reference after

the 80-day deadlIne and grant the companys request that the 80-day

requirement be waived

An entity is an affiliate of DTC participant If such entity directly or

indirectly through one or more intermediaries controls or is controlled by
or Is under common control with the DTC participant

Rule 14a-8b2i itself acknowledges that the record holder is usually
but not always broker or bank

Rule 14a-9 prohibits statements in proxy materials which at the time and
in the light of the circumstances under which they are made are false or

misleading with respect to any material fact or which omit to state any
material fact necessary in order to make the statements not false or

misleading

website that provides more information about shareholder proposal

may constitute proxy solicitation under the proxy rules Accordingly we
remind shareholders who elect to include website addresses in their

proposals to comply with all applicable rules regarding proxy solicitations

ht-tp//www.sec gov/interps/Iega/cfsIbl4g htm
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From Ian Quigley
Sent Friday December 06 2013 152 AM
To Kearns Chris

Subject Re Qube Independent Shareholder Proposal ACE Response

Hello Chris

Hope you are well

have some additional material coming Monday from our custodian that should help clarify
these matters and alleviate your concerns on our eligibility

Best regards

Ian Quigley MBA

Qube Investment Management Inc

200 Kendall Bldg
9414 91 Street

Edmonton AB T6C 3P4

Phone 780 463-2688

www.ciubeconsulting ca

www ciubeflex ca

CONFIDENTIALITY CAUTION

This message is intended only for the use of the individual or entity to which it is
addressed and contains information that is privileged and confidential If the reader of
this message is not the intended recipient or the employee or agent responsible for
delivering the message to the intended recipient you are hereby notified that any disclosure
distribution or copying of this message and any attachments is strictly prohibited If you
have received the message and any attachments in error please notify the sender immediately
and delete this message and any attachments from your computer system and refrain from
saving or copying this communication or forwarding it to any other recipient in any form
whatsoever

On Dec 2013 at 252 PM Kearns Chris Chris.Kearnsacegroup.com wrote

executed cube.pdf



From Ian Quigley

Sent Thursday December 12 2013 1134 AM
To Kearns Chris

Subject Re Qube Independent Shareholder Proposal ACE Response

Hello Chris

Hope you are well

attach confirmation letter from our custodian that the prior material sent Security Position Report is valid

written statement showing continuous ownership of stock of no less than $2000 for at least one year
satisfaction of SEC rule 14a-8 The time period provided runs from about

years ago to the present It also confirms

other procedural items

Our research of appropriate methods to prove eligibility indicate that room has to be offered to allow for various
custodial providers and arrangements We have supplied an official report from our Custodian with an affirmation letter

declaring the report valid It appears we are at point of disagreement on this and we would suggest that the SEC review
as part of your no action request assuming you decide to make one

Should you wish to discuss our proposal we are always open for that dialogue and look forward to continuing and
positive relationship as proxyholders of ACE



________ TD Waterhouse

ID Waterhouse Canada Inc

Institutional Services

77 Bloor Street West Floor

Toronto Ontario M5S 1M2

Dec 11/2013

To Whom It May Concern

This is to verify that TDW is Depository Trust Company under DTC
5036 Qube Investment Management Inc holds and has been set up
to receive and exercise proxies on behalf of their clients and the

attached Security Record and Positions Report is valid

The Security Record and Positions Report provide daily report of all

firm security holdings sorted by IBM security code listing accounts
This report indicates continuous ownership of the funds for Qube
Investment Management Inc on behalf of their clients

Please advise if you require more information

Regards

Hediyeh Sarayani Melina Jesuvant

Account Manager Manager Service Delivery

ID Waterhouse Institutional Services is division of

TO Waterhouse Canada Inc subsidiary of The TornntoDommnion Bank

TO Waterhouse Canada Inc Member of the Canadian Investor Protection Fund

0/The ID logo and other trademarks are the property of The Toronto-Dominion Bank

or whollyownod subsidiary in Canada
end/er

other countries
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Swiss Law Opinion



BAR
KARRER

To

ACE Limited Zurich Switzerland

From

Bar Karrer AG

Date

Zurich January 2014
3971S7fl2wd/xfl23O11doC

Stockholder Proposal submitted by Qube Investment Management Inc
Swiss Legal Opinion

Ladies and Gentlemen

We have acted as Swiss legal counsel to ACE Limited ACE or the Company
Swiss corporation Aktiengesellschaft pursuant to Art 620 et seq of the Swiss

Code of Obligations CO with registered office at Bärengasse 32 8001 Zurich

Switzerland and listed on the New York Stock Exchange in connection with

proposal the Proposal submitted by Qube Investment Management inc the

Proponent which the Proponent has requested be submitted at the Compa
nys annual general meeting of shareholders in 2014 the Annual Meeting In

this connection you have requested our opinion as to whether the Proposal is an

improper subject for shareholder action under the laws of Switzerland

In arriving at the opinions expressed below we have been instructed by and

taken instructions only from ACE and its US counsel Mayer Brown LLP and have

exclusively relied on copy of the Companys articles of association dated 26

September 2013 certified by the Commercial Registry of the Canton of Zurich as

of 20 December 2013 to correspond to the latest version filed with such Com
mercial Registry the AoA of ACE and ii the Proposal sent by the Proponent

to ACE in letter dated November 2013 includIng the supporting statement

contained therein We have assumed that these documents conform to their orig

inals which are genuine complete and up-to-date as of the date of this opinion

letter

Karr ZUrich 1.U9lno Zag WW.b$rll.frS.ch

Recptsanw4te B$ Karrer AG 0$ Karre $A ear 6arrer Bir karre AC

Braed.enl.estaase 90 12 goal Or Poste Via vegeozI Biarerstrai

CH8027 Zu1cI 01-1211 GroOse 11 014901 tagaro 04-6391 Zag

Phone 41 58 261 9000 PPorr 41 58 261 57 90 Phene -.41 58 261 58 00 PnOne --41 58 261 99 00

Fax- .41 58261 5001 .4150 261 5701 Fall 4158285501 .41 082615905

hbaetererCt genaveceae.Ca.rerth IuganaCbaerkaerch ugbae.1rerrer.d
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The opinions expressed herein are limited to matters governed by the substantive

laws of Switzerland to the exclusion of conflict of law rules as in force and In

terpreted at the date hereof We have made no investigation of the laws of the

United States of America or any other jurisdiction as basis for this opinion and

do not express or imply any opinion thereon

In this opinion letter Swiss legal concepts are expressed in English terms and not

in their original Swiss language The concepts may not be identical due to the

concepts described by the same English terms as they exist under the laws of

other jurisdictions this opinion may therefore only be relied upon on the condi

tion that any issues of interpretation or liability arising hereunder will be gov
erned by Swiss law and be brought before Swiss court

This opinion letter is rendered solely to the persons to whom It Is addressed and

for the purpose referred herein It may not without our prior written consent be

relied on for any other purpose or be furnished to or relied on by any other per

son however you may furnish copy of this opinion letter to the U.S Securities

and Exchange Commission In connection with the matters addressed herein and

you may refer to it in your proxy statement for the Annual Meeting

The Proposal

The Proposal reads as follows

RESOLVED That the Board of Directors at ACE Limited take the nec

essary steps to adopt procedures that mandate no current or future

director of the board shall be classified as independent after 10 years

of service

Discussion

The Proposal requires Action of the ACE Board of Directors by Binding

Shareholder Vote

The Proposal states RESOLVED That the Board of Directors take the necessary

steps. It neither asks nor suggests that the board of directors take necessary

steps.. rather it mandates by resolution such board action On its plain read

ing therefore the Proposal requires binding shareholder vote on board action

The following analysis will show that such binding shareholders vote would

violate Swiss law and the AoA of ACE and is thus an improper subject for

shareholder action under Swiss law
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The Subject of the Proposal is not within the Powers of the Shareholders

under Swiss Law and ACEs Governing Documents

Preliminary Remarks

Pursuant to the prevailing Swiss doctrin the general meeting of shareholders

and the board of directors as corporate bodies of corporation do not constitute

hierarchy of powers but rather functional side-by-side of respective powers

inasmuch as each body has certain exclusive and non-transferable duties where

the respective corporate body is in principle solely responsible for the matter

ParitatstheorIe

10 Therefore it has to be examined in first step whether the Proposal falls within

power of the general meeting of shareholders exclusively assigned to It by law or

provided for by the AoA of ACE

11 Art 698 para items 1-6 CO provide that the general meeting of shareholders

has the following non-transferable powers

to determine and amend the articles of association

to elect the members of the board of directors and the external

auditors

to approve the annual report and the consolidated accounts

to approve the annual accounts and resolutions on the allocation

of the disposable profit and in particular to set the dividend and

the shares of profits paid to board members

to discharge the members of the board of directors

to pass resolutions concerning the matters reserved to the gen
eral meeting by law or the articles of association

12 Article of the A0A of ACE substantially mirrors the above mentioned statutory

list of non-transferable powers.2 Art 698 para Item as quoted above only

authorizes limited additional powers to be included in companys articles of as
sociation Apart from the question whether such provision would be permitted

under Swiss law the A0A of ACE do not contain any additional provisions which

BocKu Schweizer Aktienrecht ed Zurich/aasei/Geneva 2009 12 note 13 note 286 DUSS/TtWFFER in

llonseli/VogtjWatter ed Basier Kommentar Obiigationenrecht XI 3a ed Basei 2008 Art 698 note FoRsrlos

ERIMEIeR-ilAYoz/NosEL Schweizerisdhes Aktienrecht Bern 1996 30 note 12 et seq VON BOREN/STOIFEt/WEBER
Grundriss des Aktienrechts ed Zurich/BaselfGeneva 2011 note 470 noting that this system quaiiies itself as
balanced coexistence of the three mandatory corporate bodies prohibiting any interference from the non-competent
bodies with regard to intransferabie duties

The General Meeting is the supreme corporate body of the Company It has the following non-transferable powers
to adopt and amend the Articles of Association to elect and remove the members of the Board of Directors and the

Auditors to approve the statutory required annual report the annual accounts and the consolidated financial state
ments as well as to pass resolutions regarding the allocation of profits as shown on the balance sheet in particular

to determine the dividends to grant discharge to the members of the Board of Directors and to pass resolutions

regarding items which are reserved to the General Meeting by law or by the Articles of Association or which are

presented to it by the Board of Directors Article AoA of ACE
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would allow the shareholders to mandate board action as required by the Pro

posal

13 In addition as of January 2014 but subject to certain transition rules the

Ordinance against Excessive Compensation in Listed Corporations which was is

sued by the Swiss Federal Council on 20 November 2013 the Ordlnance has

entered into force which implements an amendment to the Swiss Federal Consti

tution adopted by Swiss voters in March 2013 Art of the Ordinance extends

the non-transferable powers of the general meeting of shareholders of Swiss

companies listed in Switzerland or abroad by the following items

the election of the chairman of the board of directors

the election of the members of the compensation committee

the election of the independent voting rights representative

the approval of the compensation of the board of directors the

persons whom the board of directors has fully or partially en
trusted with the management of the Company executive man
agement and the advisory board

14 However nothing in the Ordinance empowers the shareholders to mandate board

action as envisaged by the Proposal

15 Therefore neither Art 698 para items 1-5 CO nor any other provisions of law

or the A0A of ACE empower the shareholders to mandate certain board action

as contemplated by the Proposal in particular they do not allow the sharehold

ers to direct the board to determine the organization of ACE including to allow

them to direct the board to determine the criteria of independence of the board

members3 Therefore the Proposal does not fall within the inalienable compe
tences of the general meeting of shareholders of ACE

16 In fact as It will be shown below the Proposal conflicts with an inalienable and

non-transferable power of the board of dIrectors

The Proposal Conflicts with the Powers of the Board of Directors in

Violation of Swiss Law and ACEs Governing Documents

17 As general matter the board of directors of Swiss corporation is vested with

wide range of non-transferable and inalienable powers and responsibilities Art

716a para items 1-7 CO provide the board of directors with the following non-

transferable and inalienable responsibilities

the overall management of the company and the issuing of all

necessary directives

determination of the companys organization

See RoTh PEUANOA Or9anlsauon des Verwaltungsrates Dss ZurIch 2007 note 391 To be sure the statements

made herein are limited to the direction as presented by the Proposal but see e.g RoTh PEU.ANDA Organisation des

Verwaltungarates Diss Zurich 2007 note 387 et seq on election criteria
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the organization of the accounting financial control and financial

planning systems as required for management of the company

the appointment and dismissal of persons entrusted with man
aging and representing the company

overall supervision of the persons entrusted with managing the

company in particular with regard to compliance with the law

articles of association operational regulations and directives

compilation of the annual report preparation for the general

meeting and implementation of its resolutions

notification of the court in the event that the company is over

indebted

18 Apart from that and as general rule the board of directors is responsible for all

other matters that are not by law or by the articles of association assigned to the

general meeting This is provided for in Art 716 para CO

The board of directors may pass resolutions on all matters not re
served to the general meeting by law or the articles of associa

tion

This provision hence serves as fall-back clause for any matters not explicitly

attributed by either law or the articles of association to the shareholders or the

board of directors.4

19 These principles are equally contained in article 19 A0A of ACE which substantial

ly mirrors the responsibilities mentioned in Art 716a para CO5 and article 18

AOA of ACE the latter stipulating that the board of directors attends to all

matters which are not delegated to or reserved for another corporate body of the

Company by law the Articles of Association AoA of ACE or the

tional regulations

20 Thus the board of directors of Swiss corporation holds the full and exclusive

authority to organize and manage the company as long as the board of directors

complies with the applicable law rules and regulations Art 716a para item

CO Moreover based on the Swiss legal principle that each corporate body has

certain exclusive non-transferable powers Paritätstheorie6 the board of direc

tors may not delegate an inalienable responsibility to the shareholders nor may

BOciuj Schweizer Aktlenrecht ed Zorich/Basel/Geneva 2009 13 note 298

The Board of DIrectors has the following non-transferable and inalienable duties to ultimately manage the

Company and issue the necessary directives to determine the organization to organize the accounting the financial

control as well as the financial planning to appoint and remove the persons entrusted with the management and

representation of the Company and to grant signatory power to ultimately supervise the persons entrusted with the

management in particular with respect to complance with the law and with the Articles of Association regulations
and directives to prepare the business report as well as the General Meeting and to implement the latters resolu

tions to inform the judge in the event of overindebtedness to pass resolutions regarding the subsequent payment
of capitai with respect to non-fuiiy paid-In shares to pass resolutions confirming increases ri share capital and

regarding the amendments to the Articles of Association entailed thereby to examine the professlonai qualifications

of the specially qualified Auditors In the cases in which the law foresees the use of such Auditors See note 17

Note
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the shareholders interfere with the discretion of the board of directors In exercis

ing Its responsibilities and duties pursuant to article 716a CO.7 Shareholders

could not even attract that powers by an amendment of the articles of associa

tion.8 Therefore the shareholders of ACE can neither restrict the board of direc

tors discretion nor give directions to the board of directors.9

21 In the case at hand the Proposal concerns matter within the inalienable and

non-transferable powers of the board of directors in particular the power of de

termining the companys organization i.e article 716a para item CO This

specific power also includes that the board of directors gives itself an organiza

tional structure Including the matter of dealing with independence and conflict

of interest situations and issuing respective directives and/or regulations if the

board of directors deems this to be necessary and to define and assess inde

pendency of board members for certain tasks such as the composition of its

committees.11

22 In addition even where the subject-matter of the steps to be taken would not be

within one of the inalienable and non-transferable powers of the board of direc

tors the shareholders of Swiss corporation have no powers to direct the board

of directors to take certain steps In any regard unless so provided by the articles

included in the companys articles of association as required by Art 716 para

CO and article 18 A0A of ACE as quoted above As established above12 how

ever the Proposal does not fall within the powers of the general meeting of

shareholders attributed to it by law or the AoA of ACE Therefore also based on

the fall-back rules of art 716 para CO and art 18 of the A0A of ACE ACEs

board of directors has the exclusive powers on the matters considered by the

Proposal

23 Consequently if the general meeting of shareholders were to vote in binding

manner on the Proposal such vote would violate the separation of powers among

FoRsTMoseR/ME1e-HAYoz/NoaEL Sthweizeristhes Aktienrecht Bern 1996 20 note 13 151CR Konsultativabstim

mung und Genehmigungsvorbehait zugunsten der Generalversammiung Unter besonderer Ber0cksichtigung von

Entshdigungsfragen Oiss Zurich 2010 29 et seq MEIER-HAY0Z/FORSTMOSER Schwelzerlsches Geseilschaftsrecht

mit Einbezug des kOnftlgen Rechnungslegungsrechts und der Aktlenrechtsreform 11 ed Bern 2012 note 353
WArTER/aoTH PELLANDA in Honsell/Vogt/Watter ed Basier Kommentar Obiigauorrenrecht Ii ed Basel 2008
Art 716 note et seq Art 716a note see also BCcxu Schwelzer Aktienrecht ed Zurich/Basel/Geneva

2009 13 note 291 et seq CHAPUOS In Kren Kostkiewlcz/Nobel/Schwander/Woif ed OR llandkommentar

ed Zurich 2009 Art 716a note FORSTP4OSER Organisation und Organisationsreglement Ocr Aktiengesellschaft

ZurIch 2011 note et seq ROTH PELLANDA Organlsatlon des Verwaitungsrates Diss ZurIch 2007 note 517

BOcxu Schweizer Aktlenrecht 4th ed Zurich/Basel/Geneva 2009 12 note 33 13 note 290 293 151CR

Konsultatlvabstimmung und Genehmlgungsvorbehalt zUguristen Ocr Generaiversammlung Unter besonderer Be

rOckslchtigung von Entscti8digungsfragen Diss Zurich 2010 30 WArres/Rom PEu.mDA in Honsell/Vogt/Watter

ed Basler Komrnentar Obiigatioaenrecht ed Basel 2008 Art 716 note Art 716a note FORSIMO

sER/MEIER-HAvoz/Noest Sthweizerlsches Aktierirecht Bern 1996 30 note 66 in respect of the Inalienable duty of

determining the companys organization

ISLER Konsultativabstimmung und Genehmiqungsvorbehait zugunsten der Gerreraiversammiung Unter besonderer

BerDcksichtigung von Entschªdlgungsfragen DiSS Zurich 2010 30
10

wArres/Rom PEuAN0A In Honseil/Vogt/Watter ed Basler Kommentar Obilgationenrecht II ed Basel 2008
Art 716a note 12

DANIEr DAENIKER Die zwei KUte des Verwaltungsrates Handhabung von Interessenkonfllkten bel MA-Transaktlonen
in Tschani ed. Mergers Acquisitions VU Zurich/Basel/Geneva 2005 113 et seq 129 Ram PEu.ANDA Orga
nlsation des Verwaltungsrates Dlss Zurich 2007 note 391 see also BCKU Schweizer Aktienrecht ed Zu
rich/BaselfGeneva 2009 13 note 633 Again this needs to be distinguished from election criteria see FN above

Also the Ordinance extends the shareholders powers to the election of the compensation committee see note

above

Note 16
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ACEs corporate bodies and would restrict the powers of ACEs board of directors

in violation of Swiss law and the A0A of ACE The Proposal aims at mandating by

resolution an action of the board of directors in an area solely reserved for the

discretion of the board of directors

Conclusion

24 The Proposal does not fall within the powers of the general meeting of sharehold

ers of ACE and conflicts with the inalienable and non-transferable powers of the

board of directors As consequence binding shareholders resolution as re

quested by the Proposal would violate Swiss law and the A0A and is thus an im

proper and Illegal subject for vote of the shareholders of ACE under Swiss law

Yours sir

AG

Prof Dr


