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Re:  Walgreen Co. Public _ _

Incoming letter dated August 29, 2013 Availability: 5] QJO [ 6

Dear Mr. Greenberg:

This is in response to your letters dated August 29, 2013 and September 13, 2013
concerning the shareholder proposal submitted to Walgreen by Kenneth Steiner. We also
have received letters on the proponent’s behalf dated September 5, 2013 and
September 23, 2013. Copies of all of the correspondence on which this response is based

will be made available on our website at http://www.sec.gov/divisions/corpfin/cf-
noaction/14a-8.shtml. For your reference, a brief discussion of the Division’s informal

procedures regarding shareholder proposals is also available at the same website address.
Sincerely,

Jonathan A. Ingram
Acting Chief Counsel

Enclosure

cc: John Chevedden
~+F|ISMA & OMB Memorandum M-07-16***



September 26, 2013

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Walgreen Co.
Incoming letter dated August 29, 2013

The proposal requests an amendment to the company’s articles of incorporation to
eliminate certain supermajority vote requirements.

There appears to be some basis for your view that Walgreen may exclude the
proposal under rule 14a-8(i)(10). Based on the information you have presented, it
appears that Walgreen’s policies, practices, and procedures compare favorably with the
guidelines of the proposal and that Walgreen has, therefore, substantially implemented
the proposal. Accordingly, we will not recommend enforcement action to the
Commission if Walgreen omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(10). In reaching this position, we have not found it necessary to address the
alternative bases for omission upon which Walgreen relies.

Sincerely,

Matt S. McNair
Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with othier matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and'to determirie, initially, whether or not it may be appropriate in a particular matter to.
recommend enforcement action to the Commission. In connection with a sharcholder proposal
" under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any mformat!on funushed by the proponent or-the proponent’s represcntatlvc

Although Rule 14a-8(k) does not require any commumcatnons from shareholders to the
Commnssxon s staff, the staff wall always consider information conceming alleged violations of
the statutes administered by the- Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information; however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only 4 court such as a U.S. District Court can decide whether a company is obligated
.. to include shareholder proposals in its proxy materials. Accordingly a discretionary
_ determination not to recommend or take Commission enforcement action, does not precludc a
proponent, or any shareholder of a.company, from pursuing any rights he or shc may have against
the company in-court, should the management omit the proposal from the company’s proxy
material.



JOHN CHEVEDDEN
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September 23, 2013

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 2 Rule 142a-8 Proposal
Walgreen Co. (WAG)
Simple Majority Vote
Kenneth Steiner

Ladies and Gentlemen:

This is in regard to the August 29, 2013 company request and September 13, 2013 supplement
concerning this rule 14a-8 proposal. The company also sent its September 13, 2013 supplement
to Mr. Jay Ingram, Division of Corporation Finance.

The company supplement cited this sentence in the submittal letter and failed to mention that it
deceptively omitted the last 11-words (highlighted):

“Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company.

In order to reach the company conclusion in regard to the cover letter, the cover letter would
have had to have asked the Chairman for some sort of unilateral action that would bypass
sharcholders.

The company admits that 1% of shareholders can frustrate a 79% majority and then adds
gratuitously that this scenario likely would likely not occur at every annual meeting.

This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the 2014 proxy.

Sincerely,

ohn Chevedden

cc: Jay Ingram <ingramj@sec.gov>
Mark Dosier <mark.dosier@walgreens.com>
Kemneth Steiner
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September 13, 2013

BY ELECTRONIC MAIL

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, NE.

Washington, D.C. 20549

eholderproposal v

Re: Walgreen Co. (Commission File No. 001-60604) — Rule 14a2-8 Shareholder
Proposal Submitted by Kenneth Steiner

Ladies and Gentlemen:

I am writing in response to a letter to the staff dated September 5, 2013, in which John
Chevedden, as proxy for shareholder proponent Kenneth Steiner, expressed disagreement with
our view, set forth in my letter to the staff dated August 29, 2013, that Walgreen Co., an Illinois
corporation (the “Company”) may exclude Mr. Steiner’s proposal from its 2014 proxy materials.

Mr. Steiner’s proposal requests “amendment to the Walgreeh Articles of Incorporation to
eliminate certain super-majority vote requirements.” As stated in my letter dated August 29,
2013, the Company proposes to exclude the proposal becanse (1) the company has already
substantially implemented the proposal; (2) implementing the proposal would cause the
Company to violate Illinois law; (3) the Company lacks the power and authority to implement
the proposal; and (4) the proposal is impermissibly vague and indefinite so as to be inherently
false and misleading in violation of Rule 14a-9. '

Implementing the proposal would cause the Company to violate state law in that the
proposal requests unilateral action by the Company’s board of directors, which would violate a
requirement of the Illinois Business Corporation Act that the proposed amendment be approved
by both the board of directors and the Company’s stockholders. Because the proposal would
require the Company to violate Illinois law, the proposal is excludable under Rules 14a-8(i)(2)
and (i)(6).



U.S. Securities and Exchange Commissio;
Division of Corporation Finance :
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September 13, 2013
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Mr. Chevedden contends that the proposal does not request unilateral action by the
Company’s board of directors, or even any board action at all, because the proposal does not
expressly mention the board of directors. This contention ignores two important facts. First, the
letter transmitting the proposal was addressed and delivered to the independent chairman of the
Company’s board of directors, and the letter requested “[y]our consideration and the
consideration of the Board of Directors.” If the proposal does not call for action by the board of
directors, which would have to approve the requested charter amendment, then whose action
does it seek?

Second, the proposal simply requests “amendment to the Walgreen Articles of
Incorporation”. This formulation contemplates a single, unilateral action and differs starkly from
a request that the board or the company “take the steps necessary” to amend the company’s
governing documents. The latter formulation contemplates a process in which the board would
be required to take only those actions the board is permitted to take under applicable law (ie,to
approve the requested charter amendment and recommend it for approval by stockholders), and
therefore proposals utilizing that formulation generally have not been viewed by the staff as
excludable under Rule 14a-8(i)(2) or (IX6). See Staff Legal Bulletin No. 14D (Nov. 7, 2008).
Mr. Steiner’s proposal contains no similar or other language suggesting that it contemplates a
process, and instead requests unilateral action.

Mr. Chevedden also argues that the statement that “a 1%-minority can frustrate the will
of our 79%-shareholder majority” is not false and misleading because the 2011 stockholder vote
on elimination of the supermajority provision Mr. Steiner now seeks to re-conduct fell short of
the required vote by 1%. The fact that the proposed amendment would have been approved had
holders of another 1% of the Company’s common stock voted in favor of it does not mean that
the Company’s governing documents give blocking rights to holders of 1% of the outstanding
stock. Under that logic, holders of 1% of the outstanding stock have blocking rights regardless
of the vote required to approve a matter, because the vote on any matter can fall short by 1%. In
fact, no holder(s) of 1% of the Company’s stock can block any action that the requisite number
of shareholders would like to take. This statement in the proposal is, therefore, false and
misleading, and the proposal is excludable under Rule 14a-8(i)(3).

For the reasons set forth above and in my prior letter, I remain of the view that the
Company may exclude Mr. Steiner’s proposal from its 2014 proxy materials under Rules 14a-
8(i)(10), 14a-8(i)(2), 14a-8(i)(6) and 14a-8(i)(3). To the extent that the reasons set forth in the
discussion of 14a-8(i)(2) and 14a-8(i)}(6) herein are based on matters of Ilinois state law,
pursuant to Rule 14a-8(j}(2)(iii) this letter also constitutes an opinion of counsel of the
undersigned as an attorney licensed and admitted to practice in the State of Illinois.
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If you have any questions or need any additional information, please feel free to contact
me at (847) 315-8204 or Alan Dye of Hogan Lovells at (202) 637-5737.

Divisional Vice President, Corporate, M&A and Securities Law

Enclosures

cc: John Chevedden
Lydia Mathas (Walgreen Co.)
Mark L. Dosier (Walgreen Co.)
Alan L. Dye (Hogan Lovells)



JOHN CHEVEDDEN
**FISMA & OMB Memorandum M-07-16*** »*FISMA & OMB Memorandum M-07-16**

September 5, 2013

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 Rule 14a-8 Proposal
Walgreen Co. (WAG)
Simple Majority Vote
Kenneth Steiner

Ladies and Gentlemen:
This is in regard to the August 29, 2013 company request cbnceming this rule 14a-8 proposal.

The company admits that it has an exception to simple-majority vote requirements as part of its
argument that it has purportedly implemented this proposal. On page 8 the company additionally
states, “that the proposal seeks to eliminate only one super-majority voting requirement ...”
There is no ambiguity about this company statement.

The company dwells at length on the history leading up to this proposal. However the company
fails to give one historical example of the resolved statement of this proposal having ever been
submitted to any company.

This proposal does not ask the board of directors to do anything or to do anything unilaterally.
The words “board of directors” are not included in the proposal.

Attached is the 2011 voting result showing a 97%-vote for Supermajority Vote Elimination. The
97%-vote translated into 79% of the yes-vote of all shares outstanding, which failed because it
was 1% short of the 80% requirement.

A 1%-minority can clearly frustrate the will of our 79%-shareholder majority when 80% of
shares outstanding cast ballots and 79% of the shares outstanding vote yes in a case where an
80%-vote is required.

This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the 2014 proxy.

Sincerely,

%(hn Chevedden

cc: Mark Dosier <mark.dosier@walgreens.com>
Kenneth Steiner
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[WAG: Rule 14a-8 Proposal, July 19, 2013]
Proposal 4* — Simple Majority Vote
Shareholders request amendment to the Walgreen Articles of Incorporation to eliminate certain
super-majority vote requirements. This includes as many of the provisions as possible in the
proposal on this same topic in the 2011 Walgreen annual meeting proxy. We gave 97% support
to the 2011 proposal — yet it did not pass due to our archaic rules.

Shareowners are willing to pay a premium for shares of corporations that have excellent
corporate governance. Supermajority voting requirements have been found to be one of six
entrenching mechanisms that are negatively related to company performance according to “What
Matters in Corporate Governance” by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the
Harvard Law School. Supermajority requirements are arguably most often used to block
initiatives supported by most sharecowners but opposed by a status quo management.

Simple majority vote proposal won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste
Management, Goldman Sachs, FirstEnergy, McGraw-Hill and Macy’s. The proponents of these
proposals included Ray T. Chevedden and William Steiner. Currently a 1%-minority can
frustrate the will of our 79%-shareholder majority that seeks to improve to our corporate
governance.

Please vote to protect shareholder value:
Simple Majority Vote — Proposal 4*
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Rule 142-8(i)(2)
Rule 142-8(i)(6)
Rute 142-8(3i)(3)

August 29, 2013

BY ELECTRONIC MAIL

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549
shareholderproposals@sec.gov

Re:  Walgreen Co. (Commission File No. 001-00604) — Rule 14a-8 Shareholder
Proposal Submitted by Kenneth Steiner

Ladies and Gentlemen:

This letter is being submitted on behalf of Walgreen Co., an Illinois corporation (the
“Company”), pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934 to notify the
Securities and Exchange Commission (the “Commission”) of the Company’s intention to
exclude from its proxy materials for its planned January 8, 2014 annual meeting of shareholders
(the “2014 proxy materials”) a shareholder proposal and statement in support thereof (the
“Proposal”) received from Kenneth Steiner (the “Proponent”). T also request confirmation that
the staft of the Division of Corporation Finance will not recommend to the Commission that
enforcement action be taken if the Company omits the Proposal from its 2014 proxy materials
for the reasons discussed below.

In his cover correspondence accompanying the Proposal, the Proponent designated John
Chevedden as his proxy and representative for purposes of the Proposal and instructed the
Company to direct all communications regarding the Proposal to Mr. Chevedden.

A copy of the Proposal and related correspondence with the Proponent is attached hereto
as Fxhibit A.

In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB No. 14D”), this
letter and its exhibits are being delivered by e-mail to shareholderproposals@sec.gov. Pursuant
to Rule 14a-8(j), a copy of this letter and its exhibits also is being sent to the Proponent. Rule
14a-8(k) and SLB No. 14D provide that a shareholder proponent is required to send to the
company a copy of any correspondence which the proponent elects to submit to the Commission

WX - 019392/000004 - 5108410 v3
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or the staff. Accordingly, I hereby inform the Proponent that, if the Proponent elects to submit
additional correspondence to the Commission or the staff relating to the Proposal, the Proponent
should concurrently furnish a copy of that correspondence to the undersigned at
ioseph greenberg@walgreens com and to Alan Dye at Alan. Dye@hoganlovells.com by e-mail.

The Company currently intends to file its 2014 proxy materials with the Commission and
begin dissemination thereof on or about November 25, 2013.

THE PROPOSAL
The Proposal requests that the Company’s shareholders approve the following:

“Proposal 4 — Simple Majority Vote

Shareholders request amendment to the Walgreen Articles of Incorporation to eliminate certain
super-majority vote requirements. This includes as many of the provisions as possible in the
proposal on this same topic in the 2011 Walgreen annual meeting proxy. We gave 97% support
to the 2011 proposal — yet it did not pass due to our archaic rules.”

BASES FOR EXCLUSION

I believe that the Proposal may be excluded from the Company’s 2014 proxy materials
pursuant to Rule 14a-8(i)(10) because, as the staff determined last year in connection with a
similar proposal from Mr. Chevedden, the Company has substantially implemented the Proposal.
See Walgreen Co. (Oct. 4, 2012) (the “Prior No-Action Letter”), a copy of which is attached
hereto as Exhibit B. In addition, we believe that the Proposal may be excluded under Rule 14a-
8(i)(2) because implementing the Proposal would cause the Company to violate Illinois law,
under Rule 14a-8(i)(6) because the Company lacks the power and authority to implement the
Proposal and under Rule 14a-8(i)(3) because the Proposal is vague and indefinite and contains
false and misleading statements in violation of Rule 14a-9.

Rule 14a-8(i)(10) — The Company Has Substantially Implemented the Proposal

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal from its proxy
materials if the company has substantially implemented the proposal. The Commission stated in
1976, in discussing a predecessor to Rule 14a-8(i)(10), that the exclusion is “designed to avoid
the possibility of stockholders having to consider matters which already have been favorably
acted upon by the management.” Release No. 34-12598 (Jul. 7, 1976).

For a matter presented by a proposal to have been acted upon favorably by management,
it is not necessary that the proposal have been implemented in full or precisely as presented. See
Release No. 34-20091 (Aug. 16, 1983). Instead, “a determination that the company has
substantially implemented the proposal depends upon whether [the company’s] particular
policies, practices and procedures compare favorably with the guidelines of the proposal”
Texaco, Inc. (Mar. 28, 1991). In other words, substantial implementation under Rule 14a-
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8(i)(10) requires a company’s actions to have satisfactorily addressed both the proposal’s
underlying concerns and its essential objective. See, e.g., Exelon Corp. (Feb. 26, 2010);
Anheuser-Busch Cos., Inc. (Jan. 17, 2007), Condgra Foods, Inc. (Jul. 3, 2006); Johnson &
Johnson (Feb. 17, 2006); Talbots Inc. (Apr. 5, 2002); Masco Corp. (Mar. 29, 1999).

The Proposal seeks an amendment to the Company’s Amended and Restated Articles of
Incorporation (the “Charter”) to eliminate “certain” super-majority vote requirements. As
discussed below, the Company, which is an Illinois corporation, has already acted to address the
Proposal’s underlying concerns and essential objectives by proposing at its January 12, 2011
annual meeting of shareholders (the “2011 annual meeting™) to eliminate all super-majority vote
requirements in the Charter . The Company’s By-Laws did not then, and do not now, contain any
super-majority voting requirements. The Company’s shareholders approved elimination of all of
the super-majority provisions (and the related Charter amendments were promptly implemented),
with a single exception, the elimination of which, notwithstanding the board’s recommendation,
did not receive the vote required under the Charter and the Illinois Business Corporation Act of
1983, as amended (the “IBCA”). Accordingly, the Company has eliminated from its Charter and
By-laws all super-majority vote requirements with a single exception. As a result, the Company
has already substantially implemented the Proposal.

1. History of the Proposal

The Proponent’s representative, John Chevedden, submitted to the Company, for
consideration at its January 13, 2010 annual meeting of shareholders, a proposal that sought to
eliminate all super-majority voting requirements from the Charter and Bylaws.! That proposal
was approved by the Company’s shareholders, and thereafter the Company’s board of directors
determined to take action to implement it. Accordingly, the Company’s board approved, and the
Company’s proxy materials for the 2011 annual meeting included, two Company-sponsored
proposals, which together sought to amend the Charter to eliminate all super-majority voting
requirements applicable to the Company.

The first of the Company-sponsored proposals sought to lower seven super-majority vote
requirements consisting of certain default voting thresholds under the IBCA and a voting
threshold for amending the Charter in any manner that would materially alter the powers,
preferences or special rights of the Company’s Series A Preferred Stock (together, the “IBCA
Proposal”). There were not then, and are not now, any shares of Series A Preferred Stock
outstanding. Approval of the IBCA Proposal required the affirmative vote of at least two-thirds
of the outstanding shares of the Company’s stock entitled to vote.

! The 2010 proposal requested the Company’s shareholders to approve the following resolution: “RESOLVED,
Sharcholders request that our board take the steps necessary so that each sharcholder voting requirement in our
charter and bylaws, that calls for a greater than simple majority vote, be changed 10 a majority of the votes cast for
and against related proposals in compliance with applicable laws. This includes each 67% and 80% sharcholder
voting provision in our charter and/or bylaws.”
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The second proposal sought approval to eliminate a “fair price” provision contained in
the Charter that generally required a super-majority vote for approval or authorization of certain
“business combinations” with a “substantial shareholder” (the “Fair Price Proposal”). Approval
of the Fair Price Proposal required the affirmative vote of at least 80% of the outstanding shares
of the Company’s stock entitled to vote.

The Company’s board of directors unanimously recommended that shareholders approve
both the IBCA Proposal and the Fair Price Proposal at the Company’s 2011 annual meeting of
shareholders. At the meeting, the Company’s shareholders approved the IBCA Proposal (and the
related Charter amendment was promptly implemented) but did not approve the Fair Price
Proposal (which obtained the affirmative vote of holders of 79% of the outstanding shares
entitled to vote). The IBCA Proposal and Fair Price Proposal are described briefly in our letter
to the staff dated August 30, 2012 (which resulted in the Prior No-Action Letter) and are also
described more fully in the Company’s proxy statement for the 2011 annual meeting.

Last year, Mr. Chevedden submitted another super-majority proposal to the Company,
requesting that the Company eliminate all super»majomy voting requirements from the Charter
and Bylaws in favor of a majority vote requirement’ The Company sought to exclude the
proposal on the ground, among others, that the proposal had been substantially implemented by
the actions taken at the 2011 annual meeting. The staff concurred with the Company’s view,
noting in the Prior No-Action Letter that “Walgreen’s policies, practices, and procedures
compare favorably with the guidelines of the proposal and that Walgreen has, therefore,
substantially implemented the proposal.”

2. Other Staff Letters Supporting Exclusion

Exclusion of the Proposal as substantially implemented is consistent with the staff’s
position in other no-action letters as well. In Allegheny Energy, Inc. (Dec. 21, 2004), the
company’s shareholders approved charter amendments eliminating “default” super-majority
voting requirements applicable to certain business combinations but failed to approve a
shareholder proposal seeking to eliminate cumulative voting. Because the cumulative voting
proposal failed to pass, the company remained subject to a state law requlrement that no director
could be removed from office without cause if the number of votes cast against removal would
be sufficient to elect that director under cumulative voting. The effect of shareholders’ failure to
approve the cumulative voting proposal was to retain a requirement for a super-majority vote to
remove a director without cause. Following the shareholder vote, a shareholder submitted to the
company a proposal requesting that the board take the steps necessary to eliminate all super-

% The 2012 proposal requested the Company’s sharcholders 1o adopt the folowing: “Sharcholders request that our
board take the steps necessary so that each sharcholder voting requirement in our charter and bylaws that calls for a
greater than simple majority vote be changed to require a majority of the votes cast for and against such proposals.
If necessary this means the closest standard to a majority of the votes cast for and against such proposals consistent
with applicable laws.”
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majority voting requirements. The staff agreed that the company’s prior action in submitting a/
super-majority voting requirements to a vote and succeeding in eliminating all but one of them
constituted substantial implementation of the proposal.

Further, the staff has allowed exclusion of a proposal similar to the Proposal where the
company planned to include in its proxy statement a management-sponsored proposal to
eliminate from the charter all super-majority voting provisions except for one. In Bristol-Myers
Squibb Co. (Dec. 28, 2004), the company proposed to eliminate super-majority voting provisions
relating to various matters but proposed to retain a requirement that holders of at least 75% of the
outstanding voting stock approve any amendment seeking to classify the board of directors. The
staff allowed exclusion of the shareholder proposal on the ground that the Company’s proposal
substantially implemented the shareholder proposal.

As in Allegheny Energy and Bristol-Myers Squibb, the Company has already taken all
actions within its power to eliminate a// super-majority voting requirements applicable under the
Charter. The Company’s actions in recommending that shareholders approve the IBCA Proposal
and the Fair Price Proposal at the 2011 annual meeting are the sole steps the board could or
needed to take to achieve elimination of all super-majority voting requirements from the Charter.

Further, as in Allegheny Energy, the Company succeeded in eliminating all super-
majority voting requirements other than one, with the single failure resulting from a vote of
shareholders. The Company’s board does not have the power to amend the Charter unilaterally,
and the board cannot ensure that sufficient shareholder support will be received to pass proposals
that it recommends to shareholders for approval. Accordingly, the Proposal has been
substantially implemented and may be excluded under Rule 14a-8(i)(10).

Rule 14a-8(i)(2) — Implementing the Proposal Would Cause the Company to Violate

linois Law

Rule 14a-8(i)(2) permits exclusion of a shareholder proposal if implementation of the
proposal would cause the company to violate state law. The Proposal, which was addressed and
delivered to the chairman of the Company’s board of directors, effectively asks the board of
directors to take unilateral action to amend the Charter. Because Illinois law prohibits the board
of directors from amending the Charter to eliminate the remaining super-majority voting
requirement without first obtaining shareholder approval, implementation of the Proposal would
violate Illinois law.

Unlike the proposals submitted to the Company by Mr. Chevedden for consideration at
the 2011 and 2013 annual meetings, the Proposal does not ask the board of directors to “take the
steps necessary” to amend the charter to eliminate super-majority voting requirements. Instead,
the Proposal “request{s] amendment” of the Charter. Submission of a proposal to a company’s
board of directors, requesting amendment of the company’s charter, on its face requests
unilateral action by the board of directors and does not contemplate shareholder approval of the
requested amendment.
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As an Illinois corporation, the Company is governed by the IBCA. Under the IBCA, the
board of directors of an Illinois corporation may amend its charter unilaterally only in very
limited circumstances (e.g., to remove the names and addresses of the initial directors -of the
corporation, or to remove the name and address of the initial registered agent). The Charter
amendment that would be required to implement the Proposal may not be adopted by the
Company’s board without shareholder approval under Section 10.20 of the IBCA. Further,
Article V, Section D, Section 3.03 of the Charter states that the “fair price” provisions of the
Charter may be amended only “by the affirmative vote of the holders of not less than 80 percent
of the outstanding shares of common stock of the Corporation at a meeting of the shareholders
duly called for the consideration of such amendment, alteration, change or repeal.” Accordingly,
the Company’s implementation of the Proposal through unilateral board action would violate
both the IBCA and the Charter, in violation of Illinois law.

The staff has recognized that a proposal seeking a charter amendment based on unilateral
action by either the board of directors or shareholders, where state law requires that the
amendment first be approved by the board of directors and then by shareholders, may be
excluded under Rule 14a-8(i)(2). As the staff explained in SLB No. 14D, "[i]f a proposal
recommends, requests, or requires the board of directors to amend the company's charter, we
may concur that there is some basis for the company to omit the proposal in reliance on rule 14a-
8(i)(1), rule 14a-8(i}(2), or rule 14a-8(i)(6) if ... applicable state law requires any such
amendment to be initiated by the board and then approved by shareholders in order for the
charter to be amended as a matter of law." Although exclusion may not be appropriate if the
proposal "provide[s] that the board of directors 'take the steps necessary' to amend the company's
charter," id., the staff has concurred in the exclusion of shareholder proposals when the company
met its burden of establishing that applicable state law required shareholder approval and the
proposal did not contain the necessary savings clause. See Northrop Grumman Corp. (Mar. 10,
2008) (proposal asking board of directors to amend governing documents to eliminate
restrictions on shareholders’ right to call a special meeting excludable because requested
amendments would require both board and shareholder approval); Schering-Plough Corp. (Mar.
27, 2008) (proposal asking board to adopt cumulative voting excludable because adoption
required amendment of the certificate of incorporation, which required approval of both board
and shareholders).

Similarly, a proposal calling for unilateral action by shareholders is excludable where the
requested action requires approval by both shareholders and the board. In R7I Biologics, Inc.
(Feb. 6, 2012), for example, a proposal asked stockholders to approve a charter amendment to
declassify the board. Because the law of the state of the company’s incorporation (Delaware)
provided that the proposed charter amendment, to be valid, had to be approved first by the board
of directors and then by shareholders, the staff concurred that implementation of the proposal
based on unilateral action by shareholders would have caused the Company to violate state law.
The staff took the same position in Stanley Works (Feb. 2, 2009). See also Home Depot, Inc.
(Apr. 4, 2000) (allowing exclusion of proposal seeking unilateral action by shareholders to
eliminate super-majority vote requirements from the company’s charter).
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Rule 14a-8(i)(6) — The Company Lacks the Power and Authority to Implement the
Proposal

Rule 14a-8(i)(6) permits exclusion of a shareholder proposal if the company lacks the
power or authority to implement the proposal. As noted above, and as the staff explained in SLB
No. 14D, “[ilf a proposal recommends, requests or requires the board of directors to amend the
company’s charter, we may concur that there is some basis for the company to omit the proposal
in reliance on rule 14a-8(i)(1), rule 14a-8(i}(2) or rule 14a-8(i)(6) if...applicable state law
requires any such amendment be initiated by the board and then approved by shareholders in
order for the charter to be amended as a matter of law.” The staff has acknowledged that
exclusion may not be appropriate if the proposal “provide[s] that the board of directors ‘take the
steps necessary’ to amend the company’s charter.”

However, the Proposal submitted to the Chairman of the Company’s board of directors
requests an amendment to the Charter to eliminate certain super-majority vote requirements and
does not contain the necessary savings clause. The only super-majority voting requirement in
the Charter, however, may not be eliminated without shareholder approval. Section 10.15 of the
IBCA provides that any amendment to the charter of an lllinois corporation that requires
shareholder approval must be initiated by the board of directors by adoption of a resolution
setting forth the proposed amendment and directing that the resolution be voted on at a meeting
of shareholders. As a result, it is impossible for the Company or the board of directors to amend
the Charter unilaterally as requested by the Proposal. Accordingly, the Company lacks the power
and authority to unilaterally implement the Proposal, and therefore the Proposal should be
excluded under Rule 14a-8(1)(6). See R7I Biologics, Inc. (Feb. 6, 2012); Stanley Works (Feb. 2,
2009).

Rule 142-8(i)(3) — The Proposal is Impermissibly Vague and Indefinite So As To Be
Inherently False and Misleading in Violation of Rule 14a-9

Rule 14a-8(i)(3) permits exclusion of a shareholder proposal if the proposal or supporting
statement is contrary to any of the Commission’s proxy rules, including Rule 14a-9, which
prohibits materially false or misleading statements in proxy soliciting materials. The staff has
taken the position that a shareholder proposal is excludable under Rule 14a-8(i)(3) if it is so
vague and indefinite that “neither the stockholders voting on the proposal, nor the company in
implementing the proposal (if adopted), would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires.” SLB 14B. See also Dyer v.
SEC, 287 F.2d 773, 781 (8th Cir. 1961) (“[I]t appears to us that the proposal, as drafted and
submitted to the company, is so vague and indefinite as to make it impossible for either the board
of directors or the stockholders at large to comprehend precisely what the proposal would
entail.”).

Additionally, the staff has taken the position that a proposal is impermissibly vague and
indefinite, and therefore excludable under Rule 14a-8(i)(3), where it is open to multiple
interpretations, such that “any action ultimately taken by the [clompany upon implementation
could be significantly different from the actions envisioned by sharcholders voting on the
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proposal.” See Fuqua Industries, Inc. (Mar. 12, 1991).

1. The Proposal is Vague and Indefinite

The Proposal requests elimination of “certain super-majority vote requirements,”
including “as many of the provisions as possible” contained in the proxy statement for the 2011
annual meeting. The Proposal’s reference to “certain” super-majority voting requirements
suggests that some, but not all, super-majority voting requirements contained in the Charter
should be eliminated. The Proposal thus implies that the Charter contains multiple super-
majority voting provisions, only some of which would be eliminated by the Proposal. In fact, the
Charter contains only one super-majority voting requirement. The erroneous implication appears
again in the Proposal’s statement that the provisions to be eliminated should include “as many of
the provisions as possible” in the 2011 proposal.

The confusion engendered by the Proposal’s erroneous implication is not cured, and in
fact is exacerbated, by the Proposal’s reference to the Company’s 2011 proxy materials. For a
sharcholder to understand which super-majority voting requirement the Proposal seeks to
eliminate, the shareholder would have to locate and read the Company’s 2011 proxy statement
and then read the Company’s Form 8-K disclosing the results of the voting at that meeting. By
doing so, a shareholder would realize that the proposal seeks to eliminate only one super-
majority voting requirement, a requirement unmentioned in the Proposal.

Together, these statements render the Proposal so vague and indefinite that it does not
provide the Company or shareholders with “reasonable certainty exactly what actions or
measures the proposal requires.” See McKesson Corp. (Apr. 1, 2013). The reference to the
Company’s 2011 proxy materials, far from clarifying the Proposal, renders it even more
incomprehensible. The staff has acknowledged that a Proposal’s reference to an outside source
for clarification of a vague and indefinite proposal does not preclude exclusion of the proposal
under Rule 14a-8(i)(3). In McKesson, for example, the staff permitted exclusion of a proposal
that sought adoption of a policy that the board’s chairman be an independent director as defined
in the New York Stock Exchange (“NYSE”) listing standards, concurring that the proposal did
not provide information about what “the definition set forth in the NYSE listing standards”
means.

2. The Proposal Contains Materially False and Misleading Statements.

A proposal or its supporting statement may be excluded under Rule 14a-8(i)(3) if the
proposal or the supporting statement contains false or misleading statements in violation of Rule
14a-9. In Boise Cascade Corporation (Jan. 23, 2001), for example, the staff’ permitted the
company to exclude significant portions of a supporting statement relating to a proposal to
separate the positions of chair and CEO because they dealt with “irrelevant issues and misleading
allegations” that would incite shareholders rather than “educating them on the advantages or
disadvantages of a separate Chair and CEO.” See also Motorola, Inc. (Jan. 12, 2011) (permitting
exclusion of a proposal where the supporting statement contained internal inconsistencies
regarding statements on equity retention); Lnergy East Corporation (Feb. 12, 2007) (permitting
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exclusion of a proposal where the focus of the proposal was executive compensation while the
supporting statement addressed issues including director independence and plurality voting
standards).

The Proposal contains a number of false and misleading statements, including the
following:

“We gave 97% support to the 2011 proposal - yet it did not pass due to our archaic
rules”

The Proposal’s supporting statement asserts that the 2011 management proposal to
eliminate super-majority voting requirements from the Charter won “97% support...yet it did not
pass due to our archaic rules”. This statement suggests that the Company’s management
submitted a single proposal to shareholders aimed at eliminating super-majority voting and that
the proposal did not obtain the required vote. As discussed above, the Company submitted two
proposals to shareholders in 2011, relating to a total of eight super-majority voting requirements,
and shareholders approved one of the two proposals, resulting in elimination of seven of the
eight super-majority voting provisions. Therefore, the implication that the Company’s
management put forth a single proposal and that it “did not pass” is false and misleading,

“a 1%6-minority can frustrate the will of our 79%-shareholder majority”

The Proposal’s supporting statement asserts, in part, that “[clurrently a 1%-minority can
frustrate the will of our 79%-shareholder majority. Shares that do not vote should not be able to
continue to dictate how our company is managed.” This statement is false and misleading
because there is no action that the holders of one percent of the Company’s shares could take or
prevent a majority of shareholders from taking. Further, this statement would be misleading
even if the reference to “1%” were changed to “21%.” As discussed above, the circumstances in
which 21% of shareholders could prevent any action are extremely narrow, as the sole remaining
super-majority voting provision applies only in the unlikely case of a business combination with
a “substantial shareholder” that is not otherwise approved by two-thirds of disinterested directors
or compliant with specified “fair price” and other requirements. The suggestion that any
minority block of shareholders, particularly a 1% block, could “frustrate the will” of 79% of
shareholders is inherently misleading.

Both of the foregoing statements would serve to confuse the Company’s shareholders
into believing that they have not already acted favorably on the underlying objectives of the
Proposal.

CONCLUSION

For the reasons state above, it is my view that the Company may exclude the Proposal
from its 2014 proxy materials pursuant to Rules 14a-8(i)(10), 14a-8(i)(2), 14a-8(1)(6) and 14a-
8(1)(3). 1respectfully request the staff’s concurrence in this view or, alternatively, confirmation
that the staff will not recommend any enforcement action to the Commission if the Company so
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excludes the Proposal. To the extent that the reasons set forth in the discussion of 14a-8(i)(2)
and 14a-8(i)(6) herein are based on matters of Illinois state law, pursuant to Rule 14a-8(j)(2)(iii)
this letter also constitutes an opinion of counsel of the undersigned as an attorney licensed and
admitted to practice in the State of Illinois.

If you have any questions or need additional information, please feel free to contact me at
(847) 315-8204 or Alan Dye of Hogan Lovells at (202) 637-5737. When a written response to
this letter is available, I would appreciate your sending it to by e-mail to me at
joseph.greenberg@walgreens com and to Alan Dye at Alan Dye@hoganlovells.com and by fax
at (202) 637-5910.

Sincerely,

Joseph H. Greenberg
Divisional Vice President, Corporate, M&A and Securities Law

Enclosures

cc: Kenneth Steiner
John Chevedden
Lydia Mathas (Walgreen Co.)
Mark L. Dosier (Walgreen Co.)
Alan L. Dye (Hogan Lovells)
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EXHIBIT "A"
Kenneth Steiner

*** FISMA & OMB Memorandum M-07-16 ***

Mr. James A, Skinner
Chairman of the Board
Walgreen Co. (WAG)
108 Wilmot Rd
Deerfield IL 60015
PH: 847 914-2500

FX: 847-914-2804

Dear Mr. Skinner,

1 purchased stock in our company because I bolieved our company had greater potential. My
sttached Rule 14a-8 proposal is submitted in support of the long-term performance of our
company, My proposal is for the next annual shareholder meeting. I will meet Rule 14a-8
requirements including the continuous ownership of the required stock value until after the date
of the respective sharcholder meeting, My submitted format, with the shareholder-supplied
emphasis, is intended to be used for definitive proxy publication. This is my proxy for John
Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on
nty behalf regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming
shareholder meseting before, during and afier the forthcoming shareholder meeting. Please direct
all future communications regarding my rule 14a-§ proposal to John Chevedden

*** FISMA & OMB Memorandum M-07-16 *** al:
- 1o facilitate prompt and verifiable communications, Please identify this proposal as my proposal
exclusively.

This letter does not cover proposals that are not rule 148-8 proposals. This fetter does not grant
the power to vote, '

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of my proposal
P“Oml’ﬂy by email to FISMA & OMB Memorandum M-07-16 ***

Sincerely, 5 i £
Kenneth Steirfer ‘ QZ” /f” & © /:3

Rule 14a-8 Proponent since 1995

ce: Thomas J. Sabatino, Jr. <Thomas,Sabatino@walgreens.com>
Corporate Secretary
FX: 847-914-3652



[WAG: Rule 14a-8 Proposal, July 19, 2013]
Proposal 4* — Simple Majority Vote
‘Shareholders request amendment to the Walgreen Articles of Incorporation to eliminate certain
super-majority vote requirements. This includes as many of the provisions as possible in the
proposal on this same topic in the 2011 Walgreen annual meeting proxy. We gave 97% support
to the 2011 proposal — yet it did not pass due to our archaic rules.

Shareowners are willing to pay a premium for shares of corporations that have excellent
corporate governance. Supermajority voting requirements have been found to be one of six
entrenching mechanisms that are negatively related to company performance according to “What
Matters in Corporate Governance” by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the
Harvard Law School. Supermajority requirements are arguably most often used to block
initiatives supported by most shareowners but opposed by a status quo management.

Simple majority vote proposal won from 74% to 88% support at Weyerhacuser, Alcoa, Waste
Management, Goldman Sachs, FirstEnergy, McGraw-Hill and Macy’s. The proponents of these
proposals included Ray T. Chevedden and William Steiner. Currently a 1%-minority can
frustrate the will of our 79%-sharcholder majority that seeks to improve to our corporate
governance,

Please vote to protect sharcholder value:
Simple Majority Vote — Proposal 4*



Notes:
Kenneth Steiner, ** FISMA & OMB Memorandum M-07-16 *** sponsored this propogal,

Please note that the title of the proposal is part of the proposal.

If the company thinks that any part of the above proposal, other than the first line in brackets, can
be omitted from proxy publication based on its own discretion, please obtain a written agreement
from the proponent.

*Number to be assigned by the company.
Asterisk to be removed for pablication.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 2004
including (emphasis added):
Accordingly, going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a-8(1)(3) in the following circumstances:
» the company objects to factual assertions because they are not supported;
» the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;
» the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or ifs officers; and/or
+ the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such.
We believe that it is appropriate under rule 14a-8 for companies to address
these objections in their statements of opposition.

See also: Sun Microsystems, Inc, (July 21, 2005).
Stock will be held until after the annual meeting and the proposal will be presented at the annual
meeting. Please acknowledge this proposal promptly by email* FismA & OMB Memorandum M-07-16 **



108 Wilmot Road, MS# 1833

Whlgreens b
4 P 847-3156-3267 C 773-710-7092

lydia.mathas@walgreens.com
Lydia J. Mathas www.walgreens.com
Director Corporate Governarice,
Assistant Corporate Secretary July 30, 2013
Via Overnight Courier and

Ematk:risma & OMB Memorandum M-07-16 ***
Mr. Kenneth Steiner

*** FISMA & OMB Memorandum M-07-16 ***

Attn: Mr. John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***

Re:  Notice of Defects under Rule 14a-8
Shareholder Proposal for Walgree

Dear Mr, Steiner:

This letter acknowledges receipt on July 19, 2013 of your letter dated July 18, 2013,
which seeks to submit a shareholder proposal (the “Submission™) for the 2014 Annual Meeting
of Shareholders of Walgreen Co. (the “Annual Meeting™). The purpose of this letter is to inform
you that the Submission does not comply with the rules and regulations of the Securities and
Exchange Commission ("SEC") promulgated under the Securities and Exchange Act of 1934, as
amended (the "Exchange Act"). A copy of Rule 14a-8 is enclosed for your reference. This
letter is being delivered to Mr. Chevedden’s attention because you named him to act as your
proxy regarding the Submission, and requested that we direct all future correspondence to his
attention.

Based on our review of the information you provided, our records, and regulatory
materials, we have been unable to conclude that you meet the minimum ownership requirements
of Rule 14a-8 for inclusion of a proposal in Walgreens® proxy materials, and unless you (or Mr.
Chevedden on your behalf) can demonstrate that you meet the requirements within 14 days of
receiving this notice, we will be entitled to exclude the Submission from the company’s proxy
materials for the Annual Meeting. We anticipate that the Annual Meeting will be held on
January 8, 2014, and that we will mail our proxy materials on or about November 18, 2013.

To be eligible to have your sharcholder proposal included in the company’s proxy
statement, your proposal must comply with the requirements of Rule 14a-8 of Regulation 14A
under the Securities Exchange Act of 1934, including the requirement that you demonstrate that
you satisfy the stock ownership requirements of Rule 14a-8(b). Rule 14a-8(b) states that, in order
to be eligible to submit a proposal for the Annual Meeting, you must have continuously held at
least $2,000 in market value, or 1%, of Walgreen Co. common stock (the class of the company’s
securities entitled to be voted on the proposal at the meeting) for at least one year by the date you

EVERY DAY WE HELP PEOPLE GET, STAY AND LIVE WELL.
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submit the proposal. Rule 14a-8(b) also states that you must continue to hold those securities
through the date of the Annual Meeting and must so indicate to us.

The company’s transfer agent has reviewed the list of record owners of the company's
common stock, and you are not listed there as a registered owner of Walgreens common stock.
Please note that Rule 14a-8(b)(2)(i) provides that a shareholder who is not a registered owner of
company stock may establish compliance with the minimum ownership requirement by
submitting a written statement "from the 'record holder' of the securities (usually a broker or
bank),” verifying that, at the time the proposal was submitted, the shareholder held the required
amount of securities continuously for at least one year.

To help shareholders comply with the requirement to prove ownership by providing a
written statement from the "record” holder of the securities, the SEC Staff published Staff Legal
Bulletin No. 14F (October 18, 2011) ("SLB 14F") and Staff Legal Bulletin No. 14G (October 16,
2012) ("SLB 14G"). In SLB 14F, the SEC Staff stated that only brokers or banks that are DTC
participants, clarified in SLB 14G to include affiliates thereof, will be viewed as "record" holders
for purposes of Rule 14a-8. Thus, you (or Mr. Chevedden on your behalf) will need to obtain the
required written statement from the DTC participant through which your securities are held. If
you are not certain whether your broker or bank is a DTC participant, you (or Mr. Chevedden on
your behalf) may check the DTC's participant list, which is currently available on the Internet at
http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf. If the broker or bank
that holds your securities is not on DTC's participant list, you (or Mr. Chevedden on your behalf)
will need to obtain proof of ownership from the DTC participant through which your securities
are held. If the DTC participant knows the holdings of your broker or bank, but does not know
your holdings, you may satisfy the proof of ownership requirement by obtaining and submitting
two proof of ownership statements verifying that, at the time the Submission was submitted, the
required amount of securities were continuously held by you for at least one year preceding and
including July 18, 2013 - with one statement from your broker or bank confirming the required
ownership, and the other statement from the DTC participant confirming the broker or bank's
ownership. Please see the enclosed copies of SLB 14F and SLB 14G for further information.

Therefore, pursuant Rule 14a-8(f), in order to submit your proposal for possible inclusion
in the company’s proxy statement, you (or Mr. Chevedden on your behalf) must provide us with
confirmation in accordance with Rule 14a-8(b)(2) and SLB 14F and SLB 14G that you have
continuously held for at least one year by the date you submitted your proposal at least $2,000 in
market value of the company’s securities entitled to be voted on the proposal at the Annual
Meeting, and that you intend to continue to hold the requisite securities through the date of the
Annual Meeting.

The SEC's rules require that your response to this letter, including the requisite proof of
ownership, be postmarked or transmitted electronically no later than 14 calendar days from the
date you receive this letter. Please address any response to me at Walgreen Co., 108 Wilmot
Road, MS 1833, Deerfield, Illinois 60015. Alternatively, you may transmit any response by
facsimile to me at lydia.mathas@walgreens.com. If the deficiencies in the Submission are not
timely and satisfactorily resolved, we believe the Company will be entitled to omit the
Submission from its proxy statement in connection with the Annual Meeting.
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Please note that if you timely and satisfactorily address these defects, Walgreens reserves
the right to raise any substantive objections to your Submission at a later date. If we do so, we
will notify and inform you of our reasons in accordance with SEC rules and regulations.

Very truly you

Lyia J. Mathas

Director, Corporate Governance &
Assistant Corporate Secretary

Enclosures
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Rule 14a-8. Shareholder Proposals.

This section addresses when a company must include a shareholder's proposal in its proxy statement and
identify the proposal in its form of proxy when the company holds an annual or special meeting of
sharcholders. In summary, in order to have your shareholder proposal included on a company's proxy
card, and included along with any supporting statement in its proxy statement, you must be eligible and
follow certain procedures. Under a few specific circumstances, the company is permitted to exclude
your proposal, but only after submitting its reasons to the Commission. We structured this section in a
question-and-answer format so that it is easier to understand. The references to "you" are to a
shareholder seeking to submit the proposal.

(2) Question 1;: What is a proposal?

A shareholder proposal is your recommendation or requirement that the company and/or its board of
directors take action, which you intend to present at a meeting of the company's shareholders. Your
proposal should state as clearly as possible the course of action that you believe the company should
follow. If your proposal is placed on the company's proxy card, the company must also provide in the
form of proxy means for shareholders to specify by boxes a choice between approval or disapproval, or
abstention. Unless otherwise indicated, the word "proposal” as used in this section refers both to your

proposal, and to your corresponding statement in suppott of your proposal (if any).

(b) Question 2: Who is eligible to submit a proposal, and how do T demonstrate to the company
that I am eligible?

(1) In order to be eligible to submit a proposal, you must have continuously held at least $2,000 in
market value, or 1%, of the company's securities entitled to be voted on the proposal at the meeting
for at least one year by the date you submit the proposal. You must continue to hold those securities
through the date of the meeting,

(2) If you are the registered holder of your securities, which means that your name appears in the
company's records as a shareholder, the company can verify your eligibility on its own, although you
will still have to provide the company with a written statement that you intend to continue to hold
the securities through the date of the meeting of shareholders. However, if like many sharcholders
you are not a registered holder, the company likely does not know that you are a shareholder, or how
many shares you own. In this case, at the time you submit your proposal, you must prove your
eligibility to the company in one of two ways:

(i) The first way is to submit to the company a written statement from the "record” holder of
your securities (usually a broker or bank) verifying that, at the time you submitted your proposal,
you continuously held the securities for at least one year. You must also include your own written
statement that you intend to continue to hold the securities through the date of the meeting of
sharcholders; or

(ii) The second way to prove ownership applies only if you have filed a Schedule 13D, Schedule
13G, Form 3, Form 4 and/or Form 5, or amendments to those documents or updated forms,
veflecting your ownership of the shares as of or before the date on which the one-year eligibility
period begins. If you have filed one of these documents with the SEC, you may demonstrate your
eligibility by submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a

https://rbsource. wolterskluwerlb.com/rbsource/printData.action?osName=Windows&wkPi... 7/24/2013
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change in your ownership level;

(B) Your written statement that you continuously held the required number of shares for the
one-year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of the shares through the
date of the company’s annual or special meeting,

(c) Question 3: How many proposals may I submit?

Each shareholder may submit no more than one proposal to a company for a particular shareholders'
meeting.

(d) Question 4: How long can my proposal be?

The proposal, including any accompanying supporting statement, may not exceed 500 words.
(¢) Question 5: What is the deadline for submitting a proposal?

(1) If you are submitting your proposal for the company’s annual meeting, you can in most cases
find the deadline in last year's proxy statement. However, if the company did not hold an annual
meeting last year, or has changed the date of its meeting for this year more than 30 days from last
year's meeting, you can usually find the deadline in one of the company’s quarterly reports on Form
10-Q (§ 249.308a of this chapter), or in shareholder reports of investment companies under §
270.30d-1 of this chapter of the Investment Company Act of 1940. In order to avoid controversy,
shareholders should submit their proposals by means, including electronic means, that permit them
1o prove the date of delivery.

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive
offices not less than 120 calendar days before the date of the company’s proxy statement released to
shareholders in comection with the previous year's annual meeting. However, if the company did
not hold an annual meeting the previous year, or if the date of this year's annual meeting has been
changed by more than 30 days from the date of the previous year's meeting, then the deadline is a
reasonable time before the company begins to print and send its proxy materials.

(3) If you are submitting your proposal for a meeting of sharcholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and
send its proxy materials,

(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements explained
in answers to Questions 1 through 4 of this Rule 14a-8?

(1) The company may exclude your proposal, but only after it has notified you of the problem, and
you have failed adequately to correct it. Within 14 calendar days of receiving your proposal, the
company must notify you in writing of any procedural or eligibility deficiencies, as well as of the
time frame for your response. Your response must be postmarked, or transmitted electronically, no
later than 14 days from the date you received the company's notification. A company need not
provide you such notice of a deficiency if the deficiency cannot be remedied, such as if you fail to
submit a proposal by the company's properly determined deadline. 1f the company intends to exclude
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the proposal, it will later have to make a submission under Rule 14a-8 and provide you with a copy
under Question 10 below, Rule 14a-8().

(2) If you fail in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exchude all of your proposals from
its proxy materials for any meeting held in the following two calendar years.

(8) Question 7: Who has the burden of persuading the Commission or its staff that my proposal
can be excluded?

Except as otherwise noted, the burden is on the company to demonstrate that it is entitled to exclude a
proposal.

(h) Question 8: Must I appear personally at the sharcholders' meeting to present the proposal?

(1) Either you, or your representative who is qualified under state law to present the proposal on
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting
yourself or send a qualified representative to the meeting in your place, you should make sure that
you, or your representative, follow the proper state law procedures for attending the meeting and/or
presenting your proposal.

(2) If the company holds its shareholder meeting in whole or in part via electronic media, and the
company permits you or your representative to present your proposal via such media, then you may
appear through electronic media rather than traveling to the meeting to appear in person.

(3) If you or your qualified representative fail to appear and present the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materials for
any meetings held in the following two calendar years.

(i) Question 9: If I have complied with the procedural requirements, on what other bases may a
company rely to exclude my proposal?

(1) Improper Under State Law: If the proposal is not a proper subject for action by shareholders
under the laws of the jurisdiction of the company's organization;

Note to Paragraph (i)(1): Depending on the subject matter, some proposals are not
considered proper under state law if they would be binding on the company if approved
by shareholders. In our experience, most proposals that are cast as recommendations or
requests that the board of directors take specified action are proper under state law.
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion
is proper unless the company demonstrates otherwise.

(2) Violation of Law: 1f the proposal would, if implemented, cause the company to violate any
state, federal, or foreign law to which it is subject;

Note to Paragraph (i)(2): We will not apply this basis for exclusion to permit
exclusion of a proposal on grounds that it would violate foreign law if compliance with
the foreign law would result in a violation of any state or federal law.

(3) Violation of Proxy Rules: If the proposal or supporting statement is contrary to any of the
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Commission's proxy rules, including Rule 14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials;

(4) Personal Grievance; Special Interest: If the proposal relates to the redress of a personal claim
or grievance against the company or any other person, or if it is designed to result in a benefit to you,
or to further a personal interest, which is not shared by the other shareholders at large;

(5) Relevance: 1If the proposal relates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than § percent of its net
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to
the company's business;

(6) Absence of Power/Authority: If the company would lack the power or authority to implement
the proposal;

(7) Management Functions: If the proposal deals with a matter relating to the company's ordinary
business operations;

(8) Director Elections: If the proposal:
(i) Would disqualify a nominee who is standing for election;
(ii) Would remove a director from office before his or her term expired;

(iif) Questions the competence, business judgment, or character of one or more nominees or
directors;

(iv) Seeks to include a specific individual in the company's proxy materials for election to the
board of directors; or

(v) Otherwise could affect the outcome of the upcoming election of directors,

(9) Conflicts with Company's Proposal: If the proposal directly conflicts with one of the
company's own proposals to be submitted to sharcholders at the same meeting;

Note to Paragraph (i)(9): A company's submission to the Commission under this Rule
14a-8 should specify the points of conilict with the company's proposal.

(10) Substantially Implemented: If the company has already substantially implemented the
proposal;

¥

Note to Paragraph (i)(10): A company may exclude a shareholder proposal that would
provide an advisory vote or seek future advisory votes to approve the compensation of
executives as disclosed pursuant to Item 402 of Regulation S-K (§ 229.402 of this
chapter) or any successor to Item 402 (a “say-on-pay vote") or that relates to the
frequency of say-on-pay votes, provided that in the most recent shareholder vote
required by § 240.14a-21(b) of this chapter a single year (i.e., one, two, or three years)
received approval of a majority of votes cast on the matter and the company has adopted
a policy on the frequency of say-on-pay votes that is consistent with the choice of the
majority of votes cast in the most recent sharcholder vote required by § 240.14a-21(b)
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of this chapter.

(11) Duplication: 1f the proposal substantially duplicates another proposal previously submitted to
the company by another proponent that will be included in the company's proxy materials for the
same meeting;

(12) Resubmissions: 1f the proposal deals with substantially the same subject matter as another
proposal or proposals that has or have been previously included in the company's proxy materials
within the preceding 5 calendar years, a company may exclude it from its proxy materials for any
mecting held within 3 calendar years of the last time it was included if the proposal received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice previously
within the preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three times or
more previously within the preceding § calendar years; and

(13) Specific Amount of Dividends: If the proposal relates to specific amounts of cash or stock
dividends.

(i) Question 10: What procedures must the company follow if it intends to exclude my proposal?

(1) If the company intends to exclude a proposal from its proxy materials, it must file its reasons
with the Commission no later than 80 calendar days before it files its definitive proxy statement and
form of proxy with the Commission. The company must simultaneously provide you with a copy of
its submission. The Commission staff may permit the company to make its submission later than 80
days before the company files its definitive proxy statement and form of proxy, if the company
demonstrates good cause for missing the deadline.

(2) The company must file six paper copies of the following:

(i) The proposal;

(ii) An explanation of why the company believes that it may exclude the proposal, which
should, if possible, refer to the most recent applicable authority, such as prior Division letters
issued under the rule; and

(iii) A supporting opinion of counsel when such reasons are based on matters of stale or foreign
law.

(k) Question 11: May I submit my own statement to the Commission responding to the
company's arguments?

Yes, you may submit a response, but it is not required, You should try to submit any response to us,
with a copy to the company, as soon as possible after the company makes its submission, This way, the
Commission staff will have time to consider fully your submission before it issues its response. You
should submit six paper copies of your response.
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(1) Question 12: If the company includes my shareholder proposal in its proxy materials, what
information about me must it include along with the proposal itself?

(1) The company's proxy statement must include your name and address, as well as the number of
the company's voting securities that you hold. However, instead of providing that information, the
company may instead include a statement that it will provide the information to shareholders
promptly upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting statement.

(m) Question 13: What can I do if the company includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my propossl, and I disagree with some of fts
statements?

(1) The company may elect to include in its proxy statement reasons why it believes shareholders
should vote against your proposal. The company is allowed to make arguments reflecting its own
point of view, just as you may express your own point of view in your proposal's supporting
statement.

(2) However, if you believe that the company's opposition to your proposal contains materially
false or misleading statements that may violate our anti-fraud rule, Rule 14a-9, you should promptly
send to the Commission staff and the company a letter explaining the reasons for your view, along
with a copy of the company's statements opposing your proposal. To the extent possible, your letter
should include specific factual information demonstrating the inaccuracy of the company's claims.
Time permitting, you may wish to try to work out your differences with the company by yourself
before contacting the Commission staff.

(3) We require the company to send you a copy of its statements opposing your proposal before it
sends its proxy materials, so that you may bring to our attention any materially false or misleading
statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include it in its proxy materials, then the
company must provide you with a copy of its opposition statements no later than 5 calendar days
after the company receives a copy of your revised proposal; or

(ii) In all other cases, the company must provide you with a copy of its opposition statements no
later than 30 calendar days before it files definitive copies of its proxy statement and form of
proxy under Rule 14a-6,

Copyright ©2013 CCH Incorporated. All rights reserved.
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Division of Corporation Finance
Securitiss and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)
Action: Publication of CF Staff Legal Bulietin
Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
builetin is not a rule, regulation or statement of the Securities and
Exchange Commission (the "Commission”). Further, the Commission has
neither approved nor disapproved its content,

Contacts: For further information, please contact the Division's Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

» Brokers and banks that constitute *record” holders under Rule 14a-8
(b)(2)(1) for purposes of verifying whether a beneficlal owner Is
eligible to submit a proposal under Rule 14a-8;

o Common errors shareholders can avoid when submitting proof of
ownership to companies;

» The submission of revised proposals;

o Procedures for withdrawing no-action requests regarding proposals
submitted by muitiple proponents; and

o The Division’s new process for transmitting Rule 14a-8 no-action
responses by emall.

You can find additional guldance regarding Rule 14a-8 in the following
bulletins that are avatlable on the Commission’s website: SLB No, 14, SLB
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No, 144, SL8 No. 148, SLB No, 14C, SLB No, 14D and SL8 No, 14E

B. The types of brokers and banks that constitute “record” holders
under Rule 142a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be ellgible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company
with a written statement of intent to do so.%

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securitles.
There are two types of security holders In the U.S.: registered owners and
beneficial owners.2 Reglstered owners have a direct relationship with the
Issuer because thelr ownership of shares Is listed on the records maintalned
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder’s hoidings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors In shares issued by U.S. companies,
however, are beneficlal owners, which means that they hoid their securities
in book-entry form through a securities intermediary, such as s broker or a
bank. Beneficlal owners are sometimes referred to as “street name”
holders. Rule 14a-8(b)(2)(I} provides that a beneficlal owner can provide
proof of ownership to support his or her eligibllity to submit a proposai by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the sharehoider held the required amount of securities
continuously for at least one year.2

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposlit their customers’ securities with,
and hold those securlties through, the Depository Trust Company ("DTC"),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTC.2 The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC’s
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a "securities position listing” as of a specified date,
which identifies the DTC participants having a position in the company’s
secuglties and the number of securities held by each DTC participant on that
date,

3. Brokers and banks that constitute “record” holders under Riule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 142-8
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In The Hain Celestial Group, Inc, {Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of
Rule 14a-8{b)(2)(1). An introducing broker Is a broker that engages in sales
and other activities Invoiving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and securities.§ Instead, an Introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as Issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are not DTC particlpants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers In cases where, untike the
positions of registered owners and brokers and banks that are DTC
participants, the company Is unable to verify the positions against its own
or its transfer agent’s records or against DTC's securitles position listing,

In light of questions we have recelved following two recent court cases
relating to proof of ownership under Rule 14a-8Z and In light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(1). Because of the transparency of DTC participants’
positions in a company’s securities, we will take the view going forward
that, for Rule 14a-8(b){2)(l) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC, As a
result, we will no longer follow Hain Celestial,

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companles. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule, under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the "record” hoider of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(1). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing In this guidance should be
construed as changing that view.

How can a shareholder determine whether his or her broker or bank is a
DTC participant?

Sharehoiders and companies can confirm whether a particular broker or
bank !s a DTC participant by checking DTC's participant list, which is
currently available on the Internet at
http://www.dtce.com/downioads/membership/directories/dtc/alpha. pdf.
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What if a shareholder’s broker or bank Is not on DTC’s participant list?

The shareholder wliil need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder
shouid be able to find out who this DTC participant is by asking the
shareholder’s broker or bank.?

If the DTC participant knows the shareholder’s broker or bank’s
holdings, but does not know the shareholder’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(I) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year ~ ona from the shareholder’s broker or bank
confirming the shareholder's ownership, and the other from the DTC
participant confirming the broker or bank’s ownership.

How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder’s proof of ownership Is not from a8 DTC
participant?

The staff will grant no-action relief to a company on the basis that the
shareholder's proof of ownership is not from a DTC participant only if
the company’s notice of defect describes the required proof of
ownership in a manner that is consistent with the guldance contained in
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after recelving the
notice of defect,

C. Common errors shareholders can avold when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guldance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 in market vaiue, or
1%, of the company’s securities entitied to be voted on the proposal at the
meeting for at least one year by the date you submit the

proposal” (emphasis added).42 We note that many proof of ownership
letters do not satisfy this requirement because they do not verify the
sharehoider’'s beneficial ownership for the entire one-year perlod preceding
and Including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
is submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder's beneficial ownership over the required full
one-year period preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securitles.

This can occur when a broker or bank submits a letter that confirms the
shareholder’s beneficial ownership only as of a specified date but omits any
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reference to continuous ownership for a one-year period,

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) Is constrained by the terms of
the rule, we belleve that sharehoiders can avold the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:

"As of [date the proposal Is submitted], [name of shareholder]}
heid, and has heid continuously for at least one year, [number

of securities] shares of [company name] [class of securities]."dl

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder's
securities are held If the shareholder’s broker or bank is not a DTC
participant.

D. The submission of revised proposals

On occaslon, a shareholder will revise a proposal after submitting it to a
company. This section addrasses questions we have received regarding
revisions to a proposal or supporting statement.

1. A shareholder submits a timely proposal. The sharsholder then
submits a revised proposal before the company’s deadline for
recelving proposals. Must the company accept the revisions?

Yes. In this situation, we belleve the revised proposal serves as a
replacement of the initial proposal. By submitting a revised proposal, the
sharehoider has effectively withdrawn the Initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation In Rule 14a-8
(c).2R If the company Intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that In Question and Answer E.2 of SLB No. 14, we Indicated
that if a shareholder makes revisions to a proposal before the company
submits ks no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to ignore such revisions even if the revised
proposal Is submitted before the company’s deadline for receiving
shareholder proposais. We are revising our guidance on this issue to make
clear that a company may not ignore a revised proposal in this situation.12

2. A shareholder submits a timely proposal. After the deadiine for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revislons?

No. If a shareholder submits revisions to a proposal after the deadline for
recelving proposals under Rule 14a-8(e), the company Is not required to
accept the revisions. However, if the company does not accept the
revislons, it must treat the revised proposal as a second proposal and
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submit a notice stating its intention to exclude the revised proposal, as
required by Rule 143-8(}). The company's notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the Initial proposal.

3. If a shareholder submits a revised proposal, as of which date
must the sharahoider prova his or her share ownership?

A shareholder must prove ownership as of the date the original proposal Is
submitted. When the Commission has discussed revisions to proposals,As it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
Includes providing a written statement that the shareholder intends to
continue to hold the securitles through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that If the shareholder fails in [his or her]
promise to hoid the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude ali
of [the same shareholder's] proposats from its proxy materials for any
meeting held In the following two calendar years,” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits a revised proposal 42

E. Procedures for withdrawing no-action requests for proposals
submitted by muitiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos. 14 and 14C. 5LB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders Is withdrawn, SLB No.
14C states that, If each shareholder has designated a lead individual to act
on fts behalf and the company is able to demonstrate that the individual Is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead Individual indicating that the lead Indlividual
is withdrawing the proposal on behalf of all of the proponents.

Because there is no rellef granted by the staff in cases where a no-action
request Is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that Includes a
representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent identified In the company’s no-action request.dé

F. Use of emall to transmit our Rule 14a-8 no-action responses to
companles and proponents

To date, the Division has transmitted coples of our Rule 14a-8 no-action
responses, Including coples of the correspondence we have received in
connection with such requests, by U.S, mail to companies and proponents.
We also post our response and the related correspondence to the
Commisslon’s website shortly after issuance of our response,

In order to accelerate delivery of staff responses to companies and
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proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by emall to
companies and proponents. We therefore encourage both companies and
proponents to include email contact information In any correspondence to
each other and to us, We will use U.S. mall to transmit our no-action
response to any company or proponent for which we do not have emall
contact information.

Given the avallablilty of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Commission, we believe it is unnecessary to transmit
coples of the related correspondence along with our no-action response.
Therefore, we Intend to transmit only our staff response and not the
correspondence we receive from the parties. We will continue to post to the
Commission’s website coples of this correspondence at the same time that
we post our staff no-action response.

1 See Rule 14a-8(b).

Z For an explanation of the types of share ownership In the U,S,, see
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] (“Proxy Mechanics Concept Releasa™), at Section I1.A,
The term “beneficial owner” does not have a uniform meaning under the
federal securities laws. It has a different meaning in this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Ruie 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 ("The term ‘beneficial owner’ when used In the context of the proxy
rules, and in light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to the Willlams
Act.”).

2 1f a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may Instead prove ownership by submitting a copy of such
filings and providing the additional information that is described in Rule
14a-8(b)(2)(i).

4 DTC holds the deposited securities in “fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particuiar issuer held at
DTC. Correspondingly, each customer of a DTC participant - such as an
individual investor - owns a pro rata interest in the shares In which the DTC
participant has a pro rata Interest, See Proxy Mechanics Concept Release,
at Section 11.B.2.a.

i See Exchange Act Rule 17Ad-8.
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§ See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] ("Net Capital Rule Release”), at Section 11.C,

1 See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company'’s non-objecting beneficlal owners or on any DTC securities
position listing, nor was the intermediary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In addition, If the shareholder’s broker Is an introducing broker, the
shareholder’s account statements should include the clearing broker’s
identity and telephone number. See Net Capital Rule Release, at Section
IL.C.(H1). The clearing broker will generally be a DTC participant.

48 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.

41 This format Is acceptable for purposes of Rule 14a-8(b), but It is not
mandatory or exclusive.

42 As such, It is not appropriate for a company to send a notice of defect for
muitiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

43 This position will apply to all proposals submitted after an initial proposal
but before the company’s deadline for recelving proposals, regardless of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from Its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions recelved before a company’s deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation If such
proposal is submitted to a company after the company has either submitted
3 Rule 142-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notifled the proponent that the earlier proposal was
excludable under the rule,

1% see, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

43 Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does not adequately
prove ownership in connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

18 Nothing In this staff position has any effect on the status of any
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shareholder proposal that is not withdrawn by the proponent or its
authorized representative,

http://www,sec.gov/Interps/iegal/cfsibl4f.htm
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pDivision of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No, 146G {CF)
Actlon: Publication of CF Staff Legal Bulletin
Date: October 16, 2012

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
the views of the Dlvision of Corporation Finance (the "Division”), This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission {the “Commission”). Further, the Commission has
neither approved nor disapproved its content,

Contacts: For further information, please contact the Divislon’s Office of
Chief Counsel! by calling (202) 551-3500 or by submitting 2 web-based
request form at hitps://tts.sec.gov/egl-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin {s part of a continuing effort by the Division to provide
guldance on Important Issues arising under Exchange Act Rule 14a-8,
Specifically, this bulletin contains information regarding:

» the parties that can provide proof of ownership under Rule 14a-8(b)
{2){i) for purposes of verifying whether a beneficial owner is eligible
to submit a proposal under Rule 14a-8;

¢ the manner in which companies should notify proponents of a failure
to provide proof of ownership for the one-year perlod required under
Ruje 14a3-8(b)(1); and
+ the use of webslte references In proposals and supporting statements,
You can find additional guldance regarding Rule 14a-8 in the following

butletins that are available on the Commission’s website: SLB No. 14, SLB
No. 144, SLB No. 148, SLB No. 14C, SLB No. 14D, SLB No, 14E and SLB
No. 14F.

B. Parties that can provide proof of ownership under Rule 14a-8B(b)
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(2)(i) for purposes of verifying whather a beneficial owner is
eligible to submit a proposal under Rule 14a-8

1. Sufticliency of proof of ownership letters provided by
afflllates of DTC participants for purposes of Rule 14a-8(b)(2)

m

To be eligible to submit a proposal under Rule 14a-8, a shareholder must,
among other things, provide documentation evidencing that the
shareholder has continuously held at least $2,000 In market value, or 1%,
of the company’s securities entitled to be voted on the proposal at the
shareholder meeting for at least one year as of the date the sharehoider
submits the proposal. If the shareholder is a beneficlal owner of the
securities, which means that the securities are held in book-entry form
through a securities intermediary, Rule 14a-8(b)(2)(1) provides that this
documentation can be In the form of a “written statement from the ‘record’
holder of your securities {usually a broker or bank)....”

In SLB No. 14F, the Division described Its view that only securities
intermediaries that are participants in the Depository Trust Company
("DTC") should be viewed as “record” holders of securities that are
deposited at DTC for purposes of Rule 14a-8(b}(2){i). Therefore, a
beneficlal owner must obtain a proof of ownership letter from the DTC
participant through which its securities are held at DTC in order to satisfy
the proof of ownership requirements In Rule 14a-8.

During the most recent proxy season, some companies questioned the
sufficiency of proof of ownership letters from entities that were not
themselves DTC participants, but were affiliates of DTC participants.* By
virtue of the affiliate relationship, we belleve that a securities intermediary
holding shares through its affillated DTC participant should be In a position
to verify its customers’ ownership of securities. Accordingly, we are of the
view that, for purposes of Rule 14a-8(b)(2)(i), a proof of ownership ietter
from an affiliate of a DTC participant satisfies the requirement to provide a
proof of ownership letter from a DTC participant.

2. Adequacy of proof of ownership letters from securities
intermediaries that are not brokers or banks

We understand that there are circumstances In which securities
intermediaries that are not brokers or banks maintain securities accounts In
the ordinary course of their business. A shareholder who holds securitles
through a securities intermediary that is not a broker or bank can satisfy
Rule 14a-8's documentation requirement by submitting a proof of
ownership letter from that securities intermediary.2 If the securities
intermediary is not a DTC participant or an affiliate of a DTC participant,
then the shareholder will also need to obtain a proof of ownership letter
from the DTC particlpant or an affillate of a DTC participant that can verify
the holdings of the securities Intermediary.

C. Manner in which companies should notify proponents of a fallure
to provide proof of ownership for the one-year period required
under Rule 14a-8(b)(1)

As discussed in Section C of SLB No. 14F, a common error in proof of

http://www.sec.gov/interps/legal/cfsibl4g.htm 712412013



Shareholder Proposals Page 3 of §

ownership letters is that they do not verify a proponent’s beneficlal
ownership for the entire one-year period preceding and Including the date
the proposal was submitted, as required by Rule 14a-8(b)(1). In some
cases, the letter speaks as of a date before the data the proposal was
submitted, thereby leaving a gap between the date of verification and the
date the proposal was submitted. In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a period of only
one year, thus falling to verify the proponent's beneficlal ownership over
the required full one-year period preceding the date of the proposal's
submission.

Under Rule 14a-8(f), if a proponent falls to follow one of the eligibility or
procedural requirements of the rule, a company may exclude the proposal
only If it notifies the proponent of the defect and the proponent fails to
correct it. In SLB No. 14 and SLB No. 14B, we explained that companles
should provide adequate detall about what a proponent must do to remedy
all eliglbility or procedural defects.

We are concerned that companies’ notices of defect are not adequately
describing the defects or explaining what a proponent must do to remedy
defects in proof of ownership letters. For example, some companies’ notices
of defect make no mentlon of the gap in the period of ownership covered by
the proponent's proof of ownership letter or other specific deficiencles that
the company has identified. We do not believe that such notices of defect
serve the purpose of Rule 14a-8(f).

Accordingly, going forward, we will not concur in the exclusion of a proposal
under Rules 14a-8(b) and 14a-8(f) on the basis that a proponent’s proof of
ownership does not cover the one-year period preceding and including the
date the proposai Is submitted unless the company provides a notice of
defect that identifies the specific date on which the proposal was submitted
and explains that the proponent must obtain a new proof of ownership
letter verifylng continuous ownership of the requisite amount of securities
for the one-year period preceding and including such date to cure the
defect. We view the proposal's date of submission as the date the proposal
Is postmarked or transmitted electronically. Identifying in the notice of
defect the specific date on which the proposal was submitted will help a
proponent better understand how to remedy the defects described above
and will be particularly helpful in those instances In which it may be difficult
for a proponent to determine the date of submission, such as when the
proposal Is not postmarked on the same day it Is placed in the mall. In
addition, companles should include copies of the postmark or evidence of
electronic transmission with their no-action requests.

D. Usa of website addresses in proposals and supporting
statemants

Recantly, a number of proponents have included in their proposals or in
their supporting statements the addresses to websites that provide more
information about thelr proposals. In some cases, companies have sought
ta exclude either the website address or the entire proposal due to the
reference to the website address.

In SLB No. 14, we explained that a reference to a website address Ina
proposal does not raise the concerns addressed by the 500-word limitation
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in Ruie 14a-8(d). We continue to be of this view and, accordingly, we will
continue to count a website address as one word for purposes of Rule 14a-8
{d). To the extent that the company seeks the exclusion of a website
reference (n a proposal, but not the proposal itself, we will continue to
follow the guldance stated in SLB No. 14, which provides that references to
website addresses in proposals or supporting statements could be subject
to exclusion under Rule 14a-8(1)(3) If the information contained on the
website Is materially false or misleading, Irrelevant to the subject matter of
the pr%posal or otherwise In contravention of the proxy rules, including Rule
14a-9.

In light of the growing interest In Including references to website addresses
in proposals and supporting statements, we are providing additional
guidance on the appropriate use of website addresses in proposals and
supporting statements.2

1. Referances to website addresses In a proposal or
supporting statement and Rule 14a-8(i)(3)

References to websites in a proposal or supporting statement may raise
concerns under Rule 14a-8(i)(3). In SLB No. 14B, we stated that the
exclusion of a proposal under Rule 14a-8(i)(3) as vague and indefinite may
be appropriate If neither the shareholders voting on the proposal, nor the
company in implementing the proposal (If adopted), wouid be able to
determine with any reasonable certainty exactly what actions or measures
the proposal requires. In evaluating whether a proposal may be excluded
on this basls, we consider only the information contalned in the proposal
and supporting statement and determine whether, based on that
information, shareholders and the company can determine what actions the
proposal seeks.

If a proposal or supporting statement refers to a webslite that provides
information necessary for shareholders and the company to understand
with reasonable certainty exactly what actions or measures the proposal
requires, and such information Is not also contained in the proposal or In
the supporting statement, then we belleve the proposal would raise
concerns under Rule 14a-9 and would be subject to exclusion under Rule
14a-B(1)(3) as vague and indefinite. By contrast, if shareholders and the
company can understand with reasonable certainty exactly what actions or
measures the proposal requires without reviewing the information provided
on the webslite, then we belleve that the proposal would not be subject to
exclusion under Rule 14a-8(1)}(3) on the basis of the reference to the
website address. In this case, the information on the website only
supplements the information contained in the proposai and in the
supporting statement.

2. Providing the company with the materials that will be
published on the referenced website

We recognize that if a proposal references a website that Is not operational
at the time the proposal Is submitted, it will be iImpossible for a company or
the staff to evaluate whether the website reference may be excluded. In
our view, a reference to a non-operational website in a proposal or
supporting statement could be exciuded under Rule 14a-8(i)(3) as
irrelevant to the subject matter of a proposal. We understand, however,
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that a proponent may wish to Include a reference to a website containing
information related to the proposal but walt to activate the website untit it
becomes clear that the proposal will be included in the company’s proxy
materials, Therefore, we will not concur that a reference to a website may
be exciuded as irrelevant under Rule 14a-8(1)(3) on the basis that it Is not
yet operational If the proponent, at the time the proposal Is submitted,
provides the company with the materials that are Intended for publication
on the website and a representation that the website will become
operational at, or prior to, the time the company flles its definitive proxy
materials.

3. Potential Issuas that may arise Iif the contentof a
referanced website changes after the proposal is submitted

To the extent the information on a website changes after submission of a
proposal and the company belleves the revised information renders the
website reference axciudable under Rule 14a-8, a company seeking our
concurrence that the website reference may be excluded must submit a
letter presenting its reasons for doing so. While Rule 14a-8(]) requires a
company to submit its reasons for exclusion with the Commission no later
than 80 calendar days before it files its definitive proxy materials, we may
concur that the changes to the referenced website constitute “good cause”
for the company to file its reasons for excluding the website reference after
the 80-day deadiine and grant the company’s request that the 80-day
requirement be waived,

1 An enthty Is an “affillate” of a DTC participant If such entity directly, or
indirectly through one or more intermediaries, controls or is controlled by,
or is under common control with, the DTC participant.

& Rule 14a-8(b)(2)(i) itself acknowladges that the record hoider is “usuaily,”
but not always, a broker or bank.

4 Rule 14a-9 prohibits statements In proxy materials which, at the time and
in the light of the circumstances under which they are made, are false or
misleading with respect to any materlal fact, or which omit to state any
material fact necessary in order to make the statements not false or
misieading.

4 A webslte that provides more information about a shareholder proposal
may constitute a proxy solicitation under the proxy rules. Accordingly, we
remind shareholders who elect to include website addresses in their
proposals to comply with all applicable rules regarding proxy solicitations.
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From: *** FISMA & OMB Memorandum M-07-16 ***
Date: Thursday, August 1, 2013 9:41 PM
To: Lydia Mathas <lydia.mathas@walgreens.com>

Cc: Thomas Sabatino <thomas.sabatino@walgreens.com>
Subject: Rule 14a-8 Proposal (WAG) tdt

Dear Ms. Mathas,

Attached is the rule 14a-8 proposal stock ownership letter. Please acknowledge receipt.
Sincerely,

John Chevedden

cc: Kenneth Steiner
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Re; TD Amefitracde accoust dni@igi# OMB Memorandum M-07-16 ***
Doar Kenneth Steiner,
Thank you for allowing me to aesist you today. Pursuant to your request, this letter is to confirms thet

sinos March 1, 2011, you have continuoualy held no less than 700 sharss of Weigreen Co (WAG) nthe
above raferenced account.
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Exhibit B

Copy of the Prior No-Action Letter



EXHIBIT "B"

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C, 20549

October 4, 2012

Alan L. Dye
Hogan Lovells US LLP
alan.dye@hoganlovells.com

Re:  Walgreen Co.
Incoming letter dated August 30, 2012

Dear Mr. Dye:

This is in response to your letters dated August 30, 2012, September 13, 2012, and
September 20, 2012 concerning the shareholder proposal submitted to Walgreen by John
Chevedden. We also have received letters from the proponent dated August 31, 2012,
September 13, 2012, and September 23, 2012. Copies of all of the correspondence related to this

matter will be made available on our website at http://www. v/divisi fin/cf=
poaction/14a-8.shtml. For your reference, a brief discussion of the Division’s informal -
procedures regarding shareholder proposals is also available at the same website address.

Sincerely,

Ted Yu

Senior Special Counsel

cc: John Chevedden
» FISMA & OMB Memorandum M-07-16 ***



October 4, 2012

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Walgreen Co.
Incoming letter dated August 30, 2012

The proposal requests that the board take the steps necessary so that each shareholder
voting requirement in the charter and bylaws that calls for a greater than simple majority vote be
changed to require a majority of the votes cast for and against such proposals. If necessary, this
means the closest standard to a majority of the votes cast for and against such proposals
consistent with applicable laws.

There appears to be some basis for your view that Walgreen may exclude the proposal
under rule 14a-8(i)(10). Based on the information you have presented, it appears that
Walgreen’s policies, practices, and procedures compare favorably with the guidelines of the
proposal and that Walgreen has, therefore, substantially implemented the proposal. Accordingly,
we will not recommend enforcement action to the Commission if Walgreen omits the proposal
from its proxy materials in reliance on rule 14a-8(i)(10). In reaching this position, we have not
found it necessary to address the alternative basis for omission upon which Walgreen relies.

Sincerely,

Ted Yu
Senior Special Counsel



DIVISIO’N OF CORPORATION FI’NANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

' The Division of Corporation Finance believes that its responsibility with respect to

* . matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy

rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and'to determine, initially, whether or not it may be appropriate in a particular matter to_
recommend enforcement action to the Commission. In connection with a sharcholder proposal

" under Rule 14a-8, the Division’s.staff considers the information furnished to it by the Conipany
in support of its intention to exclude the proposals from the Company’s proxy. materials, as well
as any mfonnatxon furmshcd by the proponent or-the proponent’s rememanve :

Although Rule 14a-8(k) does not require any commumcauons from shareholders to the
Commzssmn s staff, the staff will always.consider information concerning alleged violations of
the statutes administered by the-Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or nile involved. The receipt by the staff
of such information, however, should not be construed as changmg the staff’s informal
procedures and proxy review into a formal or adversary procedure.

. It is important to note that the staff’s and Commission’s no-action responses to-

Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannat adjudicate the merits of a company’s position with mpect to the
proposal Only 4 court such as a U.S. District Court.can decide whether a company is obligated

. to include shareholder proposals in its proxy materials. Accordingly a discretionary

. determination not to recommend or take Commission enforcement action, does not precludc a
proponent, or any shareholder of a.company, from pursuing any rights he or she may have against
the company in court, shiould the managemcnt omit the proposal from the eompany s proxy
material. -



Hogan Lovells US LLP
Columbia Square

555 Thirteenth Street, NW
Washington, DC 20004

T +1 202 637 5600

F +1 202637 3910
www.hoganlovells.com

Rule 14a-8(i)(10)
Rule 142-8(i)(3)

August 30, 2012

BY ELECTRONIC MAIL

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

shareholderproposals@sec.gov

Re:  Walgreen Co. (Commission File No. 001-00604) - Shareholder Proposal
Submitted by John Chevedden

Ladies and Gentlemen:

On behalf of Walgreen Co. (the “Company”), we are submitting this letter pursuant to
Rule 14a-8(j) under the Securities Exchange Act of 1934 to notify the Securities and Exchange
Commission (the “Commission”) of the Company’s intention to exclude from its proxy materials
for its January 2013 annual meeting of shareholders (the “2013 proxy materials”) a sharcholder
proposal and statement in support thereof (the “Proposal™) received from John Chevedden (the
“Proponent™). We also request confirmation that the staff of the Division of Corporation Finance
will not recommend to the Commission that enforcement action be taken if the Company omits
the Proposal from its 2013 proxy materials for the reasons discussed below.

A copy of the Proposal and related correspondence with the Proponent is attached hereto
as Exhibit A.

In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB No. 14D"), this
letter and its exhibits are being delivered by e-mail to shareholderproposals@sec.gov. Pursuant
to Rule 14a-8(j), a copy of this letter and its exhibits also is being sent to the Proponent. Rule
14a-8(k) and SLB No. 14D provide that a sharcholder proponent is required to send to the
company a copy of any correspondence which the proponent elects to submit to the Commission
or the staff. Accordingly, we hereby inform the Proponent that if the Proponent elects to submit
additional correspondence to the Commission or the staff relating to the Proposal, the Proponent
should concurrently furnish a copy of that correspondence to the undersigned.

WDC - 00000000000 | - 3484222 v4



U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of the Chief Counsel

August 30, 2012

Page 2

The Company currently intends to file its 2013 proxy materials with the Commission on
or about November 19, 2012.

THE PROPOSAL
The Proposal requests that Walgreen shareholders approve the following:

“Shareholders request that our board take the steps necessary so that each shareholder voting
requirement in our charter and bylaws that calls for a greater than simple majority vote be
changed to require a majority of the votes cast for and against such proposals. If necessary this
means the closest standard to a majority of the votes cast for and against such proposals
consistent with applicable laws.”

BASES FOR EXCLUSION

We believe that the Proposal may be excluded from the Company’s 2013 proxy materials
under Rules 14a-8(i)(10) because the Company has substantially implemented the Proposal. In
addition, we believe that the Proposal may be excluded from the Company’s 2013 proxy
materials under Rule 14a-8(i)(3) because it contains false and misleading statements in violation
of Rule 14a-9.

Rule 143-8(i)(10) — The Company Has Substantially Implemented The Proposal

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal from its proxy
materials if the company has substantially implemented the proposal. The Commission stated in
1976, in discussing a predecessor to Rule 14a-8(i)(10), that the exclusion is "designed to avoid
the possibility of stockholders having to consider matters which already have been favorably
acted upon by the management." Exchange Act Release No. 12598 (Jul. 7, 1976). For a matter
presented by a proposal to have been acted upon favorably by management, it is not necessary
that the proposal have been implemented in full or precisely as presented. See Exchange Act
Release No. 20091 (Aug. 16, 1983).

Applying this standard, the staff has said that "a determination that the company has
substantially implemented the proposal depends upon whether [the company's] particular
policies, practices and procedures compare favorably with the guidelines of the proposal.”
Texaco, Inc. (Mar. 28, 1991). In other words, substantial implementation under Rule 14a-8(i}(10)
requires a company's actions to have satisfactorily addressed both the proposal's underlying
concerns and its essential objective. See, e.g, Exelon Corp. (Feb. 26, 2010); Anheuser-Busch
Cos., Inc. (Jan. 17, 2007); Condgra Foods, Inc. (Jul. 3, 2006); Johnson & Johnson (Feb. 17,
2006); Talbots Inc. (Apr. 5, 2002); Masco Corp. (Mar. 29, 1999).

The Proposal asks that the Company’s board take the steps necessary for each
shareholder voting requirement in the Company’s Amended and Restated Articles of

-2
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Incorporation (“Charter”) and By-laws that requires a super-majority vote to be amended to
require only a majority of votes cast for and against. As discussed below, the Company, which is
an Illinois corporation, has already acted to address the Proposal’s underlying concerns and
essential objectives by eliminating from its Charter and By-laws all super-majority vote
requirements with a single exception, which was proposed for elimination by the Company at the
January 12, 2011 annual meeting of shareholders (the “2011 annual meeting of shareholders™)
and, notwithstanding the board’s recommendation, not approved by the vote of shareholders
required under the Charter and the Illinois Business Corporation Act of 1983, as amended (the
“IBCA”). The Company replaced these super-majority voting provisions with majority voting
requirements. The Proposal requests that each shareholder vote require “a majority of the votes
cast for and against such proposals.” The Proposal also provides, however, that the majority vote
adopted may vary from that suggestion to be consistent with applicable law. The IBCA provides
that a majority vote of shareholders means “the affirmative vote of the majority of the votes of
the shares represented at the meeting and entitled to vote on a matter,” and therefore the
Company is unable to implement the Proponent’s preferred standard.

Background

The Proponent submitted to the Company a proposal substantially similar to the Proposal
for consideration by shareholders at the Company’s January 13, 2010 annual meeting of
shareholders.! That proposal was approved by the Company’s shareholders, and thereafter the
Company’s board of directors determined to take action to implement it. Accordingly, the
Company’s board approved, and the Company’s proxy materials for its 2011 annual meeting of
shareholders included, two Company-sponsored proposals that together sought to amend the
Charter to eliminate all super-majority voting requirements applicable to the Company. The
Company’s By-laws did not then, and do not now, contain any super-majority voting
requirements.

The first of the two proposals sought to lower certain default voting thresholds under the
ICBA and to lower the voting threshold for amending the Charter in any manner that would
materially alter the powers, preferences or special rights of the Company’s Series A Preferred

' The prior proposal requested the Company’s shareholders approve the following resolution:

“RESOLVED, Shareholders request that our board take the steps necessary so that each
shareholder voting requirement in our charter and bylaws, that calls for a greater than simple
majority vote, be changed to a majority of the votes cast for and against related proposals in
compliance with applicable laws. This includes each 67% and 80% shareholder voting provision
in our charter and/or bylaws.”
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Stock (together, the “IBCA Proposal”). There were then, and are now, no shares of Series A
Preferred Stock outstanding. Approval of the IBCA Proposal required the affirmative vote of at
least two-thirds of the outstanding shares of the Company’s stock entitled to vote.

The second proposal sought to eliminate a “fair price” provision contained in the Charter
that generally required a super-majority vote for approval or authorization of certain “business
combinations” with a “substantial shareholder” (the “Fair Price Proposal”). Approval of the Fair
Price Proposal required the affirmative vote of at least 80% of the outstanding shares of the
Company’s stock entitled to vote.

The Company’s board of directors unanimously recommended that sharcholders approve
both the IBCA Proposal and the Fair Price Proposal at the Company’s 2011 annual meeting of
shareholders. At the meeting, the Company’s sharcholders approved the IBCA Proposal (and the
related Charter amendment was promptly implemented), but did not approve the Fair Price
Proposal (which obtained the affirmative vote of holders of 79% of the outstanding shares
entitled to vote). The IBCA Proposal and Fair Price Proposal are described briefly below and are
described more fully in the Company’s proxy statement for the 2011 annual meeting of
shareholders.

A. The IBCA Proposal.

The IBCA Proposal was fully implemented upon the Company’s filing of an amendment
to the Charter following shareholder approval of the proposal. The Charter amendment
eliminated super-majority voting requirements that previously applied to any proposal to:

» amend the Charter in any way that is subject to a shareholder vote pursuant to Section
10.20 of the IBCA;

* to merge the Company into another company, to consolidate the Company with another
company, or to effect a share exchange under which the Company becomes a subsidiary
of another company and its stock is exchanged for the stock of that other company
(which would be the Company’s new parent), in a transaction that is subject to a
shareholder vote pursuant to Section 11.20(a) of the IBCA;

+ to sell, lease, exchange or otherwise dispose of all or substantially all of the Company’s
assets outside the ordinary course of business in a transaction that is subject to a
shareholder vote pursuant to Section 11.60 of the IBCA; or

* to voluntarily dissolve the Company in a transaction that is subject to a shareholder vote
pursuant to Section 12.15(c) of the IBCA;

* to engage in a “business combination” with an “interested shareholder” within three years
after the date the interested shareholder became an interested shareholder (unless certain
conditions are satisfied), as provided in Section 11.75(a)(3) of the IBCA; or

-4-

WOC - 0600000/00000) - 3484222 v4



U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of the Chief Counsel

August 30, 2012

Page 5

*» to engage in a business combination with an interested sharcholder that does not meet the
“fair price” requirements of Section 7.85 of the IBCA (generally, that the interested
shareholder pay the higher of the highest price paid in the past two years by the interested
shareholder for any of its shares or the market price of the shares on the first trading day
after announcement of its status as an interested shareholder), subject to certain
exceptions.

Each of the first four matters listed above now requires approval by a majority of all outstanding
shares entitled to vote on the matter, which is the closest standard permitted by the IBCA to the
majority standard sought by the Proposal. The fifth matter listed now requires approval by the
affirmative vote of a majority of the outstanding voting stock that is not owned by the interested
shareholder, and the final matter now requires approval by the affirmative vote of a majority of
the combined voting power of the then outstanding shares of all classes and series of the
Company entitled to vote generally in the election of directors, voting together as a single class,
and a majority of the voting shares held by the disinterested shareholders.

B. The Fair Price Proposal.

The Charter contains, and contained at the time of the 2011 annual meeting of
shareholders, a “fair price” provision in addition to the fair price provision in Section 7.85 of the
ICBA (discussed in the preceding section). Article R-V, Section 3 of the Charter generally
requires the vote of the holders of not less than 80% of the Company’s outstanding shares of
common stock for the approval or authorization of certain business combinations with a
substantial shareholder (generally defined as a person who, together with any affiliates or
associates, becomes the beneficial owner, directly or indirectly, of 10% or more of the
outstanding common shares) of the Company. This separate shareholder approval requirement is
not applicable if the business combination is approved by at least two-thirds of the directors who
are not associated with the substantial shareholder or if certain “fair price” requirements
(generally, that the substantial shareholder pay the highest price previously paid for any of its
shares) and other conditions are met. This provision may be repealed or amended only by a vote
of 80% of the Company’s outstanding common stock. The Fair Price Proposal would have
eliminated the entire “fair price” provision entirely rather than reduce the super-majority voting
requirement to a majority voting requirement. Despite the Company’s recommendation that its
shareholders approve the Fair Price Proposal, however, the proposal did not receive the requisite
level of shareholder support required for approval.

C. The Company’s Actions Have Substantially Implemented the Proposal.

The staff has previously permitted exclusion of a proposal seeking a simple majority
voting standard where the company had, at a previous meeting of shareholders, proposed
amendments to the company’s charter to eliminate super-majority voting requirements and had
obtained the required approval for all of the proposed amendments except one. In Allegheny
Energy, Inc. (Dec. 21, 2004), the company’s sharcholders approved charter amendments
eliminating “default” super-majority voting requirements applicable to certain business

-5-
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combinations but failed to approve a shareholder proposal seeking to eliminate cumulative
voting. Because the cumulative voting proposal failed to pass, the company remained subject to
a state law requirement that no director could be removed from office without cause if the
number of votes cast against removal would be sufficient to elect that director under cumulative
voting. The effect of sharcholders’ failure to approve the cumulative voting proposal was to
retain a requirement for a super-majority vote to remove a director without cause. Following the
shareholder vote, a shareholder submitted to the company a proposal requesting that the board
take the steps necessary to eliminate all super-majority voting requirements. The staff agreed
that the company’s prior action in submitting al// super-majority voting requirements to a vote
and succeeding in eliminating all but one of them constituted substantial implementation of the
proposal.

Similarly, the staff has allowed exclusion of a proposal similar to the Proposal where the
company planned to include in its proxy statement a management-sponsored proposal to
eliminate from the charter all super-majority voting provisions except for one. In Bristol-Myers
Squibb Co. (Dec. 28, 2004), the company proposed to eliminate super-majority voting provisions
relating to various matters but proposed to retain a requirement that holders of at least 75% of the
outstanding voting stock approve any amendment seeking to classify the board of directors.

As in Allegheny Energy, the Company has taken all actions within its power to eliminate
all super-majority voting requirements applicable under the Charter. The Company’s actions in
recommending that shareholders approve the IBCA Proposal and the Fair Price Proposal
constitute the sole steps necessary for the board to have taken to ensure that all super-majority
voting requirements be eliminated from the Charter.

In addition, as in Allegheny Energy, the Company succeeded in eliminating all super-
majority voting requirements other than one, with the single failure resulting from a vote of
shareholders. The Company’s board does not have the power to amend the Charter unilaterally,
and the board cannot ensure that sufficient sharecholder support will be received to pass proposals
that it recommends to sharcholders for approval. Accordingly, the Proposal has been
substantially implemented and therefore may be excluded pursuant to Rule 14a-8(i)(10).

Rule 142-8(i)(3) — The Proposal Materially False and Misleading in Violation of Rule 14a-9

Rule 14a-8(i)(3) permits exclusion of a shareholder proposal and supporting statement if
either is contrary to the Commission’s proxy rules. One of the Commission’s proxy rules, Rule
14a-9, prohibits the making of false or misleading statements in proxy materials. The staff has
indicated that a proposal is misleading, and therefore excludible under Rule 14a-8(1)(3), if “the
resolution contained in the proposal is so inherently vague or indefinite that neither the
stockholders voting on the proposal, nor the company in implementing the proposal (if adopted),
would be able to determine with any reasonable certainty exactly what actions or measures the
proposal requires.” See Staff Legal Bulletin No. 14B (Sep. 15, 2004) (“SLB No. 14B”).
Additionally, the staff has taken the position that a proposal is impermissibly vague and
indefinite, and therefore excludable under Rule 14a-8(i}(3), where it is open to multiple
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interpretations such that “any action ultimately taken by the [c]Jompany upon implementation
could be significantly different from the actions envisioned by shareholders voting on the
proposal.” See Fuqua Industries, Inc. (Mar. 12, 1991).

The Proposal Contains Materially False and Misleading Statements.

The staff has previously permitted the exclusion under Rule 14a-8(i)(3) of proposals or
supporting statements where the supporting statement contained false or misleading statements
in violation of Rule 14a-9. In Boise Cascade Corporation (Jan. 23, 2001), for example, the staff
permitted the company to exclude significant portions of a supporting statement relating to a
proposal to separate the positions of chair and CEO because they dealt with “irrelevant issues
and misleading allegations” that would incite shareholders rather than “educating them on the
advantages or disadvantages of a separate Chair and CEO.” See also Motorola, Inc. (Jan. 12,
2011) (permitting exclusion of a proposal where the supporting statement contained internal
inconsistencies regarding statements on equity retention); and Energy East Corporation (Feb. 12,
2007) (permitting exclusion of a proposal under Rule 14a-8(i)(3) where the focus of the proposal
was executive compensation while the supporting statement addressed issues including director
independence and plurality voting standards).

As discussed below, the Proposal’s supporting statement contains a number of false and
misleading statements.

“2011 management proposal for simple majority voting .. failed”

The Proposal’s supporting statement asserts that a “2011 management proposal for
simple majority voting won an outstanding 96% of the yes and no votes [but] failed to the
embarrassment of management.” The focus of the Proposal is on the elimination of super-
majority voting requirements in the Company’s organizational documents. In that context, this
statement suggests that the Company’s management submitted a single proposal to shareholders
in 2011 aimed at eliminating super-majority voting and that the proposal did not obtain the
required vote. As discussed above, the IBCA Proposal and the Fair Price Proposal each related
to the question of simple majority voting. Shareholders approved one of these proposals. As a
result, substantially all of the super-majority voting requirements applicable to the Company’s
shareholders were changed to majority voting requirements. Therefore, the implication that the
Company’s management put forth a single proposal, and that it “failed,” is false and misleading.

“a 1%-minority can frustrate the will of our 79%-shareholder majority”

The Proposal’s supporting statement asserts, in part, that “[c]urrently a 1%-minority can
frustrate the will of our 79%-shareholder majority. Shares that do not vote should not be able to
continue to dictate how our company is managed.” This statement is false and misleading
because there is no action that the holders of one percent of the Company’s shares could take or
prevent a majority of shareholders from taking. Further, this statement would be misleading even
if the reference to “1%” were changed to “21%.” As discussed above, the circumstances in

-7-
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which 21% of the shareholders could prevent any action are extremely narrow, as they only
apply in the unlikely case of a business combination with a “substantial shareholder” that is not
otherwise approved by two-thirds of disinterested directors or compliant with specified “fair
price” and other requirements. There is no affirmative action that the holders of 21% of shares
could take or prevent that would bind the Company in any way. The suggestion that any
minority block of shareholders, particularly a 1% block, could “frustrate the will” of 79% of
shareholders is inherently misleading. These statements represent an attempt by the Proponent to
confuse the Company’s shareholders into believing that they have not already acted favorably on
the underlying objectives of the Proposal.

CONCLUSION
For the reasons state above, it is our view that the Company may exclude the Proposal
from its 2013 proxy materials pursuant to Rules 14a-8(i)(10) and 14a-8(i)(3). We request the
staff’s concurrence in our view or, alternatively, confirmation that the staff will not recommend
any enforcement action to the Commission if the Company so excludes the Proposal.
If you have any questions or need additional information, please feel free to contact me at

(202) 637-5737. When a written response to this letter is available, I would appreciate your
sending it to me by e-mail at Alan.Dye@hoganlovells.com and by fax at (202) 637-5910.

Sincerely,

Alan L. Dye

Enclosures

cc: John Chevedden
Mark L. Dosier (Walgreen Co.)
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JOHBN CHEVEDDEN
* FISMA & OMB Memorandum M-07-16 =*

Mz, James A, Skinner
Chairman of the Board
Walgreen Co. (WAG)
200 Wilmot Rd
Deerficld IL 60015
PH: 847 914-2500
FX: 847-914-2804

Dear Mr. Skinner,

I purchased stock and hold stock in our company because I believed our company has unrealized
potential, I believe some of this unrealized potential can be unlocked by making our corporate
governance more competitive. And this will be virtuslly cost-free and not require Jay-offs.

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This proposal is submitted for the next annual shareholder meeting. Rule 14a-8

i will be met including the continuous ownership of the required stock value until
after the date of the respective shareholder meeting and presentation of the proposal at the annual
meeting. This submitted format, with the sharcholder-supplied emphasis, is intended to be used
for definitive proxy publication.

In the intetestqfoompanycpstaavingsmd improving the efficiency of the rulo 14a-8 process
please communicate via emait-faMA & OMB Memorandum M-07-16 ***

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of this proposal
promptly by emailiSMA & OMB Memorandum M-07-16 ***

Sincerely,

W—* ﬂ/ 7, 2o/
ohn Chevedden

*** FISMA & OMB Memorandum M-07-18 ***
cc: Thomas J. Sebatino, Jr. <Thomas,Sabatino@walgreens.com>

Corporate Secretary
FX: 847-914-3652
Joseph H. Greenberg <Joseph.Greenberg@walgreens.com>




[WAG Rule 142-8 Proposal, July 18,2012]
: 4* — Adopt Simple Mafority Vote
}/Sharaho!dmreqnmt!mtowboardmkeﬁwstepsmarysothaaeachshmholdervoung
- requirement in our charter and bylaws that calls for & greater than simple majority vote.be
changed to require a majority of the votes cast for and against such proposals. If necessary this
, memstheclommndaxdmamajomyofﬂmvows@astformdagmnstsxwhpmpoaals
eonmm\wlﬁmppliwhlehws.

AzollmmaganentProposal forsxmplemnjontyvotmgwonanou!stanmng%%oftheyessnd
no votes. However this management proposal failed to the embarrassment of management. This
overwhelming showing of support equaled 78% support when all the shares that did not vote -
wexefwtoredin.AnSO%votcwasreqmredforpassage.l'hesharesﬂmdonmevenvoteshould
notbcablcmdlmhowomcompanywmana@d. . , _

Shmownaxmwﬁhngtopayapremmforsbam ofcomorauonsthathave mmellcnt :
- corporats govemanse. Supermajority voting requirements have been found to be one of six
entrenching mechanisms that are not positively related to company performaice dccording to
“WhatManminComoratecovunam”byLthbcmkofmeHmudmmoL

'mmpowtopmmﬁumu%msa%mmazwmrm Alcoa, Waste Matiagement, . -

’ mcluded Ray T. Chevedden and James McRitchie.

Cumnﬂy a IWminonty caufrustratethewxll of our 79%-shareholda majority, Slmresthatdo
notvoeeshouldnotbeableto conﬁnueto diomelmwonrcompmyzsmnaged. E

‘Goldman Sachs, FirstEnergy, McGraw-Hill andMany s. The proponcnts ofthese proposals

Please encourage owboardwmspondposmve!ywthxspropo@al touﬁﬁatennprwed
governance and increass our competitiveness: A.dopt Simple Majodty Vote ~Pmponl 4.*

s o A Sy gy e,




Notes: : I '
John Chevedden, s FISMA & OMB Memorandum M-07-16 *  sponsored this

P;uscmtoﬁmtﬂxéﬁﬂebfthe proposal i part of the proposal,
* Number to be assigned by thie company.

This proposal is believed to conform with Staff Legal Bulietm No. 14B (CF), Sspmmba 15,
2004 including (emphasis added):
Accordingly, going forward, we belleve that it would not be appropriate for
_ 'companies fo exclude supporﬂng statement language and/or an entire proposai in
relianca on rule 14a-8(1)(3) in the following circumstances: -
« the company objects to factual assertions because they are not suppomd'
» the company objects to factual assertions that, while not materially false.or
misleading, may be disputed or countered; -

» the company objects to factual assertions because those assertions may be
interpreted by sherehoiders in a manner that is unfavombla to thie company. its
directors, or its officers; and/or - - '

“«the company objects to statements bacause they. rapreaent tha opinion of the

. shareholdorpmponmaareferenoed soume but the statements arenot
ideritified. specifically as such. ,
WO belleve that it Is appropriate under rule 1«-8 for companlos to addms ‘
these ob]wﬂons in thoir mtemmu of oppoxltion

See also; Sun Microsystems, Inc. (July 21, 2005). | .
Smckwﬂlbehddmhlaﬁermemmdmeedngmdthnpxoposdmﬂbeprewmedatt}\emnal '

meeting. Please wlmowledze this proposal promptly by“ﬁéMA & OMB Memorandum M-07-16 * -




- Whlgreens
There’s a way”

Thomas J. Sabatino, Jr.
Exacutive Vice President
General Counsel & Corporate Secretary

July 27, 2012

Via Federal Express Overnight Delivery and
Emgilia 8 OMB Memorandum M-07-16 ***

Mr. John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***

Re:  Notice of Defect

Dear Mr, Chevedden:

This letter acknowledges receipt imJuly. 20,2012 of your letter dated July 19, 2012, which secks
to submit a shareholder proposal for the 2013 annual meeting of sharcholders of Walgreen Co.
Based on our review of the information you provided, our records, and regulatory materials, we
hsve been unable to conclude that your proposal meets the minimum ownership requirements of
Rule 14a-8 for inclusion in Walgreens® proxy materials, and unless you can demonstrate that you
meet the requirements within 14 days of receiving this notice, we will be entitled to exclude your
proposal from the company’s proxy materials for the upcoming Walgreen Co. annual meeting.
We anticipate that the annual meeting will be held on January 9, 2013, and that we will mail our
proxy materials on or around November 19, 2012,

" To be eligible to have your shareholder proposal included in the company’s proxy statement,

" . your proposal must comply with the requircments of Rule 14a-8 of Regulation 14A under the
Securities Exchange Act of 1934, including the requirement that you demonstrate that you satisfy
the stock ownership requirements of Rule 14a-8(b). Rule 14a-8(b) states that, in order to be
eligible to submit a proposal for the upcoming Walgreens Annual Meeting, you must have
.continuously held at least $2,000 in market value, or 1%, of Walgreen Co, common stock (the
class of the company*s securities entitled to be voted on the proposal at the meeting) for at least
one year by the date you submit the proposal. Rule 14a-8(b) also states that you must continue to
hold those securities through the dats of the meeting and must so indicate to us.

The company’s transfer agent has reviewed the list of record owners of the company’s common
stock, and you are not listed as a registered owner of Walgreens common stock. Please note that
Rule 14a-8(b)(2)(i) provides that a shareholder who is not a registered owner of company stock
must provide proof of ownership by submitting 8 written statement "from the ‘record holder' of

Co. Carporate Offices - 108 Wiimot Road, MS 1858 - Deerfleid, Il 60015
B47-315-3004 - Fax B47-315-3652 - thomas.sabatino®walgresns.com
wwwwalgreens.com
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the securities (usually a broker or bank)," verifying that, at the time the proposal was submitted,
the sharebolder held the required amount of securities continuously for at least one year. On
October 18, 2011, the Division of Corporation Finance of the Securities and Exchange
Commission issued Staff Legal Bulletin No. 14F (SLB 14F), which provides that for Rule 14a-
8(bX2)1) purposes, only DTC participants should be viewed as record holders of securities.
Further, it states that if a shareholder’s broker or bank is not on DTC's participant list, then that
sharebolder must provide two proof of ownership statements verifying that, at the time the
proposal was submitted, the required amount of securities were continuously held for at least one
year - one from the shareholders’ broker or bank confirming the sharcholder's ownership, and the
other from the DTC participant confirming the broker or bank's ownership. .

Therefore, in order to submit your proposal for possible inclusion in the company’s proxy
stabsment, yout must provide us with confirmation in accordance with Rule 14a-8(b)(2) and SLB
14F that you have continuously held for at least one year by the date you submitted your
proposal at least $2,000 in market value of the company’s securities entitied to be voted on the
_ proposal at the meeting. Pursuant to Rule 14a-8(f), you must provide us with these confirmation
materials within 14 days after you receive this letter. If we do not receive the materials within
that time, we intend to exclude your proposal. Wo have attached to this notice copies of Rule
14a-8 and SLB 14F for your convenience.

Please note that if you provide timely and adequate proof of ownership, Walgreens reserves the
Tight to raise any substantive objections to your proposal at a later date. If we do so, we will
notify and inform you of our reasons in accordance with SEC rules and regulstions.

Very truly yours,

J. , JT.

Executive Vice President, General Counsel and
Corporate Secretary .

Enclosures
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security hoider's solicitation or communication and attesting that:

(\The security holder will not use the list information for any purpose other than to solicir$ecurit

olders with respsct to the same meeting or action by consent or authorization for which the registrant is
solicitiug or Intends to solicit or to communicate with security hokiers with respect fp'a solicitation
commenged by the registrant; and

{ii) The secuMty holder will not disclosa such nformation to any person ofhér than a beneficial owner for
whom the reg tmmmandmembyuummmem to effectuate the
mmm ohaoliciHs N

(d) The securlty holdeMshall not use the information fumishegAy the registrant pursuent to paragraph (a)
(2)(0) of this section for 8xy purpoee other than to solick seelirity holders with respect to tha same
meeting or action by consext or authorization for which {6 registrant ks soliciting or itenda to soliclt or
o communicate with security\jolders with respect to g/olicitation commenced by the registrant; or
discloss such information to an\perso than af employee, agent, or owner for whom 8
reguest was made to the extent ndgessary 1o effptuate the communication or solictation, The security
holder shall return the information phevided pysduant to paragraph (a)}(2){i) of this section and shall not
ﬁalnanywphsﬁemoforofnnyh Qats derived from such Information efter the termination of the
wm -

{e) The security hoider shall reimbue the redgonable expenses incurred by the registrant in performing
the acts requested pursuan to pgrigraph (a) of¥his section.

Note 1 to §240.14a—7. Reésonably prompt methdqs of distribution to security holders may be
used instead of mailing/if an alternative distributiofNpethod is chosen, the costs of that
method should be coriskiered where necessary rathelhan the costs of mailing.

Note 2 to §240 f4a~7 When providing the information required by §240,14a~7(a)(1)(#), if the
reglstrant hag/feceived affirmative written or implied consent delivery of a single copy of
proxy materals to a shared address in accordance with §240.148:-3(e)(1), it shall exclude
from the Mumber of record holders those to whom it does not have\Q deliver a separate proxy

57 FR 48292, Oct. 22, 1962, as amended at 59 FR 83684, Dec. 8, 1094; 61 FR 24657, May 15, 1906,

1
B5 FR 65750, Nov. 2, 2000; 72 FR 4167, Jan. 20, 2007; 72 FR 42238, Aug. 1, 2007]

§ 240.14a-8 Shareholder proposals.

1P

“This section addresses when a company must include a shareholder's proposal In its proxy statement
and identify the proposal in its form of proxy when the company hoids an annuat or special meeting of
sharsholders. in summary, In order to have your shareholder proposal included on 8 company's proxy
card, and Included along with any supporting statement in its proxy statement, you must be eligible and
foliow certain procedunes. Under a few specific circumstences, the company s permitted to exclude your
proposal, but only after submitting its reasons to the Commission. We structured this sectionin @
question-and-answer format so that it ls easier to understand, The references to "you® are to a

_shareholder seeking to submit the proposal. "

(a) Question 1: What is a proposal? A sharehoider proposal is your recommendation or requirement that
the compeny and/or #ts board of directors take action, which you intend to present at a meeting of the

. company’s shareholders. Your proposai should state as cloarly as possible the course of action that you
belisve the company should foliow. If your proposal Is placed on the company’s proxy card, the company
must also provide in the form of proxy means for shareholders to spscify by boxes a cholce betweern
approval or disapproval, or abstention, Unless otherwiss indjcated, the word “proposal* es used in this
section refers both to your propoaal, and to your corresponding statement in support of your proposal (i

any).

(b) Question 2: Who Is eligible to submit a proposal, and how do | demonstrate to the company that | am
eligibie? (1) In order to be efigible to submit a proposal, you must have continuously held at least $2,000
In mariet valus, or 1%, of the company's securities entitied to be voted on the proposs! at the meeting
for at least one year by the date you submit the proposal. You must continue to hoid those securities

http://ecfr.gpoaccess.gov/cgi/t/text/tcxt-idx?cmfr&rgn%vs&viewmct&nodF1‘7:3.0.1.... 6/29/2012
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through the dats of the meeting.

(2) it you are the registerad holder of your securities, which means that your name appears in the
company’s records as a sharehokder, the company can verify your eligibility on ks own, although you wil
sl have 1o provide the company with s written statement that you intend to continue to hold the
securities through the date of the meeting of sharehokiers, However, If Bke many shareholders you are
not & registersd holder, the company likely does not know that you are a sharsholder, or how many
shares you own. In this case, at the time you submit your proposel, you must prove your eligibliity to the
company in one of two ways:

{1) The first way is to submit to the company a written statement fom the “record” holder of your
securities (usually & broker or bank) verifying that, at the time you submitted your proposal, you
coninuously held the securities for at least one year. You must also inciude your own writien

thet you intend to continue to hold the securitiss through the date of the meeting of sharehokders; or

(ti) The second way % prove ownership applies only If you have filed a Schedule 13D (§240.13d-101),
Schedule 136 (§240.13d-102), Form 3 (§249.103 of this chapter), Form 4 {§240.104 of this chapter)
snd/or Form 5 (§249.105 of this chapten), or amendments to those documents or updeted forms,

reflecting your ownership of the shares as of or before the date on which tha ona-year efigibility period
begins, if you have fied one of these documents with the SEC, you may demonatrate your eligibility by

submitting to the company:
{A) A copy of the schedule and/or form, and any subsequent emendments reporting a change in your
ownership level;

(B) Your written statement that you continuously held the required number of shares for the one-year
period as of the date of the statement, and

{C) Your written atatement that you intend to continue ownership of the shares through the date of the
company's annual or specisl meeting.

{c) Question 3; How many proposals may | submit? Each sharehoider may submit no more than one
proposal to & company for 8 particudar sharehoiders' mesting.

(d) Question 4: How tong can my proposal ba? The proposal, including any accompanying supporting
statement, may not exceed 500 words.

{(e) Question 5: What is the deadline for submitting a propoeal? (1) If you are submitting your proposal
for the company’s annual meeting, you csn in most cases find the deadiine in last year's proxy
statement. However, i the company did not hold an annual mesting last year, or has changed the date
of lts meeting for this yaar more than 30 days from last year's meeting, you can usually find the deadiine
in one of the company's quartery reports on Form 10-Q (§249.308a of this chapter), or in shareholder
reports of Investment compeanies under §270.30d-1 of this of the Investment Company Act of

- 1840. In order to avold controversy, shansholders should submit thelr proposals by means, including
electronic means, that pemit them to prove the date of delivery.

(2) Tha deedline is calculated In the following mannar If the proposal is submitted for a regularly
mumnwmm.mpmdmmmmnﬁnmmwmmmgaom

not less than 120 calendar days before the date of the company’s proxy statement
shareholders moonnec!ionv%'m annual mesting. However, it the company did not

pravious
hold an annual meeting the previous year, or it the date of this year's annual meeting has been changad
by more than 30 deys the date of the previous ysaers meeting, then the deadiine Is a reasonable
- time befors the company begins to print and send its proxy materials.

(3) If you are submitting your proposal for & meeting of sharehoiders other than a reguiarly scheduled
m&uﬁﬂ gculno, the deadline ls a rsasonable time before the company begins to print and send its proxy
materiale.

{f) Quostion 6: What if | fail to follow one of the eligibliity or procedural requirements expleined in
answers to Quastions 1 through 4 of this section? (1) The company may sxciude your propossl, but only
after it has notifled you of the problem, and you havs falled adequatsly to comect it. Within 14 calendar
days of recoiving your proposal, the compeny rmust notify you in writing of any procedural or eligibliity
deficlencies, as well as of the ime frame for your response. Your reaponses must be , oF
transmitted electronically, no later than 14 days from the date you recelved the company's notification. A

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx2c=ecfr&rgn=div5S & view=text&node=17:3.0.1....

6/29/2012



Electronic Code of Federal Regulations: Page 219 of 660

company nead not provide you such notice of a daficiency if the deficiency cennot be remedied, such as
it you fail to submit a proposal by the company's properly determined deadiine, If the company intends to
my?uaom proposal,  will Ister have t make 8 submission under §240.14a-8 and provide you with 4
copy under Question 10 below, §240.14a-8().

(2) if you fall in your promise to hotd the required number of securities through the data of the meeting of
sharsholders, then the company will be permitted to exciude all of your proposals from its proxy
materials for any meeting hek in the following iwo calendar years.

(@) Question 7: Who has the burden of persuading the Commission or It staff that my proposat can ba
exciuded? Except as othorwiss notad, the burden Is on tha company to demonstrate thet it is entited to
emludoapropoul.

(h) Question 8: Must | appear personally at the shareholders' meeting to pressent the proposal? (1) Either
you, or your representative who is qualified under state law o present the propoeal on your behaif, must
attend mwmmmmwmmmwwmcqm
representative to the mesting in your place, you should make sure that you, or your representative,
follow the proper state law procedures for atiending the meeting and/or presenting your proposal.

(2) If the company holds its sharehoider meeting in whole or In part via electronic medis, and the
company psmits you OF your representative to present your proposal via such media, then you may
appear through elsctronic media rather than traveling to the meeting to appsar In person.

(3) If you or your qualified representative fall to appear and present the proposal, without good cause,
the company will be permitied to excluds all of your proposals from ite proxy matedals for any mestings
held in the foliowing two calandar years,

{0 Question 9: it | have complied with the procedursl requirements, on what other bases may a company
rely to exclude my proposail? (1) improper under state law: If the proposal is not a proper subject for
action by shareholders under the laws of the jurisdiction of the company’s organization;

Note to paragraph (I)}{1): Depending on the subject matter, some proposais are not
considered proper under siate law If they woulkd be binding on the company if approved by
shareholders. In our experience, most proposals that are cast as recommendations or
raquests that the board of direciors take specified action are proper under stets law.
Accordingly, we will assume thet a proposal drafted as a recommendation or suggestion is
proper unless the company demonstrates othenwise.

(2) Violation of Jaw: If the proposal would, if impiemented, cause the company to violate any state,
faderal, or foreign law to which It Is subject;

Note to paragraph ()(2): We will not apply this basis for exclusion to permit exclusion of a
proposal on grounds that it would violate forelgn lew If compliance with the forsign law would
result in a violation of any state or federel law. '

{3) Violation of proxy rules: if the proposat or suppoiting statement is contrary to any of the
Commission’s proxy rules, ncluding §240.14a-9, which prohibits materisily false or misieading
statements in proxy soliciting materials;

" (4) Personal grievance; specisl intarest: f the proposal relstes to the redress of a pereonal claim or
grievance against the company of any other person, or If it is designed o result in & benefit to you, or to
further a personal interest, which is not shared by the other sharsholders at large;

(5) Fislevance: If the proposal relates to operations which acoount for fess than 5 percent of the
‘company's tota! aseets at the end of iis most racent fiscal year, and for less than 5 percent of its net
,omruoan:gmubsbrbmostmntmyear,mdhnotomamisesionmwmynbbdwmo
company's ;

(8) Absence of pawer/suthorfy: If the company would lack the power or authority to implement the

{7) Managoment functions: If the proposal deals with a matter relating to the company’s ordinary

bitp://ecfr.gpoaccess.gov/cgiftitext/text-idx c=ecfr&rgn=divi&view=text&node=17:3.0.1....
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{)) The propossl;

(if) An explanation of why the company believes that it may exchude the proposal, which should, if
mgﬁwwmmmwmm&.mawmmwmqm
e,

(i) A supporting opinion of counse! when such regsons sre based onmatwaofstal'aormmlaw,

k) Question 11: May | submit my own statement to the Commission responding o the company's
arguments?

Yes, you may submit a response, but it Is not required. You should try to submit any response to us, with
a copy to the company, as soon a6 pogsible after the company makes its submission. This way, the
Commission staff will have tims to conesider fully your submission before it issues its response. You

should submit six paper coples of your responss.

) Question 12: It the company includes my shareholder proposal in its proxy materials, what information
about me must it include along with the proposal itseif?

(1) The company's proxy statement must include your name and address, as well as the number of the
- com, voting securities that you hoid, However, instead of providing that information, the company
may instead include a statement thet it will provide the information to shareholders promptly upon
recelving an oral or written request.

{2) The company Is not responsible for the contents of your proposal or supporting statement.
|

‘ (m) Question 13: What can | do if the compeny includes in lis proxy statement reasons why it believes
sharshoiders should not vote in favor of my propoesd, and | disagree with some of its statements?

(1) The company may alect to include in its proxy statement reasons why it belisves shareholders
-should vote against your proposal. The company is aliowed to make arguments refiacting its own point
of view, just a8 you may express your own point of view in your proposal's supporting statement.

(2) However, if you beliove that the company’s opposition to your proposal contains materially false or
misleading statements that may viclate our anti-fraud rule, §240.14a~8, you shouki promptly send to the
Commission staff and the company a letter explaining the reasons for your view, along with a copy of the
company's statements opposing your proposal. To the extent possible, your letter shouid include specific
factus! information demonstrating the inaccuracy of the company's claims. Time permitting, you may
mwwmmmmr&mmmwmmybyymnwmmwmltnCommission

(3) We require the company to send you a copy of s statements opposing your propoaal before it sends
fts proxy materials, so that you may bring bﬂa&bnﬂonany materially fales or misieading stetements,
under the following timeframes:

- {1) If our no-action response requires that you meke revisions to your proposal or supporting statement
as a condition to requiring the company to includs it in its proxy materials, then the company must
provide you with a copy of its opposition statements no fater than 5 calendar days after the company
receives a copy of your revised proposal; or

() In all other cases, the company must provide you with & copy of its opposition statements no later .
ma:)Mw'dmbmmmammwbsdmpmysmmmofproxyundar

{683 FR 20118, May 28, 1998; 63 FR 50822, 50823, Sept. 22, 1608, as emended at 72 FR 4168, Jan. 29,
gooz;;rz FR "7}]0466. Dec. 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 76 FR 68782,
apt. 18, 201 .

§ 240.143-9 Faise or misleading statements.

Bl
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' Division of Corporation Finance
Securitles and Exchange Commission

Shareholder Proposals

. Staff Legal Bulletin No. i4F (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary- This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of

' 1934

. Supplementary Information: The statements m this bulletin represent
the views of the Division of Corporation Finance (the “Division") This"

_ bulletin Is not a rule, regulation or statement of the Securities and

- Exchange Commission (the “"Commission”). Further, the Commlssron has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https ://tts. sec. gov/cg!-bm/corp__ﬁn mterpret:ve

A. The purpose of this bulletin

. This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

"« Brokersand banks that constitute “record” holders under Rule 14a-8
{b)(2)(1) for purposes of- verifying whether a beneficial owner is
eligible to submit & proposal under Rule 14a-8;

" o Common errors shareholders can avoid when submlttmg proof of .
ownership to companies;

: o The submission of revised proposals;

o Procedures for withdrawing no-action requests regarding proposals -
submitted by multiple proponents; and

« The Division's new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rufe 14a-8 in the following

http://www.sec.gov/interps/legal/cfslb14f.htm 7/27/2012
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~ bulletins that are available on the Commission’s website: SLB No. 14, S,LE
- No. 14A, SLB No. 14B, SLB No, 14C, M D and SLB No. 14E.

B. The types of brokers and banks that constitute “record” holders
: under Rule 14a-8(b)(2)(1) for purposes of verifying whether a
~ beneficlal owner Is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit a sharehoider proposal, a sharehoider must have
- continuously held at least $2,000 in market value, or 1%, of the company's
" securitles entitled to be voted on the proposal at the shareholder meeting
- for at least one year as of the date the shareholder submits the proposal.
. The shareholder must also continue to hold the required amount of
- securities through the date of the meeting and must provide the company
with a written statement of intent to do so.*

‘The steps that a shareholder must take to verify his or her eligibility to-

. submit a proposal depend on how the shareholder owns the securities.

. There are two types of security holders in the U.S.: registered owners and

_beneficial owners.2 Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records mairitained

- by the Issuer or its transfer agent. If a shareholder Is a registered owner,

. .- the company can independently confirm that the shareholder’s holdings

- .satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of Investors in shares issued by U.S. companies,
" however, are beneficial owners, which means that they hold their securities
- it book-entry form through a securities intermediary, such as a broker or a
bank. Beneficlal owners are sometimes referred to as “street name”
S holders. Rule 14a~8(b)(2)(!) provides that a beneficial owner can provlde
s ... proof of ownership to support his or her eligibility to submit a proposal by
© 0 ¢ . submitting a written statement “from the ‘record” holder of [the] securities
- (usually a broker or bank),” verifying that, at the time the proposal was
. submitted, the shareholder held the required amount of securities
. continuously for at least one year.2 '

‘2. The role of the Depository Trust Compahy

~Most large U.S. brokers and banks deposit their customers’ securities with,
and hold those securities through, the Depository Trust Company ("DTC"),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTC.42 The names of
. these DTC participants, however, do not appear as the registered owners of
- the securities deposited with DTC on the list of shareholders maintained by
. the company or, more typically, by its transfer agent. Rather, DTC's
.. nominee, Cede & Co., appears on the shareholder list as the sole registered
. owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants having a position-in the company’s
secunt:es and the number of securities held by each DTC participant on that

 date.

3. Brokers and banks that constitute “record” holders under Rule

http://www,séc.gov/interps/legal/cfslb14£ htm . IRIR012
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14a-8(b)(2)(1) for purposes of verifying whether a beneficial
owner is ellgible to submit a proposal under Rule 14a-8

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of
~Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages In sales
. and other activities involving customer contact, such as opening customer
~accounts and accepting customer orders, but is not permitted to maintain
 custody of customer funds and securities.® Instead, an Introducing broker
_ engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
" handle other functions such as issuing confirmations of customer trades
and customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
‘generally are not DTC participants, and therefore typlcally do not appear on
DTC’s securities position listing, Hain Celestial has required companies to
. accept proof of ownership letters from brokers in cases where, unlike the
. positions of registered owners and brokers and banks that are DTC
" participants, the company is unable to verify the positions against its own
-or its transfer agent’s records or against DTC’s securities position listing.

.,In light of questions we. have received following two recent court cases
relating to proof of ownership under Rule 14a-8Z and in light of the
. Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
. types of brokers and banks should be considered *record” holders under
Rule 14a-8(b)(2)(1). Because of the transparency of DTC participants’
" positions in a company’s securities, we will take the view going forward
.- that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
< ‘viewed as “record” holders of securities that are deposited at DTC. As a
result, we will ne longer follow Hain Celestlal

. We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
‘beneficial owners and companies. We also note that this approach Is -
. -consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
. . addressing that rule,® under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit

with DTC when mlculating the number of record hoiders for purposes of

- "Sections 12(g) and 15(d) of the Exchange Act.

»Cornpames have occasionally expressed the view that, because DTC’
_nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC
- “or Cede & Co. should be viewed as the “record” holder of the securities held
- on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
.interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothlng in this guidance should be
- construed as changing that view. ‘

. How can-a shareholider determine whether hls or her broker or bank isa
oTC partfc:pant?

http://www.sec.gov/interps/legal/cfsibl14f htm ’ CTR712012
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Shareholders and companies can confirm whether a particular broker or
‘bank is a DTC participant by checking DTC’s participant list, which is
currently available on the Internet at
http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf.

What if a shareholder’s broker or bank is not on DTC’s participant list?

| The shareholder will need to obtain proof of ownership from the DTC
- | participant through which the securities are held. The shareholder
should be able to find out who this DTC parﬁcnpant is by asking the
shareholder’s broker or bank 2

1f the DTC participant knows the shareholder’s broker or bank’'s
holdings, but does not know the shareholder’s holdings, a shareholder

_could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder’s broker or bank

] confirming the shareholder’s ownership, and the other from the DTC
_participant confirming the broker or bank’s ownershnp :

‘How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder’s proof of ownership is not from a DTC
participant?

The staff will grant no-action relief to a company on the basis that the

shareholder’s proof of ownership is not from a DTC participant only if

the company’s notice of defect describes the required proof of

ownership in a manner that is consistent with the guidance contained in

this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an

’ opportunity to obtain the requisite pmof of ownershtp after recelving the
“| notice of defect.

‘c. COmmon errors shareholders can avo:d when submittmg proof of
h ownership to companies

-In this section, we describe two common errors shareholders make when
~ submitting proof of ownership. for purposes of Rule 14a-8(b)(2), and we
“provlde guldance on how to av0|d these errors..

_ ‘First, Rule 14a-8({b) requires a shareholder to provide proof of ownership
- that he or she has “continuously held at least $2,000 in market value, or
.. 1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the
. proposal” (emphasis added). 10 we note that many proof of ownershlp
“letters do not satisfy. this requirement because they do not verify the
shareholder’s beneficial ownership for the entire one-year period preceding
- .and including the date the proposal Is submitted. In some cases, the letter -
. speaks as of a date before the date the proposal is submitted, thereby
' leaving a gap between the date of the verification and the date the proposal
" is submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
. failing to verify the shareholder’s beneficial ownership over the required full

hitp:/iwww.sec.gov/interps/legal/cfsibl4£ htm 712712012
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- pne-year period preceding the date of the proposal’s submission.

- Second, many letters fall to confirm continuous ownership of the securitles,
_This can occur when a broker or bank submits a letter that confirms the
shareholder’s beneficial ownership only as of a specified date but omits any
‘reference to continuous ownership for a2 one-year period.

- ~We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of

" the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to-have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the foliowing format

“As of [date the proposal Is submitted], [name of shareholder]
"held, and has held continuously. for at least one year, [number

of secutities] shares of [company name] [class of securities]. "}1

As discussed above, a shareholder may. also need to provide a separate
- written statement from the DTC participant through which the shareholder’s
‘securities are held if the shareholder’s broker or bank Isnota DTC
"partidpant

D. The submission of revised proposéls |

On occasion, a shareholder will revise a proposal after submitting it to a
‘company. This section addresses questions we have recelved regardlng
' revlslons toa proposa! or supporting statement.

1.A shareholder submsts a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
\ (ecetvlng proposals. Must the company accept the revisions?

‘Yes.. In this situation, we believe the revised proposal serves as a -
replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initlal proposal. Therefore, the
shareholder is not.in violation ‘of the one-pmposal limitation in Rule 14a-8
{©).32 If the company intends to submit a no«-action request, it must do so
with respect to the revised proposal.-

- .We recognize that in Question and Answer E.2 of SLB No. 14, we Indicated
that If a shareholder makes revisions to a proposal before the company
" submits its no-action request, the company can choose whether to accept
- “the revisions. Howeveér, this guidance has led some companies to believe
.- that, In cases where shareholders attempt to make changes to an initial
_proposal, the company is free to ignore such revisions even If the revised
proposal Is submitted before the company ‘s deadline for receiving
.- shareholder proposals. We are revising our guidance on this issue to make
o ciear that a company may ‘not ignore a revised proposal i this situation.}3

2. A sharehoider- submuts a timely proposal. After the deadllne for
receiving proposals, the shareholder submits a revised proposal.
~Must the company accept the revisions? .

hitp://swww.sec.gov/interps/legal/cfslb14£ htm - 2712012
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No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company Is not required to
accept the revisions. However, if the company does not accept the

. revislons, It must treat the revised proposal as a second proposal and

" submit a notice stating its intention to exclude the revised proposal, as

. - ‘required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as
. . the reason for excluding the revised proposal. If the company does not

accept the revisions and Intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initlal proposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is
" submitted. When the Commission has discussed revisions to proposals,it it
has not suggested that a revision triggers a requirement to provide proof of
- ownership a second time. As outlined in Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that if the shareholder “falls in [his or her]
promise to hold the required number of securities through the date of the
".meeting of shareholders, then the company will be permitted to exclude all
~_of [the same shareholder’s] proposals from its proxy materials for any
- meeting held in the following two calendar years.” With these provisions in
" ‘'mind, we do not interpret Rule 14a-8 as requiring additional proof of
ownershlp when a shareholder submits a revised p'roposa! As

" .E. Procedures for withdrawlng no-action requests for proposais
submitted by multiple proponents

' We have previously addressed the requirements for withdrawing a Rule
- “14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a
" company should Include with a withdrawal letter documentation
- demonstrating that-a shareholder has withdrawn the proposal. In cases
 where a proposal submitted by multiple shareholders is withdrawn, SLB No.
" '14C states that, if each shareholder has designated a lead individual to act
on its behalf and the company Is able to demonstrate that the individual is
.authorized to act on behalf of all of the proponents, the company need only
~provide a letter from that lead individual indicating that the fead individual
Is wlthdrawlng the proposal on behalf of all of the proponents.

Because there is no relief granted by the staff in cases where a no-action
. .request is withdrawn following the withdrawal of the related proposal, we
- recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request
If the company provides a letter from the lead filer that includes a
representation that the lead fller is authorized to withdraw the proposal on
" .behalf of each proponent identified in the company’s no-action request.1é

F. Use of email to transmit our Rule 14a-8 no-action responses to
‘ compamles and proponents

- To date, the Division has transmitted copies of our Rule 14a-8 no-action

 responses, Including copies of the correspondence we have received in
connection with such requests, by U,S. mall to companies and proponents.
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We also post our response and the related correspondence to the
Commission’s website shortly after issuance of our response.

In order to accelerate dellvery of staff responses to companles and
proponents, and to reduce our copying and postage costs, going forward,
- we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include email contact information in any correspondence to
. each other and to us. We will use U.S. mail to transmiit our no-action
- -+ response to any company or proponent for which we do not have email
" .. . —contact information. .

Given the availability of our responses and the related correspondence on
the Commission's website and the requirement under Rule 14a-8 for
.~ companies and proponents to copy each other on correspondence
- -submitted to the Commission, we believe it is unnecessary to transmit
-.copies of the related correspondence along with our no-action response.
- . Therefore, we intend to transmit only our staff response and not the
. correspondence we receive from the parties. We will continue to post to the
‘ Commission’s website copies of this correspondence at the same time that
-, we post our staff no-action response. ,

1 See Rule 142-8(b).

2 For an explanation of the types of share ownership in the U.S., see
. -Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
- 2010) [75 FR 42982] ("Proxy Mechanics Concept Release”), at Section ILA.
- The term “beneficial owner” does not have a uniform meaning under the
- federal securities laws. It has a different meaning In'this bulletin as
.- “compared to “beneficial owner” and “beneficial ownership” in Sections 13
. -and 16 of the Exchange Act. Qur use of the term in this bulletin Is not
* . Intended to suggest that registered owners are not beneficlal owners for
' . purposes of those Exchange Act provisions. See Proposed Amendments to
“Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
~by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
-at n.2 ("The term ‘beneficial owner’ when used in the context of the proxy
rules, and in light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purpose[s] under
- " the federal securities laws, such as reporting pursuant: to the Williams
Act.”). ‘

_ 3«If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
- or Form 5 reflecting ownership of the required amount of shares, the
shareholder may Instead prove ownership by submitting a copy of such
. filings and providing the additional informat!on that Is described in Rule
- 14a-8(b)(2)(il). . ' _

- 4.DTC holds the deposited securities in “fungible bulk,” meaning that there
. are no specifically identifiable shares directly owned by the DTC
' participants. Rather, each DTC participant holds a2 pro rata interest or
position in the aggregate number of shares of a particular issuer held at
- DTC, Correspondingly, each customer of a DTC participant - such as an
individual investor - owns a pro rata interest in the shares in which the DTC
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: .participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section 11.B.2.a.

_ 5 See Exchange Act Rule 17Ad-8.

- & See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] ("Net Capital Rule Release”), at Section II.C. ,

B L See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
. LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.

" 'Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010) In both cases, the court
concluded that a securities intermediary was not a record. holder for
-purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s non-objecting beneficlal owners or on any DTC securitles
position {isting, nor was the lntermednary a DTC participant.

8 Techne Corp. (Sept. 20 1988).

. -2 1n addition, if the shareholder’s broker is an introducing broker, the
- shareholder’s account statements should include the clearing broker’s
. identity and telephone number. Sée Net Capital Rule Release, at Section
~ILC.(H). The clearing broker will generally be a DTC participant.

- 42 For purposes of Rule 14a-8(b), the submission date of a proposal will
-generally precede the company’s receipt date of the proposal, abset the
use of efectronic or other means of same-day denver.y. .

11 This format is acceptable for purposes of Rule 14a-8(b), but it is not
’ mandatory or exclusive. ’

12 As-such, it is not appropriate for a company to send a notice of defect for
. multiple proposals under Rule 14a-8(c). upon receiving a revised proposal.

13 This position will-apply to all proposals submitted after an initial proposal
but before the company’s deadline for receiving proposals, regardless of
" whether they are explicitly labeled as “revisions” to an Initlal proposal,
~ - uniess the shareholder affirmatively Indicates an intent to submit a second,
- *_additional proposal for inclusion In the company’s proxy materials. In that .
. case, the company must send the shareholder a notiée of defect pursuant
" to Rule 14a-8(f)(1) if it intends to exclude elther proposal from its proxy
- ~materials.in reliance on Rule 14a-8(c). In light of this guidance, with
-respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow Layne Christensen Co, (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
. proposal would violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted
- & Rule 143-8 no-action request to exclude an earlier proposal submitted by
. the same proponent or notified the _proponent that the earuer proposal was
' exdudable under the rule,

s See, e.g., Adoption of Amendments Relating to Proposals by Security
‘Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].
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15 pecause the relevant date for proving ownership under Rule 14a-8(b) is
.. the date thie proposal is submitted, a proponent who does not adequately
prove: ownership in connection with a proposal is not permhitted to submlt
’ another proposal for the same meeting on a later date.

U Nothing in this staff position has any effect on the status of any
shareholder proposal that is not withdrawn by the proponent or: Its
authorized representative.

. http //www sec. gav/lnterps/legal/cfslbl4f htm
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Dosier= Mark

From: Greenberg, Joseph

Sent: Thursday, August 09, 2012 2:34 PM
To: Dosier, Mark

Subject: FW: Rule 142-8 Proposal (WAG) nfn
Attachments: CCEO000S. pdf

SHSRACRERCEREBEN S AN S SRR L RN AN N6 R

Joseph H. Greenberg
Director, Corporate and Acquisitions Law
Walgreen Co.
104 Wilmot Road MS#1425
Deetfield, Illinois 60015
Office: 847-315-8204
Cell: 224-723-0468
Fax: 847-315-4464

joseph.greenberg@walgreens com

.m%n Transsctiona! Law

This email massage, including attachments, may contaln information that is propristary, confidential, priviteged and/or exempt from disclosure,
Please hold it In confidence to protact privilege and confidentiality, if you are not the intended .

recipient,

then please notHy the sender and delete this message. Any viewing, copying, publishing, disciosure, distribution of this Information, or the takin

g of any action In rellance on the contents of this massage by unintended reciplents

is prohibited

and may constitute a violation of the Elactronic Communications Privacy Act. Unintended transmission does not-create sa attomey-

client reiationship or constitute a walver of any legal privilege.

From: olmsted-fmaitma & OMB Memorandum M-07-16 ***
Sent: Thursday, August 09, 2012 2:27 PM

To: Sabatino, Thomas

Cc: Greenberg, Joseph

Subject: Rule 14a-8 Proposal (WAG) nfn

Mr. Sabatino,

Attached is rule 14a-8 proposal stock ownership letter. Please let me know tomorrow whether there
is any question.

Sincerely,

John Chevedden
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Vie fepsimiletomB Memorandum M»O’MG s

- To Whom It May Concem:

.m,mi.mmmmm; Iohn&mzcvbdd&.;nmstmcfﬁdelw
Investments. .

Mwmmuwnﬁmaﬁmmam&ngwommmm Chcwddonhu
- continuousty owned 1o leas thisn 200 sheres of Oshkosh Corp/(CUSIP: 688239201,
. trading symbo); OSK) and 200 shares of the Walgreen Compsity (CUSIP; 931422109,

trading symbol: WAG) since July 1, 2011. 'l'heccchmamrdgmaedindwnmof
National Fmamial Scrvices, LLC,aDTCpm'ticlpm (D’l‘Cnumbu.O?.ZG)andPidelity

affiliate.
 Thope you find this fuformation helpful. Ifyouhavcmqum wslrdmsthhm

plm;feelﬁwiocmta&mbyuﬂhm%%Oé@DbetwmﬂnhmoﬂOﬂ&m

amd $:30 pm. Rastern Tims (Monday through Friday). Pross : whea asked £f this call iy
',mmwa)mwwphwa&m*zwmhmmdiwmmmmwsdmh :

Georgc Smsimptmlos ~
/ Climts:wim Specialist.

. Our I*‘ile. W954692-09AUGI2
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