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UNITED STATES NO A Recsived SEC
SECURITIES AND EXCHANGE COMMISSION )
X WASHINGTON, D.C. 20549 DEC 24 2013
copptimonOr Washington, DC 20549
December 24,2013
Elizabeth A. Ising gﬁl%w- |4 54
Gibson, Dunn & Crutcher LLP :
shareholderproposals@gibsondunn.com Rule: [ L{-—a B (OVD )
’ : Public
Re:  Johnson & Johnson Avai iablin*y' .1/34/ ?)
Dear Ms. Ising: |

This is in regard to your letter dated December 24, 2013 concerning the
shareholder proposal submitted by The Sustainability Group of Loring, Wolcott &
Coolidge for inclusion in Johnson & Johnson’s proxy materials for its upcoming annual
meeting of security holders. Your letter indicates that the proponent has withdrawn the
proposal and that Johnson & Johnson therefore withdraws its December 19, 2013 request
for a no-action letter from the Division. Because the matter is now moot, we will have no
further comment.

Copies of all of the correspondence related to this matter will be made available

on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For

your reference, a brief discussion of the Division’s informal procedures regarding
shareholder proposals is also available at the same website address.

Sincerely,
Matt S. McNair
Special Counsel

cc:  Larisa Ruoff
The Sustainability Group
Irvoff@lwcotrust.com
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Elizabeth A. Ising
Divect: +1 202955.4267
Fax: +1 202.530.9631

December 24, 2013 Esno@absondion.com

VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 F Street, NE

Washington, DC 20549

Re:  Johnson & Johnson
Shareholder Proposal of The Sustainability Group of Lormg, Wolcott & Coolidge
Securities Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

In a letter dated December 19, 2013, we requested that the staff of the Division of
Corporation Finance concur that our client, Johnson & Johnson (the “Company’), could
exclude from its proxy statement and form of proxy for its 2014 Annual Meeting of
Shareholders a shareholder proposal (the “Proposal™) and statements in support thereof
submitted by The Sustainability Group of Loring, Wolcott & Coolidge (the “Proponent™).

Enclosed as Exhibit A is a letter from the Proponent, dated December 24, 2013, withdrawing
the Proposal. In reliance on this letter, we hereby withdraw the December 19, 2013
no-action request relating to the Company’s ability to exclude the Proposal pursuant to

Rule 14a-8 under the Securities Exchange Act of 1934.

Please do not hesitate to call me at (202) 955-8287, or Douglas K. Chia, the Company’s
Assistant General Counsel and Corporate Secretary, at (732) 524-3292 with any questions
regarding this matter.

Sincerely,

A, e P,
A 4} 4.

Elizabeth A. Ising

Enclosure

cc:  Douglas K. Chia, Johnson & Johnson
Larisa Ruoff, The Sustainability Group

1016521772
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December 24, 2013
VIA EMAIL

Douglas K. Chia

Assistant General Counsel & Corporate Secretary
Johnson & Johnson

One Johnson & Johnson Plaza

New Brunswick, New Jersey 08933

Dear Mr. Chia,

The Sustainability Group is hereby withdrawing our proposed shareholder proposal regarding the
separation of the Chair of the Board and Chief Executive Officer.

Thank you for your attention to this matter.

Sincerely,

i R

Larisa Ruoff
SHAREHOLDER ADVOCACY & CORPORATE ENGAGEMENT
The Sustainability Group

+1 617 622 2213 | Iruoff@lwcotrust.com

230 Congress Street | Boston, MA 02110 LORING, WOLCOTT & COOLIDGE FIDUCIARYADVISORS, tie
t: 617 523 6531 | www.sustainabilitygroup.com LORING, WOLCOTT & COOLIDGE TRUST, 1.c
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1050 Connecticut Avenue, N.W.
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Elizabeth A. Ising

Direct +1 202.955.8287
Fax: +1 202.530.9631
Eking@gbsondunn.com

Cllent: 45016-01913

December 19, 2013

VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  Johnson & Johnson
Shareholder Proposal of The Sustainability Group of Loring, Wolcott &
Coolidge
Securities Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

This letter is to inform you that our client, Johnson & Johnson (the “Company™), intends to omit
from its proxy statement and form of proxy for its 2014 Annual Meeting of Shareholders
(collectively, the “2014 Proxy Materials™) a shareholder proposal (the “Proposal™) and
statements in support thereof received from The Sustainability Group of Loring, Wolcott &
Coolidge (the “Proponent” or the “Sustainability Group™). The Proposal asks for the Company
“to adopt a policy, and amend the bylaws as necessary, to require the Chair of the Board of
Directors to be an independent member of the Board.” See Exhibit A.

Pursuant to Rule 14a-8(j), we have:

o filed this letter with the Securities and Exchange Commission (the “Commission”) no
later than eighty (80) calendar days before the Company intends to file its definitive
2014 Proxy Materials with the Commission; and

e concurrently sent copies of this correspondence to the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that
shareholder proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance
(the “Staff”). Accordingly, we are taking this opportunity to inform the Proponent that if the

Beijing + Brussels * Century City * Dallas - Denver - Dubai - Hong Kong ¢ London + Los Angeles  Munich
New York » Orange County « Palo Alto « Paris » San Francisco - S3o Paulo « Singapore - Washington, D.C.
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Proponent elects to submit additional correspondence to the Commission or the Staff with
respect to this Proposal, a copy of that correspondence should be furnished concurrently to the
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.

BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal may be
excluded from the 2014 Proxy Materials pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1) because
the Proponent failed to provide the requisite proof of its continuous stock ownership in response
to the Company’s proper request for that information.

ANALYSIS

The Proposal May Be Excluded Under Rule 14a-8(b) And Rule 14a-8(f)(1) Because The
Proponent Failed To Establish The Requisite Eligibility To Submit The Proposal.

A Background

The Sustainability Group submitted the Proposal to the Company on November 12, 2013, and
the Company received the Proposal on November 13, 2013. See Exhibit A. On November 25,
2013, the Company received a letter dated November 21, 2013 from the Sustainability Group,
with a letter from U.S. Trust Bank of America Corporation attached (the “U.S. Trust Letter”).
See Exhibit B. The U.S. Trust Letter stated that “Loring, Wolcott & Coolidge Trust, LLC [(the
“Trust’)] is the beneficial owner of at least $2,000 in market value of Johnson & Johnson stock
and held this amount continuously for at least one year prior to and including November 12,
2013.” The U.S. Trust Letter did not purport to verify the Sustainability Group's ownership of
the requisite number of Company shares for at least one year as of the date the Proposal was
submitted. In addition, the Company reviewed its stock records, which did not indicate that the
Sustainability Group was the record owner of any Company shares.! Accordingly, in a letter
dated and sent on November 27, 2013, within 14 days of the date that the Company received the
Proposal, the Company notified the Sustainability Group of the Proposal’s procedural
deficiencies as required by Rule 14a-8(f) (the “Deficiency Notice™).

1 The Company also has confirmed that Loring, Wolcott & Coolidge Fiduciary Advisors, LLP
(which, as discussed below, is a “doing business as” name for the Sustainability Group) is
not a record owner of Company shares.
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In the Deficiency Notice, attached hereto as Exhibit C, the Company clearly informed the
Proponent of the requirements of Rule 14a-8 and how it could cure the procedural deficiencies.
Specifically, the Deficiency Notice stated:

¢ the ownership requirements of Rule 14a-8(b);

o that the U.S. Trust Letter did not establish the Sustainability Group’s ownership of
Company shares because it “states that [the Trust], not The Sustainability Group, is
the owner of the shares”;

e the type of statement or documentation necessary to demonstrate beneficial
ownership under Rule 14a-8(b), including “a written statement from the ‘record’
holder of the shares (usually a broker or bank) verifying that The Sustainability
Group continuously held the requisite number of Company shares for at least the one- i
year period preceding, and including, November 12, 2013, the date the Proposal was
submitted”; and ‘ :

o that the Proponent’s response had to be postmarked or transmitted electronically no
later than 14 calendar days from the date the Proponent received the Deficiency
Notice.

The Deficiency Notice also included a copy of Rule 14a-8 and SEC Staff Legal Bulletin No. 14F !
(Oct. 18, 2011) (“SLB 14F”). See Exhibit C. The Deficiency Notice was emailed to the !
Sustainability Group at 1:46 PM on November 27, 2013 and delivered via overnight mail to the i
Sustainability Group at 1:51 PM on December 2, 2013. See Exhibit C. i

On December 4, 2013, the Company received a response to the Deficiency Notice from the
Proponent dated December 3, 2013 (the “Response™). See Exhibit D. In the Response, the
Sustainability Group set out to “clarify [its] organizational structure and chain of custody,”
noting that the Sustainability Group “is a ‘Doing Business As’ name of Loring, Wolcott &
Coolidge Fiduciary Advisors [(the ‘Advisors)], an SEC Registered Investment Advisor, and the
shares of Johnson & Johnson are held by [the Trust] which is an affiliated qualified custodian.”
The Response also included other materials, including a 17-page brochure describing the
Advisors’ business and structure, an individual’s estate planning materials, and a Business ;
Certificate from the City of Boston stating that the Advisors are conducting business under the i
name “Sustainability Group.” The Company has received no further correspondence from the
Sustainability Group.



GIBSON DUNN

Office of Chief Counsel
Division of Corporation Finance
December 19, 2013

Page 4

B. Analysis

The Company may exclude the Proposal under Rule 14a-8(f)(1) because the Proponent failed to
substantiate its eligibility to submit the Proposal under Rule 14a-8(b). Rule 14a-8(b)(1)
provides, in part, that “[i]n order to be eligible to submit a proposal, [a shareholder] must have
continuously held at least $2,000 in market value, or 1%, of the company’s securities entitled to
be voted on the proposal at the meeting for at least one year by the date [the shareholder]
submitfs] the proposal.” Staff Legal Bulletin No. 14 (July 13, 2001) (“SLB 14”) specifies that
when the shareholder is not the registered holder, the shareholder “is responsible for proving his
or her eligibility to submit a proposal to the company,” which the shareholder may do by one of
the two ways provided in Rule 14a-8(b)(2). See Section C.1.c, SLB 14.

Rule 14a-8(f) provides that a company may exclude a shareholder proposal if the proponent fails
to provide evidence of eligibility under Rule 14a-8, including the ownership requirements of
Rule 14a-8(b), provided that the company timely notifies the proponent of the problem and the
proponent fails to correct the deficiency within the required time. See, e.g., Chiquita Brands
International, Inc. (avail. Jan. 9, 2013); Qwest Communications International Inc. (avail. Feb.
29, 2008); Exxon Mobil Corp. (avail. Jan. 29, 2008); General Motors Corp. (avail. Apr. 5, 2007);
Yahoo! Inc. (avail. Mar, 29, 2007); CSK Auto Corp. (avail. Jan. 29, 2007); Motorola, Inc. (avail.
Jan. 10, 2005), Johnson & Johnson (avail. Jan. 3, 2005); Intel Corp. (avail. Jan. 29, 2004) (in
each, the Staff concurred with the exclusion of a proposal because the proponent failed to supply,
in response to the company’s deficiency notice, sufficient proof that the proponent satisfied the
minimum ownership requirement as required by Rule 14a-8(b)). In addition, Staff Legal
Bulletin No. 14G (Oct. 16, 2012) (“SLB 14G”) expresses “concern[] that companies’ notices of
defect are not adequately describing the defects or explaining what a proponent must do to
remedy defects in proof of ownership letters.” It further states that “some companies’ notices of
defect make no mention of the . . . specific deficiencies that the company has identified. We do
not believe that such notices of defect serve the purpose of Rule 14a-8(f).” The Company
satisfied its obligation under Rule 14a-8 by transmitting to the Sustainability Group in a timely
manner the Deficiency Notice, which specifically set forth the information listed above and
attached a copy of both Rule 14a-8 and SLB 14F. See Exhibit C. However, as discussed below,
the Proponent did not provide in response to the Company’s timely Deficiency Notice the proof
of ownership that is required by Rule 14a-8(b)(2), as described in the Deficiency Notice. See
Exhibit D.

The Staff consistently has concurred with the exclusion of shareholder proposals on the grounds
that, despite the company’s timely and proper deficiency notice, the proponent provided a proof
of ownership letter verifying the ownership of someone having a different name from the
proponent. For example, in The Coca-Cola Co. (avail. Feb. 4, 2008), the company received a
shareholder proposal from The Great Neck Capital Appreciation LTD Partnership. However, the
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broker letter identified the “The Great Neck Cap App Invst Partshp., DJF Discount Broker” and
“The Great Neck Cap App Invst Partshp” as the beneficial owners of the company’s stock. The
company noted that “[t]he [p]roposal was received from The Great Neck Capital Appreciation
LTD Partnership and neither of the letters received from [the broker] identiffies] it as a beneficial
owner of the [clompany’s [cJommon [s]tock.” The Staff concurred in the exclusion of the
proposal under Rule 14a-8(b) and Rule 14a-8(f), noting that “the proponent appears to have
failed to supply . . . documentary support sufficiently evidencing that it satisfied the minimum
ownership requirement for the one-year period required by [R]ule 14a-8(b).” See also Great
Plains Energy Inc. (avail. Feb. 4, 2013); AT&T Inc. (avail. Jan. 17, 2008) (in each, the Staff
concurred with the exclusion of the proposal because the broker letter referred to someone other
than the proponent as the owner of the company’s stock).

A failure to establish that the proponent is the owner of the company’s stock is not cured for
purposes of Rule 14a-8(b) by establishing that the proponent is affiliated with another entity that
has beneficial ownership rights in the company’s stock. Rather, Staff precedent establishes that
the precise entity holding itself out as the proponent must satisfy the Rule 14a-8(b) ownership
requirements. For example, in Energen Corp. (avail. Feb. 22, 2011), the company received a
shareholder proposal submitted by Calvert Asset Management Company, Inc. (“Calvert”) on
behalf of the Calvert Social Index Fund and the Calvert Capital Accumulation Fund (the
“Funds™). In its cover letter, Calvert stated that “[i]t is Calvert’s intention that each Fund
continue to own shares in the [cJompany through the date of the 2011 annual meeting of
shareholders.” As investment advisor to the Funds, Calvert was authorized to vote proxies and
submit shareholder proposals on behalf of the Funds. Nevertheless, the Staff concurred in the
exclusion of the proposal under Rule 14a-8(b) and Rule 14a-8(f), concluding that Calvert and the
Funds were distinct entities. Specifically, the Staff stated:

It appears that the proponents failed to provide this statement [of intent to hold
company stock]. . . . In this regard, we note that although [Calvert] may have
been authorized to act and speak on behalf of [the Funds], it has provided a
statement of its own intentions and not of the [Funds’] intentions.

Similar to the proof of ownership letter in Coca-Cola, the U.S. Trust Letter is insufficient to
demonstrate the Sustainability Group’s ownership of the Company’s stock. In fact, it does not
even purport to verify the Sustainability Group’s ownership; rather, it only identifies the Trust,
and not the Sustainability Group, as the beneficial owner of the Company’s stock. Although the
Sustainability Group and the Trust may be affiliated entities, as described in Exhibit D, the
Trust’s beneficial ownership of Company stock does not satisfy the Rule 14a-8(b) ownership
requirements with respect to the Sustainability Group, as demonstrated by Energen.
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Furthermore, neither the Sustainability Group nor the Trust is eligible to be a shareholder
proponent because, as an investment advisor and custodian, respectively, neither entity is the
actual economic owner of the Company’s securities. In The Western Union Co. (avail.

Mar. 10, 2010, recon. denied Mar. 19, 2010), the proponent, an asset manager, submitted a
shareholder proposal, provided a proof of ownership letter stating that it held the company’s
securities “in its clients’ accounts,” and claimed to hold voting and investment power over its
clients’ shares. The company argued that the letter did not establish the proponent’s eligibility to
submit a shareholder proposal because Rule 14a-8 does not necessarily “import[]” the ownership
criteria of Exchange Act Rule 13d-3. The Staff concurred that the proposal could be excluded,
noting that “the proponent has no economic stake or investment in the company by virtue of the
shares held in its clients® accounts.” See also Chesapeake Energy Corp. (avail. Apr. 13, 2010)
(concurring that a co-proponent’s submission could be excluded where its proof of ownership
letter stated that it held company securities in “a number of client accounts™).

Similar to Western Union and Chesapeake Energy, neither the Sustainability Group nor the Trust
is the economic owner of Company shares. Rather, the cover letter accompanying the Proposal
states:

We hold these shares in several investment management and trust accounts for
our clients. On their Investment Counse] agreements, which serve as contracts
between our clients and the firm, the clients designate Loring, Wolcoit &
Coolidge as custodian of their accounts, with “all of the customary powers and
duties of a securities custodian.” In addition, each client is provided a Form ADV
Part I1I and Proxy Voting Policy, which clearly state that the firm has full voting
discretion.

The Deficiency Notice explicitly raised this eligibility deficiency,? yet the materials provided in
the Response to the Deficiency Notice only confirm the Sustainability Group’s status as an
investment advisor having voting and investment control over its clients’ accounts and the

2 The Deficiency Notice stated:

Your cover letter to the Proposal states that The Sustainability Group is a part of
[the Advisors]. However, the purported proof of ownership letter from U.S. Trust
Bank of America Corporation states that [the Trust], not The Sustainability
Group, is the owner of the shares. Furthermore, your cover letter states that the
shares are held “in several investment management and trust accounts for our

_clients.” The SEC’s position is that a proponent of a shareholder proposal under
the Rule must have an “economic stake” in the shares.
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Trust’s status as “the qualified custodian for most client non-retirement accounts.” See Exhibit
D at p.12-13 of the brochure provided therein. Thus, the Sustainability Group and the Trust only
serve as the investment advisor and qualified custodian, respectively, for client accounts that
hold shares in the Company. As in Western Union, the Sustainability Group and the Trust
themselves have no “economic stake or investment in the [Clompany,” and accordingly, neither
is eligible to be a shareholder proponent under Rule 14a-8(b).

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it will take
no action if the Company excludes the Proposal from its 2014 Proxy Materials.

We would be happy to provide you with any additional information and answer any questions
that you may have regarding this subject. Correspondence regarding this letter should be sent to
shareholderproposals@gibsondunn.com. If we can be of any further assistance in this matter,
please do not hesitate to call me at (202) 955-8287 or Douglas K. Chia, the Company’s Assistant
General Counsel and Corporate Secretary, at (732) 524-3292.

Sincerely,
Elizabeth A. Ising
Enclosures

cc:  Douglas K. Chia, Johnson & Johnson
Larisa Ruoff, The Sustainability Group

1016447924
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November 12, 2013
VIA OVERNIGHT MAIL

Mr. Douglas K. Chia

Assistant General Counsel & Corporate Secretary
Johnson & Johnson

One Johnson & Johnson Plaza

New Brunswick, New Jersey 08933

Dear Mr. Chia:

The Sustainability Group is a part of Loring, Wolcott & Coolidge Fiduciary Advisors, LLP and
is founded on the principle that investors can have a positive impact on people and the planet,
while also making a profit. The Sustainability Group is an investor in Johnson & Johnson (the
Company) and currently holds over 201,000 shares in the Company.

Pursuant to Rule 14a-8 of the General Rules and Regulations of the Securities Exchange Act of
1934, we are filing the enclosed shareholder resolution, for inclusion in Johnson &Johnson’s
Proxy Statement for the 2014 annual meeting of shareholders. The Sustainability Group of
Loring, Wolcott & Coolidge will act as the lead filer of this proposal.

As defined in Rule 13d-3 of the Securities Exchange Act of 1934, Loring, Wolcott & Coolidge
Trust, LLC is the beneficial owner of at least $2,000 worth of Johnson & Johnson stock. We have
held the requisite number of shares for over one year, and will continue to hold sufficient shares
in the Company through the date of the annual shareholders’ meeting.

We hold these shares in several investment management and trust accounts for our clients. On
their Investment Counsel agreements, which serve as contracts between our clients and the
firm, the clients designate Loring, Wolcott & Coolidge as custodian of their accounts, with “all
of the customary powers and duties of a securities custodian.” In addition, each client is
provided a Form ADV Part IIf and Proxy Voting Policy, which clearly state that the firm has full
voting discretion.

In accordance with Rule 14a-8 of the Securities Exchange Act of 1934, verification of ownership,
from a DTC participating financial institution, is forthcoming. A representative will attend the
stockholders’ meeting to move the resolution as required by SEC rules.

230 Congress Street | Boston, MA 02110 : LORING, WOLCOTT & COOLIDGE FIDUCIARY ADVISORS, 1us
t: 617 523 6531 | www.sustninabilitygroup.com Loring, WoLcoTT & COOLIDGE TRUST, uc
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It is our preference to resolve our concerns through dialogue rather than the formal resolution
process, and we look forward to continuing our discussions with the company on this
important issue. If we are able to come to common ground in this process, we would be happy
to remove the proposal from the Company’s proxy ballot. If you would like to discuss this
proposal, please feel free to contact me,

o L

Larisa Ruoff
SHAREHOLDER ADVOCACY & SRI RESEARCH
The Sustainability Group .

+1 617 622 2213 | Iruoff@lwcotrust.com

Enclosures

Shape you} world.
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RESOLVED: The shareholders of Johnson & Johnson (“JNJ") request the Board of
Directors to adopt a policy, and amend the bylaws as necessary, to require the Chair of
the Board of Directors to be an independent member of the Board. This independence
requirement shall apply prospectively so as not to violate any Company contractual
obligation at the time this resolution is adopted. The policy should provide that if the
Board determines that a Chair who was independent when selected is no longer
independent, then the Board shall select a new Chair who satisfies the requirements of
the policy within 60 days of such determination. Compliance with this policy is waived if
no independent director is available and willing to serve as Chair.

Supporting Statement:
We believe:

¢ The role of the CEO and management is to run the company.

« The role of the Board of Directors is to provide independent oversight of
management and the CEO. ‘

« There is a potential conflict of interest for a CEO to be their own overseer while
managing the business.

CEO Alex Gorsky also serves as Chair of the Board. We believe the combination of
these two roles in one person weakens a corporation's governance structure, which in
turn can harm shareholder value.

As Intel's former chair Andrew Grove stated, “The separation of the two jobs goes to the
heart of the conception of a corporation. Is a company a sandbox for the CEO, or is the
CEO an employee? If he's an employee, he needs a boss, and that boss is the Board.
The Chairman runs the Board. How can the CEO be his own boss?”

We believe shareholders are best served by an independent Chair who provides a
balance of power between the CEO and Board and supports strong Board leadership,
whereas a combined CEO/Chair can result in excessive management influence on the

Board and weaken oversight of management.

Numerous institutional investors recommend separation of these two roles. For
example, CalPERS' Principles & Guidelines encourage separation, even with a lead

director in place.

Chairing the Board is also a time intensive responsibility. A separate Chair enables the
CEO to focus exclusively on managing the company and building effective business
strategies.

Shape your world.



An independent Chair is the prevailing practice in the United Kingdom and many
interational markets and it is an increasing trend in the US. Globally in 2009 less than
12 percent of incoming CEOs were also the Chair, compared with 48 percent in 2002
according to a Booz & Co. 2010 study. (CEO Succession 2000-2009). ’

We believe that independent board leadership would be particularly constructive at JNJ.
In November 2013, JNJ agreed to pay $2.2 billion to settle charges that JNJ paid
kickbacks and marketed drugs for unapproved uses, one of the largest settlements of its
kind. We believe this is only the latest in a series of recalls, settlements and product
liability suits demonstrating the need for increased accountability and oversight.

Shape your world.
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November 21, 2013

Douglas K. Chia

Assistant General Counsel & Corporate Secretary
Johnson & Johnson

One Johnson & Johnson Plaza

New Brunswick, New Jersey 08933

Dear Mr. Chia:
In support of the shareholder proposal filed last week, attached please find a letter from our

custodian bank confirming our holdings in Johnson & Johnson. If you require any additional
information or have any questions, please let me know.

Sincerely,

Larisa Ruoff

SHAREHOLDER ADVOCACY & CORPORATE ENGAGEMENT
The Sustainability Group

+1 617 622 2213 | Iruoff@lwcotrust.com

Enclosures

230 Congress Street | Boston, MA 02110 LoriING, WOLCOTT & COoOLIDGE FIDUCIARY ADVISORS, ur
. 617 523 6531 | www.sustainabilitygroup.com LoriNG, WoLCOTT & COOLIDGE TRUST, uc
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U.S. TRUST =

Bank of America Corporation

November 18, 2013

Mr. Douglas K. Chia

Assistant General Counsel and Corporate Secretary
Johnson & Johnson

One Johnson & Johnson Plaza

New Brunswick, NJ 08933

Re: Loring, Wolcott & Coolidge Ownership of Johnson & Johnson (Cusip 47816010, Ticker JNJ)

Dear Mr. Chia:

Loring, Wolcott & Coolidge Trust, LLC is the beneficial owner of at least $2,000 in market value
of Johnson & Johnson stock and held this amount continuously for at ieast one year prior to and
including November 12, 2013. Loring continues to be the beneficial owner of at least $2,000 in
market value of Johnson & Johnson stock as of today’s date. This letter also serves to confirm
that U.S. Trust Bank of America Corporation is a participant in DTC.

If you need any other information, or have any questions, please feel free to call me directly at
617-434-7588.

Sincerely,

" By:
. Samanda Aguilar
Vice President
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From: Chia, Douglas [JICUS]

Sent: Wednesday, November 27, 2013 1:46 PM
To: lruoff@sustainabilitygroup.com'

Subject: Johnson & Johnson

Larisa:

See the attached letter regarding your shareholder proposal.

Enjoy the Thanksgiving holiday. Ilook forward to speaking with you on Monday.
Kind regards,

Doug

Douglas K. Chia
Assistant General Counse! & Corporate Secretary

Johnson & Johnson

One Johnson & Johnson Plaza
New Brunswick, NJ 08933 USA
T. +1 732 524 3292

F: +1732 524 2185
dchia@its.jnj.com

hittp:/ =
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DOUGLAS K. CHIA ONE JOHNSON & JOHNSON PLAZA
ASSISTANT GENERAL COUNSEL NEW BRUNSWICK, NJ 08933-0026

CORPORATE SECRETARY (732) 524-3292
FAX: (732) 524-2185

DCHIA@ITS.JNJ.COM

November 27, 2013

VIA FEDEX

Larisa Ruoff

Shareholder Advocacy & SRI Research
The Sustainability Group

230 Congress Street

Boston, MA 02110

VIA EMAIL
lruoff@ inabili

Dear Larisa:

This letter acknowledges receipt by Johnson & Johnson (the “Company”) on
November 13, 2013 of the shareholder proposal that you submitted on behalf of The
Sustainability Group, regarding independence of the Chair of the Board of Directors,
under Rule 14a-8 under the Securities Exchange Act of 1934, as amended (the
“Rule”), for consideration at the Company’s 2014 Annual Meeting of Shareholders
(the “Proposal”). Please be advised that you must comply with all aspects of the Rule
with respect to the Proposal. The Proposal contains certain procedural deficiencies,
which Securities and Exchange Commission (“SEC”) regulations require us to bring
to your attention.

Paragraph (b) of the Rule provides that shareholder proponents must submit
sufficient proof of their continuous ownership of at least $2,000 in market value, or
1%, of a company’s shares entitled to vote on the proposal for at least one year as of
the date the shareholder proposal was submitted. The Company’s stock records do
not indicate that The Sustainability Group is the record owner of Company shares,
and to date, we have not received sufficient proof that The Sustainability Group has
satisfied the Rule’s ownership requirements. The purported proof that you
submitted is insufficient because it does not provide proof that The Sustainability
Group is the owner of the Company shares and that The Sustainability Group has an
economic stake in those shares.

Your cover letter to the Proposal states that The Sustainability Group is a
part of Loring, Wolcott & Coolidge Fiduciary Advisors, LLP. However, the purported
proof of ownership letter from U.S. Trust Bank of America Corporation states that



Loring, Wolcott & Coolidge Trust, LLC, not The Sustainability Group, is the owner of
the shares. Furthermore, your cover letter states that the shares are held “in several
investment management and trust accounts for our clients.” The SEC's position is
that a proponent of a shareholder proposal under the Rule must have an “economic
stake” in the shares. Thus, although a securities intermediary or investment
fiduciary might technically be a “beneficial owner” of shares pursuant to SEC Rule
13d-3 by virtue of having voting or investment discretion, such discretion does not
make a securities intermediary or investment fiduciary eligible to submit a
shareholder proposal. Thus, The Sustainability Group has not provided sufficient
proof that it owns the Company shares and has an economic stake in those shares.
Alternatively, if a client of The Sustainability Group is the actual proponent of the
Proposal, additional information regarding that proponent must be provided as
described further below.

To remedy the defect in proof of ownership, please furnish to us, within 14
days of your receipt of this letter, a new proof of ownership letter verifying that The
Sustainability Group continuously held (ie, had an economic stake in) at least
$2,000 in market value, or 1%, of Johnson & Johnson securities entitled to be voted
on the Proposal at the 2014 Annual Meeting for at least the one-year period
preceding, and including, November 12, 2013, the date you submitted the Proposal,
as required by paragraph (b)(1) of the Rule. As explained in paragraph (b) of the
Rule and in SEC staff guidance, sufficient proof must be in the form of:

* a written statement from the “record” holder of the shares (usually a
broker or bank) verifying that The Sustainability Group continuously held
the requisite number of Company shares for at least the one-year period
preceding, and including, November 12, 2013, the date the Proposal was
submitted; or

e if The Sustainability Group has filed with the SEC a Schedule 13D,
Schedule 13G, Form 3, Form 4 or Form 5, or amendments to those
documents or updated forms, reflecting its ownership of the requisite
number of shares as of or before the date on which the one-year eligibility
period begins, a copy of the schedule and/or form, and any subsequent
amendments reporting a change in its ownership level and a written
statement that it continuously held the requisite number of Company
shares for at least the one-year period preceding and including
November 12, 2013, the date the Proposal was submitted.

If The Sustainability Group plans to use a written statement from the
“record” holder of its shares as its proof of ownership, please note that most large
U.S. brokers and banks deposit their customers’ securities with, and hold those
securities through, the Depository Trust Company (“DTC"), a registered clearing
agency that acts as a security depository. (DTC is also known through the account
name of Cede & Co.) Under SEC Staff Legal Bulletin No. 14F, only DTC participants
are viewed as “record” holders of securities that are deposited at DTC. You can
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confirm whether a particular broker or bank is a DTC participant by asking the
broker or bank or by checking DTC's participant list, which is currently available on
the Internet at:

Shareholders need to obtain proof of ownership from the DTC participant
through which their securities are held, as follows:

e If The Sustainability Group’s broker or bank is a DTC participant, then

" The Sustainability Group needs to submit a written statement from its
broker or bank verifying that it continuously held the requisite number of
Company shares for at least the one-year period preceding, and including,
November 12, 2013, the date the Proposal was submitted.

¢ If The Sustainability Group’s broker or bank is not on the DTC participant
list, it will need to obtain a written statement from the DTC participant
through which the shares are held verifying that it continuously held the
requisite number of Company shares for at least the one-year period
preceding, and including, November 12, 2013, the date the Proposal was
submitted. You should be able to find who this DTC participant is by
asking the broker or bank. If the broker is an introducing broker, you
may also be able to learn the identity and telephone number of the DTC
participant through The Sustainability Group’s account statements,
because the clearing broker identified on the account statements will
generally be a DTC participant. If the DTC participant knows the broker
or bank’s holdings, but does not know The Sustainability Group’s
holdings, The Sustainability Group can satisfy the proof of ownership
requirement by obtaining and submitting two proof of ownership
statements verifying that, for at least the one-year period preceding, and
including, November 12, 2013, the required amount of securities was
continuously held - one from the broker or bank confirming The
Sustainability Group’s ownership, and the other from the DTC participant
confirming the broker or bank’s ownership.

If the proponent of the Proposal is actually a client for which The
Sustainability Group serves as an investment fiduciary, then (1) the client must be
identified; (2) The Sustainability Group must provide evidence that it was
authorized to submit the Proposal on the client’s behalf as of the date the Proposal
was submitted, November 12, 2013; and (3) the client must provide proof of its
ownership of Company shares for the one-year period preceding and including the
date the Proposal was submitted, November 12, 2013, in the manner described
above. In addition, under paragraph (b)(2) of the Rule, a shareholder must provide
the Company with a written statement that it intends to continue to hold the
requisite number of shares through the date of the shareholders’ meeting at which
the proposal will be voted on by the shareholders. Thus, if the proponent of the
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Proposal is a client for which The Sustainability Group serves as investment
fiduciary, the client must submit a written statement that it intends to continue
holding the requisite number of Company shares through the date of the Company’s
2014 Annual Meeting.

The SEC's rules require that any response to this letter be postmarked or
transmitted electronically no later than 14 calendar days from the date you receive
this letter. Please address any response to me at Johnson & Johnson, One Johnson &
Johnson Plaza, New Brunswick, NJ 08933, Attention: Corporate Secretary. For your
convenience, copies of the Rule and SEC Staff Legal Bulletin No. 14F are attached.

In the interim, you should feel free to contact either my colleague, jean
Martinez, at (732) 524-5749 or me at (732) 524-3292 if you wish to discuss the
Proposal or have any questions or concerns that we can help to address.

Kind regards,

.

Douglas K. Chia

cc:  Jean Martinez, Esq.

Attachments



CODE OF FEDERAL REGULATIONS
Title 17: Commodity and Securities Exchanges
PART 240—GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE ACT OF 1934

Subpart A—Rules and Regulations Under the Securities Exchange Act of 1934

REGULATION 14A: SOLICITATION OF PROXIES

§240.14a-8 Shareholder proposals.

This section addresses when a company must include a shareholder’s proposal in its proxy
statement and identify the proposal In its form of proxy when the company holds an annual or special
meeting of shareholders. In summary, in order to have your shareholder proposal included on a
company’s proxy card, and included along with any supporting statement in its proxy statement, you must
be eligible and follow certain procedures. Under a few specific circumstances, the company is permitted
to exclude your proposal, but only after submitting its reasons to the Commission. We structured this
section in a question-and-answer format so that it is easier to understand. The references to “you" are to
a shareholder seeking to submit the proposal.

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or requirement
that the company and/or its board of directors take action, which you intend to present at a meeting of the
company’s shareholders. Your proposal should state as clearly as possible the course of action that you
believe the company should follow. If your proposal is placed on the company’s proxy card, the company
must also provide in the form of proxy means for shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless otherwise indicated, the word “proposal” as used in this
section refers both to your proposal, and to your corresponding statement in support of your proposal (if

any).

(b) Question 2: Who is eligible to submit a proposal, and how do | demonstrate to the company that |
am eligible? (1) In order to be eligible to submit a proposal, you must have continuously held at least
$2,000 in market value, or 1%, of the company's securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the proposal. You must continue to hold those
securities through the date of the meeting.

(2) If you are the registered holder of your securities, which means that your name appears in the
company's records as a shareholder, the company can verify your eligibility on its own, aithough you will
still have to provide the company with a written statement that you intend to continue to hold the
securities through the date of the meeting of shareholders. However, if like many shareholders you are
not a registered holder, the company likely does not know that you are a shareholder, or how many
shares you own. In this case, at the time you submit your proposal, you must prove your eligibility to the
company in one of two ways:

(i) The first way is to submit to the company a written statement from the “record” holder of your
securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held the securities for at least one year. You must also include your own written statement
that you intend to continue to hold the securities through the date of the meeting of shareholders; or

(i) The second way to prove ownership applies only if you have filed a Schedule 13D (§240.13d-
101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), Form 4 (§249.104 of this
chapter) and/or Form 5 (§249.105 of this chapter), or amendments to those documents or updated forms,
reflecting your ownership of the shares as of or before the date on which the one-year eligibility period



begins. If you have filed one of these documents with the SEC, you may demonstrate your eligibility by
submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a change in
your ownership level;

(B) Your written statement that you continuously held the required number of shares for the one-
year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of the shares through the date of
the company’s annual or special meeting.

(c) Question 3: How many proposals may | submit? Each shareholder may submit no more than one
proposal to a company for a particular shareholders' meeting.

(d) Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.

(e) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting your
proposal for the company's annual meeting, you can in most cases find the deadline in last year's proxy
statement. However, if the company did not hold an annual meeting last year, or has changed the date of
its meeting for this year more than 30 days from last year's meeting, you can usually find the deadline in
one of the company's quarterly reports on Form 10-Q (§249.308a of this chapter), or in shareholder
reports of investment companies under §270.30d-1 of this chapter of the investment Company Act of
1940. In order to avoid controversy, shareholders should submit their proposals by means, including
electronic means, that permit them to prove the date of delivery.

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive offices
not less than 120 calendar days before the date of the company's proxy statement released to
shareholders in connection with the previous year's annual meeting. However, if the company did not hold
an annual meeting the previous year, or if the date of this year's annual meeting has been changed by
more than 30 days from the date of the previous year's meeting, then the deadline is a reasonable time
before the company begins to print and send its proxy materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and
send its proxy materials.

(f) Question 6: What if | fail to follow one of the eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal, but only
after it has notified you of the problem, and you have failed adequately to correct it. Within 14 calendar
days of receiving your proposal, the company must notify you in writing of any procedural or eligibility
deficiencies, as well as of the time frame for your response. Your response must be postmarked, or
transmitted electronically, no later than 14 days from the date you received the company’s notification. A
company need not provide you such notice of a deficiency if the deficiency cannot be remedied, such as if
you fail to submit a proposal by the company’s properly determined deadline. If the company intends fo
exclude the proposal, it will later have to make a submission under §240.14a-8 and provide you with a
copy under Question 10 below, §240.14a-8(j).

(2) if you fail in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals from its
proxy materials for any meeting held in the following two calendar years. :



(9) Question 7: Who has the burden of persuading the Commission or its staff that my proposal can
be excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitied
to exclude a proposal.

(h) Question 8: Must | appear personally at the shareholders’ meeting to present the proposal? (1)
Either you, or your representative who is qualified under state law to present the proposal on your behalf,
must attend the meeting to present the proposal. Whether you attend the meeting yourself or send a
qualified representative to the meeting in your place, you should make sure that you, or your
represer:tative, follow the proper state law procedures for attending the meeting and/or presenting your
proposal.

(2) If the company holds its shareholder meeting in whole or in part via electronic media, and the
company permits you or your representative to present your proposal via such media, then you may
appear through electronic media rather than traveling to the meeting to appear in person.

(3) If you or your qualified representative fail to appear and present the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materials for any
meetings held in the following two calendar years,

(1) Question 9: if | have complied with the procedural requirements, on what other bases may a
company rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper
subject for action by shareholders under the laws of the jurisdiction of the company’s organization;

NOTE T0 PARAGRAPH (i)(1): Depending on the subject matter, some proposals are not considered proper under
state law if they would be binding on the company if approved by shareholders. In our experience, most proposals
that are cast as recommendations or requests that the board of directors take specified action are proper under state
law. Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is proper unless the
company demonstrates otherwise.

(2) Violation of law: If the proposal would, if implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;

NOTE TO PARAGRAPH (i)(2): We will not apply this basis for exclusion to permit exclusion of a proposal on
grounds that it would violate foreign law if compliance with the foreign law would result in a violation of any state or
federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including §240.14a-9, which prohibits materially false or misleading statements
in proxy soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim or
grievance against the company or any other person, or if it is designed to result in a benefit to you, or to
further a personal interest, which is not shared by the other shareholders at large;

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its net
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to the
company's business;

(6) Absence of power/authority: If the company would lack the power or authority to implement the
proposal;

(7) Management functions: If the proposal deals with a matter relating to the company’s ordinary
business operations;



(8) Director elections: If the proposal:
(i) Would disqualify a nominee who is standing for election;
(i) Would remove a director from office before his or her term expired;

¢ (ili) Questions the competence, business judgment, or character of one or more nominees or
irectors;

{(iv) Seeks to include a specific individual in the company's proxy materials for election to the board
of directors; or ‘ .

(v) Otherwise could affect the outcome of the upcoming election of directors.

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders at the same meeting;

NOTE TO PARAGRAPH (i)(9): A company's submission to the Commission under this section should specify the
points of conflict with the company’s proposal. :

(10) Substantially implemented: If the company has already substantially implemented the proposal;

NOTE TO PARAGRAPH (i)(10): A company may exciude a shareholder proposal that would provide an advisory
vote or seek future advisory votes to approve the compensation of executives as disclosed pursuant to ltem 402 of
Regulation S-K (§229.402 of this chapter) or any successor {0 ltem 402 (a "say-on-pay vote”) or that relates to the
frequency of say-on-pay votes, provided that in the most recent shareholder vote required by §240.14a-21(b) of this
chapter a single year (Le., one, two, or three years) received approval of a majority of votes cast on the matter and
the company has adopted a policy on the frequency of say-on-pay votes that is consistent with the choice of the
majority of votes cast in the most recent shareholder vote required by §240.14a-21(b) of this chapter.

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to
the company by another proponent that will be included in the company’s proxy materials for the same
meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as another
proposal or proposals that has or have been previously included in the company's proxy materials within
the preceding 5 calendar years, a company may exciude it from its proxy materials for any meeting held
within 3 calendar years of the last time it was included if the proposal received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice previously
within the preceding 5 calendar years; or

(ili) Less than 10% of the vote on its last submission to shareholders if proposed three times or more
previously within the preceding 5 calendar years; and

(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock
dividends.

(i) Question 10: What procedures must the company follow if it intends to exclude my proposal? (1)
If the company intends to exclude a proposal from its proxy materials, it must file its reasons with the
Commission no later than 80 calendar days before it files its definitive proxy statement and form of proxy



with the Commission. The company must simultaneously provide you with a copy of its submission. The
Commission staff may permit the company to make its submission later than 80 days before the company
files its definitive proxy statement and form of proxy, if the company demonstrates good cause for missing
the deadline.

(2) The company must file six paper copies of the following:
(i) The proposal;

(i) An explanation of why the company believes that it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority, such as prior Division letters issued under the rule;
and

(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign law.

(k) Question 11: May | submit my own statement to the Commission responding to the company's
arguments?

Yes, you may submit a response, but it is not required. You should try to submit any response to us,
with a copy to the company, as soon as possible after the company makes its submission. This way, the
Commission staff will have time to consider fully your submission before it issues its response. You
should submit six paper copies of your response.

(1) Question 12: If the company includes my sharehclder proposal in its proxy materials, what
information about me must it include along with the proposal itself?

(1) The company's proxy statement must include your name and address, as well as the number of
the company’s voting securities that you hold. However, instead of providing that information, the
company may instead include a statement that it will provide the information to shareholders promptly
" upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting statement.

(m) Question 13: What can | do if the company includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my proposal, and | disagree with some of its
statements?

(1) The company may elect to include in its proxy statement reasons why it believes shareholders
should vote against your proposal. The company is allowed to make arguments reflecting its own point of
view, just as you may express your own point of view in your proposal’s supporting statement.

(2) However, if you believe that the company’s opposition to your proposal contains materially false
or misleading statements that may violate our anti-fraud rule, §240.14a-9, you should promptly send to
the Commission staff and the company a letter explaining the reasons for your view, along with a copy of
the company’s statements opposing your proposal. To the extent possible, your letter should include
specific factual information demonstrating the inaccuracy of the company's claims. Time permitting, you
may wish to try to work out your differences with the company by yourself before contacting the
Commission staff.

(3) We require the company to send you a copy of its statements opposing your proposal before it
sends its proxy materials, so that you may bring to our attention any materially false or misleading
statements, under the following timeframes:



(i) }f our no-action response requires that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include it in its proxy materials, then the company
must provide you with a copy of its opposition statements no later than 5 calendar days after the company
receives a copy of your revised proposal; or

(i) In all other cases, the company must provide you with a copy of its opposition statements no
later than 30 calendar days before its files definitive copies of its proxy statement and form of proxy under
§240.14a-6.

[63 FR 29119, May 28, 1998; 63 FR 50622, 50623, Sept. 22, 1998, as amended at 72 FR 4168, Jan. 29, 2007; 72 FR
70456, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 75 FR 56782, Sept. 16, 2010]



102513 Staff Legal Bulletin No. 14F (Shareholder Proposals)

Home | Previous Page

U.S. Securities and Exchange Commission

Division of Corporation Finance
Securities and Exchange Commissiaon

Shareholder Proposals
Staff Legal Bulletin No. 14F (CF)

Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent the
views of the Division of Corporation Finance (the “Division”). This bulletin is
not a rule, regulation or statement of the Securities and Exchange
Commission (the “Commission”). Further, the Commission has neither
approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide guidance
on important issues arising under Exchange Act Rule 14a-8. Specifically, this
bulletin contains information regarding:

« Brokers and banks that constitute “record” holders under Rule 14a-
8(b)(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

» Common errors shareholders can avoid when submitting proof of
ownership to companies;

« The submission of revised proposals;

» Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

« The Division’s new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB No.

et ] s et | S memrarsie [ S ——————

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
www.sec.govinterpslegal/cfsib14fhtm 178
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beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of securities
through the date of the meeting and must provide the company with a

written statement of intent to do so.t

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities. There
are two types of security holders in the U.S.: registered owners and
beneficial owners.2 Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confinm that the shareholder's holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by U.S. companies, however,
are beneficial owners, which means that they hold their securities in book-
entry form through a securities intermediary, such as a broker or a bank.
Beneficial owners are sometimes referred to as “street name” holders. Rule
14a-8(b)(2)(i) provides that a beneficial owner can provide proof of
ownership to support his or her eligibility to submit a proposal by submitting
a written statement “from the ‘record’ holder of [the] securities (usually a
broker or bank),” verifying that, at the time the proposal was submitted, the
shareholder held the required amount of securities continuously for at least

one year.3
2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’ securities with,
and hold those securities through, the Depository Trust Company ("DTC"), a
registered clearing agency acting as a securities depository. Such brokers

and banks are often referred to as “participants” in DTC.% The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants having a position in the company’s
securities and the number of securities held by each DTC participant on that

date.2

3. Brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial owner
is eligible to submit a proposal under Rule 14a-8

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of
Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain

www.sec.goviinterpsiegal/cfsibi4f.htm
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custody of customer funds and securities.£ Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own or
its transfer agent’s records or against DTC's securities position listing.

In light of questions we have received following two recent court cases

relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under Rule
14a-8(b)(2)(i). Because of the transparency of DTC participants’ positions in
a company's securities, we will take the view going forward that, for Rule
14a-8(b){2)(i) purposes, only DTC participants should be viewed as “record”
holders of securities that are deposited at DTC. As a result, we will no longer
follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record” holder
for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to beneficial
owners and companies. We also note that this approach is consistent with
Exchange Act Rule 12g5-1 and a 1988 staff no-action letter addressing that

rule,8 under which brokers and banks that are DTC participants are
considered to be the record holders of securities on deposit with DTC when
calculating the number of record holders for purposes of Sections 12(g) and
15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held on
deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view.

How can a shareholder determine whether his or her broker or bank is a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC'’s participant list, which is

- currently available on the Intemet at
http://www.dtcc.conydownloads/membership/directories/dtc/alpha.pdf.

What if a shareholder’s broker or bank is not on DTC'’s participant list?

The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder should
be able to find out who this DTC participant is by asking the

shareholder’s broker or bank.2

www.sec.govinterpsiegal/cfsib14fhtm
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If the DTC participant knows the shareholder’s broker or bank’s holdings, -
but does not know the shareholder’s holdings, a shareholder could satisfy
Rule 14a-8(b)(2)(i) by obtaining and submitting two proof of ownership .
statements verifying that, at the time the proposal was submitted, the
required amount of securities were continuously held for at least one:
year - one from the shareholder’s broker or bank-confirming the -

. shareholder’s ownership, and the other from the DTC particlpant

: confirming the broker or bank’s ownership. o

How will the staff process no-action requests that argue for exclusion -
on the basis that the shareholder’s proof of ownership is not from a DTC .
participant? .

The staff will grant no-action relief to a company on the basis that the
- shareholder’s proof of ownership is not from a DTC: participant only if the
conpany s notice of defect describes the required proof of ownership in .
.a manner that is consistent with the guidance contained in this bulletin. -
,,,Under Rule 14a- 8(f)(1), the shareholder will have an opportunity to
" obtain the requisite proof of ownership after recelvmg the notice of
defect.

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 in market vaiue, or
1%, of the company’s securities entitled to be voted on the proposal at the

meeting for at least one year by the date you submit the proposal”

(emphasis added).12 We note that many proof of ownership letters do not
satisfy this requirement because they do not verify the shareholder’s
beneficial ownership for the entire one-year period preceding and including
the date the proposal is submitted. In some cases, the letter speaks as of a
date before the date the proposal is submitted, thereby leaving a gap
between the date of the verification and the date the proposal is submitted.
In other cases, the letter speaks as of a date after the date the proposal
was submitted but covers a period of only one year, thus failing to verify the
shareholder’s beneficial ownership over the required full one-year period
preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the
shareholder’s beneficial ownership only as of a specified date but omits any
reference to continuous ownership for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of
the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:

“As of [date the proposal is submitted], [name of shareholder]
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held, and has held continuously for at least one year, [number of
securities] shares of [company name] [class of securities].”11

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder's
securities are held if the shareholder's broker or bank is not a DTC
participant.

D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.

1. A shareholder submits a timely