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Marc O. Williams
Davis Polk & Wardwell LLP
marc.williams@davispolk.com

Re:
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Dear Mr. Williams:
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This is in regard to your letter dated January 30, 2013 conceming the shareholder
proposal submitted by the Equality Network Foundation for inclusion in Morgan

Stanley’s proxy materials for its upcoming annual meeting of security holders. Your
letter indicates that the proponent has withdrawn the proposal, and that Morgan Stanley
therefore withdraws its January 7, 2013 request for a no-action letter from the Division.
Because the matter is now moot, we will have no further comment.

Copies of all of the oomspondencc related to this matter will be made available
on our website at http://www.sec.g :

shareholder proposals is also available at the same website address.

cc:

Bruce T. Herbert
Investor Voice, SPC
team@investorvoice.net

Sincerely,

Mark F, Vilardo
Special Counsel
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Marc O. Williams

Davis Polk & Wardwell LLP 212 450 6145 tel
450 Lexington Avenue 212701 5843 fax
New York, NY 10017 marc.williams@davispolk.com

January 30, 2013

Re:  Morgan Stanley Withdrawal of No-Action Request Dated January 7, 2013
Regarding Shareholder Proposal of Investor Voice on behalf of the Equality
Network Foundation

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

100 F Street, N .E.

Washington, D.C. 20549

Ladies and Gentlemen:

We refer to our letter, dated January 7, 2013 (the “No-Action Request”), pursuant to
which we requested that the Staff of the Division of Corporation Finance of the Securities and
Exchange Commission concur with our view that Morgan Stanley (the “Company”) may exclude the
shareholder proposal and supporting statement (the “Proposal”) submitted by Investor Voice on
behalf of the Equality Network Foundation (the “Proponent™) from the proxy materials it intends to
distribute in connection with its 2013 Annual Meeting of Shareholders.

Attached hereto as Exhibit A is a communication, dated January 26, 2013 (the “Withdrawal
Communication™), from the Proponent to the Company withdrawing the Proposal. In reliance on the
Withdrawal Communication, we hereby withdraw the No-Action Request.



Please contact the undersigned at (212) 450-6145 or marc. williams@davispolk.com if you
should have any questions or need additional information. Thank you for your attention to this matter.

darc O. Williams

Attachment

ccw/att:  Martin Cohen, Corporate Secretary, Morgan
Stanley

Jeanne Greeley O’Regan, Deputy Corporate
Secretary, Morgan Stanley

Bruce T. Herbert, Chief Executive, Investor Voice
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Withdrawal Conmmuniration.



From: Bruce Herbert - Team IV <team@investorvoice.net>

Date: January 26, 2013, 10:51:22 AM EST

To: "ShareholderProposals@sec.gov" <ShareholderProposals@sec.gov>

Cc: 'Jeanne Greeley' <Jeanne.Greeley@morganstanley.com>, 'Jacob Tyler’
<Jacob.Tyler@morganstanley.com>, “Williams, Marc 0." <marc.williams@davispolk.com>,
Bruce Herbert - IV Team <team@investorvoice.net>

Subject: MS. Withdrawal of Shareholder Proposal.

VIA ELECTRONIC DELIVERY

To: ShareholderProposals@sec.gov
January 26, 2013

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance

100 F Street NE

Washington, DC 20549

Re: Morgan Stanley, Withdrawal of Shareholder Proposal
Dear Madam or Sir:

Morgan Stanley, by letter dated January 7, 2013, submitted (via counsel, Davis
Polk & Wardwell, LLP) a no-action request under Rule 14a-8, in response to a
shareholder Proposal submitted December 6, 2012 by Investor Voice on behalif
of the Equality Network Foundation.

As a result of worthwhile interactions with the Company and in anticipation of
ongoing dialogue on the important governance topic of vote-counting, we write to

formally withdraw the shareholder Proposal.

In respect for the Commission’s time and resources, this makes further
consideration of the no-action request unnecessary and, indeed, moot. We
thank the Staff for its time and attention to this matter.

Should you have comments or questions, please feel free to contact me at (206)

522-1944 or team@investorvoice.net
Happy New Year, . . . Bruce Herbert

cc.  Jeanne Greeley, Deputy Corporate Secretary, Morgan Stanley
Jacob Tyler, Assistant Corporate Secretary, Morgan Stanley
Marc Williams, Davis Polk & Wardwell, LLP
Equality Network Foundation
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Chief Executive | Accredited Investment Fiduciary
Investor Voice, SPC

2212 Queen Ame Ave N, #406
Seattle, Washington 98109
(206) 522-1944
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www.investorvoice.net
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Marc O. Williams

Davis Polk & Wardwell LLp 212 450 6145 tel

450 Lexington Avenue 212 701 5843 fax

New York, NY 10017 marc.williams@davispolk.com
January 7, 2013

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, D.C. 20549

via email: shareholderproposals@sec.gov

Ladies and Gentlemen:

On behalf of Morgan Stanley, a Delaware corporation (the “Company”), and in
accordance with Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), we are filing this letter with respect to the shareholder proposal and
supporting statement dated December 6, 2012 (the “Proposal”) submitted by Investor Voice on
behalf of the Equality Network Foundation (the “Proponent”) and received by the Company on
December 7, 2012 for inclusion in the proxy materials Morgan Stanley intends to distribute in
connection with its 2013 Annual Meeting of Shareholders (the “2013 Proxy Materials”). The
Proposal and related correspondence are attached hereto as Exhibit A and Exhibit B, respectively.

We hereby request confirmation that the Staff of the Division of Corporation Finance (the
“Staff”) will not recommend any enforcement action if, in reliance on Rule 14a-8, Morgan
Stanley omits the Proposal from the 2013 Proxy Materials. In accordance with Rule 14a-8(j),
this letter is being filed with the Securities and Exchange Commission (the “Commission™) not
less than 80 days before Morgan Stanley plans to file its definitive proxy statement.

Pursuant to Staff Legal Bulletin No. 14D (CF), Shareholder Proposals (November 7,
2008), question C, we have submitted this letter and any related correspondence via email to
shareholderproposals@sec.gov. Also, in accordance with Rule 14a-8(j), a copy of this
submission is being sent simultaneously to the Proponent as notification of the Company’s
intention to omit the Proposal from the 2013 Proxy Materials. This letter constitutes the
Company’s statement of the reasons it deems the omission of the Proposal to be proper.



THE PROPOSAL
The Proposal asks that the shareholders of the Company adopt the following resolution:

“RESOLVED: Shareholders of Morgan Stanley (or “Company™) hereby
ask the Board of Directors to amend the Company’s governing documents
to provide that all matters presented to shareholders shall be decided by a
simple majority of the shares voted FOR and AGAINST an item (or,
“withheld” in the case of board elections). This policy shall apply to all
matters unless shareholders have expressly approved a higher threshold
for specific types of items.”

REASONS FOR EXCLUSION OF PROPOSAL

The Company believes that the Proposal may be properly omitted from the 2013 Proxy
Materials pursuant to:

¢ Rule 14a-8(i)(2) because the Proposal would, if implemented, violate Delaware law;
* Rule 14a-8(i)(6) because the Company lacks the power to implement the Proposal;

¢ Rule 14a-8(i)(1) because the Proposal deals with a matter that is not a proper subject for
action by stockholders under Delaware law; and

¢ Rule 14a-8(i)(3) because the Proposal contains vague and materially false and misleading
statements in violation of Rule 14a-9.

1. The Company may omit the Proposal pursuant to Rule 14a-8(i)(2) because the
Proposal would, if implemented, violate Delaware law.

Rule 14a-8(i)(2) permits the omission of a proposal when “the proposal would, if
implemented, cause the company to violate any state, federal, or foreign law to which it is
subject.” The Proposal would, if implemented, cause the Company to violate the General
Corporation Law of the State of Delaware (the “DGCL”) because it would, with respectto a
number of matters, impose a voting approval standard at odds with the voting approval standard
required by the DGCL.

The Company is a Delaware corporation and is governed by, among other things, the
DGCL. The Proposal requests that the Company’s Board of Directors (the “Board™) amend the
Company’s governing documents so that all matters presented to stockholders be decided by a
simple majority of shares voted for and against an item (or withheld, in the case of director
elections). As more fully described in the opinion of Richard, Layton & Finger, P.A., Delaware
counsel to the Company (“Richards Layton™), which is attached as Exhibit C, the DGCL does
not permit the uniform voting standard requested by the Proponent.

The DGCL specifies a number of corporate actions as to which stockholder approval is
required, and sets forth the vote required for stockholders to approve such corporate actions. The
voting standard requested by the Proponent would, if implemented, violate Delaware law
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because the DGCL specifies that a higher voting standard is required for a number of actions.
For example, a number of actions require the affirmative vote of at least a majority of the
outstanding stock of the corporation, including pursuant to the following DGCL sections:

e Section 251 of the DGCL (mergers and consolidations);
e Section 271 of the DGCL (sales of all or substantially all of the Company’s assets); and
¢ Section 275 of the DGCL (dissolution, if previously approved by the Board).

Furthermore, Section 242 of the DGCL requires the affirmative vote of at least a
majority of the outstanding stock of each class of the corporation to approve an amendment to
the Company’s charter and Section 266 of the DGCL requires the affirmative vote of all
outstanding stock of the corporation to approve the conversion of the Company from a
corporation into another legal entity.

All of the provisions of the DGCL referenced above require the affirmative vote of at
least a majority of the outstanding stock of the Company, while the Proposal would only require
a simple majority of votes cast for and against an item. The DGCL does not permit a corporation
to specify a lower voting standard with respect to the corporate actions for which a stockholder
vote is specified. Specifically, Section 102(b)(4) of the DGCL permits a Delaware corporation
to include in its certificate of incorporation provisions that increase the requisite vote of
stockholders otherwise required under the DGCL. That subsection provides that “the certificate
of incorporation may . . . contain . . . [p]rovisions requiring for any corporate action, the vote of a
larger portion of the stock . . . than is required by [the General Corporation Law].” While
Section 102(b)(4) permits certificate of incorporation provisions to require a greater vote of
stockholders than is otherwise required by the DGCL, that subsection does not (nor does any
other section of the DGCL) authorize a corporation to provide for a lesser vote of stockholders
than is otherwise required by the DGCL. As a result, a stockholder vote sufficient to satisfy the
Proposal’s voting standard could very well be insufficient to satisfy the minimum vote
requirement under the DGCL. Because the Proposal specifies that “all matters presented to
shareholders shall be decided” by the standard set forth in the Proposal, implementing the
Proposal would require the Company to commit to adhere to the results of a stockholder vote
even if the stockholder vote does not meet the minimum standard required by the DGCL. For
this reason, the Company simply may not implement the Proposal as a matter of Delaware law.

In addition, the Staff has previously granted no action relief for the exclusion of similar
stockholder proposals to that of the Proponent under Rule 14a-8(i)(2). See The J. M. Smucker Co.
(June 22, 2012) (excluding a proposal nearly identical to the Proposal that “all matters presented
to shareholders shall be decided by a majority of the shares voted FOR and AGAINST an item”
pursuant to Rule 14a-8(i)(2) because it violated state law); The Boeing Co. (March 4, 1999)
(excluding a proposal that the bylaws be amended so that “issues submitted to shareholder vote
[be] decided by simple majority vote of shares present and voting” pursuant to Rule 14a-8(i)(2)
because it violated Delaware law); AlliedSignal, Inc. (January 29, 1999) (same); Abbott
Laboratories (February 2, 2011) (excluding a proposal providing that “each shareholder voting
requirement impacting our company, that calls for a greater than simple majority vote, be
changed to a majority of the votes cast for and against the proposal” under Rule 14a-8(i)(2)
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because Illinois statutory law required the affirmative vote of a majority of the shares represented
at the meeting and entitled to vote on a matter, unless Illinois statutory law or charter required a
higher vote); see also AT&T Inc. (February 12, 2010) (permitting exclusion of a proposal under
Rule 14a-8(i)(2) that requested a voting standard for stockholder action by written consent that
was lower than would be required under the DGCL for certain actions); Bank of America Corp.
(January 13, 2010) (same); Pfizer Inc. (December 21, 2009) (same); Kimberly-Clark Corp.
(December 18, 2009) (same).

While matters requiring stockholder action other than those enumerated in the DGCL
could be authorized by a majority of the shares voted for and against if the Company’s charter or
bylaws so provided, the Proposal is not limited in its scope to such matters — instead, it seeks to
apply this standard to all matters, even where a higher standard is required by law. This
distinguishes the Proposal from other similar proposals for which the Staff has declined to take a
no-action position. For example, in Gilead Sciences, Inc. (February 19, 2010), the shareholder
submitted a similar proposal to the Proponent’s, which called for “each shareholder voting
requirement...[to] be changed to a majority of votes cast for and against the proposal...”
However, in that case the proposal would have applied this standard only where doing so would
be “...in compliance with applicable laws.” The Proposal, however, contains no such
qualification but rather applies to “all matters unless shareholders have expressly approved a
higher threshold for specific types of items.” As discussed above, a variety of matters require
approval by at least a majority of the outstanding shares under the DGCL. Therefore, the
Proposal, if implemented would cause the Company to violate Delaware law.

For the reasons stated above, the Company believes that the Proposal may be excluded
from the 2013 Proxy Materials under Rule 14a-8(i)(2).

2. The Company may omit the Proposal pursuant to Rule 14a-8(i)(6) because the
Company lacks the power to implement the Proposal.

Rule 14a-8(i)(6) provides that a company may omit a proposal “if the company would
lack the power or authority to implement the proposal.” The Proposal may be excluded on this
basis because, as described above, implementation of the Proposal would violate the DGCL. See
Exhibit C for the opinion of Richards Layton to this effect. Because implementation of the
Proposal would cause the Company to violate the DGCL, the Company does not have the power
and authority to do so. See PG&E Corp. (February 25, 2008) (excluding a proposal pursuant to
Rule 14a-8(i)(6) because the proposal, if implemented, would cause the company to violate state
law); Schering-Plough Corp. (March 27, 2008) (same); Bank of America Corp. (February 26,
2008) (same); see also Schering-Plough Corp. (March 27, 2008); Bank of America Corp.
(February 26, 2008); Boeing Co. (February 19, 2008); Xerox Corp. (Feb. 23, 2004); Burlington
Resources Inc. (Feb. 7, 2003).

In addition, the Company lacks the power to implement the Proposal because it would
violate the New York Stock Exchange (“NYSE”) listing standards. The Company is listed on
the NYSE and is therefore subject to the rules set forth in the NYSE Listed Company Manual,
which require stockholder approval of a number of matters (e.g., issuances of securities in certain
situations and adoption of equity compensation plans). See NYSE, Inc. Listed Co. Manual §312,
§303A. Under Section 312.07 of the NYSE Listed Company Manual, when stockholder
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approval is required for “the listing of any additional or new securities of a listed company, the
minimum vote which will constitute shareholder approval for listing purposes is defined by a
majority of votes cast on a proposal...provided that the total votes cast on the proposal represents
over 50% in interest of all securities entitled to vote on the proposal.” The NYSE staff has

- consistently taken the view that abstentions are to be counted as “votes cast” under Section
312.07. Because the Proposal would require the Company adhere to a voting standard that is at
odds with the voting standard mandated by the NYSE rules to which the Company is subject, the
Company lacks the power to implement the Proposal.

For these reasons, the Company believes that the Proposal may be excluded from the
2013 Proxy Materials under Rule 14a-8(i)(6).

3. The Company may omit the Proposal pursuant to Rule 14a-8(i)(1) because it deals
with a matter that is not a proper subject for action by stockholders under Delaware
law.

Rule 14a-8(i)(1) allows a company to omit from its proxy materials shareholder proposals
that are “not a proper subject for action by shareholders under the laws of the jurisdiction of the
company’s organization.” Proposals that, if adopted, would require a Delaware corporation to
violate the DGCL are not a proper subject for stockholder action. As described above, the
Proposal, if adopted, would cause the Company to violate Delaware law. See Exhibit C for the
opinion of Richards Layton to this effect. For this reason, the Company believes that the
Proposal may be excluded from the 2013 Proxy Materials under Rule 14a-8(i)(1).

4. The Company may omit the Proposal pursuant to Rule 14a-8(i)(3) because the
Proposal is inherently vague and indefinite and contains materially false and
misleading statements in violation of Rule 14a-9.

Under Rule 14a-8(i)(3), a proposal may be excluded if “the proposal or supporting
statement is contrary to any of the Commission’s proxy rules, including Rule 14a-9, which
prohibits materially false or misleading statements in the proxy materials.”

Rule 14a-9 provides that no solicitation may be made by means of any proxy statement
containing “any statement, which, at the time and in the light of the circumstances under which it
is made, is false or misleading with respect to any material fact, or which omits to state any
material fact necessary in order to make the statements therein not false or misleading.” In Staff
Legal Bulletin No. 14B, the Staff states that exclusion under Rule 14a-8(i)(3) can be appropriate
where the “company demonstrates objectively that a factual statement is materially false or
misleading.” The Staff has previously granted no action relief for the exclusion of stockholder
proposals that contained false and misleading statements under Rule 14a-8(i)(3). See, e.g.,
General Electric Co. (January 6, 2009) (excluding a proposal under Rule 14a-8(i)(3) on the basis
of false and misleading statements regarding the company’s current vote counting standard for
director elections); Johnson & Johnson (January 31, 2007) (excluding a proposal to provide an
advisory vote to approve the compensation committee report under Rule 14a-8(i)(3) because of
false and misleading statements implied in the proposal about the required contents of such
report under Commission rules); Entergy Corp. (February 14, 2007) (excluding a proposal under
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Rule 14a-8(i)(3) because it contained objectively false and misleading statements regarding the
Company’s executives, directors and policies).

In the supporting statement, the Proponent states that the Company “does not follow the
SEC standard” for counting votes. The Proponent implies that the “SEC standard” is to
determine results by counting the “votes cast FOR, divided by the FOR plus AGAINST votes.”
In support of this claim, the Proponent cites the Commission rules on vote-counting for
“resubmission of shareholders sponsored proposals.” While in Staff Legal Bulletin No. 14, the
Staff states that for purposes of Rule 14a-8(i)(12) regarding resubmissions of shareholder
proposals results are determined by counting votes for the proposal, divided by votes for the
proposal and votes against the proposal, this is not the only vote counting standard the
Commission uses. For example, under Rule 16b-3(d)(2) of the Exchange Act, the Commission
specifies a vote counting standard of a “majority of the securities of the issuer present or
represented, and entitled to vote at the meeting,” for exempting certain transactions from Section
16(b) of the Exchange Act - the same standard as is embodied in the Company’s bylaws.!
Similarly, Rule 18f-2(a) of the Investment Company Act of 1940, specifies a voting standard of
“a majority of the outstanding voting securities of each class or series of stock affected by such
matter.” However, nowhere does the supporting statement acknowledge that the Commission
has applied different standards in different contexts. Instead, after first introducing the Rule 14a-
8(i)(12) standard, the supporting statement refers to the “SEC standard” or “SEC vote-counting
standard” in six separate instances without ever acknowledging that the Commission has not in
fact adopted a uniform standard. For these reasons, the Company believes that the Proposal
contains materially false and misleading statements and may be excluded from the 2013 Proxy
Materials under Rule 14a-8(i)(3).

In addition, the Proposal is inherently vague and indefinite so as to be materially
misleading because there is no way for the Board to know how it should implement the Proposal
— and similarly there is no way for stockholders to know what they would be supporting were
they to vote for the Proposal - because the Proposal cannot be implemented without causing the
Company to violate Delaware law and NYSE listing standards. The Staff has specifically
allowed the exclusion of proposals in reliance on rule 14a-8(i)(3) where, as is the case with the
Proposal, a misapplication or misunderstanding of Delaware law caused the proposal to be vague
or misleading. See Jefferies Group, Inc. (February 11, 2008) (excluding a proposal requesting
that management submit and support certain proposals in future proxy statements where such
tasks are the province of the board of directors under Delaware law); Newell Rubbermaid
(February 2, 2012) (excluding a proposal that was subject to multiple interpretations because its
language erroneously suggested that Delaware established a minimum required stock ownership
for stockholders to call special meetings). Similarly, the heart of the Proposal is built on the
erroneous proposition that the Proponent’s vote counting standard, as proposed, is permissible
under Delaware law and NYSE listing standards. In fact, it is not, and because the Company
cannot implement a proposal that would cause it to violate either Delaware law or the NYSE

! The Company’s bylaws provide that “...all matters other than the election of directors submitted to
stockholders at any meeting shall be decided by the affirmative vote of a majority of the voting power of the shares
present in person or represented by proxy at the meeting and entitied to vote thereon...” Section 2.08 of the
Company’s Amended and Restated Bylaws dated March 9, 2010.



listing standards, there is no way for the Company to know how to implement the Proposal or for
stockholders to understand for what they would be voting were they to support the Proposal.

For these reasons, the Company believes that the Proposal is inherently vague and
misleading and may be excluded from the 2013 Proxy Materials under Rule 14a-8(i)(3).



CONCLUSION

The Company requests confirmation that the Staff will not recommend any enforcement
action if, in reliance on the foregoing, Morgan Stanley omits the Proposal from its 2013 Proxy
Materials. If you should have any questions or need additional information, pléase contact the
undersigned at (212) 450-6145 or marc.williams@davispolk.com. If the Staff does not concur
with the Company’s position, we would appreciate an opportunity to confer with the Staff
concerning these matters prior to the issuance of its response.

Attachments
ccw/att:  Martin Cohen, Corporate Secretary, Morgan
Stanley

Jeanne Greeley O’Regan, Deputy Corporate
Secretary, Morgan Stanley

Bruce T. Hebert, Chief Executive, Investor
Voice
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Thursday, December 6, 2012

Mr. Mortin M. Cohen
-Corporate Secrefary

Morgan’ Stanley

1585 Broodway, Suite C.
" New York, NY 10036

Re:  Sharsholder Proposal.on Bylaw Change in Regard-fo Vote~Counting

Deor Mr. Cohen:

lnves?or Voice; on behalf of clients, reviews the financial, social, and
governance Impllcatnons of the policies and practices of public corporations. Inso
-doing, we seek wih-win cutcomes that create higher levels of economic, social, and
environmental wellbeing — for the benefit of investors and companies alike.

There appears to be more than one vote-counting formula in use- in the Morgan
Stanley proxy, which is a practice that may confuse and possibly disadvantage
shareholders. We would welcome a discussion of your thinking In regard to these
pollues. We have successfully discussed this good-govemance toplic with other major
corporaﬁons with the result that their Boards have adopted changes that-énsure o
more consistent and fair vote-counting process. across-the-board.

See for example:

Cardinal Health (2012 proxy,pcge 2)
bttt/ /iccordinaihealt / N fm

Plum Creel: (201 1 proxy. page 4)

‘We believe, and Boards of Directors have concurred, that the adeption-of o
‘consistent. vote-counting standard — the “SEC Standard™ — enhances shareholder vdlue
aver the long term.

Therefore, on behalf of the Equality Network Foundation (authorization attached),
please find the enclosed resolution that we submit for consideration and action by
stockholders at the next annuol meeting, and for inclusion in the: proxy statement in
accordance. with Rule 14a-8 of the general rules and regulations of the Securitles
Exchange Act of 1934. We would appreciate your indicating in the proxy statement
that Investor Voice Is the sponsor of this resolution.

Improving the Performance of Public Companies=



Maifin M. Cohen

Morgon Sfanley,
12/6/2012
Pugo 2

The Equality"Network Foundation is the beneficiol-owner of 142 shares. of
common stock entitled to be voted at the next stockholder mesting (suppoifing
documentation available upon request), which-have been: «continugusly held since July

.of-2007. 'In accordance with SEC niles, it is the clieni’s intention (statement atiached)
to confinue to hold o requisite quantity of shares in the Company through the date of
the next annual meeting of stockholders; and (if required) a representuﬁve of the filer
Will'attend the meséting. 16 move the resclution..

There is-omple time between now. and the proxy printing deadline to discuss
the issue, and we hope thai a meeting of the minds-will resultin steps being taken that
-will allow the proposal fo be withdrown,

Toward that end; you-may contact us via the address and phone-fisted above

.Many thanks, We look forward to hearing from: you.and enjoying a robust
discussion of this important govemance topic.

T. Herbert I.AIF
Chlef Executive | ACCREDITED INVESTMENT FIDUGIARY.

e« Equality Nefwork Foundation
Interfaith Center on Corporate Responsibility (ICCR)
enc:  Shareholder Proposal on Vote-Counting

Appointmént Leffer for Investor Volce
Statement of intent to Hold Shares



Morgan Stanley 2013 - Falr Vote-Counting
(Cgmer-nota for identification purposes only, not intended for publication)

RESOLVED: Shareholders of Morgan Stanley (or “Company”™) hereby ask the Board of Directors to amend
the Company’s governing documents to provide that all matters presented to shareholders shall be
dedded by a simple majority of the shares voted FOR and AGAINST an item {or, “withheld” in the case of
board elections). This policy shall apply to all matters unless shareholders have expressly approved a
higher threshold for specific types of items. )

SUPPORTING STATEMENT:

Morgan Stanley is regulated by the Securities and Exchonge Commission (SEC). The SEC dictates
a single vote-counting standard for establishing eligibllity for resubmission of shareholder-sponsored
proposals. It Is the votes cast FOR, divided by the FOR plus AGAINST votes.

Morgan Stanley does not follow the SEC standard, but instead determines results by the votes cast
FOR a proposal, divided by the FOR votes, AGAINST votes, and ABSTAIN votes.

Morgan Stanley’s policy states (for shareholder-sponsored proposals) that the “Effect of
Abstentions” is that of a “Vote Against.”

This variant method makes Morgan Stanley an outlier among s peers In the S&P 500, which
generally follow (with limited exceptions) the SEC standard.

Using ABSTAIN votes as Morgan Stanley does counters a hallmark of democratic voting — honoring
voter intent. Thoughtful voters who choose to abstaln should not have their choices arbitrarily and
universally switched to benefit management.

THREE CONSIDERATIONS:

[1] Abstaining voters consciously act to abstain — to have their vote noted, but not counted. Yet,
Morgan Stanley unilaterally counts gl abstentions in favor of management (irrespedtive of the voter’s intent).

[2] Abstaining voters consclously choose not to support management’s recommendation against a
shareholder-sponsored item. However, again, Morgan Stanley unilaterally counts gll abstentions in favor
of management (Irrespective of voter intent).

[3] Further, we observe that Morgan Stanley embraces the SEC vote-counting standard (that this
proposol requests) for director elections. In these cases, the Company excludes abstentions, saying the
“Effect of Abstentions” Is “No Effect” — which boosts (and therefore favors) the vote-count for management-
nominated directors.

However, when it comes to shareholder-sponsored proposals, Morgan Stanley does not choose the
SEC vote-counting standard. Instead, the Company switches to a more stringent method that jncludes
abstentions (again, to the benefit of monagement).

IN CLOSING:

Except to favor management in each instance, these practices are arbitrary, fail to respect voter
Intent, ond run counter to core principles of democracy.

We believe a system that is internally inconsistent harms shareholder best-interest, and instead
empowers management at the expense of Morgan Stanley’s true owners.

Morgan Stanley tacitly acknowledges the inequity of these practices when it applies the SEC
standard to board elections, but applies more stringent requirements to shareholder-sponsored proposals.

This proposal calls for democratic, fair, and consistent use — across-the-board — of the SEC
standard, while allowing flexibility for adoption of higher thresholds for exiraordinary items.

Therefore, please vote FOR this common-sense proposal that embraces corporate govemance
best-practices for the benefit of both Company and shareowners.

FINAL. 2012.1206



Wednesday, May 16, 2012

Bruce T. Herbert
2206 Queen Anne Ave N, Suite 402 ..
Seattle, WA 98109 .

Re: Appo;'nirnent of Newground / Investor Voice
To Whom lt May Concern:

By this letter the Equality Network Foundation authorizes and appoims
Newground Social Investment and/or Investor Voice (or its agents), to
represent us for the securities that we hold in all matters relating to
shareholder engagement ~ including (but not limited to) proxy voting; the
submission, negotiation, and withdrawal of shareholder proposals; ond
aﬂendlng and presenting at shareholder meetings. .

This authorization and appointment is intended to be forward-looking
as well as refroactive.

Sincerely,

signofure
Charles M. Gust
Executive Director



Wednesday, May 16, 2012

Re: Inient to Hold Shares

To Whom It May Concern:

By this letter the Equality Network Foundation hereby expresses its
intent to hold a sufficient value of stock (as defined within SEC Rule 14a-8)
from the time of filing a shareholder proposal through the date of the
subsequent dnnual meeting of shareholders. :

This statement of intent acknowledges this responsiblility under SEC
rules, and applies to the shares of any company that we own at which a
shareholder proposal is filed (whether directly or on our behalf). This
statement of intent is intended to be durable, and forward-looking as well as
retroactive.

Sincerely,

LA

signaiure
Charles M. Gust
Executive Director

c/o Bruce T.-Herbert
2206 Queen Anne Ave N, Suite 402
Seattle, WA 98109
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Correspondence and Proof of Ownership



1221 Avenue of the Americas

New York, NY 10020
Morgan Stanley
December 13,2012
VIA OVERNIGHT DELIVERY
Investor Voice
2206 Queen Anne Ave N, Suite 402
Seattle, WA 98109

Attn: Bruce T. Herbert, Chief Executive

Re: Morgan Stanley Stockholder Proposal
Dear Mr. Herbert:

On December 7, 2012, we received your letter dated December 6, 2012 submitting a proposal for
inclusion in Morgan Stanley’s (the “Company’) 2013 proxy statement on bebalf of the Equality Network
Foundation.

Rule 14a-8(b) promulgated under the Securities Exchange Act of 1934, as amended (the “Exchange
Act™), requires that in order to be eligible to submit a proposal for inclusion in the Company’s proxy
statement the Equality Network Foundation must, among other things, have continuously held at least
$2,000 in market value of Morgan Stanley’s common stock for at least one year by the date you submitted
the proposal. The Equality Network Foundation is not currently the registered holder on Morgan Stanley’s
books and records of any shares of Morgan Stanley common stock and has not provided adequate proof of
ownership. Accordingly, the Equality Network Foundation must submit to us a written statement from the
“record” holder of the shares (usually a broker or bank) verifying that on the date you submitted the
proposal, December 6, 2012, the Equality Network Foundation had continuously held at least $2,000 in
market value of Morgan Stanley common stock for at least the one year period prior to and including the
date you submitted the proposal.

Most large U.S. brokers, banks and other securities intermediaries deposit their customers’
securities with, and hold those securities through, the Depository Trust Company (“DTC™), a registered
clearing agency that acts as a securities depository (DTC is also known through the account name of Cede
& Co.). Such brokers, banks and securities intermediaries are often referred to as “participants” in DTC. In
Staff Legal Bulletin No. 14F (October 18, 2011) (copy enclosed), the SEC staff has taken the view that only
DTC participants should be viewed as “record” holders of securities that are deposited with DTC.

In Staff Legal Bulletin No. 14G (October 16, 2012) (copy. enclosed), the SEC staff has taken the
view that a proof of ownership letter from an entity that directly, or indirectly through one or more
intermediaries, controls or is controlled by, or is under common control with, (an “affiliate™) of a DTC
participant satisfies the requirement to provide a proof of ownership letter from a DTC participant.

The Equality Network Foundation can confirm whether its broker, bank or securities intermediary
is a DTC participant or an affiliate of a DTC participant by asking its broker, bank or securities
intermediary or by checking the listing of current DTC participants, which is available on the internet at:
http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf. In these situations, shareholders
need to obtain proof of ownership from the DTC participant or affiliate of a DTC participant through which
the securities are held, as follows:
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o If the Equality Network Foundation’s broker, bank or securities mtermed:ary is a DTC participant: . -

or an affiligte of a DTC participant, then the Equality Network Foundation needs to submita.

written statement from its. broker, bank or securitics intermediary . verifying .that the Bquality - -

Network Foundation. continuously held the required amount-of Morgan Stanley shares for at least
the one year period to and including the date you submitted the proposal December 6, 2012.

o If the Eqnahty Network Foundation’s broker, bank or securities- intermediary is not a DTC
participant or an affiliate of a DTC participant, then the Equality Network Foundation needs to
submit: proof: of ownership from the DTC participant or affiliate of a ‘DTC participant through . .
which-the securities are held verifying that thie Equality Network Foutidation: ‘continuously held'the -

required-amount'of Morgan Stanley shares for dt least the one yéar period.priorto and includingthe- .-~ - -
date you submitted the proposal, December 6, 2012. The Equality Network Foundation shouldbe: . .~
“ableto.find out who this DTC participant or affiliate of a DTC participant is by askmg its broker, © -
bank or securities intermediary: Ifthe Equality Network Foundation’s broker is an mtrodumng- c

broker, it may also be able to learn the identity and telephone number .of the DTC participant or. B
affiliate of a DTC participant through its account statements, because the clearing broker identified :
- on its account statements will generally be a DTC participant. .

e If the DTC participant or affiliate of a DTC participant that holds the Equality Network
‘ _Foundation’s shares knows the Equality Network Foundation’s broker’s, bank’s or securifies
mtetmedmry 5 holdlngs, but does not lmow the Equahty Network Fonndanon S holdmgs. the

reqmred amount of Morgan Stan]ey shares were continuously held for atleast the one; year penod"’ :

prior to and including the date your submitted the -proposal; Decémber 6, 2012: one from. the . - B

- Equality Network Foundation’s broker, bank or securities intermediary confirming the Equality
- Network ‘Foundation’s ownership, and the other from the DTC-participant or affiliate of a IDEl‘G o
patucipant eonﬁrrmng the broker, bank or secunnes mte:medmry’s ownetslnp SRt

In order to ;meet the ehgib)hty reqmrements for submlttmg a shateholder proposal you- must

: pmv:de»the requested ‘information no later than 14 calendar days from the-date you'receive this letter. If you .. . - ..
' provideé us - with -documentation correcting these eligibility deﬁc:enclw, jpostmarked or transmitted - . .-
electronically- no_later than 14 calendar days after the date you receive this letter, we will review the-r’ ST
~ proposalto determme whether itis appropnate for inclusion in our proxy statement. R

A copy of Rule 14a-8,. whxch applies to shareholder proposals: subuntted for inclusion. in-proxy.- f:-_;'
statements, ' is -‘enclosed for your reference. I can be reached at (212) 762-7325 - or at_ S

» Jacob tyler@molganstanley com.

Sincerely, -

Enclosures
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. PART 240—GEN RAL RULES AND REGULATIONS SECURlTIES EXCHANGE ACT 4 1934

'..'_,524014@8 Sharsholdér proposals.

mssepﬁonaddmsesfwhenaeompanymtstlndweasraraholdet‘spmposalln]t;pmxy' .
Staten ﬁi’and,!denﬁfymepmposallnltsfonnofpmxywhensmecompany;holdsanannup o special.- -
N nqofsharahold' ) surnmary, In order to'have yourshareholderpmposal included.ona’
- company's:proxy card; and included- alongwlmanysupporﬂng , hmpmxyshtemenh'you -.
'*mistbe’eligible and follow certain procedures. Under. a féw specific.circums j.’thecompanyls
_pennlltedtooxcmdempmpom thnlyaﬂarsubmltﬁngltsmasonstoﬂmeCommb&omWe
stractured this section in a.question-and-answer format so that it is easier to: understand The

. .mfamncesto“you‘amtnashamho!derseelﬁngtosubmﬂﬂ\e proposal..

-{a) Question 1: Whatlsa proposal?Asharaholderproposal isyourreeommendationor ,
’ tegulrememmatthe ‘company:and/or its:board ofdlreotorstakeacﬂon.whldlyou -intend to-prese
ameetingofmecompany'sshareholders.Yourproposalshou!dstahasdearlyaspow’bleme
. ‘course of action that you believe the-company should follow. If Your proposalis:placed.onthe. - -
" ‘conipal y’s proxy-card, theoompanymustalsopmVldelnmefonnofproxymmforstholdersb
,,‘spacifybyboxesachoscebetweenappmval or disapproval, or abstention. Unless otherwise: lndicated
-‘meword'woposal'asmedlnﬂ\lssecﬁonrefersbomtoyourpmposal.andtoyourcomondfng

' _éshlement in supportofyour proposal (if any)..

e }(b) Quesdonz.Whoisellglbletosubmita proposal andhawdoldemnsﬁatatomecompany
.- that.l.am:eligible?.(1) In order 1o be eligible to submita pmposal.youmusthaveeonﬁnuouslyhddat
$2000!nmrketvalue.or1% ofﬂwecompany‘ssecuﬂhesenhuedtobevohedonmemposalat;,
.meeﬁngforatleastoneyearbyﬂwdateyousubmnmepmposal Youmustoommetoholdmose
._.fsewrlbesmroughmedataofﬂ)emeeﬂng , ‘

, (Z)Hywamﬁnmglstemdholderofyoursecunﬂes wtud:meanslhatyowmmappearsjnme
_.company’s records as a shareholder, the company can verify your eligibility on its:own;: h
rvﬂllsunhavetopmvndemecompanywimawntten slatementmatyou‘mtendtoeonﬁnueﬁholdﬁne

~:‘ ritlast!uoughthedatoofmemeetlng iof shéreholders. However.iflikemanyshare, u-are

: v'theeompany in one: oftwoways

' (I)Theﬁrstway:stosubmrttn the eompmyawritten statementfmmﬂ'se record"holder:ofywr
_.sewnbas (usually a broker or- bank) venfymg that, at the ume yoqsubmmed your pmpow.you

fi

o ', ¥ "’_'ula136(§240 13d-102). Fom|3(§2491030flhischap,t _

L8 “ér)aMlbrFom5(§249 ;105 of this chapter), oramendments‘lm 9 documents.or:updated. --
ﬁ»’ms; Feflecting your owniership of tie-shares: as of-or béfore: theﬂabeo'n which' the one-yeaaellglbmty

Http/fwww.ecfr.govicgi-bin/text-idx?o=ecfr&SID=aa2b16e5079753994ee80Tb6824ade2... . 12/12/2012
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el perlo b’e’g‘ins. rf’you have filed one of these documents with the: SEC you maydemonst:ata youn
_ eligiblllly by submxttmg to the oompany s Pa

(A) A copy of the schedule andlor form, and any subsequent amendmenls reponlng a change in .
_ your ownership level;-

(B) Your written statement that you continuously held the required number of shares for the one-
year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of theshares through the date of
the company's annual or speclal meeting.

(c) Question 3: How many proposals may | subrnlt? Each shareholder may submil no more than -
one proposal to a company for a particular shareholders' meeting.

(d) ‘Question 4: How long can my proposal be? The proposal, includmg any awompanylng
‘supporting statement, may not exceed 500 words
(e) Question 5: What Is the deadline for submitting a proposal? (1) If you are submming your

proposal for the company’s annual meeting, you can in most cases find the deadline in last years
proxy statement. However, if the company did not hold an annual meeting last year, or has changed
the date of its meeting for this year more than 30 days from last year's mesting, you can usually find
the deadline in one of the company’s quarterly reports on Form 10-Q (§ 249.308a of this chapter), or in
shareholder reports of investment companies under § 270.30d-1 of this chapter of the investment
Company Act of 1940. In order to avoid controversy, shareholders should submit their proposals by
means, including electronic means, that permit them to prove the date of delivery

; :(2) The deadline is calculated in the following manner if the proposal is submitted for.a regularly
scheduled annual meeting. The proposal must be received at the company’s principal executive
offices not less than 120 calendar days before the date of the company’s proxy statement released to
shareholders in connection with the previous year's annual meeting. However, if the company did not -
hold an annual meeting the previous year, or if the date of this year's annual meeting has been
changed by more than 30 days from the date of the previous year's meeting, then the deadline is a
reasonable time before the company begins to print and send its proxy materials. -

(3) If you are submitting your proposal for a meeting of shareholders other than a regulary
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and
send its proxy materials.

(f) Question 6: What if | fail to follow one of the eligibility or procedural requnrements explainedin
answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal, but
only after it has notified you of the problem, and you have failed adequately to correct it. Within 14
_calendar days of receiving your proposal, the company must notify you in writing of any procedural or -
eligibility deficiencies, as well as of the time frame for your response. Your response mustbe - - .~
postmarked, or transmitted electronically, no later than 14 days from the date you: receivedthe @

- company's notification. A company need not provide.you stich notice of a deficiency if the deficiency -
caninot be remedied, such as if you fail to submit a proposal by the company’s properly determined -
“deagdiine. If the company intends to exclude-the proposal,-it will later have to make a submission under
§ 240 14a-8 and provide you with a copy under Question 10 below, § 240.14a-8(j). :

*(2) fyou fail in your promise to hold the required number of securities through the date ofthe .

- _Vmeeﬁng of shareholders, then the company will be pemmitted to exclude all of your ploposals fmm ils
vpmxy materlals for any meetlng held in the followlng two calendar years.

http://www_ecfr.gov/cgi-bin/text-idx?c=ecfr&SI[D=aa2b16e5079753994ee897b6824ade2... 12/12/2012
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('9) Questlon? Whohasthe burden.of persuading the Commissmn oritsstaffthatmy propoaal SRR
ﬁnbeexduded?Exoeptasothemsenotad meburdemsonthecompanytodemonstratathatltis PR
, enhﬂedtoexcludeaproposal ' ‘ ‘ e

(h) Question 8: Must Lappear personally atthe shareholders meeling to present the proposal? (1)
Either you, or your répresentative who is qualified under state law to present the proposal on your- -
behalf, must attend the meeting to present the proposal. Whether you attend the meeting yourself or
send a quallfied representative to the meeting in your place, you should make sure that you, or your
reptesenhtlv?  follow the proper state law procedures for attending the meeting and/or presenting- -

. your proposal

(2) fthe company holds its shareholder meeting in whole of In part via electronic media, andthe -
company permits you or your representative to present your proposal via-such media, then' you may
appear through electronic media rather than traveling to the meeting to appear in person.

(3) If you or your quallﬂed representative fall to appear and present the proposal, wlthout good
cause, the company will be permitted to exclude all of your pmposals from its proxy materials for any
meetings held in the following two calendar years. -

(1) Question 9: If | have complied with the pmoedural requirements, on what other bases may a
company rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper
subject for action by shareholders under the laws of the jurisdiction of the company’s organization;

Note 70 PARAGRAPH ( | X(1): Depending on the subject matter, some proposals are not considered proper
under state law if they would be binding on the company If approved by shareholders. In our experience, most
proposals that are cast as recommendations or requests that the board of directors take specified action are -
proper-under state law. Accordingly, we will assume that a proposal drafted as a recommendation or suggestion
is proper unless the company demonstrates otherwise. -

(2) Violation of law: If the proposal would, if Implemented cause the company to violate any state,
- federal, or foreign law to which it is subject;

NOTE TO PARAGRAPH ( § 2): We will not apply this basis for exclusion to permit exclusion of a proposal on
grounds that it would violate foreign law if compliance with the foreign law would rawttmaviolaﬁonofanystats
or federal law.

' (3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
- Commission's proxy rules, including § 240.14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim . .
or gﬁevance against the company or any other person, or if it is designed to result in a benefit to you,
or to further a personal interest, which is not shared by the other shareholders at large;

(5) Relevanoe If the proposal relates to operations which account for less.than 5. percent of the .-
compan)fs total assets at the end of its most recent fiscal year, and for less than 5 percent of its net -
eamings and gross sales for Its most recent fiscal year. and is not otherwise sigriificantly related to. the

, company's buslnass. §

{6) Absence of power/authority If the company wou!d lack the power or authority to. unplement the
proposal; - , :

N [(5] Management functfons If the proposal deals witha matter nalatlng to the company‘s ordmary
. buslness operatxons. :

hitp://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=2aa2b16e5079753994ee897b6824ade2... 12/12/2012 .
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(l) Would disqualify a nommee who is standmg for election
(n) ‘Would remove a dlrector from office before his or hertenn expired;”

(i) Questlons the competence, business judgment, or characterof one or more nomlnees or
dlrectors. ' .

(iv) Seeks to include a specific individual in the company's proxy materials for. ehctron to the

‘ board of directors, or

(v) Otherwlse could aﬂ'ect the outcome of the upcommg election of directors.
(9) Conﬂic:s w:th oompany's proposal: If the proposal directly conflicts with one of thecompany's

" own proposals to be submitted to sharehoklers atthe same meeting;

NoTe 7o PARAGRAPH( 1 X9): A company’s submission to the Commrsslon under this section should specify
the points of confiict with the company’s proposal.

(1 0)l Substantially implemented: If the company has already substantlally mplemented the
proposal;

Norempmemm(l)(m) A company may exclude a shareholder proposal that would provide an advisory
vole or seek futura advisory votes to approve the compensation of executives as disclosed pursuant to item 402 -
of Regulation S-K (§ 229.402 of this chapter) or any successor to ltem 402 (a “say-on-pay vote”) or that relates
to the frequency of say-on-pay votes, provided that in the most recent shareholder vote required by § 240.14a-21
(b) of this chapter a single year ( Ze., one, two, or three years) received approval of a majority of votes caston
the matter and the company has adopted a policy on the frequency of say-on-pay votes that is consistent with .
tl'oecholoeofmemjoﬁlyofvotescastlnlhemostrecentshareholdervoterequlredby§24014a-21(b)ofmls
chapter.

(1) Dupl:caﬂon if the proposal substantially duplicates another proposal previously: submltted to
the company by another proponent that will be included in the company’s proxy materials forthe same
meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as another .
proposal or proposals that has or have been previously included in the company’s proxy materials -

within the preceding 5 calendar years, a company may exclude it from its proxy materials for any
meeting held within 3 calendar years of the last time it was included if the proposal received: . -

(i) Less than 3% of the vote If proposed once within the preceding 5 calendar years;

(if) Less than 6% of the vote onits last submission t shareholders if proposed twice prevlously
within the preceding 5 calendar years; or -

(rii) Less than 10% of the vote on its last submlssron to shareholders if proposed three: hmes or .
more prevrously wlthln the preoedmg 5 calendar years' and - ,

lvid(1 3) Speclfic amount of deends lfthe proposal relates to speclﬁc amounts of wsh or stock
dividends.

(]) Questron 10: What procedures must the company follow ifit lntends 1o exc!ude my proposal?' i

9(1) Ifthe company iritends to-exclude a proposal from its proxy materials,: tmustfile its reasons: with

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=aa2b16€5079753994¢e897b6824ade2... - 12/12/2012



e I'ihe"Conimlss!on no: latar than 80 calendar days before nﬁles«nsdeﬁmhveproxy siatemenband
N form of; proxywnhthe Commission. The company must simultaneously provide you with'a copy of ltS
~'submission: The Commission staff may permit the company to make.its submission later than 80 days PR
. before the oompany files its definitive proxy statement and form of proxy, if the company demonstrates
- good cause-for missing the deadline.

(2) The company must file six paper copiee of the following:
(i) The proposal;

(l') An explanation of why the company belleves that it may exclude the proposal, which should, if

possible, refer to the most recent appl!cable authority, such as prior Division’ letters issued underthe
rule;and . -

(i) A supporting opinion of counsel when such reasons are based on matters of state or foreign

(k) ngslion 11: May | submit my own statement to the Commission responding o the company's
arguments

Yes, you may submit a response, but it is not required. You should fry to submit any response to
us, with a copy to the company, as soon as possible after the company makes its submission. This
way, the Commission staff will have time to consider fully your submission before it issues its
response. You should submit six paper copies of your response.

(l) Question 12: If the company includes my shareholder proposal in its proxy materials, what
information about me must it include along with the proposal itself?

(1) The company’s proxy statement must include your name and address, as well as the number
of the company’s voting securities that you hold. However, instead of providing that information, the .
- company may instead include a statement that it will provide the information to shareholders promptly
upon receiving an oral or written request.

(2) The oompany is not responsible for the contents of your pmml or supporting statement.

. (m) Question 13: What can |.do if the company includes in its proxy statement reasons why It
belleves shareholders should not vote in favor of my proposal, and | disagree with some of its
_ statements?

(1) The company may elect to include in its proxy statement reasons why it believes shareholders
should vote against your proposal. The company Is allowed to make arguments reflecting its own point
of view, just as you may express your own point of view in your proposal’s supporting statement.

. (2) However, if you belleve that the company's opposition to your proposal contains materially
false or misleading statements that may violate our anti-fraud rule, § 240.14a-8, you should promptly
send to'the Commission staff and the company a letter explaining the reasons for your view, along
witha copy. of the company’s statements opposing your proposal. To the extent possible, your letter

* should include specific factual information demonstrating the inaccuracy of the company’s claims.

" Time permitting, you may wish to try to work out your differences wlth the oompany by you:self befom

‘oontacﬁng the Commlssion staff.

R ) We require the company to send youa copy ofits statements opposing your proposal before it
R sends its proxy materials so that you may bring to our attenﬁon -any materially false-or mismdmg _

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=aa2b16e5079753994ee897b6824ade2... 12/12/2012
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.(l),,lf our: no-acﬁon response wquim that you make revlstons to your proposalorsuppomng
statement as a condition to réquiring the company to include it in'its proxy materials; then the company
must provide you with a-copy of its opposition statements no later than 5alendardays aﬂerthe 4
company receives a copy of your revised proposal; or’ : :

(II) In all other cases, the company must provide you with a copy of its opposition statements no -
later than 30 calendar days before its files definitive copies of ns proxy statement and form:of-proxy
under§ 240.14a-8. .

[63FR29119 May28 1998; 63FR50622.50623 Sept.22 1998 asalnendedatnFR4168,Jm29 2007;
72 FR 70456, Dec..11,2007; 73 FR 977, Jan. 4, 2008;76FR6045 Feb. 2, 2011; 75FR58782 +Sept. 16, 2010}

For questions or comments regarding e-CFR editorial content, features, or design, emak ecfr@nara.gov.
For questions conceming e-CFR programming and delivery issues, emall webteam@gpo.gov.

http://www.ecfr.govicgi-bin/text-idx?c=ecfr&SID=aa2b1 6e5079753994¢e897b6824ade2... 12/12/2012



etin No. 14F (Shareholder Proposals)

Secur ies and &xcnangb Commissior

'Dwision of Corporatiqn Finance
-Securities and Exchange C:ommisslon

iy Sharehutder Proposals
Staff Legal Bulletm No. 14F (;::F)
Action: Publlcatlon of CF Staff Lega! Bulletm
Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding ‘Rule 14a-8 under the Securitl&s Exchange Act of
1934.

Supplementary Information: The statements in this bulletin represent
‘the views of the Division of Corporation Finance (the “Divlsion”) This -
bulletin is hot a rule, regulation or statement of the Securities- and
Exchange Commission (the "Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts For further information, please contact the Division's: Ofﬁce of
Chief Counsel by calling (202) 551-3500 'or by submitting a web-based
request form ‘at https://tts. sec.gov/cgl-bin/corp fin_interpretive.

A. The purp‘ds’e" of this'bulletin

This bulletin is par "‘-".:of a continulng effort by the Division-to provide
guidance on important Issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletln contains Information regardmg.

« Brokers and banks that constitute “record” holders under Rule 14a-8
(b)(2)(1) for purposes of verifying whether a benefi cial owner is:
eligible to submit a proposal under Rule 14a-8;

» Common errors shareholders can avoid when submitting: proof of
cwnershtp to compames,

. The submission of revised proposals;

«- Procedures for withdrawing no-action requests regardmg proposals '
submitted by multiple proponents; and

« The Division's new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following

http://www.sec.gov/interps/legal/cfslb14f htm 12/12/2012
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B. The types of brokers and banks that constitute record" holders
under Rule 14a-8(b)(2)(|) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Riile 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must have
_continuously held at least $2,000 in market value, or 1%, of the cpmpany’s
securlties entitled to be voted on the proposal at:the sharehotderr meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company
with a written statement of intent to do so.2

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders In the U.S.: registered owners and
beneficial owners.2 Registered owners have a direct relationship with the
issuer because their ownership of shares is:listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by U.S. companies,
however, are beneficial owners, which means that they hold their securities
in book-entry. form through a securities intermediary, such as a:broker or a :
bank. Beneficial owners are sometimes referred to as “street name” -
holders. Rule 14a-8(b)(2)(i) provides that a beneficial ownercan provide
proof of ownership to support his or her:eligibllity to submit a proposal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at.the time the proposal was
submitted, the shareholder held the required amount of securities
continuously for at least one year.2

2. The role of the Depository Trust Company

Most Iarge U S. brokers and banks deposit their customers securities with,
and hold those securities through, the Depository Trust Company (‘DTC'),
.a reglstered clearing agericy acting as a: securitiés depository. Such brokers
and bainks are often referred to as “participants” in DTC.4 The names of

- these DTC participants, however, do iiot appear as the reglstered oowners of

the securities deposited with DTC on the list. of shareholders maintained by
the company or, more typlcally, by its transfer agent Rather, DTC’s .=
nominee,. Cede & Co., appears on the shareholder list as the sole registered -
owner of secutities deposlted with DTC by the DTC participants. A.company
‘can request from DTC a “securities position:listing* as of a specified date,
which identifiés the DTC particlpants having a:position in the company’s -

.- 'securlties and 'the number of securities héld by.each DTC participant on- that
date.2

3. Brokers and banks that constitute “record” ~hu,lc'i,e‘rs under.Rule o
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14a-8£b)(2)(i) for purposes of verifying whether a heneﬁcial -
owner is eilgible to submit a proposal under Ruie 14a-8 - -

In The Ham Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an Introducing broker could be considered a “record” holder for purposes of
Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and securities.& Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of

- dlient funds and securities, to clear and execute customer trades, -and.to -
handle :other functions such as issuing confirmations of customer: trades. -
and cuistomer account statements. Clearing brokers generally-are:DTC
participants; introducing brokers generally are not. As introducing brokers .
generally are riot DTC participants, and therefore typically do not appear-on
DTC’s securities posltlon listing, Hain Celestlal has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company Is unable to verify the positions against its own
or its transfer agent’s records or against DTC’s securities position listing.

In light of questions we have received following two recent court cases
relating to proof of ownership under Rule 14a-8Z and in light of the -
Commission's discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in a company’s securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As.a
result, we will no longer follow Hain Celestial.

* We believe that taking thls approach as to wh‘o constitutes a “record” -
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
‘beneficlal owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule,2 under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for- purposes of
. Sections 12(g) and 15(d) of the Exchange Act. .

) Companies have occasionally expr&ed the view that, because DTC's

- nominee, Cede & Co.; appears on the shareholder list-as the' sole registered .
owner of securities deposited with DTC by the DTC participants, -only DTC
or Cede & Co. should be viewed as the “record” holder of the securities’ held-- :

. on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never = .
interpreted the rule to require a shareholder to obtain a proof of ownership
" letter from DTC or Cede & Co., and-nothing in this guidanoe shouid be

eonstrued as. changlng that view.

: How cana shareholder determme whether hls or her broker or bank isa
| bTC partlclpant? ,
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. | ‘sharenéidess aiid compianies can confin whettiér s particiiar brokeb®e. |
'| bankis a:DTC participant by checking BTC's partigipant list, which is - | .

‘currently avallable ofi the:Internet at »

< . .

| tittp:/pwww.dtce.com/downloads/membership/directories/dtc/alpha.pif. . |

_ |
| What If 4 shavetiolder’s broker or bank Is hot of1 DTC's participantiiste |
6

' The shareholdér Will ieed to abtain proof of swnership from theDTC. |
| participant through which the Securities are’héld.. The shareholder - k-

- should e Able to find'olit Whe this: DTC participantiis by askinathe.  f.
shateholder’s‘broker or barik.2 - o FE ;

If the DYC participant:Knows the shareholder’s broker-or bank's. .. .
-holdings, ‘but doés not know thé sharetiolder’s hioldings, a sharsholder - |
“could satisfy Rule 14a-8(b)(2)(1) by obtaining and:submitting two; proof
-of ownership:statements verifying that, at the time'the proposal was -
‘submitted, the-required amount-of securitiés were-continuously: held for -
at least-oneyear ~ one from the:shareholder’s brokeror bank
confirming the shareholder’s ownership, aiid the-other from the DTE

participant confirming the broker or'bank’s.ownership. -

How will the staff process no-action requests that.argue for-exclusion on
-the basis that the shareholder’s proof-of ownership is not from a DTE.
‘| participant? ' ' ‘ o

- The: staff will grant no-action reliefto a company on the basis that the -
‘shareholder’s. proof: of ownership'Is not from-a DTC participantonly if. |
| the:cormpany’s:notice of defect describes the requited proofof .. . |-
ownership.if-a- manner that is. consistent with'theé guidance contained in
- this bulletin. Under Rule 14a-8(f)(1), the shareholder.will have.an. - |-
opportunity to-obtain tie requisite proof of ownership after receiving the
notice of defect.. ‘

€. Common errors shareholders can'évoid:'wh"en»subnilttlngapmp_f of:
ownership to companies ' ‘ ‘ '
,’I;ﬁ-'thisséctlén,r vie'describe two. common: errors. shareholders make when’
submitting ‘proof of ownership for:purposes of Rule 14a-8(b)(2), and:we.

.provide guidance on how to avold these errors:

First, Rule 14a-8(b) réquires a shafeholder to provide proof of oﬁner,sbfg-- ..
that he or she'has “continuously held at least $2,000.In market value; or: -
1%, of the company's:secyrities-entitled to be voted on the proposal at the

neeting for at!least one year-

proposal” (emphasis added):A2 We note that'many proof-of ownership -

letters do not satisfy.thils.requirément because they.do notverify'the - - .
shareholder’s beneficial ownership*for the entire-one-year period preceding, -
and Including the date the proposal is submitted. .In:some.cases; the letter
-speaks as of a date-biefore the date the proposal is:submitted; thereby. .-
leaving & gap between the:date of the verification-and the date the proposal-

is submitted. In other cases, the.letter speaks:as of a date-after.the'date

the proposal was subinitted biit covers a.period-of only one yearjthus .
failing to verify the:shareholder’s beneficial ownership-over the réquired full. -
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aane-yearrpbﬂgd preceding: .the da:esome proposm?ssnbmlsstom o o

'Second, mgny letters fail to mhﬂnhwntlnuous owhershipof ’theseeudtles
This can sgeur: when a broker or bank:submits a [étter that confimis-the
shareholder's beneficial ownership.only as.of.a specified-date but: Omits: any
reference to-continuous owneérship fora onéyedrperiod.

We: recognlze thatthe requirerments.of Rule: 14ao8(b) are highly. presq'lpl.‘Ne
and.can cause’Inconvenience for shareholders:when ‘submitting proposals;.
Althaugh: our administration of Rule: 14a+8(b) 15 constrained by the.terms 6f:
the rule, we:belleve that'shareholders:canavoid the two:errors. hlgbllghted»
‘above by arrariging to have their:broker:or bank provide the required -
vérification:of ownership ‘as-of the-date they plan.to. subrhlt’ the. i:l‘oposal
uslng the: followmg format:

*As.of [date the proposal Is siibmitted], [name:of' shareholder]
‘held; and has held contiiously. for.at feast one year,: [number
of securities] sharés of [company name] [dass of securities}."

As.discussed:above; a shareholder may aiso needto: provlde a separate
written statement from the DTC participant through which the shareticider’s :
securities-are held If the shareholder's. brokeér or bank.is-not.a DTC.
participant.

D. The .s'uhmi'slbnsof revised proposals-

- O o&casion;-a- shareholder will revise.a proposal after submitting: it to-a
comnpany. This sectjori addresses quéstions we iave received regarding:
'revlslons to.a proposal or supportlng statement. '

1. A shareholder submits a timely proposal. The: shareholder then
submits:a revised proposal:before the company’s deadline for
recelving proposals. Must the companv aecept the. revisions?

‘Yes. In this situation; we believe the revised: proposal sérves asa.
replacement of the initial proposal. By subniltting:a révised proposal, the: -
shareholder has.effectively withdrawn:the-initial proposal. Therefore, the.
shareholder Is fiot.in’ violation: of thie: one-proposal limitation.in:Rule 14a-8.
(c)- 12,If theé:company inténds to: submlt .a no-action request it must do: '$0
“With respect to the revised proposal,

we: recognize that in"Question. and Answer E.2. of: SI'B: No. 14, we lndlcated
that'if axshareholder rnakes revislans to-a-proposal before the:company
-submlts “lts no-actlon request, the s company can: -choase whether to-accept
; ions:. However, this. guldance has:led ‘some- oompanles toxbelleve
thit, In.cases:where shareholders ati’emptt’o make:changes:to.an initial -
proposal,; the: company is fiee to Ignore such revisions:éven if the revnsed
‘praposal'is sdbmitted’before‘thé company’s deadline: Torreceiving
sharefidider: proposals We:are-revising-our: guldance on-this:issue to. make:.
: dearthal: & oompahy may not lgnore Q: révlsed ,proposal In thls sltuatlon 3

‘2.4 shareholder submits a tlihely proposal. Aﬂer ‘the deadllne‘for
recel‘vlng proposals, the: sﬁareholderspbmltsafrevlsed proposal.
Mustthe: .company accept: the revlsions?
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~Nog If x s shareholder submits revlslons toa ’proposal atteﬁtbe deadiinelfor

_receiving: proposals-under-Rule 14a-8(e); the:company: Is:nat:reqiliired £b,

atceptithe revisions. However, if the company: does:not accept: the:
revisions, It miust treat the revised pfoposal as.a:second.proposal and
Subriiit 3 fiotice stating 'lEs:Intention to exclude the.revised proposal;. as
véquired by Role 14a-8(j). The company's notice:may-cite Rule 14a-8(¢) as.
the reason for excluding the. revised proposal.. If the company does not
Zecept the revisions-and Inténds to'exclude:theritial proposal; ft-would:

. also need to'submit its reasons for excluding the in’itlal pmposal

3.3f a shiareholder submits a reviged prcgosal, a5 of Whichfdate
' mnst the shareholder prove yhis.or her share owmrship? .

A shareholder must prove ownershlp as-of the date the: orlglnal proposal is
submitted. When the Commilssion  has-discussed revislons:to. proposa]s,u it
“has:not suggested-that a tévisiop triggers a requirement to provide proofof -
-awnership-a second time; As outlined irt Rule: 14a-8(b), proving ownership.
includes providing.a written statenient that the shiareholder intends to
continue to hold the securities through the date of thie sharetiolder meetlng.
‘Rule 14a-8(f)(2) provides that if the shareholder *falls ih [his ofher].
promiséto hold the required numhbér of securities thraugh the date: of the:
meeting ofshareholders, then the company will be-permifted to exclude all
of [the same shareholder’s] proposais from its proxy materials for any
feéting held In the Tollowing two calendar years,” With these provisions:in
‘mind,; we do not interpret:Rule’ 14a-8 as-requiring additional proof-of
ownership when a shareholder submits a revised proposal:ds-

E. Pirocedures for- withdrawing no-action: requests for pronosals
ﬂsubmitted by. multlple proponenis

~ We have: previously addressed the requirements for wl;hdranng a Rule
~ 14a-8 no-attion request in SLB Nos. 14 and 14C: 5LB No. 14 notes thata.
company-should intiude:witha withdrawal letter documentation
‘demonstrating/that a‘shiareholder has withdrawn the proposal. In cases
‘where a proposal submitted by multiple shareholders is"withdrawn; SLB:No,
14C states that, If each shareholder has designated a léad individual to-act
"0 Its behalf and the company i5.ablé to deronstrate that the:individual is
-authorized to-act on behalf of all-of the proponents; the comipany need only
provide a letter-froni that:lead individual inticating that the lead individual
Is: wlthdrawlng the. prdposal on. behalf of all of-the’ proponents..

‘Becayse-there js.no. relief granted: by the staff in.cases where a no-acﬁon
‘réquest is withdrawn following the withdrawal of the related proposal; we
:recognlze that the threshold for withdrawing a no-action requestmeed frat
“beoverly burdensome. Going: forward; we Will process-a: withdrawal reqiiest
-if-the:company provides a lettér from the fead flier that' includes a :
.représentation that the lead filer js' authorized to-withdraw the- proposal on
_ behalf of each pmponent identified 1. the company’s no-actlon requést 46

. Use-of emali to transmit our Rule. 14a-8 ne~actfon. responses to. -
companles and proponents

'To date, the Division hias transmitted coples:of: ouf Ruie 14a-8 np-action
responses, incluiding ooples -of the: con’espondence we have: teeeived in:
connection with. such requests, by:U’s. mallto oompanles and proponerits, -
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We<alsmpqst othﬁponsesand<the¢re|§ted correspondencelt',me:
-.Gbmmlslbn'snwgbsihe shortly aﬂ:erlssuanbe ofwourarespdnse. R

:In nrd, : _tq.accelerate de ‘ery of slsz nesponss %) dompanlesand el
_jproponénts; andtorédu copylng-and pos!age mfgolng fomm
‘we intend to'transmit:our Rulé 144-8 o-attion. responses-by. emallto .
uoompanles‘and proponents;. We:therefore encourage’ both companlsand
.progonentsito Includeemall dmtact Information: inany. adenceto..
each-other:arid to-us. We-wili-us&/0:S. mail to transmit otir nb-action. -
PRSHORSE o any:company. or .préponenl: for-which werdo- not have emall
o oontacl: Infdrmatlon.

i leen ﬂle avallablllty aofour (&spdnss and the: relatecl corrospondenée dn,

- the: Commilssion’s website-and the requirement under: Rule: l14a-3 for i, -

~cormpanies.and proporients.to "C0py- -eachiother on: correspondehee B
‘submitted ta the Commission, we believé it I5:unnecessary to transmit-

pls of the refated carrespondence. along with: ourho-actlon résporise:

Therefore, we' intend to transmit-only our staff résponseé: -and notithe .
dorrspondenoa we recelve from the. parties. We will continue to post fo the:
:Commission’s wébsite toples of this corréspondence atthe sameel:lme that
We postour staff no-action nsponSe.

1 SeeRule 14a-8(b).

2-For an explanation-of the types of share ownership in the'U.S., see:
- Concept Release on U.S. Proxy System; Release'No: 34-62495 (July:14,
-2010). 175 FR 429827 (“Proxy Mechanlts Conoept Release'), at Section II: A.
“The:term “beneficial owner* does not have.a uniform meaning under the'
federal securities: laws. It‘has a different meaning/In;this.bulletin'as: N
oompared to “beneficlal-owner?’and “benéficial ownership”in Sed:lons 13:
.and 16:of the Exchange Act. Bur Oseof the.termy in:this bulletin is not:
lnténded to suggest that registered owners-are not béneficial ownersfor:
: purposes:of: those Exchange Act: provisions. See Proposed. Amendments to:

- ‘Rule-14a-8 urider/the’ ‘Seécurities Exchange Act of 1934 Relating to: ‘Proposals:
by Sécisrity Holders, Release Na. 34-12598 (July 7, 1976) [41:5R 29982},
atn;2:("Theterm ‘beneficlal-owner” when, used:in the-context:of the proxy

- rules, and in light of the purposes of those rules, may be interpretéd'to -
havea broader mieaning than It would:for-certali 6ther:purpose[s].under-
:hé. federal securities laws,.such-as: reportlng pursuant tothé Wllllams

. ") '

A1rra shareholder has filed & Schedule 1BD, Schedule 135, Form 3, Form4
~-OF Forfn ‘Siréffecting ownershlp of the requlred amount’ of sharés, the:” -
~'sharéholder-may Instead prove ownérship by submitting’a-copy of Stich
* “filifigs and. providing the addltlonal lnformal:lon that:is: dasgrlbed‘ in lRule
14a-8(b)(2)(I):

- 4DYC holds the deposlted $ecurities - *furigible: bufk,* tmeanlng that there
‘are.no:specifically identifiable shares directly owned: by the DTC:
;partldpants. Rather; each DTC paticipant tiolds a pro rata Interest o -
_pasition- In:the.aggregate number of shares 6f a particular issuer: held:at
DT Con:espondlngly, each customer:of a DTC,pafticipant~such:as:an - -
A lndlvldual lnv&stor =ownsa pro rata Intérest in the' Bhares in: w”hich the oTC

- Rttt sec.goviinterpy/legal/cisIbl 4 tm: 181212012,
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: 5“.~partiqpant has- a pro rata. interest. See Proxy Mechanls Concept Release
" at Section 11.B.2.a. R

2 See Exchange Act Rule 17Ad-8.

§ See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] (*Net Capital Rule Release™), at Section II1.C.

Z gee KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011,), ‘Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010) In both cases, the court
concluded that a securitles intermediary was not a record holder for
purposes of Rule 14a-8(b) because 1t did not appear on a list of the
company’s non-objecting beneficial owners or on any DTC securities
position listing, nor was the lntermedlary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In addition, If the shareholder’s broker is an introducing broker, the:
shareholder’s account statements should include the clearing broker’s
identity and telephone number. See Net Capital Rule Release, at Section
11.C.(iii). The clearing broker will generally be a DTC participant.

10 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company's receipt date of the proposal, absent the
use of electronic or other means of same-day delivery

Al This format is acceptable for.purposes of Rule 14a-8(b), butitis not
mandatory or exclusive.

12 As such, it Is not appropriate for a company to send a notice of defect for
muitiple proposals under Rule 14a-8(c) upon receiving a revised proposal. -

13 This position will apply to all proposals submitted after an initial proposal
but before the company’s deadline for receivlng proposals, regardiess of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder afﬂrmatively indicates an intent to submita second,
additional proposal for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) If it intends to exclude. either proposal from-its proxy .
materials in reliance on Rule 14a-8(c). In light of this gundance, with -
" respect to proposals or revisions received before a company’s-deadline for .
- subriission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
-and other prior staff no-action letters in which we took the view thata:
proposal would violate the Rule 14a-8(c) one-proposal llmltatlon f such.
proposal Is submitted to a company after the company has either submitted
- a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
" -the same proponent or notified the proponent that the earller proposal was
excludable under the rule.

4 See, e.g., Adoption of Amendments. Relating to Proposals by Securlty
-Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994]
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ate‘thé proposal 3 submltt’ed a proponent M o dm notadequately
- rove:ownership:in connection with a‘proposal is-not permltted to: submlt
: another proposal for the same meeting ona later date. A

18 Nothiing in this staff position hasany effect on the status of any
shareholder proposal that is not withdrawn by the proponent or its.
authorized representative.

o ,http //www. sec.gov/lnterps/legallcfslbl4f htm
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. Sharchoder Proposals

B. Partles thatscan provlde proof of ownershlp under Rule 14a-8(b)
(2)(!) for. purposes of verifylng whether a beneficial owner :s
eligible to subrnit a proposal under Rule 14a-8

1. Suffimency of proof of ownership letters provided by
?f)ﬂliates of DTC participants for purposes of Rule 14a-8(b)(2)
i

To be eligible to submit a proposal under Rule 14a-8, a shareholder must,
among other things, provide documentation evidencing that the
shareholder has continuously held at least $2,000 in market.value, or 1%,
of the company’s securities entitiéd to be voted on the proposal at the '
shareholder meeting for at least one year-as of the date the shareholder
submits the proposal. If the shareholder is a beneficial owner of the
securities, which means that the securities are held in book-entry form
through a securities intermediary, Rule 14a-8(b)(2)(i) provides that this
documentation can be in the form of a “written statement from the ‘record’
holder of your securities (usually a broker or bank)....”

In SLB No. 14F, the Dlvision described its view that only securities
intermediaries that are participants in the Depository Trust Company
("DTC") should be viewed as “record” holders of securities that are.
deposited at DTC for purposes of Rule 14a-8(b)(2)(i). Therefore, a
‘beneficial owner must obtain a proof of ownership letter from the DTC
participant:through which its securities are held at DTC in order to satisfy
the proof of ownership requirements in Rule 14a-8.

During the most recent proxy season, some companies questioned the
sufficlency of proof of ownership letters from entities that were not
themselves DTC participants, but were affiliates of DTC participants.2 By.
virtue of the affiliate relationship, we believe that a securities intermediary
holding shares through its affiliated DTC participant:should be in a position
to verify its customers’ ownership of securities. Accordingly, we are of the
view that, for purposes of Rule 14a-8(b)(2)(i), a proof of ownership letter
from an afflllate of-a DTC participant satisfies the requirement to provide a
proof of ownership letter from a DTC participant.

2. Adequacy of proof of ownership letters from securities
intermediaries that are not brokers or banks

We understand that there are circumstances in which securities :
intermediaries that are not brokers or banks maintain securities acoouns in
the ordinary ‘course of their busiriess. A shareholder who holds securities -
: through a securities intermediary that is not a broker or bank can-satisfy -
L ~ Rule 14a-8’s documentation requirement by submitting a proof of '
- ownership letter from that securities lntermediary.2 If the securities - . -
intermediary is not a pTC partidpant or-an.affiliate of a DTC participant,
- then the shareholder will also need to obtain a proof of ownership letter- - -
- .from the DTC participant or an affiliate.of a DTC partncipant that can verify
~ the holdings: of the securities intermediary. v _

C. Manner in which-companies should notify proponents- of a failure :
to provide proof of ownership for the one-year period required
under Rule 14a-8(b)(1)

http://www.sec.gov/interps/legal/cfslb14g htm . 12/1212012
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. " As discu‘s_égd ‘:in Se_ctlo_r_l;.:é. of SLB No. 14F, a,~commonferror-slri -pfoof;ofv.:ﬂ._n IO
--+.-.ownership letters is that they do not verify a proponent’s beneficial. .-~ - .
-ownership for the entire one-year period preceding and including thedate -

the-proposal was submitted, as required by Rule 14a-8(b)(1).In-some . -
cases, the letter speaks as of a date before the date the proposal was.
submitted, thereby leaving a gap between the date of verification and the
date the proposal was submitted. In other cases, the letter speaks asof a
date after the date the proposal was submitted but covers a period of only
one year, thus failing to verify the proponent’s beneficial ownership .over
thf, re_quiired full one-year period preceding the date of the proposal’s
submission. ‘ '

Under Rule 14a-8(f), if a proponent falls to follow one of the eligibility or
procedural requirements of the rule, a company may exclude the proposal
only if it notifies the proponent of the defect and the proponent fails to
correct it. In SLB No. 14 and SLB No. 14B, we explained that companies
should provide adequate detail about what a proponent must do to remedy
all eligibility or procedural defects.

We are concerned that companies’ notices of defect are not adequately
describing the defects or explaining what a proponent must do to remedy
defects Iin proof of ownership letters. For example, some companies’ notices
of defect make no mention of the gap in the period of ownership covered by
the proponent’s proof of ownership letter or other specific deficiencies that
the company has. identified. We do not believe that such notices of defect
serve the purpose of Rule 14a-8(f).

Accordingly, going forward, we will not concur in the exclusion '-of a proposal -
‘under Rules 14a-8(b) and 14a-8(f) on the basis that a proponent’s proof of

ownership does not cover the one-year period preceding and Including the
date the proposal is submitted unless the company provides a notice of
defect that identifies the specific date on which the proposal was submitted
and explains that the proponent must obtain a new proof of ownership
letter verifying continuous ownership of the requisite amount of securities
for the one-year period preceding and including such date to cure the
defect. We view the proposal’s date of submission as the date the proposal
is postmarked or transmitted electronically. Identifying in the notice of
defect the specific date on which the proposal was submitted will help a
proponent better understand how to remedy the defects described above-
and will be particularly helpful in those instances in which it may be difficult
for a proponent to determine the date of submission, such as when the
proposal is not postmarked on the same day it is placed in the mail. In
addition, companies should Include copies of the postmark or evidence of
-electronic transmission with their no-action requests.

D. Use of website addresses in proposals and supportin
statements -

- Recently, a number of proponents have incuded in their proposals or in

their:supporting statements the addresses to websites that provide more
information about their proposals. In some cases, companiés have sought
to exclude either the website address or the entire proposal due to the

“reference.to the website address.

In SLB No. 14, we explained that a reference to a website address.in a
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o -inRule 14a-8(d) ‘We continue to be of this view: and; accordlngly, ‘we Wl
S :;.-contlnue to.count a website addres as one-word for. purposes:of:Ry
" 8(d). To the extent that the company seaks the exclusion:of.a-websl

‘;proposal does not ralse the oonqerns addressed by the soo-.wom' limlta‘

.- reference In a proposal, but not the: proposal itself, we wlll continue'to; .. .: e
follow the guidance stated in SLB'No. 14; which provides that: referenoes to SRR
. website addresses in’ proposals or supporting statements could besubject S
.to exclusion under Rule 14a-8(1)(3) if the information. contained:onthe . - :
- website Is materially false or misleading, irrelevant to-the. subject matter of . -
the prc;poml or otherwlse in contraventlon of the proxy rules, lndudlng Rule :
' 14a-9 _

" In llght of the growlng lnterest ln lncludlng references to’ webslte addresses FRIERG
in proposals and supporting statements, we are providing-additional - ;-' e -
guidance on the appropriate use of webslte addresses in; proposals and L

* supporting statemenls A , ‘ o e

1. References to website addresses in a proposal or |
supporting statement and Rule 14a-8(l)(3)

References to websites In a proposal or supporting statement.may raise
concerns under Rule 14a-8(i)(3). In. SLB No. 14B, we stated that the
exclusion of a proposal under Rule 14a-8(i)(3) as vague and indefinite may .
be appropriate If neither the shareholders voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to" ,
determine with any reasonable certainty exactly what actions or measures
the proposal requires. In evaluating whether a proposal may be excluded
on this basis, we consider only the information contained in the proposal

L and supporting statement and determine whether, based on that

information, shareholders and the company can determlne what actlons the
proposal seeks.

If a proposal or supporting statement refers to a website that provides-
_information necessary: for sharehoiders and the company to understand -
with reasonable certainty exactly what actions or measures the. proposal
réquires, and stich information is not also contained in the proposal or-in
the supporting statement, then we believe the proposal would raise .
-concerns under Rule'14a-9 and would be subject to exclusion under Rule .
14a-8(i)(3) as vague and indefinite. By contrast, if shareholders and the .
company can understand with reasonable certainty-exactly what actions or
measures the proposal requires without reviewing the information provided -
on the website, then we believe that the proposal-would not be subject to =
exclusion under Rule 14a-8(i)(3) on the basis-of the referencetothe = .~ =+ -l
website address. In this case, the information on the website only o T
~ supplements the information contained ln the. proposal and in l:he - ;
'supporting statement : O D

2. Provldmg the company with the materlals that wull be
publlshed on the referenced websnte e :

- 'We recognlze that if a proposal references a webslte that is not operational
. atthe time the proposal is submitted, it will be impossible for a company or
the staff to evaluate whether the website reference may be excluded. In-
our view, a reference to a non-operational website In a-proposal or
" supporting statement could be excluded under Rule 14a-8(i)(3) as

http://www.sec.gov/interps/legal/cfslbl4g.htm - : 12/12/2012.



.. Information related to the.proposal but walt to-activate the website until

“thata proponent may wish to Include a reference to a website:containing

_ becomes clear that the proposal will be included in the company's-proxy ‘ -
materials. Therefore, we will not concur that a reference to a website may
be excluded as irrelevant under Rule 14a-8(i)(3) on the basis that it Is not
yet operational if the proponent, at the time the proposal is submitted, .
provides the company with the materials that are intended for publimtion
on the website and a representation that the website will become

operational at, or prior to, the tlme the company files its definitive proxy
materials.

' 3. Potential issues that may arise if the content of a
referenced webslte changes after the proposal is submltted

To the extent the information on a website changes after submission of a
proposal and the company believes the revised information renders the
website reference excludable under Rule 14a-8, a company seeking our
concurrence that the website reference may be exciuded must submit a
letter presenting its reasons for doing so. While Rule 14a-8(j) requires a
company to submit its reasons for exclusion with the Commission no later
than 80 calendar days before it files its definitive proxy materials, we may
concur that the changes to the referenced website constitute *good cause”
for the company to file its reasons for excludlng the website reference after
the 80-day deadline and grant the company's request that the 80-day
requirement be waived.

1 An entity is an “affiliate” of a DTC participant if such entity directly, or
indirectly through one or more intermediaries, controls or is controlled by,
or is under common control with, the DTC particlpant.

2 Rule 14a- -8(b)(2)() itself acknowledges that the record holder is “usually,”
but not always, a broker or bank.

3 Rule 14a-9 prohibits statements in proxy materials which, at the time‘and
in the light of the circumstances under which they are made, are false or
misleading with respect to any material fact, or which omit to state any
material fact necessary in order to ' make the statements not false or -~
misleading.

4 A website that provides more information about a shareholder proposal
may constitute a proxy solicitation under the proxy rules. Accordingly, we -
remind shareholders who elect to include website addressesIn their .
proposals to oomply with all appliable rules regardlng proxy solicitations.

http://www.sec.gov/interps/legal/cfsib1 4g.htm-
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¥ INVESTOR
Ji. VOICE
Investor Voice, SPC
2206 Queen Anne Ave N
Suita 402
Seattle, WA 98109
(206) 522-1944
IMPORTANT FAX FOR:
Jacob E. Tyler
Assistant Secretary
Morgan Stanley
Tel: 212-762-7325
Fax: 212-507-0010
From:
Bruce T. Herbert
Tel: 206-522-1944
Fax: 678-506-6510
Date: 12/27/2012 3 page(s), including cover

Memo:

Re: Verification of Shares for the Equality Network Foundation

Please see the attachied materials regarding the Letter of Verification for
the Equality Network Foundation, in response to Mr. Tyler’s 12/13/2012
letter.

Improving the Performance of Public Companies™
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W INVESTOR
JL VOICE
investor Voice, SPC
2206 Queen Anne Ave N
Suite 402
VIA FACSIMILE (to 212-507-0010) Seattle, WA 98109
X . (206) 522-1944
Thursday, December 27, 2012
Jacob E. Tyler
Assistant Secretary
Morgan Stanley
1221 Avenue of the Americas
New York, NY 10020

Re:  Shareholder Proposal Regarding Vote-Counting
Dear Mr. Tyler,

We received on December 14, 2012 your letter dated December 13, 2012 which
requested verification of shareholding for the Equality Network Foundation, in regard to a
shareholder proposal which was filed via letter dated December 6, 2012,

Attached Is a letter from the custodian that verifies that the shares have been
continuously held since 7/5/2007. This should fulfill the requirements of SEC Rule 14a-8
in their entirety — please inform us in a timely way should you feel otherwise.

The shareholder requests that you direct all correspondence related to this
matter to the attention of Investor Voice, at the address listed below or at the e-mail
address: tea vestorvoice.net

For purposes of clarity and consistency of communication, please commence all
e-mail subject lines with your ticker symbol "MS." (including the period) and we will do
the same.

Thank you. As expressed in the 12/6/2012 letter, the issue of fair and consistent
vote-counting is of importance to all shareholders. We look forward to a substantive
discussion of this critical corporate governance matter.

T. Herbert | AIF
Ch|ef Executive | ACCREDITED INVESTMENT FIDUCIARY

c Equality Network Foundation

Improving the Performance of Public Companies™
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Jetmary. 7, 2013

We have acted as special Delaware counsgl to Morgan ‘Stanléy, a Delaware
corporation {the “Compariy”), in -connection with a stockholder proposal '(the “Proposal™) on
behalf of Equality Network Foyndation (the “Pmpmm"), dated December6, 2012, for the 2013.
annal meeting of stockholders of the Company {the “Annual Meeting™). In this connection, yoit
haye requested our-opinion.as to certain matters under the laws of the State of Delaware.

For the puipose of rendering ouf opinionas expresséd herein, we have been
furnished with and have. reviewed the following dotuments: (i) tlic Amended gnd Restated.
Centificité of Incorporation of the Company as filed with the Secretary of State of the State of
Delaware (the “Secretary of State”) on Aptil 9, 2008, as amended by the Certificates of
Designation of the Company as filed with the Secretary of State on October 10, 2008, October
13, 2008 and October 23, 2008, respectively, the Cettificates of Bliniination’of the Company as.
ﬁfed with. the Secretary of State on June 23, 2009 and Jyly 20, 2011, and the Certificaté of
Mel:ger as filed with the Secretary of State an December 29, 2011 {colléctively, the the “Certificate
of' Ineorporahon”) (ii) the Bylaws of the Company; amended and restated on Mbr.ch 9; 2010 (the
“Bylaws™); and.{iif) the Proposal.

With respect to the foregoing dociiments, we have assumeid: (i) the avtheriticity of
‘all documents submitted to us. as originals; (ii) the. conformity to authentic originals. of all
documients submiittéd fo us as copies; (iii) the genuineness of'all sigratures and the legal capacity
of natural persons; and (iv) that the forégoing documents, in the forms.thereof submitted to us for
our. rewew, have not been and will not be altered or amended in any respect material to ‘our
opipion as expressed herein. 'We have not reviewed any . dooument pther than the documents
listed above for purposes of rendering this uplmon, and we agsume that there exists no proyision
of: any.- such other document that béars upon or is inconsistent with. qur opinion as expressed:
herein, In addition, we have conducted no independent factual investigation of ‘our own bat
rather liave relied solely on the foregoing documents, the statements and ‘information set. forth

men
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‘Morgan Stanley
Janiiary 7, 2013
Page2

-thetemand the. additional factual mattersirecited or assumed herein, all of which-we assume o be
trug, complete and accurate ixi ali hateridl respects.

THE PROPOSAL
The Proposal states the following:

RESOLVED: Shareholders of Morgan Stanley (or “Company™)
hereby ask the Board of Directors to amend the Company’s
governing documents to provide that -all matters presented to
shareholders shall be-decided by a simple majority of the shares
voted FOR and AGAINST an item (or, “witliheld” in the case of
bodrd elections). Thig policy shall apply to all matters unless
sharcholders have expressly approved a higher threshold for

specific types of items.

We have been advised that the Company is considering excluding the Proposal
fram the Company’s proxy statémient for the Annual Meeting 1mder, among other reasons, Rules:
14&-8(1)(1), 14a-8(i)(2) and 14a-8(1)(6) promulgated under the Securities Exchange Act of 1934,
as amiended. Rule 14a-8(i)(1) provides that a registrant may omit a stockholder proposal “[i]f the
proposal is not a proper subject for action by shareholders under the laws of the jurisdiction of
the company’s organization.” Rule 14a-8(i)(2) provides that a registrant may omit a proposal
from its proxy statement whén “the proposal would, if implemented, cause the company to
violate any state, federal, or foreign law to which it is subject.” Rule 14a-3(i)(6) allows a
proposal to be omitted if “the company would lack the power or authority to implement the
proposal.” In this connection, you have requested our opinion as to whether, under Delaware
law, (i) the Proposal is a proper subject for action by the Company’s stockholders, (i) the
implementation of the Proposal, if adopted by the Company’s stockholders, would violate
Delaware law, and (jii) the Company hasthe power and authority to imaplement the Proposal.

For the reasons set forth below, the Proposal, in our opinion, (i) would violate
Delaware law if implemented, (ii) is beyond the power and authority of the Company to
implement, and (iii) is not a proper subject for stockholder action under Delaware law.

DISCUSSION

I The Proposal woild violate Delaware law if implemented.

] The Comhpany i a Delaware corporation governed by the General Corporation
Law .of the State of Delaware (the “General Corporation Law”). The Staff of the Division of
Corporation Finance (the “Staff”) has previously permitted the exclusion of stockholder
proposals, like the Proposal, that, if implemented, would require a Delaware corporation to
mandats a stockholder voting standaid for corporate action that is lower than the standard

RLP1 7706760v.3
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feqiiired by the General Corporation Law based on the propssal violafing Delaware law.! n
-addition, the Staff also recenitly permitted exclusion of a stoockholder proposal submitted by the:
Proponent’s representative to en Ohip corporation that was identical to the Proposal on the
grounds that it required implementation of a voting standard that would viplate similar statutory
voting standards under Otiio corporate law.?> Far the very same reasoris, the Proposal submitted
to-thie Comtpany by the Proponent would violate Delaware law. Specifically, the Proposal would
require:the Company’s Board of Directors (the “Board”) to seek an amendment to-the Certificate
of Incarparation and/or Bylaws that, if fmpléemented, would violate Delaware law in that it would
purport to enable stockholders to authorize the taking of cettain corporate actions by the vote afa
sinple niajotity of the votes cast FOR aiid AGAINST the action, rather than the- minimum vote
tequiréd by the Geéneral Corporation Law to-authorize such actions.

Although stockholders could in some mstancs authorize the taking of corporate
action by a simple majority of the votes cast on the miatter,> there are a number of actions that,
under the General Corporation Law, mandate approval by stockholdets representing a majority
or more of the outstariding shares entitled to vote on the matter. For example, the General
Corporation. Law provides that: (i) convetsion of a. corporation to a limited liability company,
statutory trust, business trust or association, Teal estate investment frust, common-law trust or
partnership (limited or genéral) must be a}aproved by all outstanding shares of stock of the
corporation, whetlier voting or nonvoting;® (ii) any transfer or domestication of a Delaware
corporation to a foreign jurisdiction must be appraved by all outstanding shares of stock of the
corporation, whether voting or nonvoting;® ‘(iii) 2 proposal to dissolve thé corporation, if not
previously approvedbytheboard,mustbeanﬂlonzedbythewnttenconsentofallofthe
stockholders entitled to vote thereon; and (iv) any election by an existing stock carporation to be
treated as a “close cotporation™ must be approved by “at least 2/3 of the shares of each class of

! See AT&T Inc. (Feb. 12, 2010) (permitting exclusion of stockholder proposal under
Rule 149-8(i)(2) where proposal sought implementation of voting standard for stockholder action
by written consent that was less than would be required under the General Corporation Law for
gertain actions); Bank of America Corpuration (Jan. 13, 2010) (same); Pfizer Inc. (Dec. 21,
2009). (game), K;mberba-CIark Corporation (Dec. 18, 2009) (same).

See The M. Smucker Company (Juns 22, 2012) (permitting exclusion because certain
provisions .of the Ohio Revised Code require a greater stockholder vofing standard than the
standard: set forth in the proposal for taking certain corporate actions).

3 For example, Section 216. of the General Corporation Law permits a Delaware
corporation to-specify in its certificate of inicorporation or bylaws the stockholder vote necessary
for the transaction of business at any meeting of stockholders, which could be set at a simple
majority of the votes cast on the matter. However, Section 216 also provides that-a corporation’s.
authority to specify such a voting: standard is exprwsly subject to the stockholder vote required
by the General Corporation Law for a specified action. See 8 Del. C. § 216.

4 1d.-§ 266(D).

2 2 1d. §390(b).

8 1d.-§ 275(c).
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$totk of thie corporation which are outstanding”” In addition to the faregoing, the General
Cmpomtlon Law requirés & number of corporate actions be adopted or approved by the
affiimative vote of a majority of the outstanding stock etitled to vote thereon, such as: (i) the
removal of .3 director without cnise;? (ii) an amendmert to a cmpoi'atlons certificate of
invorperation aftér the. corporation- has received payment for its stoek:” (iii) an agreement of
metger;™® (iv) the sale of all or substantially all of the- corpomtlon’s assets;" and (v) a proposal {0
dissolve the corporation, if previously appraved by the board.

Coitrary to the request set forth in the Proposal; the Board could not take such
steps as would be necessary “to provide that all matters presented to shareholders shall be
decided by a:simple majority of the- shares voted FOR and AGAINST an item” with respect to
any of the matters set foith above because, under the General Corporation Law these corporate
actions require the voté of stockholders representing more than'a simple majority of the votes
cast. The General Cotporation Law does not permit a corporation to specify a lower voting
standard with respect to the corporate actions for which a stockholder vote is specified.
Spemﬁeally Section 102(b)(4) of the General Corponmon Law pmmts a Delaware corporation
to include ‘in its certificate of incorporation provisions that mcrease the requisite vote of
stockholdérs otherwise required under the General Corporation Law."* That subsection provides
that “the certificate: of incorporation may . . , contain . . . [pJrovisions requiring for any corporate
action, ﬁle vote of 4 larger portion of the stock than is required by [the General Corporatlon
Law].** While Section 102(b)(4) permits certlﬁcate of incorporation provisions to require a
-greater vote of stockholders than is otherwise required by the General Corporation Law, that
subsection does not (nor does any other section of the General Corpordtion Law) authorize a

1 § 344; see also id.-§ 203(a)(3) (requiring a business combination to be apptoved “by
the affinmative vote of at least 66 2/3% of the outstanding voting stock which is not owned by
the interested stockholder”).

*1d § 141(k). Section 141(k) expressly provides that “{a]ny director or the entire board
of directars may be removed; with or without cause, by the holders of a majority of the shares
then entitled to vote at ah election of directors.” In addition, Section 141(k) further provides that
“[w]henever the holders of any class or series ar¢- entitled to elect 1 or more directors by the
certificate of incorporation, this subsection shall apply, in respect to'the removal without cause of
a ditéctor or-diréctors so elected, to the vote of the holders of the outstanding shares of that class
or series and not to the vote of the outstanding shares as a whole.”

° a § 242(b)(1).(requiring “a majority of the outstanding stock entitled to vote thereon™)..

9 1d_§ 251(c) (requiring “a majority of the outstanding stock of the corporation entitled
to vote thereon”).

U 1d. § 271(a) (requiring “a majority of the outstanding stock of the corporation. entitled
to vote thereon™).

12 1d §275(b) (requiring “a majority of the outstanding stock of the corporation entitled
to vote thereon™).

2 Id § 102(b)(4).

“1d
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corpioratien to provide for a lesser vote of stockholders than is-otherwise requ'ued by the General

Cotporation Law. Any such provision specxfymg a lesser vote than the minimum vote required

g;l:he Geneml Corporafion Law would; in our view, be invalid and unenforceable urider
ware law. '

Moreover, under Delaware, law, actions that mandate approval by stockholders
representing a majerity -or more of the outstanding shares entitled to vote on the ingtter; require
that abstentions, broker non-votes and shares gbsent from the meeting. of stockholders must be
¢épunted €5 votes against the action. Because the Proposal would treat abstentions, broker non-
votes antd shares absent from the meeting of stockholdets a$ having no effect on the outcome: of
the votés on such actions, the Proposal violates Delawars law.

The Proposal would. also violate Delaware law in that it would purport to enable
stockholders 1 amend the Certificate of Incorporation even in those cases where the General
: n Law expressly requires the separate vote of the holders of a specific class or series
of stock. Under the Certificate of Incorporation, the Company has authorized twa classes of
capiral stock: Common Stock and. Preferred Stock.'® Indeed, pursuant to the Certificate of
Incorporation, the Company has designated séveral series of Preferred Stock.'” The holders.of
the Company’s. outstanding Common Stock and Preferred Stock, therefore, are entitled to the
separate class voting rights applicable under Section 242(b)(2) of the General Corporation Law.
That subsection provides, in relevant part, as follows:

The holders of the outstanding shares of a class shall be entitled to
vote as a class upon a proposed amendment, whether or not
entitled to vote thereon by the certificate of incorporation, if the
amendment would increase or decrease the aggregate number of
authorized shares of such class, increase or decrease the par value
of the shares of such class, or alter or change the powers,
preferences, or spec1a1 rights ofthe shares of such class so as to
affect them adversely."®

The Proposal, if implemented, would parport to enable stockholders to act by a simple majority
of the votes cast to approve any action, including an amendment to the Ceitificate of
Incorporatxon that would, for example, alter the powers, preferences -or special rights of the
Preferréd Stock or Common Stock so asto affect them adversely, without regard for the separate
class vote required by Section 242(b)(2). To the extent the Proposal purports to-eliminate this
statutorily-required vote, it would, in our view, also violate the General Corporation Law.

15 See, .., Telvest, Inc. v. Olson, 1979 WL, 1759, at *1 (Del. Ch. Mar. 8, 1979) (referring
to DGCL vote thresholds as “minimum requirements™).
’°See Morgan-Stanley, Current Report (Form 8-K), Ex. 3.1 (Apr, 10, 2008).
Y See Morgan Stanley, Annual Report (Form 10-K) (Feb. 27, 2012).
18 8 Del. C. § 242(b)(2).
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II. The Proposal is beyond the power and authority of the Company to -
implement.

As set forth in Section I above, the Proposal, if implemented, would violate
Delaware law. Therefore, in our view, the Company lacks the power and authority to implement
the Proposal. Indeed, the Staff has repeatedly recognized ﬂ:at companies do not havethe power
-and authority to implement proposals that violate state law.'

II. The Proposal is not a proper matter for stockholder action under Delaware
law.

» As set forth in Sections 1 and II above, the Proposal, if implemented, would
violate Delaware law and the Company lacks the power and authority to implement the Proposal.
Accordingly, the Proposal, in our view, is an improper subject for stockholder action under
Delawate law.

CONCLUSION

Based upon and subject to the foregoing and subject to the limiitations stated
herein, it is our opinion that the Proposal, if implemented, would violate Delaware law, that the
Company lacks the power and authority to implement the Proposal and that the Proposal is not a
proper subject for action by the stockholders of the Company under Delaware law.

‘The foregoing opinion is limited to the laws of the State of Delaware. We have
not considered and express no opinion on the laws of any other state or jurisdiction, including
Tederal laws regulating seourities or any other federal laws, or the rules-and regulations-of stock
exchanges or of any other regulatory body.

Thie foregoing opinion-is rendered solely for your benefit in connection with the
matters addressed herein. We understand that you may furnish a COpY ¢ of this opimion letter to the
Securities and Bxchange Commission and to the Proponent in connéction with the matters
addressed her¢in, and ‘we consent to your doing so. Except as stated in this paragraph, this
opinion letter may notbe furnished or quoted to, nor may the foregoing opinion be relied upon
by, any other pérson or entity for any puipose without our prior written.consent.

Very truly yours,

W(o/ b 9'7‘7544, Py

WH/NS

1% See, e.g., Schering-Plough Corp. (Mar. 27, 2008); Bank of America Corp. (Feb. 26,
2008); Xerox Corp. (Feb. 23, 2004); Burlington Resources Inc. (Feb. 7, 2003).
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