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Davis Polk Wardwell LLP Act

ma.wiI1iamsdavispolk.com Sect iofl

RuleL

Re Morgan Stanley Public

AvaiIability
Dear Mr Williams

This is in regard to your letter dated January 302013 concerning the shareholder

proposal submitted by the Equality Network Foundation for inclusion in Morgan

Stanleys proxy materials for its upcoming annual meeting of security holders Your

letter indicates that the proponent has withdrawn the proposal and that Morgan Stanley

therefore withdraws its January 2013 request for no-action letter from the Division

Because the matter is now moot we will have no further comment

Copies of all of the correspondence related to this matter will be made available

on our website at httpil/www.sec.ov/divWons/corpfincf.ioaction/14a-Lshtml For

your reference brief discussion of the Divisions infonnal procedures regarding

shareholder proposals is also available at the same website address

Sincerely

Mark Vilardo

Special Counsel

cc Bruce Herbert

Investor Voic SPC

team@investorvoice.net
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January 30 2013

Re Morgan Stanley Withdrawal of No-Action Request Dated January 2013

Regarding Shareholder Proposal of Investor Voice on behalf of the Equality

Network Foundation

Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

lOOFStreetN.E

Washington D.C 20549

Ladies and Gentlemen

We refer to our letter dated January 2013 the No-Action Request pursuant to

which we requested that the Staff of the Division of Corporation Finance of the Securities and

Exchange Commission concur with our view that Morgan Stanley the Company may exclude the

shareholder proposal and supporting statement the Proposal submitted by investor Voice on

behalf of the Equality Network Foundation the Proponent from the proxy materials it intends to

distribute in connection with its 2013 Annual Meeting of Shareholders

Attached hereto as Exhibit is communication dated January 262013 the Withdrawal

Communication from the Proponent to the Company withdrawing the Proposal In reliance on the

Withdrawal Communication we hereby withdraw the No-Action Request



Please contact the undersigned at 212 450-6145 or marcwilliams@davisyolk.com if you

should have any questions or need additional information Thank you for your attention to this matter

Respec ly urs

arc Williams

Attachment

cc wI att Martin Cohen Corporate Secretary Morgan

Stanley

Jeanne Jreeley ORegan Deputy Corporate

Secretary Morgan Stanley

Bruce Herbert Chief Executive Investor Voice
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From Bruce Herbert Team IV teamainvestorvoice.net

Date January 26 2013105122 AM EST

To ShareholderProposalstWsec.gov

Cc Jeanne Greeley Jeanne.Greeleymorganstanley.com Jacob Tyler

Jacob.TylercmorganstanIey.com Williams MarcO cmarc.williamsdavisoolk.com

Bruce Herbert -IV Team team@investorvoice.net

Subject MS Withdrawal of Shareholder Proposal

ViA ELECTRONIC DEUVERY

To ShareholderProoosalscsec.gov

January 26 2013

Securities and Exchange Commission

Office of Chief Counsel

Division of Corporation Finance

100 Street NE

Washington DC 20549

Re Morgan Stanley Withdrawal of Shareholder Proposal

Dear Madam or Sir

Morgan Stanley by letter dated January 2013 submitted via counsel Davis

Polk Wardwell LLP no-action request under Rule 14a-8 in response to

shareholder Proposal submitted December 2012 by Investor Voice on behalf

of the Equality Network Foundation

As result of worthwhile interactions with the Company and in anticipation of

ongoing dialogue on the important governance topic of vote-counting we write to

formally withdraw the shareholder Prooosal

In respect for the Commissions time and resources this makes further

consideration of the no-action request unnecessary and indeed moot We
thank the Staff for its time and attention to this matter

Should you have comments or questions please feel free to contact me at 206
522-1944 or teaminvestorvoice net

Happy New Year Bruce Herbert

cc Jeanne Greeley Deputy Corporate Secretary Morgan Stanley

Jacob Tyler Assistant Corporate Secretary Morgan Stanley

Marc Williams Davis Polk Wardwell LLP

Equality Network Foundation



Bruce Herbert AlP

Chief Executive Accredited Investment Fiduciary

Investor Voice SPC

2212 Queen Anne Ave 406
Seattle WashIngton 98109

206 522-1944

teamInvestorvoIce.net

www.lnvestorvolce.net
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Washington DC Tokyo
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Davis Polk

MarcO Wi Warns

Davis Polk Waidwell LLP 212 450 6145 tel

450 Laidngton Avenue 212 701 5843 fax

New York NY 10017 marc.wllliarnsOdavlspolk.com

January 2013

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington D.C 20549

via email shareholderproposalssec.gov

Ladies and Gentlemen

On behalf of Morgan Stanley Delaware
corporation the Company and in

accordance with Rule 14a-8j under the Securities Exchange Act of 1934 as amended the

Exchange Act we are filing this letter with respect to the shareholder proposal and

supporting statement dated December 2012 the Proposal submitted by Investor Voice on

behalf of the Equality Network Foundation the Proponent and received by the Company on

December 2012 for inclusion in the proxy materials Morgan Stanley intends to distribute in

connection with its 2013 Annual Meeting of Shareholders the 2013 Proxy Materials The

Proposal and related correspondence are attached hereto as Exhibit and Exhibit respectively

We hereby request confirmation that the Staff of the Division of Corporation Finance the

Staff will not recommend any enforcement action if in reliance on Rule 14a-8 Morgan

Stanley omits the Proposal from the 2013 Proxy Materials In accordance with Rule 14a-8j
this letter is being filed with the Securities and Exchange Commission the Commissionnot

less than 80 days before Morgan Stanley plans to file its definitive proxy statement

Pursuant to Staff Legal Bulletin No 14D CF Shareholder Proposals November

2008 question we have submitted this letter and any related correspondence via email to

shareholderproposals.sec.gov Also in accordance with Rule 14a-8j copy of this

submission is being sent simultaneously to the Proponent as notification of the Companys
intention to omit the Proposal from the 2013 Proxy Materials This letter constitutes the

Companys statement of the reasons it deems the omission of the Proposal to be proper



THE PROPOSAL

The Proposal asks that the shareholders of the Company adopt the following resolution

RESOLVED Shareholders of Morgan Stanley or Company hereby

ask the Board of Directors to amend the Companys governing documents

to provide that all matters presented to shareholders shall be decided by

simple majority of the shares voted FOR and AGAINST an item or
withheld in the case of board elections This policy shall apply to all

matters unless shareholders have expressly approved higher threshold

for specific types of items

REASONS FOR EXCLUSION OF PROPOSAL

The Company believes that the Proposal may be properly omitted from the 2013 Proxy

Materials pursuant to

Rule 14a-8i2 because the Proposal would if implemented violate Delaware law

Rule 14a-8i6 because the Company lacks the power to implement the Proposal

Rule 14a-8il because the Proposal deals with matter that is not proper subject for

action by stockholders under Delaware law and

Rule 14a-8i3 because the Proposal contains vague and materially false and misleading

statements in violation of Rule 14a-9

The Company may omit the Proposal pursuant to Rule 14a-8i2 because the

Proposal would if implemented violate Delaware law

Rule 14a-8i2 permits the omission of proposal when the proposal would if

implemented cause the company to violate any state federal or foreign law to which it is

subject The Proposal would if implemented cause the Company to violate the General

Corporation Law of the State of Delaware the DCCL because it would with respect to

number of matters impose voting approval standard at odds with the voting approval standard

required by the DGCL

The Company is Delaware corporation and is governed by among other things the

DGCL The Proposal requests that the Companys Board of Directors the Board amend the

Companys governing documents so that all matters presented to stockholders be decided by

simple majority of shares voted for and against an item orwithheld in the case of director

elections As more filly described in the opinion of Richard Layton Finger PA Delaware

counsel to the Company Richards Layton which is attached as Exhibit the DGCL does

not permit the uniform voting standard requested by the Proponent

The DGCL specifies number of corporate actions as to which stockholder approval is

required and sets forth the vote required for stockholders to approve such corporate actions The

voting standard requested by the Proponent would if implemented violate Delaware law



because the DGCL specifies that higher voting standard is required for number of actions

For example number of actions require the affirmative vole ofat least majority ofthe

outstanding stock ofthe corporation including pursuant to the following DGCL sections

Section 251 of the DGCL mergers and consolidations

Section 271 of the DGCL sales of all or substantially all of the Companys assets and

Section 275 of the DGCL dissolution if previously approved by the Board

Furthermore Section 242 of the DGCL requires the affirmative vote of at least

majority ofthe outstanding stock ofeach class of the corporation to approve an amendment to

the Companys charter and Section 266 ofthe DGCL requires the affirmative vote ofall

outstanding stock ofthe corporation to approve the conversion of the Company from

corporation into another legal entity

All of the provisions of the DGCL referenced above require the affirmative vote of at

least majority of the outstanding stock of the Company while the Proposal would only require

simple majority of votes cast for and against an item The DGCL does not permit corporation

to specif lower voting standard with respect to the corporate actions for which stockholder

vote is specified Specifically Section 102b4 of the DGCL permits Delaware corporation

to include in its certificate of incorporation provisions that increase the requisite vote of

stockholders otherwise required under the DGCL That subsection provides that the certificate

of incorporation may contain requiring for any corporate action the vote of

larger portion of the stock than is required by General Corporation Law While

Section 102b4 permits certificate of incorporation provisions to require greater vote of

stockholders than is otherwise required by the DGCL that subsection does not nor does any

other section of the DGCL authorize corporation to provide for lesser vote of stockholders

than is otherwise required by the DGCL As result stockholder vote sufficient to satisi the

Proposals voting standard could very well be insufficient to satis1 the minimum vote

requirement under the DGCL Because the Proposal specifies that all matters presented to

shareholders shall be decided by the standard set forth in the Proposal implementing the

Proposal would require the Company to commit to adhere to the results of stockholder vote

even if the stockholder vote does not meet the minimum standard required by the DGCL For

this reason the Company simply may not implement the Proposal as matter of Delaware law

In addition the Staff has previously granted no action relief for the exclusion of similar

stockholder proposals to that of the Proponent under Rule 14a-8iX2 See The J.M Smucker Co
June 22 2012 excluding proposal nearly identical to the Proposal that all matters presented

to shareholders shall be decided by majority of the shares voted FOR and AGAINST an item

pursuant to Rule 14a-8i2 because it violated state law The Boeing Co March 1999

excluding proposal that the bylaws be amended so that issues submitted to shareholder vote

decided by simple majority vote of shares present and voting pursuant to Rule 14a-8i2
because it violated Delaware law AlliedSignal Inc January 29 1999 sameAbbott

Laboratories February 2011 excluding proposal providing that each shareholder voting

requirement impacting our company that calls for greater than simple majority vote be

changed to majority of the votes cast for and against the proposal under Rule 14a-8i2



because Illinois statutory law required the affirmative vote of majority of the shares represented

at the meeting and entitled to vote on matter unless Illinois statutory law or charter required

higher vote see also ATTInc February 122010 permitting exclusion of proposal under

Rule 14a-8i2 that requested voting standard for stockholder action by written consent that

was lower than would be required under the DGCL for certain actions Bank ofAmerica Corp

January 132010 samePfizer Inc December 212009 same Kimberly-Clark Corp

December 182009 same

While matters requiring stockholder action other than those enumerated in the DGCL
could be authorized by majority of the shares voted for and against if the Companys charter or

bylaws so provided the Proposal is not limited in its scope to such matters instead it seeks to

apply this standard to all matters even where higher standard is required by law This

distinguishes the Proposal from other similar proposals for which the Staff has declined to take

no-action position For example in Gilead Sciences Inc February 192010 the shareholder

submitted similar proposal to the Proponents which called for each shareholder voting

requirement. be changed to majority of votes cast for and against the proposal..

However in that case the proposal would have applied this standard only where doing so would

be .in compliance with applicable laws The Proposal however contains no such

qualification but rather applies to all matters unless shareholders have expressly approved

higher threshold for specific types of items As discussed above variety of matters require

approval by at least majority of the outstanding shares under the DGCL Therefore the

Proposal if implemented would cause the Company to violate Delaware law

For the reasons stated above the Company believes that the Proposal may be excluded

from the 2013 Proxy Materials under Rule 14a-8iX2

The Company may omit the Proposal pursuant to Rule 14a-8i6 because the

Company lacks the power to implement the ProposaL

Rule 14a-8i6 provides that company may omit proposal if the company would

lack the power or authority to implement the proposal The Proposal may be excluded on this

basis because as described above implementation of the Proposal would violate the DGCL See

Exhibit for the opinion of Richards Layton to this effect Because implementation of the

Proposal would cause the Company to violate the DGCL the Company does not have the power
and authority to do so See PGE Corp February 252008 excluding proposal pursuant to

Rule 14a-8i6 because the proposal if implemented would cause the company to violate state

law Schering-Plough Corp March 272008 sameBank ofAmerica Corp February 26

2008 samesee also Schering-Plough Corp March 272008 Bank ofAmerica Corp

February 262008 Boeing Co February 192008 Xerox Corp Feb 23 2004 Burlington

Resources Inc Feb 2003

In addition the Company lacks the power to implement the Proposal because it would

violate the New York Stock Exchange NYSE listing standards The Company is listed on

the NYSE and is therefore subject to the rules set forth in the NYSE Listed Company Manual
which require stockholder approval of number of matters e.g issuances of securities in certain

situations and adoption of equity compensation plans See NYSE Inc Listed Co Manual 12

303A Under Section 312.07 of the NYSE Listed Company Manual when stockholder



approval is required for the listing of any additional or new securities of listed company the

minimwn vote which will constitute shareholder approval for listing purposes is defined by

majority of votes cast on proposal. .provided that the total votes cast on the proposal represents

over 50% in interest ofall securities entitled to vote on the proposal The NYSE staff has

consistently taken the view that abstentions are to be counted as votes cast under Section

312.07 Because the Proposal would require the Company adhere to voting standard that is at

odds with the voting standard mandated by the NYSE rules to which the Company is subject the

Company lacks the power to implement the Proposal

For these reasons the Company believes that the Proposal may be excluded from the

2013 Proxy Materials under Rule 14a-8iX6

The Company may omit the Proposal pursuant to Rule 14a-8i1 because it deals

with matter that is not proper subject for action by stockholders under Delaware

law

Rule 14a-8il allows company to omit from its proxy materiaLs shareholder proposals

that are not proper subject for action by shareholders under the laws of the jurisdiction of the

companys organization Proposals that if adopted would require Delaware corporation to

violate the DGCL are not proper subject for stockholder action As described above the

Proposal if adopted would cause the Company to violate Delaware law See Exhibit for the

opinion of Richards Layton to this effect For this reason the Companybelieves that the

Proposal may be excluded from the 2013 Proxy Materials under Rule 14a-8il

The Company may omit the Proposal pursuant to Rule 14a-8i3 because the

Proposal is inherently vague and indefinite and contains materially false and

misleading statements in violation of Rule 14a-9

Under Rule 14a-8i3 proposal may be excluded if the proposal or supporting

statement is contrary to any ofthe Commissions proxy rules including Rule 14a-9 which

prohibits materially false or misleading statements in the proxy materials

Rule 14a-9 provides that no solicitation may be made by means ofany proxy statement

containing any statement which at the time and in the light of the circumstances under which it

is made is false or misleading with respect to any material fact or which omits to state any

material fact necessaiy in order to make the statements therein not false or misleading In Staff

Legal Bulletin No 14B the Staff states that exclusion under Rule 14a-8i3 can be appropriate

where the company demonstrates objectively that factual statement is materially false or

misleading The Staff has previously granted no action relief for the exclusion of stockholder

proposals that contained false and misleading statements under Rule 14a-8i3 See e.g

General Electric Co January 2009 excluding proposal under Rule 14a-8i3 on the basis

of false and misleading statements regarding the companys current vote counting standard for

director elections Johnson Johnson January 31 2007 excluding proposal to provide an

advisory vote to approve the compensation committee report under Rule 14a-8i3 because of

false and misleading statements implied in the proposal about the required contents of such

report under Commission rules Enlergy Corp February 14 2007 excluding proposal under



Rule 14a-8i3 because it contained objectively false and misleading statements regarding the

Companys executives directors and policies

In the supporting statement the Proponent states that the Company does not follow the

SEC standard for counting votes The Proponent implies that the SEC standard is to

determine results by counting the votes cast FOR divided by the FOR plus AGAINST votes

In support of this claim the Proponent cites the Commission rules on vote-counting for

resubmission of shareholders sponsored proposals While in Staff Legal Bulletin No 14 the

Staff states that for purposes of Rule 14a-8i12 regarding resubmissions of shareholder

proposals results are determined by counting votes for the proposal divided by votes for the

proposal and votes against the proposal this is not the only vote counting standard the

Commissionuses For example under Rule 16b-3d2 of the Exchange Act the Commission

specifics vote counting standard of majority of the securities of the issuer present or

represented and entitled to vote at the meeting for exempting certain transactions from Section

16b of the Exchange Act the same standard as is embodied in the Companys bylaws

Similarly Rule 18f-2a of the Investment Company Act of 1940 specifies voting standard of

majority of the outstanding voting securities of each class or series of stock affected by such

matter However nowhere does the supporting statement acknowledge that the Commission

has applied different standards in different contexts Instead after first introducing the Rule 14a-

8i12 standard the supporting statement refers to the SEC standard or SEC vote-counting

standard in six separate instances without ever acknowledging that the Commission has not in

fact adopted uniform standard For these reasons the Company believes that the Proposal

contains materially fulse and misleading statements and may be excluded from the 2013 Proxy

Materials under Rule 14a-8i3

In addition the Proposal is inherently vague and indefmite so as to be materially

misleading because there is no way for the Board to know how it should implement the Proposal

and similarly there is no way for stockholders to know what they would be supporting were

they to vote for the Proposal because the Proposal cannot be implemented without causing the

Company to violate Delaware law and NYSE listing standards The Staff has specifically

allowed the exclusion of proposals in reliance on rule 14a-8i3 where as is the case with the

Proposal misapplication or misunderstanding of Delaware law caused the proposal to be vague

or misleading See Jefferies Group Inc February Il 2008 excluding proposal requesting

that management submit and support certain proposals in future proxy statements where such

tasks are the province of the board of directors under Delaware law Newell Rubbermaid

February 22012 excluding proposal that was subject to multiple interpretations because its

language erroneously suggested that Delaware established minimum required stock ownership

for stockholders to call special meetings Similarly the heart of the Proposal is built on the

erroneous proposition that the Proponents vote counting standard as proposed is permissible

under Delaware law and NYSE listing standards In fact it is not and because the Company

cannot implement proposal that would cause it to violate either Delaware law or the NYSE

The Companys bylaws provide that ...all matters other than the election of directors submitted to

stockholders at any meeting shall be decided by the affirmative vote of majority of the voting power of the shares

present in person or represented by proxy at the meeting and entitled to vote thereon.. Section 2.08 of ihe

Companys Amended and Resided Bylaws dated March 2010



listing standards there is no way for the Company to know how to implement the Proposal or for

stockholders to understand for what they would be voting were they to support the Proposai

For these reasons the Company believes that the Proposal is inherently vague and

misleading and may be excluded from the 2013 Proxy Materials under Rule 14a-8i3



CONCLUSION

The Company requests confirmation that the Staff will not recommend any enforcement

action if in reliance on the foregoing Morgan Stanley omits the Proposal from its 2013 Proxy

Materials If you should have any questions or need additional information please contact the

undersigned at 212 450-6145 or marc.wiII iamsC2idavispolk.com If the Staff does not concur

with the Companys position we would appreciate an opportunity to confer with the.Staff

concerning these matters prior to the issuance of its response

Respec ly

arc Williams

Attachments

cc w/ aft Martin Cohen Corporate Secretary Morgan

Stanley

Jeanne Greeley ORegan Deputy Corporate

Secretary Morgan Stanley

Bruce Hebert Chief Executive Investor

Voice



Proposal

Exhibit



INVESTOR

UVO1CE
22O6uià Anæi AvoN

4t4O2
Segttl.WA 98109
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Thursdpy December 2O

.Mr.Marfln Cohn

Corporate Sitar
Mor9an Stanley

1585 .BroadaySuite

New York NY 10036

Ri Sharehàlder Proposal on Bylaw Change.in Regard to Vote-Counting

Dear Càhen

Investor Voice ofl behalf of clients reviews the financial social and

governance implications of the policies and practices of public corporations In so

doIng we.seek win-win OUtcomes that create higher levels of economi4soclat and

envirÆnmentOi wellbeing for the benefit of investors and companies alike

There appears.to be more ilar one vote-counting formula htuse in the vrgaâ
Stanley proxy which IS practice that may onfuse and disadvantage

shareholders We would welcome discussion of your thinking In regard to these

policies We have successfully discussed this good-governance topic with other major

corporations with the result that their Boards have adopted changes that ensure

more consiStent and fair vote-counting process across-the-board

See for example

Cardinal Health 2012 proxy page
hJ/tr.card1naIheaJth.eom/annuaI-oroxy.cfm

Plum Creek 2011 proxy page

htte//wptumcreóm/hweston/nbnandalpubikaflons/tobIdj62/Defauh.asox

We beJleve and Boards of pireciOrs have concurred that the adoption of

consistent vote-counting standard the SEC Standard enhances shareholder value

over the long term.

Therefore on behalf of the Equality Network Foundation Æuthorlzotionattàcheci

please find the enclosed resolution that we submit for considerptión and action by
stodcholders at the next annual meeting and for inclusion in the proxy statement In

accordance with Rule 14a-8 of the general rules and regulations of the.Securlties

Exchange Act of 1934 We would appreciate your indicating in the proxy statement

thai Investor Voice Is the sponsor of this resolution

Improving the Performance of Public Companies



MqffnM Cohen

Mpraon Stanley

12/6/20 12

Page

The EquatftyNetworkFoimdatIon is the benefidgiowner of 142 shares of

common stock entitled to be voted at the next stockholder meeting supporting

documentation avdllable upon request whidi have been continuously held since July

of 2007 itt accordance with SEC rules It is the dlents Intentich statement attached
to continue to hold requisite quantity of shares In the Companyfrougk the date of

the next annual meeting of stockholders1 and if required representative of the flier

w1ftaiend the meettng to move the resolution.

There Isomple time between now and the proxy printing deadline to disos
the IssUer and we hope that meeting of the mindiwilt resuiWn steps being tókŁnihai

will slIow the proposal to be WithdraWn

1oword that end you may contatu via the address and phonelisted above

Many Thans We lock forward toheärlng from you.d enjoying robust

diScuIon of Ibis Important governance topic.

T.Herbert tAlE

Oiief Executive ACCREDflED INVESTMB4T FIDUCIARY

Equality Network Foundation

interfaith Centeron Corporate Responsibility ICCR

ena Shareholder Propos al on Vote-Counting

AppoifltmOnt Letter for Investor VoIce

Statement of hitent to Hi Shares



Morgan Stanley 2013 Fair Vote-Counting

Coner.net for IdeIfkotion p..srpos oiiy not totnndnd fa puboI1oi

RESOLVED Shareholders of Morgan Stanley or company hereby ask the Board of Directors to amend

the Companys governing documents to provide that all matters presented to shareholders shall be

dedded by simple moor1ty of the shares voted FOR and AGAINST an Item or withheld In the case of

board elections This policy shall apply to all matters unless shareholders have expressly approved

higher threshold for specific types of items

SUPPORTING STATEMENT

Morgan Stanley Is regulated by the Securities and Exchange Commission SEC The SEC dictates

single vote-counting standard for establishing eligibility for resubmlsslon of shareholder-sponsored

proposals It is the votes cast FOR1 dMded by the FOR plus AGAINST votes

Morgan Stanley does not follow she SEC standard but Instead determines results by the votes cast

FOo proposal divided by the FOR votes AGAINST votes ABSTAIN votes

Morgan Stanleys policy states for shareholder-sponsored proposals that the Effect of

Abstentions is that of Vote Agalnss

This variant method makes Morgan Stanley an outlier among Its peers In the SP 500 whldi

generally follow with limited exceptions the SEC standard

Using ABSTAIN votes as Morgan Stanley does counters hallmark of democratic voting honoring

voter Intent Thoughtful voters who choose to abstain should not have their choices arbitrarily and

universally switched to benefit management

THREE CONSIDERATIONS

Abstaining voters consciously act to abstain to have their vote noted but jg.t counted Yet

Morgan Stanley unilaterally counts fl abstentions in favor of management Irrespective of the voters intent

Abstaining voters consciously choose to support managements recommendation against

shareholder-sponsored item However again Morgan Stanley unllateraily counts llabstentions In favor

of management irrespective of voter intent

Further we observe that Morgan Stanley embraces the SEC vote-counting standard that this

proposal requests for director elections In these cases the Company excludes abstentions saying the

Effect of Abstentions Is Effect which boosts and therefore favors the vote-count for management-

nominated directors

However when It comes to shareholder-sponsored proposals Morgan Stanley does not choose the

SEC vote-counting standard Instead the Company switches to more stringent method that Indudes

abstentions again to the benefit of management

IN CLOSING

Except to favor management In each Instance these practices ore arbitrary fail to respect voter

Intent and run counter to core principles of democracy

We believe system that Is internally Inconsistent harms shareholder best-Interest and Instead

empowers management at the expense of Morgan Stanleys true owners

Morgan Stanley tacitly acknowledges the inequity of these practices when It applies the SEC

standard to board elections but applies more stringent requirements to shareholder-sponsored proposals

This proposal calls for democratic fair and consistent use across-the-board of the SEC

standard while allowing flexibIlity for adoption of higher thresholds for extraordinary items

Therefore please vote FOR this common-sense proposal that embraces corporate governance

best-practices for the benefit of both Company and shareowners

FINAL 2012.1206



Wednesday May 162012

Bruce Herbert

2206 Queen Anne Ave Suite 402

Seattle WA981 09

Re Appointment of Newground Investor Voice

To Whom It May Concern

By this letter the Equality Network Foundation authorizes and appoints

Newg round Social Investment and/or Investor Voice or Its agents to

represent us for the securities that we hold In all matters relating to

shareholder engagement Including but not limited to proxy voting the

submission negotiation and withdrawal of shareholder proposals and

attending and presenting at shareholder meetings

This authorization and appointment Is Intended to be forward-looking

as well as retroactive

signature

charles Gust

Executive Director



Wednesday May 16 2012

Re Intent to Hold Shares

To Whom It May Concern

By this letter the Equality Network Foundation hereby expresses Its

intent to hold sufficient value of stock as defined within SEC Rule 4a-8

from the time of filing shareholder proposal through the date of the

subsequent annual meeting of shareholders

This statement of intent acknowledges this responsibility under SEC

rulesand applies to the shares of any company that we own at WIIICh

shareholder proposal is filed whether directly or on our behalf This

statement of intent is Intended to be durable and forward-looking ai well as

retroactive

c/o Bruce Herbert

2206 Queen Anne Ave Suite 402

Seattle WA 98109

Sincerely

Oiarles Gust

Executive Director



Correspondence and Proof of Ownership
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1221 AvcnugoftheAmcrjca

New York NY 10020

Morgan StanEey

December 132012

VIA OVERNIGHT DELIVERY

Investor Voice

2206 Queen Anne Ave Suite 402

Seattle WA 98109

Attn Bruce Herbert Chief Executive

Re Morgan Stanley Stockholder Proposal

Dear Mr Herbert

On December 2012 we received your letter dated December 2012 submitting proposal for

inclusion in Morgan Stanleys the Company 2013 proxy statement on behalf of the Equality Network

Foundation

Rule 14a-8b promulgated under the Securities Exchange Act of 1934 as amended the Exchange

Act requires that in order to be eligible to submit proposal for inclusion in the Companys proxy

statement the Equality Network Foundation must among other things have continuously held at least

$2000 in market value of Morgan Stanleys common stock for at least one year by the date you submitted

the proposal The Equality Network Foundation is not currently the registered holder on Morgan Stanleys

books and records of any shares of Morgan Stanley common stock and has not provided adequate proof of

ownership Accordingly the Equality Network Foundation must submit to us written statement from the

record holder of the shares usually broker or bank verifying that on the date you submitted the

proposal December 2012 the Equality Network Foundation had continuously held at least $2000 in

market value of Morgan Stanley common stock for at least the one year period prior to and including the

date you submitted the proposal

Most large U.S brokers banks and other securities intermediaries deposit their customers

securities with and hold those securities through the Depository Trust Company DTC registered

clearing agency that acts as securities depository DTC is also known through the account name of Cede

Co. Such brokers banks and securities intermediaries are often referred to as participants in DTC In

StaffLegal Bulletin No 14F October 182011 copy enclosed the SEC staff has taken the view that only

DTC participants should be viewed as record holders of securities that are deposited with DTC

In Staff Legal Bulletin No l4G October 16 2012 copy enclosed the SEC staff has taken the

view that proof of ownership letter from an entity that directly or indirectly through one or more

intermediaries controls or is controlled by or is under common control with an affiliate of DTC

participant satisfies the requirement to provide proofof ownership letter from DTC participant

The Equality Network Foundation can confirm whether its broker bank or securities intermediary

is DTC participant or an affiliate of DTC participant by asking its broker bank or securities

intermediary or by checking the listing of current DTC participants which is available on the internet at

http/hw.dtcc.coni/downloads/membership/directories/dtc/alpha.pdf In these situations shareholders

need to obtain proof of ownership from the DTC participant or affiliate of DTC participant through which

the securities are held as follows



If the Equality Network Foundations broker bank or securities interthediaiy is DTC participant

or an affiliate of DTC participant then the Equality Network Foundation needs to submit

written statement from its broker bank or securities mtcnnediazy verifying that the Equality

Network Foundation continuously held the required amàuntof Morgan Stanley shares forat least

the one year period to and including the date you submitted the proposal December 201.2

If the Equality Network Foundations broker bank or securities interrnedy is not DTC

participant or an affiliate of DTC participant then the Equality Network Foundation needs to

submit proof of ownership from the DTC participant or affiliate of DTC participant through

which the securities are held veri1ing that the Equality Network Foundation continuously held the

required amount ofMorgan Stanley shares for at least the one earpenoLpnor to and including the

date you submitted the proposal December 2012 The Equality Network Foundation should be

able to find out who this DTC participant or affiliate of DTC partkipant is by asking its broker

bank or secUrities intermediary If the Equality Network Foundations broker is an introducing

broicer it mayalso be able to learn the identity and telephone number of the DTC participant or

affiliate of DTC participant through its account statements because the daring broker identified

on its account statements will generally be DTC participant

If the DTC participant or affiliate of DTC participant that holds the Equality Network

Foundations shares knows the Equality Network Foundations brokers banks or securities

intermediarys holdings but does not know the Equality Network Foundations holdings the

Equality Network Foundation needs to submit two proofof ownership statements verifying that the

required amount of Morgan Stanley shares were continuously held for at least the one year pdriod

prior
to and mcludmg the date your submitted the proposal December 2012 one from the

Equality Network Foundations broker bank or securities intermediary confirming the Equality

Network Foundations ownership and the other from the DTC participant or affiliate of DTC
participant conflrrnmg the brokei bank or securities intermediarys ownership

order to rneet the eligibility iquixernents for submitting areholder proposal you must

pmvidethe requested information no later than 14 calendar days from the date you receive this letter If you

provide irs with documentation correcting these eligibility deficiencies postmarked or transmitted

electronically no later than 14 calendar days after the date you receive this letter we will review the

proposal to determine whether it is appropriate for inclusion in our proxy statement

copy of Rule 14a-8 which applies to shareholder proposals submitted for inclusion proxy

statements is enclosed for your reference can be reached at 212 762-7325 or at

jacob.tylernbrganstan1ey.conL

Sincerely

J4bETyler
Mstant Secretary

Enclosures
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240 14a-8 Sharehol4er proposals

JhIs.secbonaddresses when company must include sharehoJderspruposaUnJl proxy

statemerand entity theproposal in its form of proxy when the oomparrolds an annupt or special

meetlnq of shareholders In summary in order to have your shareholder proposal included on

companys proxy card and included along with any supporting statement In its proxy statement you
must beeligible and follow certain procedures Under few specific circumstances the company Is

permitted to exclude your proposal but only after submitting Its reasons to the CommIssionWe
structured this section in question-and-answer format so that it Is easier to understand The

$fe..toyOu are to shareholder seeking to submitthŒ proposaL

Question What Is proposal shareholder proposal Is your recommendation or

requirement that the company andlor its board of directors take action which you intend topresent at

irteetlng of the companys shareholders Your proposal should state as clearly as possible the

course of action thatyou believe the company should follow lfour proposal is placed on the

companys proxy card the company must also provide In the form of proxy means for shareholders to

specify by boxes choice between approval ordisapproval or abstention Unless otherwise Indicated

the word proposar as used In this section refers both to your proposal and to your corresponding

statetheflt In support of your proposal Ifany.

Question Who Is elIgible to submit proposal and how do demonstrate to the company
thati am eligIble In orderto be eligible to submit proposal you musthave continuously heldat

least $2000 In market value or 1% of the companys secUrities entitled to be voted on the proposal at

the meeting for at least one year by the date you submit the proposal You must continueto hold those

.çirities through thOdóftI meeting

If you are the registered holderofyoursecuntles which meansthatyour name appearsinthe

companys records as shareholder the company can verity your eligibility on its own althouOh you

will silithave to provide the company with written statement thatyou Intend to continue tobold the

securities through the date of the meetlngrof shareholders However if like many sharehotds you ar8

not aregfstered holder the company likelydoes not know that you are shareholder1orhow many
shires you own In this case at the time you submit your proposat you must prove yourcehgitillty to

thornnynoneoftiwoways

efltwayis to submit to the company Wtten entfrm the hldOr4fOt
seunb8s usually broker or bank verifying that at the time yorsubmthed your proposal you

continuously held the securities for at least one year You must also Include your own written

atementthat you intend to continue to hold the securities throughthe date of the meethgbf
shÆrholdØrs

Jljthe second way to prove ownership applies only if you havOIed Schedule 13D 240 13d-

101 Sthedule 13G 240 13d-102 Form 249103 of this chàpterForm 249 104 of thIs

cf1är axUbr Form 249105 of this chapter or amendments toibose documentsoipdàtecL

fbflis refleCting your ownership of the shares as of or before thedate which the oneyeae1iglbiUty

Jgelf6

bU//www.ec.gov/cgi-bin/text-idxcecfrSlla4b16e5079754ee897b6824a4e2.. .12/12/2012
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period begins Wyou have tiled one of these documents with the SEC you may-demonstrate yourc

ellgjbihty by submitting to the company

copy of the schedule and/or form and any subsequent amendments reporting Change In

yourownershlp level

Your written statement that you continuously held the required number of shares for the one-

year period as of the date of the statement and

Your written statement that you Intend to continue ownership of the shares through the date of

the companys annualorspecial meeting

Question How many proposals may submit Each shareholder may submit no more than

one proposal to company for particular shareholders meeting

Question How long can my pr posal be The proposal Including any accompanying

supporting statement may not exceed 500 words

Question What Isthe deadline for submitting proposal If you are submitting vur
proposal for the companys annual meeting you can In most cases find the deadline In last years

proxy statement However if the company did not hold an annual meeting last year or has changed

the date of Its meeting for this year more than 30 days from last years meeting you can usualLy find

the deadline in one of the companys quarterly reports on Form 10-Q 249.308a of this chapter or In

shareholder reports of investment companies under 270.30d-1 of this Chapter of the Investment

Company Act of 1940 In order to avoid controversy shareholders should submlttheir proposals by

meafls Including electronic means that permit them to prove the date of delivery

The deadline Is calculated in the following manner If the proposal Is submitted for regularly

scheduled annual meeting The proposal must be received at the companys principal executive

offices not less than 120 calendar days before the date of the companys proxy statement released to

shareholders In connection with the previous years annual meeting However If the company did not

hold an annual meeting the previous year or If the date of this years annual meeting has been

changed by more than 30 days from the date of the prevIous years meeting then the deadline isa

reasonabie time before the company begins to print and send its proxy materials

If you are submitting your proposal for meeting of shareholders other than regularly

sdieduted annual meeting the deadline is reasonable time bOfore the company beglns to print and

send Its proxy materials

Question What If fall to follow one of the eligibility or procedural requirements explained In

answers to Questions through of this section The company may exclude your proposal but

oflly after It has notified you of the problem and you have failed adequately to correct it Within 14
calendar days of receiving your proposal the company must notify you In writing of any procedural or

eligibility deficiencies as well as of the time frame for your response Your response must be

postmarked or transmitted electronically no laterthan 14 daysfrom the date youreceived the

companys notification company need not provide.you Such notice ofa deficiency Ifthedeflclency

caflnot be remedied such as ifyou fall to submit proposal by the companys properly detOrmlned
deadline if the company lntendsto excludetheproposal.it will later have to make submission Under

24014a-8 and provide you with copy under Question 10 beloW 240
If you fail in your promise to hold the required number of securities through the d5te of the

meeting of shareholders thenthecompanywlIi be permitted to exclude all of your proposalsflDrnlts

poxy materiSls for any meeting held in the foliówlflg two calendar yeais

bupi/www.ecfr.gov/cgi-bi/toxt-idxcecfrS1Daa2b16e5079753994ee897b6824a4e2.. 12/12/2012
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QuestIon Who hasthe burden of persuading the Commission or Its staff thatmy proposal
can be excluded Eceptäs OtherwiSe noted the burden is on the company loden oriStrate thatit Is

Ofititled to exclude proposal

QuestIon Must lappear personally at.the shareholders meeting to present the proposal

Either you or your representative who Is qualified under state lawto present the proposal on your

behaff must attend the meeting to present the proposal Whether you attend the meeting yourself or

send qualified representative to the meeting In your place you should make sure that you or your
representative follow the proper state law procedures for attending the meeting andlor presenting

your proposal

2J lfthe company holds Its shareholder meeting in whole or In part via electronic media and the

company permits you oryour representative to present your proposal via such media then you may
appear through electronic media rather than traveling to the meeting to appear in person

If you or your qualified representative fall to appear and present the proposal WIthOUt.gOOd

cause.the company wl be permitted to exclude all of your proposals from Its proxy materials for any

meetings held In the following two calendar years

Question If have complied with the procedural requirements on what other bases may
company rely to exclude my proposal Improper under state iaw If the proposal Is not proper

subject for action by shareholders Under the laws of the jurisdiction of the companys organization

NOTE Piwapi ilDepending on the subject matter some proposals are not considered proper
under state law if they would be binding on the company If approved by shareholders In ow experience most

proposals that are cast as recommendations or requests that the board of directors take specified action are

proper under state law Accordingly we will assume that proposal drafted as recommendation or suggestion
Is proper unless the company demonstrates otheiwise

VIolation of Iaw If the proposal would If Implemented cause the company to violate any state

federal or foreign law to which It Is subject

Noo apii X2 We will not apply this basis for exclusion to permit exclusion of proposal on

grounds that It would violate foreign law If compliance with the foreign law would resuft in violation of any state

or federal law

VIolation of pvxyrules If the proposal or supporting statement Is contrary to any of the

Commissions proxy rules Including 240.14a-9 which prohibits materially false or misleading

statements In proxy soliciting materials

FVrsonól grievance special interest If the proposal relates to the redress of personal claim

or grievance against the company or any other person or If It Is designed to result In benefit to you
or to further personal interest which is not shared by the other shareholders at large

Relevance If the proposal relates to operations which account forless.than 5percent of the.
companystotalasSetsattheend of Its mostreCentflscalyear andforlessthan peroentof Its net

eafligs and gross sales for Its most recent fiscal year and Is not otherwise significantly related to the

compans business

Absence ofpower/authority If the company would lack the power or authority to huplement the

proposal

Mane rnntfuhtions If the proposal deals with matter relating to the companys ordinary

business opelations

http-f/www.ecfr.gov/cgi-bin/text-idxcecfrSIDaa2bl 6e5079753994ee897b6824a4e2.. 12/12/2012
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Ohectcrlectons If the proposal

lWoddüa1i flàmiflee le stading hrele
Would remove directorfrom office before his orherterni expired

iiiQuestions the competence business judgment or character of one or more nominees or

directors

Iv Seeks to include specific lndMdual In the companys proxy matenais forelection to the

board of directors or

OthØrwisØcould affect the outcome of the upcoming election of directors

Confflcts with companys proposal If the proposal directly conflicts with one of the companys
propOsals to be submitted to shareholders at the same meeting

NOTE TO PARAGRAPH companys submission Ia the Commission under this section should spedfy
the points of conflict with the companys proposal

10 Subs ntlally Implemented If the company has already substantially implemented the

proposal

NoTE TO PARAGRAPH 10 company may exdude shareholder proposal that would provide an advisoty
vote or seek future advisofy votes to approve the compensation of executives as discloseS pursuant to Item 402
of Regulation S-K .229.402 of this chapter or any successor to Item 402.a say-on-pay vote or that relates

to thefrequency of say-on-pay votes provided that In the most recent shareholder vote required by 240.14a-21

of this chapter single year La one two or three years received approval of majority of votes cast on
the matter and the company has adopted policy on the frequency of say-on-pay votes that is consistent with

the choice of the majority of votes cast in the most recent shareholder vote required by 240.14a-21b of this

chapter

11 Duplication If the proposal substantially duplicates another proposal previouslysubmitted to

the company by another proponent that will be Included In the companys proxy materials forthe same
meeting

12 Resubmisslons If the proposal deals With substantially the same subject matter as another
proposal or proposals that has or have been previously Iflcluded In the companys proxy materials

within the preceding calendar years company may exclude it from Its proxy materials for any

meeting held within calendaryears of the last time ItWas Included If the proposal received

Less than 3% of the vote if proposed once within the precedIng calendar years

01 LesS than 6% of the vote on its last submission to shareholders it proposed twice previously

within the precedIng calendar years or

iii Less than 10% of the vote on its last submission to shareholders If proposed threetimes or

more previously within the preceding calendar years and

13 Specific amount of dMdends If the proposal relates to specific amounts of cash or stock

dividends

Question 10 What procedures must the company ouow.Witlntendsto exclude my proposal
If the company iritends to exclude pmposal from its proxy materials ltrnustfile its easonsWith

http//www.ecfr.gov/cgi-bin/text-idxcecfrSIDaa2b16e5079753994ee897b6824a4ej... 12/12/2012
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theCommisslon no later than 80 calendardays before itlltesitsdeflnitive proxy statemenvand

form of proxy with the CommissionThe company must simultaneously pØovideyouwithracopy of its

submission The Commission staff may permit the company to makelts submission laterthan 80 days

before the company files Its definitive proxy statement and form of proxy If the company demonstrates

good causefor missing the deadline

The company must file six paper copies of the following

The proposal

ii An explanation of why the company believes that it may exclude the proposal which should if

possible refe to the most recent applicable authority such as prior DMslon letters Issued under the

rule

iii supporting opinion of counsel when such reasons are based on matters of state or foreign

law

QuestIon 11 Mayl submit my own statement to the Commission responding to the companys
ai9uments

Yes you may submit response but It is not required You should try to submit any response to

us with copy to the company as soon as possible after the company makes its submission This

way the Commission staff will have time to consider fully your submission before it Issues Its

response You should submit six paper copies of your response

QuestIon 12 If the company includes my shareholder proposal In Its proxy materials what

information about me must it Include along with the proposal itself

The companys proxy statement must Include yourname and address as well as the number

of the companys voting securities that you hold However instead of providing that information the

company may Instead Include statement that It will provide the information to shareholders promptly

upon receMng an oral or written request

The company Is not responsible for the contents of your proposal or supporting statement

QuestIon 13 What can Ido if the company Includes In Its proxy statement reasons why It

belIeves shareholders should not vote in favor of my proposal and disagree with some of its

statements

The company may elect to Include In Its proxy statement reasons why it believes shareholders

should vote against your proposal The company Is allowed to make arguments reflecting its own point

of view just as you may express your own point of view In your proposars supporting statement

However if you believe that thO companys opposition to your proposal contains materially

false or misleading statements that may violate our anti-fraud rule 240.14a-9 you should promptly
send to the Commission staff and the company letter explaining the reasons for your view along

with copy of the companys statements opposing your proposal To the extent possible your letter

.shouldlnclude specific factual information demonstrating the Inaccuracy of the companys daIms
Time penill1ng you may wish to try to work out your differences with the company by yourself before

contacting the Commission staff

We require thecompany to send you.a copy of its statements opposing your proposal before it

sends its proxy materials so that you may bring to our attentlonany materially falseor misleading

http//www.ecfr.gov/cgi-bin/text-idxcecfrSIDaa2bl 6e5079753994ee897b6824a4e2.. 12/12/2012
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statemBnts Uflderthe fo11oWng tfmefremes

011 our no-act ton response requires that you make revisions to your propoorsupporhng
statementÆs condition to requkfng the company to Include ftInits proxy materials then the company
must provldoyou with acopy of its opposition statements no later than calendar days after the

ompany receives copy of your revised proposal or

II In aD othetcases the company must provide you with copy of its oppositionstatementsno

later than30 calendardays before its files definitive copies offtspmxystatemeMandforrmofpmxy

under 240.14a-6

163 FR 291 19 May28 1998 63 FR 50622.50623 Sept 22 1998 as amended at 72FR292007
72FR70456 Dec.112007 13 FR 977 Jan 2008 76 FR 6045.Feb 2011 FR 56 82Septi8 2010

For questions or comments regarding e-CFR editorial content features or design email ecfr@nara.gov
For questions concerning e-CFR programminganddeflveiyiasues.emailwebteam@gpo.gov

http-//www.ecfr.gov/egi-bin/text-idxcecfrSmaa2b16e5079753994ee97b6824a4c2.. 12/12/2012



Staff Legal Bulietin No 14F CF

Action Publication of CF Staff Legal Bulletin

Date October 18 2011

Summary This staff legal bulletin provides Information for companies and
shareholders regarding Rule 14a-8 under the Securities Exthange Act of

1934

Supplementary Information The statements In this bulletin represent

the views of the Division of Corporation Finance the Divison This

bulletin is not rule regulation or statement of the Securities and

Exchange Commission the Commlsslon Further the Commission has

neither approved nor disapproved its content

Contacts For further information please contact the Dlvlslons...Office of

chief Counsel by calLing 202 551-3500 or by submith ng web-based

request form at https//tts.secgov/cgl-bin/corp_fl n_interpretive

The purpose of this bulletin

This bulletin Is part of continuing effort by the Division to provide

guidance on important Issues arising under Exchange ActRule 14a-8

Specifically this bulletin contains InfOrmation regarding

Brokers and banks that constitute record holders under Rule 14a-8

b2I for purposes of verifying whether beneficial owner Is

eligible to submit proposal under Rule 14a-8

Common errors.sharehoiders can avoid when submitting proof of

ownership to companies

The submission of revised proposals

Procedures for withdrawing no-action requests regarding proposals

submitted by multiple proponents and

The Divisions new process for transmitting RUle 14à-8 no-action

responses by email

You can find additional guidance regarding Rule 14a-8 in the following

J.S Securities and Exchange Commissior

Division of Corporation Finance

Securities and Exchange Commission

Sharehalc.er oposals

http//www..sec.gov/interps/legai/cfsIbl4f.htm 12/12/2012
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bulletins that are available on the Commissions website SIB No 14
No 14A SIB No 14B SIB No 14C SLB No 14D and SLBNo 14E

The types of brokers and banks that cOnstitute record holders

under Rule 14a-8b2i for purposes ofverifylngihethera
beneflàial owner Is eligible to submit proposal under Rule 14a-8

Eligibility to submit proposal under Rule 14a-8

To be eligible to submit shareholder proposal shareholder must have

.cQntlnuotisly.held at least $2000 in market value or 1%of the companys
securities entitled to be Voted on the proposal atthe sharehorder meeting

fOr at least one year aS of the date the shareholder submits the proposal

The shareholder must also continue to hold the required amount of

securities through the date of the meeting and must provlde the company
with written statement of Intent to do so.1

The steps that shareholder must take to verify his or her eligibility to

submit proposal depend on how the shareholder owns the securities

There are two tpes of security holders In the US registered owners and

beneficial owners.2 Registered owners have direct relationship with the

Issuer because their ownership of shares Is listed on the records maintained

by the issuer or Its transfer agent If shareholder is registered owner
the company can independently confirm that the shareholders holdings

satisfy Rule 14a-8bs eligibility requirement

The vast majority of Investors in shares issued by U.S companies

however are beneficial owners which means that they hold their securities

In book-entry form through securities intermediary such as broker or

bank Beneficial oWners are sOmetimeS referred to as street flarne

holders Rule 14a-8b2lprovides that.a beneficial ownercan provide

proof of ownership to support his or her eligibility to submit proposal by

subrolifing written statement from the record holder of the securities

usually broker or bank verifying that at the timethe proposal was

submitted the shareholder held the required amount of secultlºs

continuously for at least one year.a

The role of the Depository Trust Company

Most large U.S brokers and banks deposit their customers securities with
and hold those securities through the Depository Trust Company DTC

registered dearing agency acting as securities depository Such brokers

and banks are often referred to as partIdpants in DTC The names of

these DTc participants however do hotappear as the registered owners of

the securities deposited with DTC on the list of shareholders maintained by
the company or more typIcally by Its transfer agent Rather DTCs
nominee Cede Co appears on theshareholder list asthº sole regIstered

owner of Securities deposited with DTC bythe DTC participants AcOmpany
can request from DTC securltIes position listing as of specified date
which Identifies the DTC participants having position In the companys
securities and the number of securities held by each DTC participant on that

date

Brokers and banks that constitute record holders under RUle

http//www.sec.govlmterps/legal/cfslbl4fiitin 12112/2012
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14a-8bi for purposes of verifying whether beneficial

owner is eligible to submit proposal under Rule 14a-8

In The 11am celestial Group Inc Oct 2008 we took the position that

an introducing broker could be consideredla record holder for purposes of

Rule 14a-8b2I An introducing broker is broker that engages In sales

and other acUvities invoMng customer contact such as opening customer

accouflts and accepting customer orders but Is not permitted to maintain

cuStody of customer funds and securlties Instead an introducing brOker

engages another broker known as dearing broker to hold custody of

dleæt funds and securities to clear and execute customer trades and.to

han He OtherfuncUon such as issuing confirmations of custornertrades

and customer account Statements Clearing brokers generallyareDTC

paitldpants Introducing brokers generally are not As Introducing brokers

generally are not DTç participants and therefore typically do not appearon
DTCS securities position listing Ham Celestial has required companies to

accept proof of ownership letters from brokers in cases where unlike the

positions of registered owners and brokers and banks that are DTC

participants the company Is unable to verify the positions against its own

or its transfer agents records or against DTCS securities position listing

In light of questions we have received following two recent court cases

relating to proof of ownership under Rule 14a_8Z and In light of the

CommiSsions discussion of registered and beneficial owners in the Proxy

MechanIcs Concept Release we have reconsidered our views as to what

types of brokers and banks should be considered record holders under

Rule 14a-8b2I Because of the transparency of DTC participants

positions in companys securities we will take.the view going forward

that for Rule 14a-8b2l purposes only DTC partldpants should be

viewed as record holders of securities that are deposited at DTC As

result We will no longer follow Ham Celestial

We believe that taking thIs approach as to who constitutes record

holder for purposes of Rule 14a-8b2iwill provide greater certainty to

beneficial owners and companies We also note that this approach Is

consistent with Exchange Act Rule 1295-1 and 1988 staff no-action letter

addressing that rulea under which brokers and banks that are DTC

paiticipants are conskiered to be the record holders of securities on deposit

with DTC when calculating the number of record holdersforpurposes of

Sections 12g and 15d of the Exchange Act

Companies have occasionally expressed the view that because DTCS

nominee Cede Co appears on the shareholder listas the sole registered

owner of securities deposited with DTC by the DTC participants only DTC

or Cede Co should be .yiewed as the record holder of the securities held

On deposit at DTC for purposes of Rule .14a-8b2i We have never

Interpreted theruie to require ashareholder to obtain proof of ownership

letter from DTC or Cede Co andnothlng In this guidance should be
construed as changing that view

Hàw can shereholder determine whether his or herbroker or bank is-a

DTC participant

http/Jwww.sec.gov/interps/legal/cfslbl4fiitin 12/12/2012
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Shareholders and companies can confirm whether particular broicetir

bank Is DTC participant by checking DTCs partjclpant list whiih Is

currently avajtble oh the Internet at

1ttp /Jwww dtcc.com/downtoads/membership/dlrectories/dtc/alpha pdf

What If sha eh iersbokerorbank.is flot.oà.DTCs partkJpantIist

Ihe shareholder will Æed obtain proof of ownership frómtheDTC.
participant through which the securities arehek1 The shareholder

shOuld be able to flnçl.out Who thfs-PTC participanbis by askln the

shareholdersbikerorbank.9

If the DTC participant knows the shareholders broker Or banks
holdings but does not know the shareholders holdIngs sharhotder
cQuld satiSfy Rule 14a-8b2iby obtaining aqdsUbmIttng twO 1t00f
of ownership statements verifying that at the time the proposal Was
submitted the required amount of securities were continuously held for

at least One year one from the shareholders broker or bank
cOnflrrning.the shareholders.ownershlp and the-other from theDTC
participant confirming the broker prbanks.ownership

Ilow will the staff process no-action re tthatrguefor.exdus1on .n
the baIS that .tne Shareholders proofof Wneaship Is not from aDTC
partldpant

staff will grant no-actlonreuiØtto company On the basis that the
shareholders proof of ownership Is not from DTC participant only if

the companys notke of defect describes the requited proof of

ownership in manner that is consistenl with the guidance contained in

this bulletin Under Rule 14a-8f1 the shareholder will havean
ópportunltytoobtajæ the requisite proofof ówæership àfterreceivlrig the
notice Of dfecL

Commonerrors shareholders canavoldwhinsubrnittlng.proof of
ownerShIp to cómpaæies

In thissectlon We.JescrIbe.two.cbmrnon- errors.sharehoiders make when
submitting proof of ownership for purposes of Rule 14a-8b2 and we
.piovlde guIdance on how to avoid these errors

First Rule 14a-8b requires- shatehoider to provide proof of ownership
that he or she hascontlnuousl9 held at least $2000 In market value or

1% of the companys securities entitled to be voted on the proposal at the

meeting for at least one year by the date yoi submit the

proposal emphasis added We note that many proof of ownership

Ietters do not satisfy this requirement because they do npt Verify the
shareholders beneficial ownership forthe entim one-year period precedFng
and including the date the proposal Is submitted In some cases the letter

speaks as of dare Iefpre the date the proposal issubmltted thereby

leaving gap between the date of the verification and the date the prPPosal
is submitted In other cases the letter speaks as of date after the date
the proposal was Submitted but covers aperiàdof only ôre.yearthuS
failing to veilfy thethareholders bØneflclàj owneShlp over the UiredftiiI

bftpi/.sec.góv/interps/1ega1/cft1bl4fJjt 12112t2012
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one-yeartprIod recedfng the dateoftbe pmpoVsDbnhlssIon

Second manr letters fail to co flrmcotMuous oWflethliJp of the securities

Thlstar cur when braker or bnkubmIt Idtter thab confitThsthe

she1toIdePs beneficial ownership only as oLa specified date but ointls anyce to cöntiuouS ownersNp föra ny44r.prLL

We recognize that the requirements of Rule 14a-8b are highly presqlptlve

and can cause lncQnvenience for sbarehpiderswhen submitting propOSaIS

lthqugttoura4mlnlstrat1on of Rule L4a-8b1s fltrained by the tens of

the rule we believe thatshareholders can avoid the two errors highlighted

above byarrangg to have their broker or bnk proda the jtquid
Verification of oWnershIp as of the date they pan to submit the proposal

As of date the proposal Is submitted name ofshareholder

held and has held continuously foratleast one year
of securities shares Of Lcompnrne.dass.otseUrities4

Asdlscussedibovea shareholder may also need.topOvldea separate

written statement from the bTC participant through which the shareholders

securities are held If the shareholders bmker or banicis not DTC

ticipant

ThesUbmissiohof revised proposals

Onocion.asiareholder will revisea prOPO5 .after submitting Ittàa

company This section addresses questions we have received regardkig

revisions to proposal or supporting statement

Shareholder sUbmits tlrnóly proposal ThesharehOlder then
submits revised proposal before the companys deadline for

reCeMæg Proposals tIu$tthØcompanyacCept the risions

Yes In thissitu tion we believe threvisedproposaIserves$.a

replacement of the Initial proposal By submitting revised proposal the

shareholder has effectively wlthdtawn the Initial proposal Therefore the

shareholder Is not In violation of the one-proposal limitation In Rule 14a-8

c2Jf the company Intends to submit no-action request It must do so

With r5p ttthe.revised proposaL

Ogzethat nQuØstIonand Answer E.2OfSIB1NÔ 14 we indlcàtd

that If asllareholder makes revisions to-a prqposal before the company

sumfts1ts no-action request thecbnpany can choose whether lxs accept

the revislpns However this guldnce hs led some companies to believe

that in caseswliere sharehordersatfemptto make changes-to an initial

propoI the company Is free to ignore such revIsIonseVei if the revised

proposal stibmitted beorethŒ companys deadline TOt reiVlr
shareholder proposals We are revising our guidance ort this Issue to make

dear that company may not l9nore revised proposi this situation

liarehoIder submits tiMely proposal After the deadilne for

receiving proposals the shareholdersjibmitsarevlsed proposaI

Must-thecompany accCPt the rev1ions

i2IiWO1
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No shrehoIçIer sijkrnits revisions to proposal atteitlie ddlIne.ifor

reving poposais undel- Rule 14a-8e the company Is not required

accepttbe revisiqns However if the company does not atcept tie

evlsipri it must treat the re\iied proposal as sec9hd proposal and

Submit P.otlce stating its Intention to exclude the revIsed proposal1 as

required by lule 14a-8j The compans notice may dtàTRule 14a-8e as

the reasOn f9r excluding the revised proposal If the company.does not

accept the revisions and Intends to exdude the Initial pnposai ft would

also need to submit Its reasons for excluding the initial prOposai

shareholder submits teyled proposal as of Which date
must the shareholder prove his or her share ownership

shareholder must prove ownership as of the date the original proposal Is

submitted When the Commission has discussed revisions to proposais4 It

has not suggested that revision ti1geis requirement to pRvice prQf Qf

ownership second time As outlined in Rule 14a-8b proving ownershIp

Includes providing written statement that the shareholder Intends to

continue to hold the securities through the date oSthe shareholder meeting
Rule 14a-8f2 provides that If the shareholder raiIs In his ot her
promise to hold the required number of securities through the date of the

meeting of shareholders then the company will be permitted to exclude all

of the same shareholders proposals from its proxy materials for any
meŒlfl9 held in the foliowiflgtWo calendar years With these proVisions in

mind we do not Interpret Rule 14a-8 as requiring additional proof Df

oWæershlpwhen sharehodŁrsubmltsa revised .propósaL1

.PlOceduresforwlthdrawing noactJoflreqUetsfOrpropoSals
SubifliUedby rnultlPleprOpónefltsWe requirements fOr wIhdraWlng Rule

14a no-action request in SLB Nos 14 and 14C SLB No 14 notes that

company Should include with withdrawal letter documentation

demonstratingi that shareholder has withdrawn the proposal In cases

where proposal submitted by multiple shareholders lswithdrawn SLBNo
14C states that if each shareholder has designated lead individual to act

Its behalf and the company Is able to demonstrate that the IndMdual is

authorized to act on behalf ofall of the proponents the company need only

provide Ietterfrom that lead Individual lhdlcatin that the lead indivIdual

iswthdrawIngthe proposal on behalf of all fthepropoentS.

Becatjsethere Is.rtO rejief grnted ly.the stain casesWhereano-aioh
request Is withdrawn following the withdrawal of the relatedproposat We
recognize that the threshold for withdrawing ano-actloo requestneed not

beoerly burdensome Going lbrward we Will process withdrawal request

If the company provides letter from the lead filer that Includes

representation that the lead filer Is authorized tO withdraw thS proposal on
behalf of each proponent identified in the companys no-action request

Use of emaIl to transmit our Rule 144 noacttofl resposesto
COmpa iies and proponents

TOdate the biviston has tIansrnIttedcoRiesofouiRtJIei4a-np-action

responses Indudrng copies of the correspondence We have rec ived In

conetIOn with uçh requests by fnäIItocohpaælesand Propnents

f4p //www.sec gov/mterps/lega/cfslbl4fjitni 12/12/2012
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In order to accelerate delivery of staff responses tcampanIesafld

propdnent andto reduce our copying and poage cdtsgoing forward
h1ehd nsmlt ur fuIa 14a4 ho-attlon responses email to

companlesand ploponents We therefore encourage both companlesand

proponØntsto Include enlall cOntact Information In any correspondence to

eath other and to us We will use mail to transmit our p-actlOn

isponse to any company or proPoneflt tor whLcb wedo not have email

.ccntt Iær aUon

Glver the ava1tabilit o$ our responses afld the reltedcorrespondeflte

the Commissions Website and the requirement under Rule L4a-8 for

companies and proponents tO copy eachother on coTespondehce
submitted to the Commission we believe It sunnecessary to transmit

cp1es otthe related correspondence along w%h our ncacUn response

Therefore we intend to transmit only our staff response alid not the

correspondence we receive from the parties We will continue to post to the

Commissions website copies of this coraispondenceat the .samedtlme that

we urstaffE action response

1SeeRule 14a-8b

2For.an expianationof the types of ShaIeOWfleip .jfl

Concept Release on Proxy System Release No 34-62495 July 14
2010 75 FR 42982 Proxy Mechanics Concept Release at Section II

The term Thenefidal owner does not have uniform meaning under the

federal securities laws It has different meaning lnthIs bulletin as

compared to beneficial ownerw and beneficial ownership in SectIons 13

and 16 of the Exchange Act Our Use of the term In this bulletin is not

lflteflded to suggest that registered owflCrs are not beefldal owners for

purposes of those ExthangeAct provisIons See Proposed Amendments to

Rule 14a-8 under the Securities Exchange Act of 1934 ReFating to Proposals

by Security Holders Release No 34-12598 July 197 4LFR 29982
at The term benefldaI owner when used In the vontext oI the proxy

rules and In light of the purposes of those rules may be lnterprtCd to

havea broader meaning than It would for certain other purposets under
the federal securities laws such as reporting pursuant to the Williams

AcL

If.ashareholder has flledaScbed ule i3DSche Ie13Gforrn Form

or Form 5reflecting ownelshp of the reulred amoUnt of shares the

shareholder may instead prove ownersMp by submitting copy of such

filings and providing the additional lnfoimation that Is described In Rule

14a-8b2fl

4DTC holds the deposited Securities Ih fungible bulk meaning that there

are no specificafty Ident1flale shares dIrect1y owned by the DTC

participants Rather each DTC participant holds pro rate Interest or

position in the aggregate number of shares of particular Issuer heldat

DT CoespondIngy each customer Of DTC pal-ticipant such as an
individual investor owns pro rate interest in the hares in whlth the DTC

iLil1euno 14F odet Proposals Pae lof9-

$pi/www.secgovrmterp egafsIbi4iii 12/12t2M2



See Exchange Act Rule l7Ad-8

See Net Capital Rqle Release No 34-31511 Nov 24 1992 57 FR

56973 rNet CapltalRuIe Release at Section ILC

See.KBR Inc Chevedden Civil Action No H-11-0196 2011 U.S Dist

LEXIS 36431 2011 WL 1463611 S.D Tex Apr 2011 Apache CWp
Chevedden 696 Supp 2d 723 S.D Tex 2010 In both cases the court

concluded that securities Intermediary was not record holder for

purposes of Rule 14a-8b because it did nOt appear on list of the

companys non-objecting beneficial ovners or on any DTC securities

position listing nor was the intermediary DTC participant

Techne Corp Sept 20 1988

91n addition If the shareholders broker Is an introducing broker the

shareholders account statements should Include the dearing brokers

identity and telephone number See Net Capital Rule Release at Section

II.C.iil The clearing broker will generally be DTC participant

For purposes of Rule 14a-8b the submission date of proposal will

generally precede the companys receipt date of the proposal absent the

use of electronic or other means Of same-day delivery

This format is acceptable for purposes of Rule 14a-8b but it Is not

mandatory or exclusive

12As such it Is not appropriate for company to send notice of defect for

multiple proposals under Rule 14a-8c upon receiving revised proposal

This position will apply to all proposals submitted after an Initial proposal

but before the companys deadline for receiving proposals regardless of

whether they are explicitly labeled as revisions to an initial proposal

unless the shareholder affirmatively indicates an intent to submit second
additional proposal for inclusion in the cornpanys proxy materials In that

case the company must send the shareholder notice of defect pursuant
to Rule 14a-8f.1 if it intends to exclude either proposal from its proxy

materials In reliance on Rule 14a-8c In light of this guidance with

respect to Proposals or revisions received before companys-deadline for

submission We will no longer follow Layne Christensen Co Mar 21 2011
and Other prior staff no-action letters In which we took the viewthata

proposal wOuld violate the Rule 14a-8c önØ-proposai limitation If such

prposalls submitted to company after the company has either submitted

Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent Or notified the proponent that-the earlier proposaiwas
excludable under the rule

See eg Adoption of Amendments Relating to Proposals by Security

Holders Release No 34-12999 Nov 22 1976 FR 52994

Sfff.atBullethiNo 14F Sharehoider..Pivp sals ...Ra.ge8.bf9

particIpant has pro rata interest See Proxy Mechanics Concept Release

at Section II.B.2.a

httpI/www.sec.gov/interps/1egal/cf1b14f.htm 12/12/2012
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Because the relevant date for proving ownership under Rule 14a-8b
te dtethe proposal Is submitted proponent ho does notadequately

prove ownership In connection with proposal is not permitted to submit
ahothepoal rthe same theeting on alaterdate

Nothing in this staff position has any effect on the status of any
shareholder proposal that is not withdrawn by the proponent or Its

authorized representative

hftp//wwwsec.gov/Jnterps/legal/cfslbl4f.htrn
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PaiIes tcaflrovEde proöfOfownerShlp under RUIe14a.8b-2i for purposes of verifyIng whether beneficial owner is

eligible to submit proposal under Rule 14à-8

Sufficiency of proof of ownership letters provided by
affiliates of DTC participants for purposes oiRuie 14a-8b.2

To be eligible to submit proposal under Rule 14a-8 shareholder must
among other things provide documentation evidencing that the

shareholder has continuously held at least $2000 in market.value or 1%
ofthe companys securities entitled tobe voted-on the proposal at the

shareholder meeting for at least one year-as of the date the-shareholder

submits the proposal If the shareholder is beneficial owner of the

securities which means that the securities -are held in book-entry form

through securities intermediary Rule 14a-8b2i provides that this

documentation can be in the form of written statement from the record
holder of your securities usually broker or bank..

In SIB No 14F the Division desaibed its view that only securities

intermediaries that are participants in the Depository Trust Company
DTC should be viewed as record holders of securities that are

deposited at DTC for purposes of Rule 14a-8b2i Therefore

beneficial owner must obtain proof of ownership letter from the DTC

particlpant through which its securities are held at DTC in order to satisfy

the proof of ownership requirements in Rule 14a-8

During the most recent proxy season some companies questioned the

sufficiency of proof of ownership letters from entities that were not

themselves DTC participants but were affiliates of DTC participants.1 By
virtue -of the affiliate relationshIp we believe that securities intermediary

holding shares through its affiliated DTC participant-should be in position

to verify its customers ownership of securities Accordingly we are of the

view that for purposes of Rule 14a-8b2i proof Of ownership letter

from an affiliate of DTC participant Satlsfiesthe requirement to provide

proof of ownership letter from DTC participant

Adequacy of proof of ownership letters from securities

intermediaries that are not brokers or bahks

We understand that there are drcumstances In which securities

intermediaries that are not brokers or banks maintain sethrities accounts in

the ordinary cóurse.of their-business shareholder who holds serities

through securities intermediary that is not broker or bank-can-satisfy

Rule 14a-Ss documentation requirement-by submitting proof of

ownership letter from that securities intermediary.2 If thesecürities

Intermediary isnota DTC participant or an-affiliate of DTC- participant-

then the shareholder will also need -to obtain proof of ownership letter

-from the DTC participant oran affiliate of DTC participant that can verily

the holdings--ofthe securities intermediBry

Manner In which--companies-should notify proponents-of failure

to provide -proof of ownership for the one-year period required
Under Rule 14a-8b1

http//www.sec.gov/inteipWlegal/cfs1b-i4giitm 12112/2012
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As discussed in SedlonC of SLB No 14F acommonen.orln proofof
-.qehipleers is that thedo not -vØrifya proponents.nefidal.--
ownership for the entire one-year period preceding and lncludlngthedate
theproposal was -submitted as required by Rule 14a8bi.Thsome
cases the letter speaks as of date before the date the proposal was
submitted thereby leaving gap between the date -Ofverlfication and the
date the proposal Was submitted In other cases the letter- speaks as of
date after the date the proposal was submitted but covers- period of only
one years thus failing to verify the proponents beneficial ownership over

the required full one-year period preceding the date of the proposals
sUbmission

Under Rule 14a-8f if proponent fails to follow one of the eligibility or

procedural req ulrements Of the rule company may exclude the proposal

only if it notifies the proponent of the defect and the proponent fails to

correct It In SLB No 14 and SLB No 14B we explained that companies
should provide adequate detafl about what proponent must do to remedy
all eligibility or procedural defects

We are concerned that companIes notices of defect are not adequately

desqibing the defects or explaining what proponent must do to remedy
defects In proof of ownership letters For example some companies notices

of defect make no mention of the gap in the period of ownership covered by
the proponents proof of ownership letter or other specific deficiendes that

the company has identified We do not believe that such notices of defect

serve the purpose of Rule 14a-8f

Accordingly going forward we will not concur in the exclusion of proposal

under Rules 14a-8b and 14a-8f on the basis that proponents proof of

ownership does not cover the one-year period preceding and Induding the

date the proposal is submitted unless the company provides notice of

defect that identifies the specific date on which the proposal was submitted

and explains that the proponent must obtain new proof of ownership

letter verifying continuous ownership of the requisite amount of securities

for the one-year period preceding and induding such date to cure the

defect We view the proposals date of submissIon as the date the proposal

is postmarked or transmitted electronically Identifying in the notice of

defect the specific date on which the proposal was submitted will help

proponent better understand how to remedy the defects described above
and will be particularly helpful in those instances In which it may be difficult

for proponent to determine the date of submission such as when the

proposal is not postmarked on the same day it is placed in the mall In

addition companies should Include copies of the postmark or evidence of

electronic transmission with their no-action requests

Use of website addresses in proposals and supportIng
statements

Recently number of proponents have induded In their proposals or in

their supporting statements the addresses to websites that provide more

information aboUt their proposals In some cases companies havesought
to exclude either the website address Or the entire proposal due tO -the

reference.to the website address

In SLB No 14 we explained that reference to website address in

http//www.sec.govrmterpalegal/cfslbl4g.htm 12/12/2012
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References to website addresses in proposal or
supporting statement and Rule 14a-SQ3

References to websites In proposal or supporting statement may raise

concerns under Rule 14a-8i3 In.SLB No 14B we stated that the

exclusIon of proposal under Rule 14a-8l3 as vague and indefinite may
be appropriate If neither the shareholders voting on the proposal nor the
company In Implementing the proposal Ifadoptedwoutdbe able to

determine with any reasonable certainty exactly what actions or measures
the proposal requires In evaluating whether proposal may be excluded

on this basis we consider only the Information contained in the- proposal

and supporting statement and determine whether based onthat

information shareholders and the company can detennine-what actions-the

proposal

If proposal or supporting statement refers to website that provides-

information necessary for shareholders and the companyto understand

with reasonable certainty exactly what actions or measures the proposal

requires and such information is not also contained In the proposal orIn

the supporting statement then we believe the proposal would raise

concerns under Rule 14a-9 and would be subject to exclusion under Rule

14a-8i3 as vague and indefinite By contrast If shareholders and the

company can understand with reasonable certainty Ø.xactly what actions or
measures the proposal requires without reviewing the information provided

on the website then we believe that the proppsalwduld not be subject to

exduslon under Rule 14a-8i3 on thebasisofthereference to the

website address In this case the Information on the wºbsite only

supplements the information contained in the proposai and in the

supporting tatement

Providing the company with the mätØrials that will be

published on the referenced website

We recognize that if proposal references website that is not operational

at the time the proposal Is submitted It wiii be impossible for company or

the staff to evaluate whether the website reference.may be Øxduded In

our view reference to non-operational wØbslte In -proposal or

supporting statement could be excluded under Rule 14a-8i3 as

hup//www.sec.govmterps/legal/cfslbl4giitm 12/12/2012
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proposal does not raise the concerns addressed by the 5O0word Iim1tatlon.i

In Rule 14a-8d We continue to be of this view and accordingly welilll

continue to count website address as one word for purposes of-Rule 14a-
8d To the extent that the company seeks the exdus ion Of website

reference in proposal butnot the-proposal itself we wiJLcontiflueto --

-followthe guidance-stated in SLBNo 14Which provdes thatreferences-to

.website addresses In proposals or supporting -statements could be subject- -.

to exclusion under Rule 14a-8l3 if the information contained on the

website is materially false or mIsleadIng irrelevant tothe subject -matter of
the proposal or otherwise in contravention of the proxy rules Induding RuIe
14a-9

In light ofthe growing interest-in Including referencØstowebsitØ add e-
In proposals and supportin9 statements we are providing.additional

guidance on the appropriate- use of website addresses inproposalsand --

supporting Statementsft
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irrelevant to the subject matter of proposal We understand however
that proponent may wish to include refererie to website containing
information related to the proposal but waLto activate the webstte until it

becomes clear that the proposal will be Included in the companys proxy
materials Therefore we wifl not cOncur that reference to webelte may
be excluded as Irrelevant under Rule 14a-8l3 on the basis that It Is not

yet operational if the proponent at the time the proposal is submitted
provides the company with the materials that are Intended for publication

on the website and representation that the webslte will become

operational at or prior to the time the company flies its definitive proxy

materials

PotentIal issues that may arise If the content Of

referenced website changes after the proposal Is submitted

To the extent the information on website changes after submIssion of

proposal and the company believes the revised Information renders the

website reference excludable under Rule 14a-8 company seeking our

concurrence that the website reference may be excluded must submit

letter presenting Its reasons for doing so While Rule 14a-8j requires

company to submit its reasons for exdusion with the Commission no later

than 80 calendar days before It files Its definitive proxy materials we may
concur that the changes to the referenced website constitute good cause

for the company to file Its reasons for excluding the webslte reference after

the 80-day deadline and grant the companys request that the 80-day

requirement be waived

entity Is an affiliate of DTC participant if such entity directly or

indirectly through one or more Intermediaries controls or is conti-oiled by
or is under common control with the DTC participant

14a-8b2I itself acknowledges that the record holder is usually
but not always broker or bank

Rule 14a-9 prohibits statements In proxy materials which at the time and

in the light of the circumstances under which they are made are false or

misleading with respect to any material tact or which omit to state any

material fact necessary in order to make the statements not false or

misleading

website that provides more information about shareholder proposal

may constitute proxy solicitation under the proxy rules Accordingly we
remind shareholders Who elect to IndudØ website addresseslfl their

proposals to comply with all applicable rules regarding proxy.Sollcltations

http//www.sec.gov/interps/Iega/cfslbl4g.htm
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TINVESTORI
VOICE

Investor Voice SPC

2206 Queen Anne Ave

Suite 402

Seattle WA 95109

2065224944

IMPORTANT FAX FOR

Jacob Tyler

Assistant Secretary

Morgan Stanley

Tel 212-762-7325

Fax 212-507-0010

From

Bruce Herbert

Tel 206-522-1944

Fax 678-506-6510

Date 12/27/2012 pages including cover

Memo

Re Verification of Shares for the Equality Network Foundation

Please see the attached materials regarding the Letter of Verification for

the Equality Network Foundation In response to Mr Tylers 12/13/2012

letter

rrlrcijrith PJarniri Pu.u blic Crri ri
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INVESTö1
VOICE

Investor Voice SPC

2206 Queen Anne Ave

Suite 402
VIA FACSIMILE to 212-507-0010 Seattle WA 98109

2O6 5221 944

Thursday December 272012

Jacob Tyler

Assistant Secretary

Morgan Stanley

1221 Avenue of the Americas

New York NY 10020

Re Shareholder Proposal Regarding Vote-Counting

Dear Mr Tyler

We received on December 142012 your letter dated December 13 2012 whIch

requested verification of shareholding for the Equality Network Foundation In regard to

shareholder proposal which was filed via letter dated December 2012

Attached Is letter from the custodian that verifies that the shares have been

continuously held since 7/5/2007 This should fulfill the requirements of SEC Rule 14a-8

in their entirety please inform us in timelyway should you feel otherwise

The shareholder requests that you direct all correspondence related to this

matter to the attention of investor Voice at the address listed below or at the e-mail

address team@investorvoice.net

For purposes of clarity and consistency of communication please commence all

e-mail subject lines with your ticker symbol UMS.u Including the period and we will do

the same

Thank you As expressed in the 12/6/2012 letter the Issue of fair and consistent

vote-counting Is of importance to all shareholders We look forward to substantive

discussion of this critical corporate governance matter

Herbert AIF

Chief Executive Accinrrr INVESTMENT FDUCARY

CC Equality Network Foundation

v-riproilr.g th Perform ance of Public Corn pan ies
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Re StOckholder Proposal on belialfofEQuaiW NetwoFcneidalion

LacgndOenflernen

We have acted as special Delaware coimsel to Morgazi Stanläy Pelawaz

corporation the Company1 connection with stockholder proposal the roposa1 on

befofEqua11tyNetwoFoiindation thePropoxient dated tecember6 2012 firthe2Ol3

annual meeting stckholders of the Company the Annual Meeting In thia conuection you

bayerequested ouiopitiionas to certain matters under thelaws ofthe$tàcifiØlaare

For the purpose Of rendering óuf OpiniOn as express dd herein we have he
furnished with and have reviewed the following dobuments the Amended and Restated

Certificate of Incorporation of the Company as filed with the Secretary ofState ofthe State of

Delaware the Secretary of State on April 2008 as amended by the Certificates of

Iesignahou of the Company as filed with the Secretary of State on October 10 2008 October

11 200 and October 28 2008 respectively the Certificates of Ehnunatinf the Company as

filed with the Secretary of State on June 23 2009 and July 20 2011 and the Certificate of

Merger as filed with theSecrctary of Stat on December 29 2011 collectively the Certiflcate

ofIncorporation ii the Bylaws of the Company amended and restated on March 20U1 the

By1aws andC the Proposal

Wltkrespectto the foregoing documents wà have assndearthendcityof
all documents submitted to us as orguna1s the confomuty to authentic ozigmals of all

documents submitted to us as copies in the genuineness ofall signatures and the legal capacity

of natural persons and iv that the foregcpn.g documents in the forms thereof submitted to us for

our review have not been and will not be altered or amended in any respect matenal to our

opmkm as expressed herein We have not reviewed any document Dther Th the documents

hsted above for purposes of rendering this opinion and we asswne that there exists no provision

of any such other document that bears upon or is inconsistent with our opinion as expressed

htrein in addition we have conducted no independent factual investigation of our own but

.rather iae relied solely on the foregoing documents the statements nd ihfqimatn set forth
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thereirLathi thea fmthatcrecite4 or assuniedherein all.otwhicfrwe assumetobe

frUe Oiniiletc andacourate in 811 thatetial respcts

THE PROPOSAL

Thó Proposal states the fo1lowing

RESOLVED Shareholders of Morgan Stanley or Company
hereby ask the Board of Directors to amend the Companys

governing documents to provide that matters preseited to

shaAebolders shall bedecided by simple majority of the shares

voted FOR End AGAINST an item or withheld in the case of

board elections This policy shall apply to all matters unless

shareholders have expressly approved higher threshold fOr

specIc types ofitenis

We have been advised that the Company is considering excluding the Proposal

fraznthe Companys proxy statement for the Annual Meeting under among other reasons Rules

14a4i1 14a-82 and 14a-8i6 promulgated under the Securities Bxehange Act of 1934

as amended Rule 14a-S1 provides that registrant may onut stockholder pjoposal 1if the

proposai is not proper subject for action by shareholders under the laws of the jurisdiction of

the companys organization Rule 14a-8i2 provides that registrant may omit proposal

from its proxy statement when the proposal would if mipleniented cause the company to

violate any state federal or foreign law to which it is subject Rule l4a-86 allows

proposal to be oxmtted if the company would lack the power or authority to implement the

proposal In this connection you have requested our opinion as to whether under Delaware

law the Proposal is proper subject for action by the Companys stoc holders ii the

implementation of the Proposal if adopted by the Companys stockholders would violate

De1aaie jaw and uiithe Compaayhasthe power and authority to haplcintthe ProposaL

For the reasons set forth below the Proposal in our opinion would violate

Delaware law if implemented ii is beyond the power and authority of the Company to

implement and iiiis not proper sübj ect for stockholder action under Delaware iaW

DISCUSSION

The Proposal would violite Delaware law ifbflplemented

The Coiiiny 18 Delaware corporation governed by the General Corporation

Law.of the State of Delaware the General Corpgration Law The Staff of the Divisioü of

Corporation Finance the Staff has previously permitted the exclusion of stockholder

proposals like the Proposal that if implemented would require Delaware corporation to

mandate stockholder voting standatd fpr corporate action that is lower than the standErd
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Eeqtthd by the eeral Corporation Law based on the proposal iol4Ung Deiaware In

addition the StaaJso recently permitted exclusion of stockholder proposal submitted by the

Proponents representative to an Ohio corporation that was identical to the Proposal on the

gronths that it required implementation of voting standard that would violate similar statuto.ry

voting sMnWds imder Ohio
corporate

law2 For the very same reasons the Proposal submitted

tOthe Company by the Proponent would violate 1elaware law Specifically.the Proposal would

requjthe Companys Board of Directors the Board to seek an amendment tothe Certificate

ofccratioi and/orBylaws th4 plementcdwouldviolateIelaware law in that itwoidd

purport to enable stockholders to authorize the t2bn afcertauicorporate acion by the vote of

simple majority of the votes cast FOR and AGAI4ST the action rather than the minimum vote

tequlred by.tbe General Corporation.LÆwto authorize such actions

Although stockholders could in some instaæc authorize the tadng oE corporate

action by simple majority of the votes cast on the matter3 there are number of actions that

under the Genera Corporation Laws mmidate approval by stockhldets representing majonty

or more of the outstanding shares entitled to vote on the matter For exampi the General

Corporation Law provides that conversion of corporation to limited liability company

statutory trust business trust or association iCal estate Investment trust common-law trust or

partnership limited or general must be
approvcd

by all outstanding shares of stock of the

corporation whether voting or nonvoting ii any transfer or domestication of telaware

corporation to foreign jurisdiction must be approved by all outstanding shares of stock of the

corpOration whether voting or nonvoting In proposal to dissolve the corporation if not

previously approved by the board must be authorized by the written consent of all of the

stOckholdrs enlitledto vote thereon and ivany election by an .ealstingstook corporation to be

.lreÆtd as close corporation must be approved by at least 2/3 of the shares of each class Of

See ATT Inc. Feb 12 2010 permitting exclusiOn of stçkholder proposal under

Rule 14a-8l2 where proposal sought implementation of voting standard for stockholder action

by Written consent that was less than would be required under the General Corporation Law for

certain actions Bwzk of Amenca Corporation Jan 13 2010 same Pfize Inc Dec 21

2009 .4arne Kimberly-Clark Corporation Dec 18 2009 same
See The JM Smucker Company June 222012 pennittmg exclusion because certain

provisions of the Ohio Revised Code require greater stockholder voting standard than the

.tndardset forth in the proposal for taking certain corporate actions

For example Section 216 of the General Corporation Law permits Delaware

corporation to specify in its certifrate of incorporation or bylaws the stockholder vOte necessary

fottbe transaction àf business at any meeting of stockholders which could be set at simplo

majority of the votes cast on the matter However Section 21 also provides that corporations

authority to specify such voting standard is expressly subject to the stockholder vote required

bylheGeæeral Corporation Law fot specified action See DeL 216

4kL266b
Id 390b
Jd 275c
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t1 Co poraon which are thirding In addition to the foregoing the General

Coiporation Law requires number of corporate actions be adopted or appioved by the

affinnative vote of mjority of the outstanding stock entitled to vote thereon such as the

removal Of.a 4frctor without il an amendment to corporati ons tiflcate of

incorporation after The corporation has received payment for its stck in an agreement of

merger iv the sale of all or substantially all of the corpoIBtinS assetsU and proposal to

dissôlvethe corporation ifpreviously approved by the board

Contrary to the request set forth in the Proposal the Board coud not take such

ateps would neccsary tO provide that all matters presented to shareholders shall be

decided by simple majority of the shares voted FOR and AGAThST an item with respect to

any of the matters set forth above because under the General Cotporation Law these corporate

actions require the vote of stockholders representing more than simple majority of the votes

cast The General Corporation Law does not permit corporation to specify lower voting

staidard with respect to the corporate actions for which stockholder vote is speciUnd

Specica1y Section 102b4 ofthe General Corporation Law permits Delaware corporation

to include in its certificate of mcoxporation provisions That increase the requisite vote of

stockholders otherwise required under the General Corporation Law That subsection provides

that the certificate of incorporation may contain requiring for any corporate

action the vote of larger portion of the stock than is required by General Corporation

Law While Section 102b4 permits certicate of incorporation provisions to require

greater vote of stockholders than is otherwise required by the General Corporation Law that

siibsecticw does not nor does any other section of the Genera Corporation Law authorize

7kL 344 see also itL 203a3 requiring businOss combination to be approved by
the afitnabve vote of at least 66 2/3% of the outstanding votmg stock which is not owned by

the interested stockboldef

Id 141k Section 141k expresslyprovideS that amy director or the entire board

of directors may be removed with or without cause by the holders of majority of the shares

then entitled to vote at an election of directors In addition Section 141k further provides that

the holders of any class or series are entitled to elect or more directors by the

certicate ofincorporation tins subsection shall apply in respect
totb removal without cause of

director ordirctors so elected to the vote of the holders of the outstanding shares of that class

series and not tothe vote of the outstanding shares as whole

Id 242bl requiring majority of the outstanding stock entitled to vote thereon

kL .251Ł requiring majority of the outstanding stOck of the corporation entitled

to vote thereon
Id 271a requiring majority of the outstanding stock of the coiporation entitled

tO votetbreon
121d 275b requiring majority of the outstanding stock of the corporation entitled

to vote Thereon
Iii 1O2b4
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corporation to .povide fort lejseii vote Of stockholders than is otherwise requir bythe 0eneraJ

Corporation Law Any such provision specifying lesser vote than The inmimum vote required

by the Geneil Coipoxaon Law would in our view be invalid and unenforceable under

telaware law.U

MOreover under Delaware laws actions that mandite approval by .stokholde

representing majonty or more of the outstanding shares entitled to vote on the matter require

Ihat abstentions broker non-votes and shares Absent from the meeting of stockholders must be

counted votes agalt the acticm. Because the Proposal would treat abstentions broker non
vote an hait absent from the ngofstoclthoidets as having.no effect on the outcome of

the votes on sUch actions the Proposal violates Delaare 1gw

The PtopoSal would also violate Delaware law in that it would purport to enable

stockholders to amend The Certificate of Incorporation even those cases where the General

Corporation Law expressly requires the separate vote of the holders of specific class or series

qf stock Under the Certificate of Incorporation the Company has authorized two classes of

capital stock Common Stock and Preferred Stock.6 indeed pursuant to the Certrftcate of

Inoorporation the Company has designated several series of Preferred Sto1 The holders of

the Companys outstandrng Comnion Stock and Preferred Stock therefore are entitled to the

separate elass voting rights applicable under Section 242bX2 of the Geneiai Corporation Law

That bs.ction provides in Eelevant part as follows

The holders of the outstandingshares of class shailbe entitled to

vote as class upon proposed amendment whether or not

entitled to vote thereon by the certificate of incorporation if the

amendment would increase or decrease the aggregate number of

authorized shares of such class increase or decrease the par value

of the shares of such class or alter or chnge the powers

pteferenoes or special rights of the shares of such class so as to

affect them adversely.8

The Proposal if implemented would purport to enable stockholders to act by simple majority

of the votes cast to approve any action including an amendment to the Certificate Qf

Incorporation that would for example alter the powers preferences or special rights of the

Preferred Stock or Coimnon Stock so as to aect them adversely without regard for the separate

class vote required by Secton 242bX2 To the extent the Proposal purports to eliminate this

stdtutorily-required vote it would in our view alsO violate the GeneralCorporation Law

See eg Thlvest Inc Olson 1979 WL 1759 at Del Ch Mar. 1979 referring

to DGCL vote thresholds as minimumrequirements
16 Morgan Stanley Current Repot Form 8-K Bx 3.1 Apr 10 2008
See Morgan Stanley Annual leport Form 10-K Feb 272012

8DeL 242b2
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IL The Pnposal is beyond the power and authriy of the Company to

irnpJement

As set forth in Section above the 1roposal if imp1emented would viulàte

Delaware law Therefore rn our view the Company lacks the power and authority implement

the ProposaL Indeed the StafThas repeatedly recogmzeii that companies do not havethe power
and antboritytoirnplenientproposaismatvioiate state law.9

ILL The Proposal is no proper matter for stockholder action under Delaware

law

As et forth in Sections and IT above the Proposal if implemented would

violate Delaware law and the Company lacks the power and authority to implement the Proposal

Accordingly the Proposal our view is an improper subject for stockholder action under

Delaware 1w

CONCLUSION

Based upon and subject to the foregoing an4 subject to the limitations stated

lierein tis our opinion that the Proposal if implemented would violate Delaware law that tLe

Company lOOks the power and authority to implement the Proposal and that the Proposal is not

prOper subIect for action by the stockholders of the Company under Delaware law

The foregoing opinion is limitçd to the laws of the State of Delaware We have

not considered and express no opinion on the laws of any other state or junsd.iction mcluchng

feda1 laws regulating securities or any other federal laws or the rules and regulations of stock

exchanges Or Of any other regulatory body

The foregoing opinion isrendered solely for your benefit in connection with the

matters addressed herein We understand that you may ibrnii copy of this opinion letter to the

Securities and Exchange Commissioi and to the Proponent in connection with the matters

addressed herein and we consent to your doing so Except as state4 in this paragraph this

opinion Letter may notbe furnished or quoted to nor may the fbregoing opinion be relied upon

byany other person or entity fbr any purpose without our priOr writtenconsent

Very truly yours

2Ltt
WWNS

19
See e.g Schering-Flough Corp Mar 27 2008 Bank ofAmerica Corp Feb 26

2008 Xerox Corp Feb 23 2004 Burlington Resources inc Feb 2003
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