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Maryann Waryjas ___
Great Lakes Dredge Dock Corporation ____
mwaryjasgldd.com ____

Re Great Lakes Dredge Dock Corporation

Incoming letter dated January 142013

Dear Ms Waryas

This is in response to your letter dated January 142013 concerning the

shareholder proposal submitted to Great Lakes by the Domestic and Foreign Missionary

Society of the Protestant Episcopal Church in the United States of America Copies ofall

of the correspondence on which this response is based will be made available on our

website at httx//www.sec.aov/divisions/cornfiWcf-noaction/14a-8.shtml For your

reference brief discussion of the Divisions informal procedures regarding shareholder

proposals is also available at the same website address

Sincerely

TedYu

Senior Special Counsel

Enclosure

cc Harry Van Buren

Domestic and Foreign Missionary Society of the Protestant Episcopal Church

in the United States of America

4938 Kokopdlli Drive NE
Rio Rancho NM 87144
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February 2013

Response of the Office of Chief Counsel

Division of CorDoration Finance

Re Great Lakes Dredge Dock Corporation

Incoming letter dated January 14 2013

The proposal relates to report on board inclusiveness

There appears to be some basis for your view that Great Lakes may exclude the

proposal under rule 14a-8f We note that the proponent appears not to have responded

to Great Lakes request for documentary support indicating that the proponent has

satisfied the minimum ownership requirement for the one-year period required by

rule 14a-8b Accordingly we will not recommend enforcement action to the

Commission ifGreat Lakes omits the proposal from its proxy materials in reliance on

rules 14a-8b and 14a-8f

Sincerely

Raymond Be

Special Counsel



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDER PRQPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering infonnal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from thareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or nile involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The detenninationsreached in these no-

action letters do not and cannot adjudicate the merits of companys position
with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder.proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of acompany from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

material



Great Lakes

Dredge Dock

2122 YORK ROAD

OAK BROOK IL USA 505231981

TEL 830-5744000

January 14 2013

Via Electronic Mail

U.S Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 Street N.E

Washington DC 20549

Re Great Lakes Dredge Dock Corporation Shareholder Proposal submitted by the

Domestic Foreign Missionary Society of the Episcopal Church

Ladies and Gentlemen

This letter is submitted by Great Lakes Dredge Dock Corporation Delaware

corporation the Company pursuant to Rule 14a-8j of the Securities Exchange Act of 1934

as amended the Exchange Act to notify the Securities and Exchange Commission the

Commission of the Companys intention to exclude from its proxy materials for its 2013

Annual Meeting of Shareholders the 2013 Annual Meeting and such materials the 2013

Proxy Materials shareholder proposal the Proposal submitted by the Domestic and

Foreign Missionary Society of the Protestant Episcopal Church in the United States of America

the Proponent on December 2012 The Company intends to omit the Proposal from its

2013 Proxy Materials pursuant to Rules 4a-8b and 4a-8f of the Exchange Act and

respectfully requests confirmation that the Staff of the Division of Corporation Finance the

Staff will not recommend to the Commission that enforcement action be taken ifthe

Company excludes the Proposal from its 2013 Proxy Materials for the reasons detailed below

Pursuant to Rule 14a-j this letter is being submitted no later than 80 calendar days

before the Company intends to file its 2013 Proxy Materials with the Commission In

accordance with Staff Legal Bulletin 14D SLB 14ff this letter and its exhibits are being

submitted via e-mail copy of this letter and its exhibits will also be sent to the Proponent

Pursuant to Rule 14a-8k and SLI3 14D the Company requests that the Proponent copy the

undersigned on any correspondence that it elects to submit to the Staff in response to this letter

The Proposal

The Proposal includes the following language

RESOLVED that the shareholders request the Board



In connection with its search for suitable Board candidates to ensure that

women and persons from minority racial groups are among those it

considers for nominations to the Board

To publicly commit itself to policy of board inclusiveness including

steps to be taken and timeline for implementing that policy

To report to shareholders at reasonable expense by September 2013

On its efforts to encourage diversified representation on the board

Whether in the nominating committees charter or its procedures

diversity is included as criterion in selecting the total

membership of the Board

copy of the Proposal including its supporting statement is attached to this letter as

Exhibit copy of all correspondence between the Company and the Proponent is attached as

Exhibit

Analysis

The Proposal May Be Excluded Pursuant to Rules 14a-8b and 14a-8Q

Pursuant to Rules 14a-8b and l4a-8f1 the Company may exclude the Proposal from

the 2013 Proxy Materials because the Proponent failed to prove its eligibility to submit the

purported proposal

Rule 14a-8f1 provides that shareholder proposal may be excluded from companys

proxy materials if the proponent fails to meet the eligibility and procedural requirements of Rule

14a-8a through after the company provides timely notice of the deficiency and the

shareholder fails to correct the deficiency In order to qualify to submit proposal pursuant to

Rule 4a-8b shareholder must have continuously held at least $2000 in market value or

1% of the companys securities for at least one year by the date the proponent submits the

proposal and ii continue to hold those securities through the date of the meeting Rule l4a-

8b proponent has the burden to prove that it meets these requirements The proponent may

satisfy this burden in one of two ways First ifthe proponent is registered holder of the

companys securities the company can verify eligibility on its own Alternatively if the

proponent is not registered holder and has not made filing with the SEC pursuant to Rule 14a-

8b2ii it must submit written statement from the record holder of securities usually

broker or bank verifying that at the time submitted proposal proponent

continuously held the securities for at least one year In either case the proponent must also

include written statement that intend to continue to hold the securities through the date

of the meeting of shareholders

If proponent fails to satisfy one of Rule 4a-8s procedural requirements the company

to which the proposal has been submitted may exclude the proposal but only after the company



has notified the proponent of the deficiency and the proponent has failed to correct According

to Rule 14a-8f1 within 14 days of receiving the proposal the company must notify the

proponent in writing of any procedural or eligibility deficiencies and also provide the proponent

with the time frame for the proponents response Then the proponent must respond to the

company and correct any such deficiency within 14 days from the date the proponent received

the companys notification

In this case the Proponent has not demonstrated that it meets the eligibility requirements

set forth in Rule 14a-8b and consequently the Company may exclude the Proposal from its

2013 Proxy Materials The Company received the Proposal from the Proponent on December

2012 via Federal Express package postmarked December 2012 along with cover letter

dated December 2012 copy of which is included in Exhibit That letter did not meet the

proof of eligibility standards set forth in Rule 14a-8b and no other materials relating to

eligibility were attached After the Company reviewed its stock records and confirmed that the

Proponent was not registered holder of Company securities and had not made any of the filings

contemplated by Rule 14a-8b2ii the Company sent notice to the Proponent regarding the

deficiency the Notice The Notice copy of which is included in Exhibit was sent to the

Proponents address via Federal Express and was delivered on December 172012 Evidence

that the Notice was delivered to the Proponent on December 17 2012 is included in Exhibit

The Notice informed the Proponent that its letter was insufficient to meet the

requirements of Rule 14a-8b and requested that it send the necessary evidence of its eligibility

to submit the proposal within 14 days of receipt of the Notice i.e by December 31 2012
More specifically it provided detailed explanation of the kind of statements necessary to meet

the applicable proof of ownership requirements as well as detailed information regarding Rule

14a-Ss record holder requirements as clarified by Staff Legal Bulletin 14F SLB 14F and

Staff Legal Bulletin 14G SLB 14G Copies of Rule 14a-8 SLB 14F and SLB 14G were

attached to the Notice Although the Proponent did engage in subsequent telephone

communications with the Company to discuss what the Proponent must provide in response to

the Notice as of the date of this letter the Company has not received any evidence of eligibility

to submit the Proposal from the Proponent

The Staff has consistently taken the position that absent the necessary documentary

support establishing the minimum and continuing ownership requirements under Rule 14a-8b

proposal may be excluded under Rule 14a-8f See e.g Ball Corp December 17 2012

permitting exclusion pursuant to Rule 14a-8f because the proponent appears not to have

responded to Balls request for documentary support indicating that the proponent has satisfied

the minimum ownership requirement for the one-year period required by rule 14a-8b
Verizon Communications Inc December 23 2009 permitting exclusion for the failure to

demonstrate continuous ownership for period of one year at the time proposal submitted In

this instance no documentary support relating to eligibility has been submitted by the Proponent

Thus for the reasons stated above and in accordance with Rules 14a-8b and 14a-8f the

Company may exclude the Proposal from its 2013 Proxy Materials



Conclusion

Based on the foregoing the Company respectfully requests your concurrence that the

Proposal may be excluded from the Companys 2013 Proxy Materials If you have any questions

regarding this request or desire additional information please contact me by phone at 630 574-

2900 or by email at mwaryjasgldd.com

Very truly yours

ar3 Waryjas

ice President gal Officer

retary

Attachments

cc Harry Van Buren

Margareth Crosnier de Bellaistre
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Board Inclusiveness

WHEREAS

In response to the recent corporate scandals the Congress Sarbanes-Oxley Act the stock

exchanges and the Securities and Exchange Commission each have taken actions to enhance the

Independence accountability and responsiveness of corporate boards including requiring greater board

and committee independence We believe that in order to achieve such independence It is necessary for

corporations to abandon the insularity that has all too often characterized boards in the past

As companies seek new board members to meet the new independence standards there is unique

opportunity to enhance diversity on the board number of corporations have included their commitment

to board diversity by sex and race in the Charter for their nominating committee charter now being

required for NYSE and NASDAQ listed companies We believe that the judgments and perspectives that

woman and members of minority groups bring to board deliberations Improve the quality of board decision

making are likely to reduce the insularity of the board and will enhance business performance by

enabling company to respond more effectively to the needs of customers worldwide- Further we

believe that diverse boards will be more effective at responding to social issues and stakeholder concerns

than non-diverse boards The Council of Institutional Investors has stated that aboard nominating

committee charters or the equivalent should encourage consideration of diversity in terms

of background experience age race gender ethnicity and cultur Source

httDIIww.cii.orpIBoardDiversjt accesSed 12/03/2010

Underscoring the importance of this issue the Securities and Exchange Commission has adopted rule

that requires disc1osure of whether and If so how nominating committee considers diversity in

identifying nominees for director If the nominating committee or the board has policy with regard to the

consideration of diversity in identifying director nominees the final rules require disclosure of how this

policy is implemented and how the nominating committee or the board assesses the effectiveness of its

policy Source httoIfwww sec.qov/newsIDressI2OO9/2O09-26 htm

WHEREAS

Great Lakes Dredge Dock Corporationocurrently has distinguished board of eight persons all of

whom are males

We beheve that our Board should take every reasonable step to ensure that both women and persons

from minority racial groups are in the pool from which Board nominees are chosen therefore be it

RESOLVED that the shareholders request the Board

In connection with its search for suitable Board candidates to ensure that women and persons from

minority racial groups are among those it considers for nomination to the Board

To publicly commit itself to policy of board inclusiveness including steps to be taken and timeilne

for implementing that policy

To report to shareholders at reasonable expense by September 2013

On its efforts to encourage diversified representation on the board

Whether in the nominating committees charter or its procedures diversity us included as

criterion in selecting the total membership of the Board

SUPPORTING STATEMENT

We urge the Board to enlarge its search for qualified members by casting wider net
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THE

Episcopal
CHURCH

VIA FEDERAL EXPRESS

December 2012

Deborah Wensel

Secretary

Great Lakes Dredge Dock CorporatiQuD

2122 York RoadO

Oak Brook illinois 60523

Dear Ms Weasel

The Domestic and Foreign Missionary Society of the Protestant Episcopal Church in the United States of

America Episcopal Church is the beneficial owner of 11945 shares of Great Lakes Dredge Dock

Corporationocoinnion stock held for the Episcopal Church by The Bank of New YorkJBNY Mellon

The Episcopal Church has long been concerned not only with the financial return on its investments but

also along with many other churches and socially concerned investors with the moral and ethical

implications of its investments We are especially concerned about issues related to board diversity we

believe that board diversity is both an ethical and business imperative

To this end the Episcopal Church hereby files the attaóhed shareholder proposal and supporting

statement which
requests that the companys Board of Directors ensure that women and persons from

minority racial groups are among those it considers for nomination to the Board publicly commit itself to

policy of board inclusiveness and report to shareholders on its eflbrts to encourage diversified

representation on the board by September 2013 for consideration at the companys 2013 Annual

Meeting This resolution is being submitted in accordance with Rule 14a-8 of the General Rules and

Regulations under the Securities and Exchange Act of 1934 The Episcopal Church will hold its shares

through the 2013 annual meeting We hope that you will find this request both reasonable and easy to

Thifihl so that during dialogue an agreement might be reachedallowing the Episcopal Church to

withdraw the proposal

Harry Van Buren Staff Consultant to the Episcopal Churchs Committee on Corporate Social

Responsibility can be contacted regarding the Episcopal Churchs resolution filing at 505.867.0641

telephone or 4938 Kokopelli Drive NE Rio Rancho NM 87144 He is aulhorized to act on the

Episcopal Churchs behalf with regard to this resolution

Very truly yours

.L LL4
Margareth Crosnier de Bellaistre

Director of Investment Management and Banking



Board inclusiveness

WHEREAS

In response to the recent corporate scandals the U.S Congress Sarbanes-Oxley Act the stock

exchanges and the Securities and Exchange Commission each have taken actions to enhance the

independence accountability and responsiveness of corpOrate boards including requiring greater board

and committee independence We believe that in order to achieve such Independence It is necessary for

corporations to abandon the insularity that has all too often characterized boards in the past

As companies seek new board members to meet the new independence standards there Is unique

opportunity to enhance diversity on the board number of corporations have included their commitment

to board diversity by sex and race in the Charter for their nominating committee charter now being

required for NYSE and NASDAQ listed companies We believe that the judgments and perspectives that

woman and members of minority groups bring to board deliberations improve the quality of board decision

making are likely to reduce the insularity of the board and will enhance business performande by

enabling company to respond more effectively to the needs of customers worldwlde Further we
believe that diverse boards will be more effective at responding to social issues and stakeholder concerns

than non-diverse boards The Council of Institutional Investors has stated that board nominating

committee charters or the equivalent should encourage consideration of diversity in terms

of background experience age race gender ethnicity and culture Source
httpIwww.cii.orq/BoardDiversitv accessed 1210312010

Underscoring the importance of this issue the Securities and Exchange Commission has adopted rule

that requires disclosure of whether and if so how nominating committee considers diversity in

identifying nominees for dIrector If the nominating committee or the board has policy with regard to the

consideration of diversity in identifying director nominees the final rules require disclosure of how this

policy is implemented and how the nominating committee or the board assesses the effectiveness of its

policy Source htto/lwww.secgov/news/Dress/200912009-268 htmi

WHEREAS

Great Lakes Dredge Dock Corporation Ocurrently has distinguished board of eight persons all of

whom are males

We believe that our Board should take every reasonable step to ensure that both women and persons

from minority racial groups are in the pool from which Board nominees are chosen therefore be it

RESOLVED that the shareholders request the Board

In connection with its search for suitable Board candidates to ensure that women and persons from

minority racial groups are among those it considers for nomination to the Board

To publicly commit itself to policy of board Inclusiveness including steps to be taken and timeline

for implementing that policy

To report to shareholders at reasonable expense by September 2013

On its efforts to encourage diversified representation on the board

Whether in the nominating committees charter or its procedures diversity is included as

criterion in selecting the total membership of the Board

SUPPORTING STATEMENT

We urge the Board to enlarge its search for qualified members by casting wider net



Great Lakes

Dredge Dock

Corporatian

2122 YORK ROAX

OAK SROC IL USA 60823.1981

TEL 830-674-3000

December 142012

VIA FEDERAL EXPRESS

Domestic Foreign Missionary Society of the Episcopal Church

Committee on Corporate Social Responsibility

4938 Kokopelli Drive NE
Rio Rancho NM 87144

Attn Harry Van Buren

505 867-0641

Re Shareholder Proposal for the 2013 Annual Meeting

Dear Mr Van Buren

On December 2012 Great Lakes Dredge DoØk Corporation the

Company received the letter sent by overnight delivery via Fed Ex on December 2012

from Margareth Crosnier de Bellaistre Included with the letter was proposal the ProposaF
submitted by the Domestic and Foreign Missionary Society of the Protestant Episcopal Church

in the United States of America the Episcopal Church intended for inclusion in the

Companys proxy nnterials the 2013 Proxy Materials for its 2013 Annual Meeting of

Stockholders the 2013 Annual Meeting

As you may know Rule 14a-8 under the Securities Exchange Act of 1934 Rule
14a-8 sets forth the legal framewoit pursuant to which shareholder may submit proposal

for inclusion in public companys proxy statement Rule 14a-8b establishes that in order to

be eligible to submit proposal shareholder must have continuously held at least $2000 in

market value or 1% of the companys securities entitled to be voted on the proposal at the

meeting for at least one year by the date on which the proposal is submitted In addition under

Rule 14a-8b proponent must also provide written statement that it intends to continue to

own the required amount of securities through the date of the 2013 Annual Meeting If Rule

l4a-8bs eligibility requirements are not met the company to which the proposal has been

submitted may pursuant to Rule 14a-8f exclude the proposal from its proxy statement

The Companys stock records do not indicate that the Episcopal Church has been

registered holder of the requisite amount of Company shares for at least one year Under Rule

14a-8b the Episcopal Church must therefore prove its eligibility to submit proposal in one of

two ways by submitting to the Company written statement from the record holder of its



stock usually broker or bank verifying that it has continuously held the requisite number of

securities entitled to be voted on the Proposal for at least the one-year period prior to and

including the date it submitted the Proposal or by submitting to the Company copy of

Schedule 13D Schedule 13G Form Form or Form filed by the Episcopal Church with the

Securities and Exchange Commission the SEC That demonstrates its ownership of the

requisite number of shares as of or before December 2011 i.e the date that is one year prior

to the date on which it submitted the Proposal to the Company along with written statement

thati it has owned such shares for the one-year period prior to the date of the statement and ii
it intends to continue ownership of the shares through the date ofthe 2013 Annual Meeting

With respect to the first method of proving eligibility to submit proposal as

described in the preceding paragraph please note that most large brokers and banks acting as

record holders deposit the securities of their customers with the Depository Trust Company

DTC The staff of the SECs Division of Corporation Finance the Staff in 2011 issued

further guidance on its view of what types of brokers and banks should be considered record

holders under Rule l4a-8b In Staff Legal Bulletin No 14F October 18 2011 SLB 14
the Staff stated will take the view going forward that for Rule 14a-8b2Xi purposes

only DTC participants should be viewed as record holders of securities that are deposited at

DTC The Staff has recently clarified as stated in Staff Legal Bulletin No 14G SLB 14G
that written statement establishing proof of ownership may also come from an affiliate of

DTC participant

The Episcopal Church can confirm whether its broker or bank is DTC

participant or affiliate thereof by checking the DTC participant list which is available on the

DTCs website at www.dtcc.com If the Episcopal Churchs broker or bank is DTC participant

or an affiliate of DTC participant then it will need to submit written statement from its

broker or bank verifying that as of the date its letter was submitted it continuously held the

requisite amount of securities for at least one year If its broker or bank is not on the DTC

participant list or is not an affiliate of broker or bank on the DTC participant list it will need to

ask its broker or bank to identify the DTC participant through which its securities are held and

have that DTC participant provide the verification detailed above The Episcopal Church may
also be able to identify this DTC participant or affiliate from its account statements because the

clearing broker listed on its statement will generally be DTC participant If the DTC

participant or affiliate knows the brokers holdings but does not know the Episcopal Churchs

holdings the Episcopal Church can satisfy the requirements of Rule 14a-8 by submitting two

proof of ownership statements verifying that at the time its proposal was submitted the required

amount of securities was continuously held for at least one year one statement from its broker

confirming the Episcopal Churchs ownership and one from the DTC Participant confirming the

brokers ownership

The Episcopal Church has not yet submitted evidence establishing that it satisfies

these eligibility requirements Please note that if the Episcopal Church intends to submit such

evidence its response must be postmarked or transmitted electronically no later than 14

calendar days from the date it receives this letter For your reference copies of Rule l4a-8 SLB



14F and SLB 140 are attached to this letter as Exhibit Exhibit and Exhibit respectively

If you have any questions concerning the above please do not hesitate to contact the undersigned

by phone at 630 574-2900 or by email at mwaryjasgldd.com

Very truly yours

VJyIA Waryjas

SæifiicePresident gal

Oflir Secretary

Attachments
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Rule 14-S



Electronic Code of Fedetal Regulations Page of

240.1 4a-8 Shareholder proposals

This section addresses when company must Include shamhok1eis proposal in Its proxy statement

and Identify the proposal in its form of proxy when the company holds an annual or special meeting of

shareholders In summary in order to have yourshareholder proposal included on companys proxy

card and included along with any supporting statement in Its proxy statement you must be eligible and

follow certain procedures Under few specific circumstances the company Is permitted to exclude your

proposal but only after submitting Its reasons to the Coninission Yde structured this section In

question-and-answer format so that It is easier to understand The references to you are to

shareholder seeking to submit the proposal

Question What is proposal shareholder proposal is your recommendation or requirement that

the company and/or its board of directors take action which you intend to present at meeting of the

companys shareholders Your proposal should state as dearly as possible the course of actIon that you

believe the company should follow If your proposal is placed on the companys proxy card the company

must also provide in the form of proxy means for shareholders to specify by boxes choice between

approval or disapproval or abstention Unless otherwise indicated the word proposal as used In this

section refers both to your proposal and to your corresponding statement in support of your proposal if

any

QuestIon Who Is eligible to submit proposal and how do demonstrate to the company that lam

elIgible In order to be eligible to submit proposal you must have continuously held at least $Z000
In market value or 1% of the companys securities entitled to be voted on the proposal at the meeting

for at least one year by the date you submit the proposal You must continue to hold those securities

through the date of the meeting

If you are the registered holder of your securities which means that your name appears in the

companys records as shareholder the company can verify your eligibility on Its own although you nll

still have to provide the company with written statement that you Intend to continue to hold the

securities through the date of the meeting of shareholders However if ke many shareholders you are

not registered holder the company likely does not know that you are shareholder or how many
shares you own In this case at the time you submit your proposal you must prove your eligibility

to the

company in one of two ways

The first way is to submit to the company written statement from the record holder of your
securities usually broker or bank verifying that at the time you submitted your proposal you

continouy held the securities for at least one year You must also Include your own written statement

thatyou untendto continuetoholdthesecurltiesthroughthedateofthemeeting of shareholders or

iiThe second way to prove ownership applies only If you have filed Schedule 13D 240.13d-1O1
Schedule 13G 24O.13d-102 Form 249.103 of this chapter Form 249.1O4 of this chapter
and/or FormS 249.105 of this chapter or amendments to those docianents or updated forms

reflecting your ownership of the shares as of or before the date on which the one-year eligibility period

begins If you have filed one of these documents with the SEC you may demonstrate your eligibility by

submitting to the co1Tany

copy of the schedule and/or form and any subsequent amendments reporting change in your

ownersh level

Your written statement that you continuously held the required number of shams for the one-year

period as of the date of the statement and

Your written statement that you intend to continue ownership of the shares through the date of the

companys annual or special meeting

QuestIon How many proposals may submit Each shareholder may subnst no more than one

proposal to company for particular shareholders meeting

Question How long can my proposal be The proposal Including any accompanying supporting

statement may not exceed 500 words

http//ecfr.gpoaccess.gov/cgiltltextltext-idxcecfrrgndiv5viewtextnode173.O L. 10/5/2012



E1ectroui Code of Federal Regulations Page of

Quest Jon What Is the deadline for submitting proposal If you are submitting your proposal

for the companys annual meeting you can in most cases find the deadline in last years proxy

statement However lIthe company did not hold en annual meeting last year or has changed the date

of its meeting forthlsyearmorethan SOdaysfrom lastyearsmeethg you can ueuallyflndthedeadllne

in one of the companys quarterly reports on Form 10-0 249.308a of this chaptar or si shareholder

reports of Investment companies under 270.30d-1 of this chapter of the Investment Company Act of

1940 In order to avoid controversy shareholders should submit thetr proposals by means including

electronic means that permit them to prove the dale of delivery

The deadline Is calculated In the following manner if the proposal is submitted for regularly

scheduled annual meeting The proposal must be received at the companys principal exeoutive ollices

not less than 120 calendar days before the date of the companys proxy statement released to

shareholders in connection with the prevIous years annual meeting However If the company did not

hold an annual meeting the previous year or lithe date of thIs years annual meeting has been changed

by more than 30 days from the date of the previous years meeting then the deadline isa reasonable

time before the company begins to print and send Its proxy materials

If you am submitting your proposal for meeting of shareholders other than regularly scheduled

annual meeting the deadline Is reasonable time before the company begins to print and send its proxy

materials

Questfon What if fail to fallow one of the eligibility or procedural requWements explained in

answers to Questions through of this section The company may exclude your proposal but only

after it has notified you of the problem and you have failed adequately to correct WithIn 14 calendar

days of receivIng your proposal the company must notify you in writing of any procedural or eligibility

deficiencies as well as of the time frame for your response Your response must be postmarked or

transmitted electronicafly no later than 14 days from the date you received the companys notification

company need not provide you such notice of deficiency the deficiency cannot be remedied such as

if you fall to submit proposal by the companys properly determined deadline lithe company intends to

exclude the proposal It wIN later have to make submissIon under 240.14a8 and provide you with

copy under Question 10 below 240.14a-8j

If you fall in your promise to hold the required number of securities through the date of the meeting of

shareholders then the company wafl be permitted to exclude aN of your proposals from Its proxy

materials for any meeting held In the following two calendar years

Question Who has the burden of persuading the Commission or its staff that my proposal can be

excluded Except as otherwise noted the burden is on the company to demonstrate that it is entitled to

exdude proposal

Question Must appear personally at the shareholders meeting to present the proposal EIther

you or your representative who is qualified under state law to present the proposal on your behalf must

attend the meeting to present the proposal Whether you attend the meeting yourself or send qualilled

representative to the meeting In your place you should make sure that you or your representative

follow the proper state law procedures for attending the meeting and/or presenting your proposal

If the company holds its shareholder meeting in whole or In part via electronic media and the

company permits you or your representative to present your proposal via such media then you may

appear through electrorc media rather than traveling to the meeting to appear In person

If you or your qualified representative fall to appear and present the proposal without good cause

the company will be permitted to exclude aN of your proposals from ha proxy materials for any meetings

held in the folkwlng two calendar years

Question If have complied with the procedural requirements on what other bases may company

rely to exclude my propoeal Improper under state If the proposal Is not proper subject for

action by shareholders under the laws of the jurisdiction of the companys organization

Note to paragraph l1 Depending on the subject mailer some proposals are not considered

proper under state law if they would be binding on the company If approved by shareholders

In our experience most proposals that are cast as recommendations or requests that the

board of directors take specified action are proper under state law Accordingly we will

assume theta proposal drafted as recommendation or suggestion Is proper unless the

company demonstrates othetwise
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%r7olatlon of law If the proposal would if implemented cause the company to violate any state

federal or foreign law to which it Is subJect

Note to paragraph iX2 We will not apply this basis for exduslon to permit exckision of

proposal on grounds that It would violate foresgn law if compliance with the foreign law would

result in violation of any state or federal law

VIolation of pmxy rules If the proposal or supporting statement Is contrary to any of the

Commissions proxy rules Including 240.14a-9 which prohicits mateilally false or misleading

statements in proxy soliciting materials

Personal gnevance special infersst If the proposal relates to the redress of personal claim or

grievance against the company or any other person or If It Is designed to result in benefit to you or to

further personal Interest which Is not shared by the other shareholders at large

Relevance If the proposal relate to operations which account for less than percent of the

companys total assets at the end of Its most recent fiscal year and for less than percent of Its net

earnings and gross sales for its most recent fiscal year and Is not otherwise significantly related to the

companys business

Absence of poweYauthoity If the company would lack the power or ithority to Implement the

proposal

Management functions If the proposal deals with matter relating to the companys ordinary

business operations

DIrector elections If the proposal

Would disqualify nominee who is standing for election

Ii Would remove director from office before his or her term expired

Iii Questions the competence business judgment or character of one or more nominees or directors

iv Seeks to indude specific individual in the companys proxy materials for election to the board of

directors or

Otherwise could affect the outcome of the upcoming election of directors

Conflicts alTh companys proposal If the proposal directly conflicts with one of the companys own

proposals to be submitted to shareholders at the same meeting

Note to paragraph i9 companys submission to the Commission under this section

should specify the points of conflict with the companys proposal

10 Substantially implemented If the company has already substantially implemented the proposal

Note to paragraph I10 company may exclude shareholder proposal that would provide

an advisory vote or seek future advisory votes to approve the compensation of executives as

disclosed pursuant to Item 402 of Regulation S-K 229.402 of this chapter or any successor

to Item 402 say-on-pay vote or that relates to the frequency of say-on-pay votes

provided that in the most recent shareholder vote required by 240.14a21b of this chapter

sIngle year La one two or tPree years receIved approval of majority of votes cast on

the matter and the company has adopted policy on the frequency of say-on-pay votes that is

consistent with the choice of the majority of votes cast In the most recent shareholder vote

required by 240.14a21 of this chapter

11 DuplIcation If the proposal substantially duplicates another proposal previously submitted to the

company by another proponent that will be included In the companys proxy materials for the same

meeting
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12 Rasubmisslon If the proposal deals with substantially the same subf act matter as another

proposal or proposals that has or have been previously Included In the companys proxy materials within

the precedIng calendar years company may exclude it from Its proxy materials for any meeting held

withIn calendar years of the last time It was included If the proposal received

Less than 3% of the vote If proposed once within the precedIng calendar years

II Less than 6% of the vote on Its last submission to shareholders if proposed twice previously within

the precedIng calendar years or

UI Less than 10% of the vote on Its last submission to shareholders If proposed three times or more

previously within the preceding calendar years and

13 Specific amount of dMdencl If the proposal relates to specific amounts of cash or etodc dIvidends

Question 10 What procedures must the company follow if It intends to exclude my proposal If the

company Intends to exclude proposal from Its proxy materials It must file Its reasons with the

Commission no later than 80 calendar days before It files Its definitive proxy statement and formof proxy

with the Commission The company must simultaneously provide you with copy of its submlasloit The

Commission staff may permit the company to make its submission later than 80 days before the

company files its definitive proxy statement and form of proxy if the company demonstrates good cause

for missing the deadline

The company must file six paper copies of the following

The proposal

iiAn explanation of why the company believes that it may exclude the proposa which should It

possible refer to the most recent applicable authority such as prior Division letters Issued under the

nile and

iii supporting opinion of counsel when such reasons are based on matters of state or foreign las

Qi Question 11 May submit my own statement to the Commission responding to the companys

arguments

Yes you may submit response but It is not required You should try
to submit any response to us with

copy to the company as soon as posehle after the company makes its submission This way the

Commission staff wI have time to consider fully your submission before it issues Its response You

should submit six paper copies of your response

Question 12 If the company Includes my shareholder proposal in its proxy materials what intormatlon

about me must it include along with the proposal Itself

The companys proxy statement must include your name and address as well as the number of the

companys voting securities that you hold However Instead of providing that Information the company

may instead indude statement that it will provide the information to shareholders promptly upon

receiving an oral or written request

The company Is not responsible for the contents of your proposal or supporting statement

Question 13 What can do if the company includes in its proxy statement reasons why it believes

shareholders should riot vote in favor of my proposal and disagree with some of Its statements

The company may elect to Include In Its proxy statement reasons why It believes shareholders

should vote against your proposal The company Is allowed to make arguments reflecting Its own point

of view just as you may express your own point of view In your proposals supporting statement

However if you believe that the companys opposition to your proposal contains materially false or

misleading statements that may vIolate our anti-fraud rule 240.14a9 you should promptly send to the

CommIssion staff and the company letter explaining the reasons for your view along wIth copy of the

companys statements opposing your proposal To the extent possible your letter should include specific

factual information demonstrating the inaccuracy of the companys claIms Time permitting you may

http//ecfr.gpoaccess.gov/cgi/t/textItext-idxcefrrgndiv5viewtextnode173.Q.l 10/5/20 12
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wish to try to work out your differences with the company by yourself before contacting the Commission

staff

We require the company to send you copy of its statements opposing your proposal before It sends

Its proxy materials so that you may bring to our attention any materially false or misleading statements

under the following timeframes

If our no-action response requires that you make revisions to your proposal or supporting statement

as condition to requiring the company to Include It in Its proxy materials then the company must

provide you with copy of Its opposition statements no later than calendar days after the company
receives copy of your revised proposal or

ii In all other cases the company must provide you with copy of Its opposition statements no later

than 30 calendar days before Its liles definitive copies of Its proxy statement and form of proxy under

240.14a-6

83 FR29119May28 199850823.Sept 221998 asamendedat72 FR4f68Jan 29
2007 72 FR 70456 Dec 11 2007 73 FR 971 Jan 42008 76 FR 6045 Feb 2.2011.75 FR 56782

Sept 162010
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Staff Legal Btdletin No 14P Shareholder Proposals Page of

Action Publication of CF Staff Legal Bulletin

Date October 18 2011

Summary This staff legal bulletin provides information for companies and

shareholders regarding Rule 14a41 under the Securities Exchange Act of

1934

Supplementary Information The statements In this bulletin represent

the views of the Division of Corporation Finance the Division This

bulletin Is not rule regulation or statement of the Securities and

Exchange Commission the Comm1ss10n Further the Commission has

neither approved nor disapproved Its content

Contacts For further Information please contact the Divisions Office of

Chief Counsel by calling 202 5S13500 or by submitting webbased

request form at hi tjp /jth li liv

The purpose of this bulletin

This bulletin Is part of continuing effort by the DIvision to provide

guidance on Important issues arising under Exchange Act Rule t4a-8

Specifically this bulletin contains information regarding

Brokers and banks that constitute record holders under Rule 14a41

b2Q for purposes of verifying whether beneficial owner Is

eligible to submit proposal under Rule 14a-8

Common errors shareholders can avoid when submitting proof of

ownership to companies

The submission of revised proposals

Procedures for withdrawing noaction requests regarding proposals

submitted by multiple proponents and

The Divisions new process for transmitting Rule 14a$ noactlon

responses by email

You can find additional guidance regarding Rule 14a-8 in the following

bulletins that are available on the Commissions website SLf

Home Previous Page

nv

hup//uwwsecgov/interps/1ega1/Cfslbl4fhtm
911712012
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No 14A SLB No 14B SLB No 14C SLB No. 140 and SLB No 14E

The types of brokers and banks that constitute record holders
under Rule 14a-8b21 for purposes of verifying whether

beneficial owner Is eligible to submit proposal under Rule 14a-8

ElIgibility to submit proposal under Rule 14a-8

To be eligible to submit shareholder proposal shareholder must have

continuously held at least $2000 in market value or 1% of the companys
securities entitled to be voted on the proposal at the shareholder meeting

for at least one year as of the date the shareholder submits the proposal

The shareholder must also continue to hold the required amount of

securities through the date of the meeting and must provide the company
with written statement of Intent to do so.-

The steps that shareholder must take to verify his or her eligibility to

submit proposal depend on how the shareholder owns the securities

There are two types of security holders In the U.S. registered owners and

beneficial owners Registered owners have direct relationship with the

issuer because their ownership of shares is listed on the records maintained

by the issuer or Its transfer agent If shareholder is registered owner
the company can independently confirm that the shareholders holdings

satisfy Rule 14a-8bs elIgibilIty requirement

The vast majority of investors in shares issued by U.S companies
however are beneficial owners which means that they hold their securIties

In book-entry form through securities intermediary such as broker or

bank Beneficial owners are sometimes referred to as street name
holders Rule 14a-8b2i provides that beneficial owner can provide

proof of ownership to support his or her eligibility to submit proposal by

submitting written statement from the record holder of securities

usually broker or bank verifying that at the time the proposal was

submitted the shareholder held the required amount of securities

continuously for at least one year

The role of the Depository Trust Company

Most large U.S brokers and banks deposit their customers securities with
and hold those securities through the Depository Trust Company DTC

registered clearing agency acting as securities depository Such brokers

and banks are often referred to as participants in DTC The names of

these DTC participants however do not appear as the registered owners of

the securities deposited with DTC on the list of shareholders maintained by

the company or more typically by its transfer agent Rather DTCs

nominee Cede Co appears on the shareholder list as the sole registered

owner of securities deposited with DTC by the DTC participants company
can request from DTC securities position listing as of specified date
which identifies the DTC participants having position in the companys
securities and the number of securities held by each DTC participant on that

date

Brokers and banks that constitute record holders under Rule

14a-8b2l for purposes of verifying whether beneficial

owner is eligible to submit proposal under Rule 14a-8

bttp//www.sec.gov/interpsI1egal/cf1bl4f.htin 9/17/2012
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In The Ham Celestial Group Inc Oct 2008 we took the position that

an introducing broker could be considered record holder for purposes of

Rule 14a-8b2i An Introducing broker is broker that engages in sales

and other activities involving customer contact such as opening customer

accounts and accepting customer orders but is not permitted to maintain

custody of customer funds and securitles Instead an Introducing broker

engages another broker known as dearing broker to hold custody of

client funds and securities to clear and execute customer trades and to

handle other functions such as issuing confirmations of customer trades and

customer account statements Clearing brokers generally are DTC

participants introducing brokers generally are not As Introducing brokers

generally are not DTC participants and therefore typically do not appear on

DTCs securities position listing Ham Celestial has required companies to

accept proof of ownership letters from brokers in cases where unlike the

positions of registered owners and brokers and banks that are DTC

participants the company is unable to verify the positions against its own

or its transfer agents records or against DTCs securities position listing

In light of questions we have received following two recent court cases

relating to proof of ownership under Rule 14a-82 and in light of the

Commissions discussion of registered and beneficial owners in the Proxy

Mechanics Concept Release we have reconsIdered our views as to what

types of brokers and banks should be considered record holders under

Rule 14a-8b2i Because of the transparency of DTC participants

positions In companys securities we will take the view going forward

that for Rule 14a-8b2i purposes only DTC participants should be

viewed as record holders of securities that are deposited at DTC As

result we will no longer follow I-lain Celestial

We believe that taking this approach as to who constitutes record
holder for purposes of Rule 14a-8b2i will provide greater certaInty to

beneficial owners and companies We also note that thIs approach is

consistent with Exchange Act Rule 12g5-1 and 1988 staff no-action letter

addressing that rule under whIch brokers and banks that are DTC

participants are considered to be the record holders of securities on deposit

with DTC when calculating the number of record holders for purposes of

SectIons 12g and 15d of the Exchange Act

Companies have occasionally expressed the view that because DTCs

nominee Cede Co appears on the shareholder list as the sole registered

owner of securities deposited with DTC by the DTC participants only DTC or

Cede Co should be viewed as the record holder of the securities held

on deposit at DTC for purposes of Rule 14a-8b2i We have never

Interpreted the rule to require shareholder to obtain proof of ownership

letter from DTC or Cede Co and nothing in this guidance should be

construed as changing that view

How can shareholder determine whether his or her broker or bank Is

DTC participant

Shareholders and companies can confirm whether particular broker or

bank Is DTC participant by checking DTCs participant list which is

currently available on the Internet at

http//www.dtcc.com/downloads/mernbership/d Irectories/dtc/alpha pdf

http/Iwww.sec.gov/interps/legal/cfslbl4f.htm 9/1712012
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What if shareholders broker or bank is not on DTCs participant list

The shareholder will need to obtain proof of ownership from the DTC

participant through which the securities are held The shareholder

should be able to find out who this DTC participant is by asking the

shareholders broker or bank

If the DTC participant knows the shareholders broker or banks

holdings but does not know the shareholders holdings shareholder

could satisfy Rule 14a-8b2i by obtaining and submitting two proof

of ownership statements verifying that at the time the proposal was

submitted the required amount of securities were continuously hd for

at least one year one from the shareholders broker or bank

confirming the shareholders ownershIp and the other from the DTC

participant confirming the broker or banks ownership

How will the staff process no-action requests that argue for exclusion on

the basis that the shareholders proof of ownership is not from DTC

participant

The staff will grant no-action relief to company on the basis that the

shareholders proof of ownership Is not from DTC participant only if

the companys notice of defect describes the required proof of

ownership in manner that is consistent with the guidance contained in

this bulletin Under Rule 14a-8f1 the shareholder will have an

opportunity to obtain the requisite proof of ownership after receiving the

notice of defect

Common errors shareholders can avoid when submitting proof of

ownershIp to companies

In this section we describe two common errors sharehojders make when

submitting proof of ownership for purposes of Rule 14a-8b2 and we
provide guidance on how to avoid these errors

First Rule 14a-8b requires shareholder to provide proof of ownership

that he or she has continuously held at least $2000 in market value or

1% of the companys securities entitled to be voted on the proposal at the

meeting for at least one year by the date you submit the

proposal emphasis added We note that many proof of ownership

letters do not satisfy this requirement because they do not verify the

shareholders beneficial ownership for the entire one-year period preceding

and including the date the proposal is submitted In some cases the letter

speaks as of date before the date the proposal is submitted thereby

leaving gap between the date of the verification and the date the proposal

is submitted In other cases the letter speaks as of date after the date

the proposal was submitted but covers period of only one year thus

failing to verify the shareholders beneficial ownership over the required full

one-year period preceding the date of the proposals submission-

Second many letters fail to confirm continuous ownership of the securities

This can occur when broker or bank submits letter that confirms the

shareholders beneficial ownership only as of specified date but omits any

http//www.sec.gov/interps/Iegal/cfslbl4f.htm 9/17/2012
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reference to continuous ownership for one-year period

We recognize that the requirements of Rule 14a-8b are highly prescriptive

and can cause Inconvenience for shareholders when submitting proposals

Although our administration of Rule 14a-8b is constrained by the terms of

the rule we believe that shareholders can avoid the two errors highlighted

above by arranging to have their broker or bank provide the required

verification of ownership as of the date they plan to submit the proposal

using the following format

As of date the proposal is submitted of shareholder

held and has held continuously for at least one year
of securities shares of company name dass of securtties

As discussed above shareholder may also need to provide separate

written statement from the DTC participant through which the shareholders

securities are held if the shareholders broker or bank is not DTC

participant

The submission of revised proposals

On occasion shareholder wilt revIse proposal after submitting it to

company This section addresses questions we have received regarding

revisions to proposal or supporting statement

1. shareholder submits timely proposal The shareholder then

submits revised proposal before the companys deadline for

receiving proposals. Must the company accept the revisions

Yes In this situation we believe the revised proposal serves as

replacement of the initial proposal By submitting revised proposal the

shareholder has effectively withdrawn the initial proposal Therefore the

shareholder is not in violation of the one-proposal limitation In Rule 14a-8

c.U If the company Intends to submit no-action request It must do so

with respect to the revised proposal

We recognlze that In Question and Answer of SLB No 14 we rndicated

that if shareholder makes revisions to proposal before the company
submits Its no-action request the company can choose whether to accept

the revisions 1-lowever this guidance has led some companies to believe

that In cases where shareholders attempt to make changes to an initIal

proposal the company is free to ignore such revisions even if the revIsed

proposal Is submitted before the companys deadline for receMng
shareholder proposals We are revising our guidance on this Issue to make

clear that company may not ignore revised proposal in this s1tuatlon

2. shareholder submits timely proposal After the deadline for

receiving proposals the shareholder submits revised proposal
Must the company accept the revisions

No If shareholder submits revIsions to proposal after the deadline for

receiving proposals under Rule 14a-8e the company IS not required to

accept the revisions However if the company does not accept the

revisions it must treat the revised proposal as second proposal and

http//www.sec.gov/interpsllegal/cfslbl4f.htm 9/17/2012
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submit notice stating its intention to exclude the revised proposal as

required by Rule 14a-8J The companys notice may cite Rule 14a-8e as

the reason for exduding the revised proposal If the company does not

accept the revisions and Intends to exclude the initial proposal it would

also need to submit Its reasons for excluding the initial proposal

If shareholder submits revised proposal as of which date
must the shareholder prove his or her share ownership

shareholder must prove ownership as of the date the original proposal is

submitted- When the Commission has discussed revisions to proposalsi4 it

has not suggested that revision triggers requirement to provide proof of

ownership second time As outlined In Rule 14a-8b proving ownership

includes providing wrItten statement that the shareholder Intends to

continue to hold the securities through the date of the shareholder meeting

Rule 14a-8f2 provides that If the shareholder falls In or her

promise to hold the required number of securities through the date of the

meetIng of shareholders then the company will be permitted to exclude all

of same shareholders proposals from its proxy materials for any

meeting held In the following two calendar years With these provisions In

mind we do not Interpret Rule 14a-8 as requirIng additional proof of

ownership when shareholder submits revised proposal

Procedures for withdrawing no-action requests for proposals

submitted by multiple proponents

We have previously addressed the requirements for withdrawIng Rule

14a-8 no-action request In SLB Nos 14 and 14C SLB No 14 notes that

company should indude with withdrawal letter documentation

demonstrating that shareholder has withdrawn the proposal In cases

where proposal submitted by multiple shareholders is withdrawn SLB No
14C states that if each shareholder has designated lead Individual to act

on Its behalf and the company is able to demonstrate that the individual Is

authorized to act on behalf of all of the proponents the company need only

provide letter from that lead Individual IndIcating that the lead Individual

is withdrawing the proposal on behalf of all of the proponents

Because there Is no relief granted by the staff In cases where no-action

request is withdrawn following the withdrawal of the related proposal we

recognize that the threshold for withdrawing no-action request need not

be overly burdensome- Going forward we will process withdrawal request

If the company provides letter from the lead filer that includes

representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent identified in the companys no-action request

F1 Use of email to transmit our Rule 14a-8 no-action responses to

companies and proponents

To date the Division has transmitted copies of our Rule 14a-8 no-action

responses Including copies of the correspondence we have received In

connection with such requests by U.S mail to companies and proponents

We also post our response and the related correspondence to the

Commissions website shortly after issuance of our response

In order to accelerate delivery of staff responses to companies and
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proponents and to reduce our copying and postage costs going forward

we intend to transmit our Rule 14a-8 no-action responses by email to

companies and proponents We therefore encourage both companies and

proponents to include email contact Information In any correspondence to

each other and to us We will use U-S mail to transmit our no-action

response to any company or proponent for which we do not have email

contact information

Given the availability of our responses and the related correspondence on

the Commissions website and the requirement under Rule 14a-8 for

companies and proponents to copy each other on correspondence

submitted to the Commission we believe It is unnecessary to transmit

copies of the related correspondence along with our no-action response

Therefore we intend to transmit only our staff response and not the

correspondence we receive from the parties We will continue to post to the

CommissIons website copies of this correspondence at the same time that

we post our staff no-action response

See Rule 14a-8b-

For an explanation of the types of share ownership In the U.S see

Concept Release on U.S Proxy System Release No 34-62495 July 14
2010 FR 42982 Proxy Mechanics Concept Release at Section ILA
The term beneficial owner does not have uniform meaning under the

federal securities laws It has different meaning in this bulletin as

compared to beneficial owner and beneficial ownership In SectIons 13

and 16 of the Exchange Act Our use of the term in this bulletin Is not

intended to suggest that registered owners are not beneficial owners for

purposes of those Exchange Act provisions See Proposed Amendments to

Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals

by Security Holders Release No 34-12598 July 1976 41 FR 29982
at n.2 The term beneficial owner when used in the context of the proxy

rules and in tight of the purposes of those rules may be interpreted to

have broader meaning than It would for certain other purposes under

the federal securities laws such as reporting pursuant to the Williams

Act

If shareholder has filed Schedule 13D Schedule 13G Form Form

or Form reflecting ownershIp of the required amount of shares the

shareholder may Instead prove ownership by submItting copy of such

filings and providing the additional Information that is described in Rule

14a-8b2Il

DTC holds the deposited securities in fungibje bulk meaning that there

are no specifically identifiable shares directly owned by the DTC

participants Rather each DTC participant holds pro rata interest or

position In the aggregate number of shares of particular Issuer held at

DTC Correspondingly each customer of DTC participant such as an

individual investor owns pro rata interest in the shares in which the DTC

participant has pro rate Interest See Proxy Mechanics Concept Release

at Section ILB.2.a

See Exchange Act Rule l7Ad-8-

http//www.sec.gov/interps/Iegal/cfslbl4f.htm 9/17/20 12
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See Net Capital Rule Release No 34-31511 Nov 24 1992 57 FR

56973 Net Capital Rule Release at Section II.C

See KBR Inc Chevedden Civil Action No H- 11-0196 2011 U.S Dist

LEXIS 36431 2011 WL 1463611 S.D Tex- Apr 2011 Apache Corp
Chevedden 696 Supp 2d 723 S.D Tex 2010 In both cases the court

concluded that securities Intermediary was not record holder for

purposes of Rule 14a-8b because it did not appear on list of the

companys non-objecting beneficial owners or on any DTC securities

position listing nor was the intermediary DTC participant

Techne Corp Sept 20 1988

In addition If the shareholders broker is an introducing broker the

shareholders account statements should include the clearing brokers

identity and telephone number See Net Capital Rule Release at Section

II.C.lii The clearing broker will generally be DTC participant

For purposes of Rule 14a-8b the submission date of proposal will

generally precede the companys receipt date of the proposal absent the

use of electronic or other means of sameday delivery

This format is acceptable for purposes of Rule 14a-8b but It is not

mandatory or exduslve

As such it is not appropriate for company to send notice of defect for

multiple proposals under Rule 14a-8c upon receiving revised proposal

This position will apply to all proposals submitted after an Initial proposal

but before the companys deadline for receiving proposals regardless of

whether they are explicitly labeled as revisions to an Initial proposal

unless the shareholder affirmatively indicates an Intent to submit second
additional proposal for inclusIon in the companys proxy materials In that

case the company must send the shareholder notice of defect pursuant

to Rule 14a-8f1 if It Intends to exclude either proposal from Its proxy

materials in reliance on Rule 14a-8c In light of this guidance with

respect to proposals or revisions received before companys deadline for

submission we will no longer follow Layne Christensen Co Mar 21 2011
and other prior staff no-action letters In which we took the view that

proposal would violate the Rule 14a-8c oneproposal limitation if such

proposal is submitted to company after the company has either submitted

Rule 14a-8 no-action request exclude an earlier proposal submitted by

the same proponent or notified the proponent that the earlier proposal was

excludable under the rule

See e.g Adoption of Amendments Relating to Proposals by Security

Holders Release No 34-12999 Nov 22 1976 FR 52994

Because the relevant date for proving ownership under Rule 14a-8b is

the date the proposal is submitted proponent who does not adequately

prove ownership in connection with proposal is not permitted to submit

another proposal for the same meeting on later date

Nothing in this staff position has any effect on the status of any

httpil/www.sec.gov/intcrps/legal/cfslbl4fhtm 9/17/2012
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shareholder proposal that is not withdrawn by the proponent or ts

authorized representative

http//www.secgov//nterps//egal/cfs/bl4f.htm

rcvkms PJt MOd e.d 10/18/2011
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Shareholder Proposals Page lof

Action Publication of CF Staff Legal Bulletin

Date October 16 2012

Summary This staff legal bulletin provides Information for companies and

shareholders regarding Rule 14a4 under the Securities Exchange Act of

1934

Supplementary Information The statements this bulletin represent

the views of the DMsion of Corporation Finance the Dlvislon This

bulletin is not rule regulation or statement of the Securities and

Exchange Commission the CommIssion Further the Commission has

neither approved nor disapproved its content

Contacts For further information please contact the Divisions Office of

Chief Counsel by calling 202 551 3500 or by submitting web-based

request fbrn at p//t i1 rp

The purpose of this bulletin

This bulletin is part of continuing effort by the Division to provide

guidance on Important issues arising under Exchange Act Rule 14a-8

SpecIfically this bulletin contains information regarding

the parties that can provide proof of ownership under Rule 14a-8b
for purposes of verifying whether beneficial owner is eligible

to submit proposal under Rule 14a8

the manner in which companies should notify proponents of failure

to provide proof of ownership for the one-year period required under

Rule 14a-8b1 and

the use of website references in proposals and supporting

statements

You can find additional guidance regarding Rule 14a-8 in the following

bulletins that are available on the Commissions website

and

Rome Previous Pege
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B. Parties that can provide proof of ownership under Rule 14a-8b
2l for purposes of verifying whether beneficial owner Is

eligible to submit proposal under Rule 14a-8

Sufficiency of proof of ownership letters provided by

affiliates of DTC participants for purposes of Rule 14a-8b2

To be eligible to submit proposal under Rule 14a-8 shareholder must
among other things provide documentation evidencing that the

shareholder has continuously held at least $2000 in market value or 1%
of the companys securities entitled to be voted on the proposal at the

shareholder meeting for at least one year as of the date the shareholder

submits the proposal If the shareholder is beneficial owner of the

securities which means that the securities are held in book-entry form

through securities intermediary Rule 14a-8b2l provides that this

documentation can be in the form of written statement from the record

holder of your securities usually broker or bank

In SLB No 14F the Division described its view that only securities

intermediaries that are participants in the Depository Trust Company

DTC should be viewed as record holders of securities that are

deposited at DTC for purposes of Rule 14a-8b2i Therefore

beneficial owner must obtain proof of ownership letter from the DTC

participant through which its securities are held at DTC in order to satisfy

the proof of ownership requirements in Rule 14a-8

During the most recent proxy season some companies questioned the

sufficiency of proof of ownership letters from entities that were not

themselves DTC participants but were affiliates of DTC participants. By
virtue of the affiliate relationship we believe that securities Intermediary

holding shares through its affiliated DTC participant should be In position

to verify its customers ownershIp of securities Accordingly we are of the

view that for purposes of Rule 14a-8b2i proof of ownership letter

from an affiliate of DTC participant satisfies the requirement to provide

proof of ownership letter from DTC participant

Adequacy of proof of ownership letters from securities

intermediaries that are not brokers or banks

We understand that there are circumstances in which securities

intermediaries that are not brokers or banks maintain securities accounts in

the ordinary course of their business shareholder who holds securities

through securities intermediary that is not broker or bank can satisfy

Rule 14a-8s documentation requirement by submitting proof of

ownership letter from that securities intermedlary.a If the securities

intermediary is not DTC participant or an affiliate of DTC participant

then the shareholder will also need to obtain proof of ownership letter

from the DTC participant or an affiliate of DTC participant that can verify

the holdings of the securities intermediary

Manner in which companies should notify proponents of failure

to provide proof of ownership for the one-year period required

under Rule 14a-8b1

httpil/www.sec.gov/interps/legaVcfslbl4g.htm
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As discussed in Section of SLB No 14F common error in proof of

ownership letters is that they do not verify proponents beneficial

ownership for the entire one-year period preceding and including the date

the proposal was submitted as required by Rule 14a-8b1 In some

cases the letter speaks as of date before the date the proposal was

submitted thereby leaving gap between the date of verification and the

date the proposal was submitted- In other cases the letter speaks as of

date after the date the proposal was submitted but covers period of only

one year thus falling to verify the proponents beneficial ownership over

the required full one-year period preceding the date of the proposals

submissIon

Under Rule 14a-8f If proponent fails to follow one of the eligibility or

procedural requirements of the rule company may exclude the proposal

only if it notifies the proponent of the defect and the proponent fails to

correct it In SLB No 14 and SLB No 14B we explained that companies
should provide adequate detail about what proponent must do to remedy
all eligibility or procedural defects

We are concerned that companies notices of defect are not adequately

describing the defects or explaining what proponent must do to remedy
defects in proof of ownership letters For example some companIes notices

of defect make no mention of the gap In the period of ownership covered by

the proponents proof of ownership letter or other specific deficiencies that

the company has identified We do not believe that such notices of defect

serve the purpose of Rule 14a-8f

Accordingly going forward we will not concur in the exdusion of proposal

under Rules 14a-8b and 14a-8f on the basis that proponents proof of

ownership does not cover the one-year period preceding and including the

date the proposal is submitted unless the company provides notice of

defect that Identifies the specific date on which the proposal was submitted

and explains that the proponent must obtain new proof of ownership

letter verifying continuous ownership of the requisite amount of securities

for the one-year period preceding and Including such date to cure the

defect- We view the proposals date of submission as the date the proposal

is postmarked or transmitted electronically Identifying in the notice of

defect the specific date on which the proposal was submitted will help

proponent better understand how to remedy the defects described above
and will be particularly helpful In those Instances in which It may be difficult

for proponent to determine the date of submission such as when the

proposal is not postmarked on the same day It is placed In the mall In

addition companies should Indude copies of the postmark or evidence of

electronic transmission with their no-action requests

Use of website addresses in proposals and supporting
statements

Recently number of proponents have included in their proposals or in

their supporting statements the addresses to websites that provide more

information about their proposals In some cases companies have sought

to exclude either the website address or the entire proposal due to the

reference to the website address

In SLB No 14 we explained that reference to website address in
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proposal does not raise the concerns addressed by the 500-word limitation

in Rule 14a-8d We continue to be of this view and accordingly we will

continue to count website address as one word for purposes of Rule 14a-8

To the extent that the company seeks the exdusion of website

reference In proposal but not the proposal Itself we will continue to

follow the guidance stated In SiB No 14 which provides that references to

webstte addresses In proposals or supporting statements could be subject

to exclusion under Rule 14a-8l3 if the information contained on the

website is materially false or misleading irrelevant to the subject matter of

the proposal or otherwise in contravention of the proxy rules Including Rule

14a9

In light of the growing interest in including references to website addresses

in proposals and supporting statements we are providing additional

guidance on the appropriate use of website addresses in proposals and

supporting statements

1. References to website addresses In proposal or

supporting statement and Rule J4a-8Q3

References to websites In proposal or supporting statement may raise

concerns under Rule 14a-8i3 In SLB No 14B we stated that the

exclusion of proposal under Rule 14a-8l3 as vague and Indefinite may
be appropriate If neither the shareholders voting on the proposal nor the

company In implementing the proposal If adopted would be able to

determine with any reasonable certainty exactly what actions or measures
the proposal requires in evaluating whether proposal may be exduded

on this basis we consider only the Information contained in the proposal

and supporting statement and determine whether based on that

information shareholders and the company can determine what actions the

proposal seeks

If proposal or supporting statement refers to website that provides

Information necessary for shareholders and the company to understand

with reasonable certainty exactly what actions or measures the proposal

requires and such Information Is not also contained in the proposal or in

the supporting statement then we believe the proposal would raise

concerns under Rule 140-9 and would be subject to exclusion under Rule

14a-8i3 as vague and indefinite By contrast if shareholders and the

company can understand with reasonable certainty exactly what actions or

measures the proposal requires without reviewing the Information provided

on the website then we believe that the proposal would not be subject to

exclusion under Rule 14a-8i3 on the basis of the reference to the

website address In this case the Information or the website only

supplements the Information contained In the proposal and In the

supporting statement

Providing the company with the materials that will be

published on the referenced website

We recognize that if proposal references website that Is not operational

at the time the proposal is submitted It will be impossible for company or

the staff to evaluate whether the website reference may be excluded In

our view reference to non-operational website in proposal or

supporting statement could be excluded under Rule 14a-8I3 as
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Irrelevant to the subject matter of proposal We understand however
that proponent may wish to Include reference to website containing

Information related to the proposal but wait to activate the website until It

becomes dear that the proposal wilt be Included In the companys proxy

materials Therefore we will not concur that reference to website may
be exduded as irrelevant under Rule 14a-8l3 on the basis that It Is not

yet operational If the proponent at the time the proposal Is submitted

provides the company with the materials that are intended for publication

on the website and representation that the website will become

operational at or prior to the time the company files its definitive proxy
materials

Potential Issues that may arise If the content of

referenced website changes after the proposal is submitted

To the extent the Information on webslte changes after submission of

proposal and the company beheves the revised Information renders the

website reference exdudable under Rule 14a-8 company seeking our

concurrence that the website reference may be exduded must submit

letter presenting its reasons for doing so While Rule 14a-8j requires

company to submit its reasons for exclusion with the Commission no later

than 80 calendar days before It files its definitive proxy materials we may
concur that the changes to the referenced website constitute good cause
for the company to file Its reasons for excludIng the website reference after

the 80-day deadline and grant the companys request that the 80-day

requirement be waived

An entity is an affiliate of DTC participant if such entity directly or

indirectly through one or more intermediaries controls or Is controlled by
or is under common control with the DTC participant

2Rule 14a-8b2t Itself acknowledges that the record holder Is usuaiIy
but not always broker or bank

Rule 14a-9 prohibits statements in proxy materials which at the time and

In the tight of the circumstances under which they are made are false or

misleadIng with respect to any material fact or which omit to state any

material fact necessary in order to make the statements not false or

misleading

4A website that provides more information about shareholder proposal

may constitute proxy solicitation under the proxy rules Accordingly we
remind shareholders who elect to Include website addresses in their

proposals to comply with all applicable rules regarding proxy solicitations

http//wwwsec.gov/interps/IegaI/cfslb14g.htm
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