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UNITED STATES .
SECURITIES AND EXCHANGE COMMISSION
Ny WASHINGTON, D.C. 20549 r\/ 0 A Cﬁ
DIVISION OF ‘
COR.PORATION FINANCE ?i / /”// 3
' February 25, 2013

Lucas F. Torres Act: !ézgéﬁ

Akin Gump Strauss Hauer & Feld LLP

. Sectioni__,, 3
Itorres@akingump.com Rule: /L/é{ =5
Re:  FirstEnergy Corp. Public /

Incoming letter dated January 11,2013 Availability: :)2/95
vDear Mr. Torres:

This is in response to your letter dated January 11, 2013 concerning the
shareholder proposal submitted to FirstEnergy by Utility Workers Union of America.
We also have received a letter from the proponent dated January 22, 2013. Copies of all
of the compondenoe on whnch thls response is based wxll be made available on our
website at http://wy { : I
reference, a brief dxscussnon of the D1v1snon (] mformal procedures regardmg shareholder
proposals is also available at the same website address.

Sincerely,

Ted Yu
Senior Special Counsel

Enclosure
cc:  Mark Brooks

Utility Workers Union of America
markbrooks@uwua.net



February 25, 2013

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  FirstEnergy Corp.
Incoming letter dated January 11, 2013

The proposal urges the board of directors to adopt a policy to end the practice of
benchmarking the CEO’s total compensation to that of CEOs of peer companies.

We are unable to concur in your view that FirstEnergy may exclude the proposal
under rule 14a-8(i)(3). We are unable to conclude that you have demonstrated
objectively that the proposal and portions of the supporting statement you reference are
materially false or misleading. We also are unable to conclude that the proposal is so
inherently vague or indefinite that neither the shareholders voting on the proposal, nor the
company in implementing the proposal, would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires. Accordingly, we do not
believe that FirstEnergy may omit the proposal from its proxy materials in reliance on
rule 14a-8(i)(3).

Sincerely,

Kate Beukenkamp
Attorney-Adviser



DIVISION OF CORPORATION FINANCE :
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

‘The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with otlier matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and'to determirie, initially, whether or not it may be appropriate in a particular matter to,
recommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 142-8, the Division’s. staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any mformauon ﬁmushed by thc proponent or-the proponent’s repmentatlvc

Although Rule 14a-8(k) does not require any commumcatxons from shareholders to the
Commnssxon s staff; the staff will always.consider information conceming alleged violations of
" the statutes administered by the-Commission, including argument as to whether or not activities
proposed to be taken would be violative-of the statute or nile involved. The receipt by the staff
of such information; however, should not be coustrued as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It-is Impowmt to note that‘ the staff’s and Commission’s no-action responses to -
Rule 142-8(j) submissions reflect only informal views. The determinations reached in these no- -
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal Only 4 court such-as a U.S. District Court can decide whether a company is obligated
- to include shareholder proposals in its proxy materials. Accordingly a discretionary :
. determination not to recommend or take Commission enforcement action, does not precludc a ‘
proponent, or auy shareholder of a.company, from pursuing any rights he or shc may have against
the company in- court, should the management omlt the proposal from the company S .proxy
material. .
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January 22, 2013

Via Blectronic Ml & UPS Overnight Delivery

'U.8. Securities and Exchange Co
Dmaon of Corpordtion Finiatice
Office of Chief Counsel

IOOF Street, N.E.
Washington, DC. 20549

Re:  FirstEnergy Corp. — Shareholder Proposal by Utility Workers Union of America

1 am writing on behalf of Utility Workers Union of America (“UWUA”) — the slmreholdcr
proponentmthzsmatter -and in responsé to the “no-action™ request filed by FirstEnergy Corp.
(“FirstEnergy” or the “Company”) on January 11, 2013.

and 1429 based pmnan}y upon a clmm that the UWUA Proposal is impermlssxbly vague and
indefinite. As summarized below, the Company’s arguments-are clearly misplaced.

The Shareholder Proposal Is Neither Vague nor Ind’e'ﬁni.t_e

The UWUA Proposal quite plamly usges the Coinpany’s Board of Directors to adopt a policy “to
end the pmcuce of benéhmarking ‘the CEO’s total compensation to that of CEOs of peer
compamw In context, this smughtforward Proposal urges the directors to end the practice of
using compen&hon data for the CEOs of other companies — designated by FirstEnergy itself as
peer companies —in order to determine the CEO’s compensation.

The supporting statément, moreover, 4lso makes clear that the Pmposal urges directors to end the
practice of “determining CEOQ compensation based on other companies” pay practices. . ., .

Contrary to the Company’s assertions, there is nothing vague or indefinite about the term
“benchmarking.” As the Staff has noted, “benchmarking generally entails using compensation
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data about other companies as a reference point on which — éither wholly ‘or in part —to base;
justify or'provide a framework fora oompensauon decision.™ !

The commonly understood meaning of the tetm.isnio  different. . ceording to. Merriam-Webster,
a “benchmark” is nothing more than. “soinething that serves as-a standard by which others may
be-measured or judged.” Asnoted above, our Proposal itself makes.explicitly clear what is being
proposed: the Bodrd of Directors: is urged to end the practice-of benchmarking the CEO’s total
compensation to that of CEOs.of peer.companies.

In order to create confusion where fione exists, however, FirstE: sists that the term
“benehmarkmg” is subject to multiple differing mt pretations — even while i lgnonng the clear

context of this common-sense term as:used in.our P sal.

In this regard, it is notable that FirstErergy itself uses the terms “béxichmark™ or “benchmarking”
no fewet than 21 times: m ns most recent proxy statement—and yctnever once ‘bothers to prowde
to shareholders any specific ¢ K F 2Ty s position were ted :
face value, the Company in effect argues that it-has made false and mlsleadmg statements in its
proxy disclosures in violation of Rule 14a-9.

'I’hxs is. not the case, Thowever, for-the simple reason. that the commonplace terin “benchmm‘lung
- cial definition. In context, to benchmark sin
compensahondemsronsbascduponthc.;,_j ensation paid

Similarly, Regulation S-K requires that registrants disclose the- extent, of any benchmarking
executive compensation, and yet provxdes o definition of the term® The reason for this is
equally obvious: the Commission recognizes that the terms “benchmarking™ and “benchmark™
are so widely understood that no specific definition is required.

Another central flaw in the Company’s argument is its failure to distinguish between the
everyday meaning of the term “berichmark™ and the various executive compensation practices to
which the Company claims benchmarkmg might apply.

Thus, FirstEnergy trots out various ways in which compénsation benchmarking mlght be used,
for example, to “benchmark each pay element (¢.¢., base salary, short:term inck and long-
term incentives) separately or multiple pay elements in the aggregate in dctemnnmg CEO.
comipensation.” The' Company then claims that the Proposal in issibly fails-to distinguish

* between the “different ways and degrees™ that benchmarking mxght'be used.

1 St@"‘Cqmpl;’ahte‘ and Disclosure Interpretation: Regulation S-K, Question 118:05 (July 8, 2011).

? FirstEnergy SEC Form 14A (filed April2, 2012).
317 CFR § 229.402(b)(xiv).
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“What this red herring ignores, however;.is.that our Proposul explicitly states what policy we urge
the directors to- adopt with respect to benchmar g — namely, “to end the practice of
‘benchmarking the CEO’s total compensation to that of CEOs of peer companies:”

As: FirstBnergy’s. proxy statement discloses; the Company uses: peer benchmarking
foundation™to determine all elements of the CEO’s'compensation — including’ base salary, short-
term incentives, and long-term incentives — by targeting. eompensatlon “at or near-the:median” of
a designated “péer group™ of other companies. * The Proposal quite plainly urges the Board of
Directors toend this practice.

Clearly, FirstEnergy might disagree with the merits of our Proposal, but:this provides no basis to
deprive shareholders of their: nght to vote-on‘the Proposal uider Rule 14a-8. Indeed, the various
claims made by ElmtEnergy in this matter are: ?mcxse]y the sorts:of ‘arguments that- Staff sought

. 10 discourage mder StaffLegal Bulletm 14B Instead, as Staﬂ’noteﬂ atthatume, oompamcs

should ap iate
than ,tmpropm‘ly seeking to exclude a proposal under Rule 14a-8(1)(3)

Fiially, the various nio-action determinations cited by the Company are cleaily distinguishable.
For-ex thie sharcholder. proposal involved in General Electric and rclated cas& vaguely
requmtedthanhe board of directors negotiate for executives to relinquish “preexisting executive
pay rights; if any, to the. fullest extent possible:”

In each of thése decisions, Staff nioted “in particular” that the proposal failed to sufficiently

explain the meaning of the clearly vague phrase “executive pay rights.”® These sotts of cases
hardly compare with a straightforward proposal urging the board of directors “to end the practice
of benchmarking the CEO’s total compensation to that of CEOs of peer-companies.”

For these reasons, there is no basis fo conclude that éither the shareholders or the Compan:
would be unable to determine what actions our Proposal recommends. The Company has
therefore failed to meet its burden of establishing' that the Proposal may be omitted from ‘its
proxy statement, as required by Rule 14a-8(g).

* FirstEnergy SEC Form 144, pages 34-35, 3339, 41 (filed April 2, 2012).

# Staff Legal Bulletin No. 14B (Sept. 15,2004).

¢ General. Electric Co. (available Feb. 10, 2011).” FirstEnergy’s citations to /aternational Paper Co (Feb..3,2011);

-Alaska Air Group, Inc. (Yan. 20, 2011); and Motorola, Inc. (Jan. 12, 2011) are inapplicable for the same reason.
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I. ‘The Company Erroncously Claims that the Supporting Statement Includes False or
Misleading Statements:

The Company-also fails in its attempt to justify omission of our Proposal based on its claim that
the supporting.statement includes false or misleading statements-in violation of Rules 142-8(i)(3)
and 14a-9. As the Staff made clear in Staff Legal Bulletin 14B; proposals are:not-excludable
mercly bewusc “the company objects ‘to factual assertions because ‘those asse:hons ‘may be
rpreted by shareholders ina manner’ thisit is unfavorablé to the contipany. .. .

Sinice the passages from our suppoiting statement challenged. by FirstEnergy are clearly-accurate,
the. Company cannot meet its burden of “demonstrat[‘mg] objectively ‘that. the proposal or -
statement is materially false or- misleading.”’

A. Nothing in the supportmg statement suggests that FirstEnergy has established
enchmarking target “above” the median of its peer group

FirstEnergy claims that one sentence in our supporting statement concerning the “Lake-Wobegon
effect” — as famously cntlclzed ‘by former Fed Chairman. Violcker — falsely 1mphts that the
Company sets its benchiarking target ab0ve the med1an of its peer group. Notably, FlrstEnergy
never chillenges the accuracy of our wrkable ‘observation that “miost magor U S.
corporations now set their executive pay targets at or.sbove the: median of their peer group.™

Instead, the Company arguw that this accurate statement of fact somehow: suggests that
FirstEnergy sefs its benchmarking target “above™ the median of its peer group. ‘This claim is
clearly wrong for several reasons.

Most fundamentally, the sentence challenged by the Company says nothing at all about
FirstEnergy, and certamly never implies that the Company sets its pay target “above” the
median. Quite to the-contrary, we simply observe that “most major U.S. corporations™ set their.
exccutive pay targets “at or above™ the median of their peer groups.

This is clearly relevant to our Proposal, moreover, since the fact that: many firms set executive
pay targets above the median can result in a spiraling of pay for any companies that include such
firms in their own peer groups — even if these latter companies establish their pay targets at the

7SmffL§gal-Buﬂ§ﬁnNo. 148, 1 B4.

* This fact —not challenged by-the Company — has been documented by many- observers. Risk Metrics Group, for
example, has: mpomdthat”.s%ofﬁrms in‘the S&P lSOOhavetargetedpayatorabovethemednanofthelrpeer
group. See John Bizjak, Michael Lemmon & Thanh Nguyen, “Are All CEOs above Average? An Empirical
Angalysis of Compensation Peer Groups and Pay Design,” p. 10 and note 10 (Aug. 14, 2009) (available at
http:/lssrn.com/abstract=1364775); and Peter Whoriskey, *Cozy Relationships and ‘Peer Benchmarkmg Send
CEOS’ Pay-Soaring,” Waskiington Post (Oct. 3,2011).
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1, feeds intoan endless cycle:of execunve pay
ficreases-at still other firms that rely on'peer benchmarking to set CEO compensation levels.”

' Thus, the statement that most major U S compames

ve’XemmVe 'pay at every one-of its’ peers
set their executive pay targets at or-above the'median of their peer groups is part nf ap y

legitimate: critique of one of the rable: consequences of peer benchmarking
from:whether FirstEnergy in fact Sets its pay target “at” the miedian of its peer group.

Moreover, even assuming for the sake of ‘argument that our statement: soméhow nmplles that.
FirstEnergy sets its pay target “at or above” the median (as oppomd to “most major U.S.
corporations”), the Company admits the dceuracy of ‘this assertion when it clainis in its no-acnon
request that it sets its benchmarkirig target “at the median.” If PirstEnergy sets its target “at™the
media, then it indisputably sets ‘the target “at or above™ the medmn (like most: other U.S.

compames)

In any event, nothing in our supporting statement even: remotely. mph&s that FirstEnergy sets its
pay target “above™ the median, contrary to the:Company’s unsupported claim.

B. The supportmg statement in no way implies that FirstEnergy uses other
companies’ CEO compensation as a factor in determining its peer group

FirstEnergy also challenges our accurate assertion that “studies have also criticized the prospect
for corporate boards to mampulate peer group sel¢ction by “cherry picking’ companies with

’See Bizjak, Unnmon& Nguyen, supra.atnote 8, p. 10 [finding that it “is not uncommon.. . fntﬁmstntnrgetpay
above the median {e.g, at the 75® percentilé)”). See also Charles: Elson & Craig; Ferrere, “Executive Si

Peer Groups and Over-Compensation — Cause, Effect and. Solution,” p. 8 (September 2012)(availableat
hup://ssrm.com/abstract=2125979) (“the -practice:of targeting the payof executives fo median or higher levels -will
natirally create an upward bias and movement in total compensation amounts™) {(emphasis:supplied).

10 ¢iting Gretchen Morgenson, “CEQ’s.and the Pay-*Em-or-Lose-*Em Myth,” New York Times (Sept. 22, 2012).

1% We also note that FirstEnergy's proxy merely asserts.that the Company sefs its compensation targets “at.or near”
the median of its peer.group, in conirast to. the more definitive claim-by Akin Gixnp: that the Company- sets its

benchmarking target “at” the median. See FirstEnergy SEC Form 144, p. 32 (filed April 2; 2012).

Eventhlsclatmlshlgﬂydubwns,mawver in light of FirstEnergy’s admiited manipulation of its' peer group
compensation data. FirstEnergy discloses in:its proxy statement that it routinely “size-adjusts” its peer compensation
Mupward,basedonthesxgmﬁmlylargermmlrevenmtheCompanychmsmrelanontothemedmnmvemw
for its peer group. FirstEnergy SEC Form 14A, p: 34.

. Thus, although nothing in our Proposal or supporting statement suggests that FirstEnergy sets its benchmarking

largetabovethcmedlanoﬁtspeugroup,tmscuiamlywouldbeaﬁlrarg\mlentbasedonﬂleCompanyspmctwe
of “size adjusting” its peer group compensation data.
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highly paid CEOs.” According'to the Company, this: statement. somehow falsely implies that
Fn‘stEnergy uses CEO: compensanon :as a-factor in determining its péer: group.

Once -again, FirstEnergy does ot (and cantiof) challenge the accuracy of our underlymg
statement. Numerous academic: studies have not only criticized the prospect that cor
‘boards might mampnlate peer group: selectlon to inappropriately boost CEO pay; but have found
‘that this practice is extremely widespread.*?

.The Company also lgnores (once agam) that the passage 1t challeng&s in our supportmg

undmrable aspect of peer benchmarkmg namely, the “pmspect’* for corporate boards to
manipulate peer group:selection.. We. further clarify our argmnent by reference to a recent study
of S&P 500 and S&P:MidCap 400 firms finding a general te enicy -among the surveyed finims
“to.choose highly paid peers to justify their high CEO compensation.”

This is clearly relevant to:our Proposal, since the mere prospect that corporate boards might bias
peer group selection is another reason FirstEnergy shareholders could conclude that peéer
benchmarking for CEO compensation is: a bad idea. This is tru¢ regardless of how pristine
FirstEnergy’s peer group selection practices might be, as ¢laimed by:counsel for the Company.
Any prospect that other corporations might inappropriately boost CEO pay by “cherry plckmg”
peex group ‘compaunies ‘could lmpact CEO compensation at any- company -utilizing peer
chmarking, including FirstEner

We: clarify this point even further in the next paragraph of our suppoiting statement, which
abserves ‘that “even where peer groups are fairly constructed, a recent stidy funded by the

"Forexamp]e,onesmdy(Mmommpmgmm)mhﬂedm“ﬁmsmdmmmgmywdpm
to justify their high CEO compensation.” Michael Faulkender & Jun Yang, “Inside the.Black Box: The Role and
Composition of Compensation Peer Groups,™ 96 Journal of Financial Economics:269:(2010)..

A-more recent study by the:same authors. found. that this practice: continues. Faulkender & Yang, “Is Disclosure an
Effective Cleansing Mechanism? The Dynamics of Compensation Peer: Benchimarking,” p. 3 (March 14, 2011)
(available at hutp://papers.ssrn.com/sol3/papers.cfm?abstract_id=1786109) (*in otlier words, firms appeared to
gaming the benchmarking process by including in their peer group companics with highly paid CEOs and omi
comparabie firms with lower paid CEOs”).

Other studies bave reached the:same conclusion. See; e.g., Elson & Fesrere, supra-at.note 9, p. 14 (“the process, at
itscore; ‘is vulnerable-to such manipulation by the-consultant, the board. and the éxecutive because there is nio real
ob;eehvestandardmms@cehpmcwelyﬂm&ﬂmapmmﬂpe«gmﬂwsxgnﬁcmmdmﬂhthnabks
involved-in-selection [of peer group companies]”); Daniel Cheng, “Executive Pay Through:a Peer Be g,
Lens;? ISS Corporate Services (Sept. 21, 2011) (“peer selection remains a key concem with- roughly 1,400
companies mcludmgpeersthatsngmﬁcanﬂy increased their CEO pay whde, conctirréntly, shareholders saw weak
returns”); Bizjak, Lemmon & Nguyen, supra at mote 8; and Whoriskey, “Cozy Relationships. and *Peer
Benchmarking,’” supra at note 8.
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Investor Rcsponsitnhty warch Centcr Institute: conchided ‘that peer benchmarking inevitably
spiraling exécutive pay

Thus, nothmgm our: suppomng statement even remotely suggests that FirstEnergy has used CEO

ion at other companies to determine its peer-group. Rather, the supporting statement
makes clear that-even the prospect for corporate boards to maniprilite peer group selection'is a.
atter: of concem for sharehiolders:at any com'pany . including FirstEnergy — that utilizes peer
benchmarking to. wtablrsh CEO compens: :

L. Conclusion

For these reasons, the Company has clearly failed to meet its burden of establishing that the
Propossl may be omitted. We therefore urge the Staff to:reject the. Company’s request for a no-
action determination.

‘We-also urgetthtaﬂ‘todlsregatdFustEnergysrequesttobeaﬂowedto éngage- in ex parte
commiunications with Staff concéning the merits of the Company’s no-action request We
belicve the practice suggested by the Company — thatnbepermlttedtoconferpnvatelymththe
Staff prior to the final determination in this matter —is improper and.should be disregarded.

Thank you:for your attention in this matter, and please let me know: if you would like additional
information concerning the UWUA’s position.

Mirk Brooks

cc: LucasF. Forres, Akin Gump Strauss Hauer & Feld LLP
'D. Michael Langford, UWUA National President
Gary M. Ruffner, UWUA National Secretary-Treasurer

 Citing Elson & Fevere, sipra at note 9 (cmphasis supplied).

“ In the event Staff conclides: that any passige ‘of our supporting statement is misleading, however, we would
cenamly agree 1o omit that ‘passage. We would also have no. objection to incorporating into the body of our

the :meaning of “benchmarking” provided. in_the Staff Compliance and Disclosure. Iiterpretation for
chulanon ‘8K, if deemed advisable by Staff. Although we believe no specific definition of this common-sense
term s pecessary, in om'vmw this minor revision would i no way alter the substance of our Proposal.




From: Wetmore, William <wwetmore@akingump.com>

Sent: Friday, January 11, 2013 6:09 PM

To: shareholderproposals

Cc: 'rferguson@firstenergycorp.com’; 'rreffner@firstenergycorp.com’; Torres, Lucas

Subject: FirstEnergy Corp. No-Action Request re Proposal Submitted by the Utility Workers
Union of America

Attachments: FirstEnergy Corp No-Action Request (UWUA).pdf

Ladies and Gentlemen:

On behalf of FirstEnergy Corp. (“FirstEnergy”), in accordance with Staff Legal Bulletin 14D, please find attached a letter
notifying the staff of the Division of Corporation Finance of FirstEnergy’s intent to exclude from its proxy materials for its
2013 Annual Meeting of Shareholders a shareholder proposal and supporting statement submitted by the Utility
Workers Union of America (the “Proponent”).

A copy of the attached letter is being concurrently sent to the Proponent by e-mail (markbrooks@uwua.net) and via
FedEx (815 16th Street, NW, Washington, D.C. 20006).

If you have any questions or desire any additional information, please contact Lucas F. Torres at {212) 872-1016 or at
ltorres@akingump.com.

Sincerely yours,

William K. Wetmore
AKIN GUMP STRAUSS HAUER & FELD vrrp

1333 New Hampshire Avenue, N.W. | Washington, DC 20036-1564 | USA | Direct: +1 202.887.4476 | Intemal: 24476
Fax: +1 202.887.4288 | wwetmore@akingump.com | akingump.com | Bio

IRS Circular 230 Notice Requirement: This communication is not given in the form of a
covered opinion, within the meaning of Circular 230 issued by the United States Secretary
of the Treasury. Thus, we are required to inform you that you cannot rely upon any tax
advice contained in this communication for the purpose of avoiding United States federal
tax penalties. In addition, any tax advice contained in this communication may not be
used to promote, market or recommend a transaction to another party.

The information contained in this e-mail message is intended only for the personal and
confidential use of the recipient(s) named above. If you have received this communication
in error, please notify us immediately by e-mail, and delete the original message.
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LUCAS F. TORRES
212.872.1016/212.872.1002
Itorres@akingump.com

January 11, 2013

VIA E-MAIL
shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549

Re: FirstEnergy Corp. — Shareholder Proposal Submitted by the Utility Workers
Union of America

Ladies and Gentlemen:

We are writing this letter on behalf of FirstEnergy Corp., an Ohio corporation
(“FirstEnergy” or the “Company”), pursuant to Rule 14a-8(j) of the Securities Exchange Act of
1934, as amended (the “Exchange Act”), to notify the staff of the Division of Corporation
Finance (the “Staff”) of the Securities and Exchange Commission (the “Commission”) of the
Company’s intent to exclude from its proxy materials for its 2013 Annual Meeting of
Shareholders (the “2013 Annual Meeting” and such materials, the “2013 Proxy Materials”) a
shareholder proposal and supporting statement. The Utility Workers Union of America (the
“Proponent”) submitted the proposal and the supporting statement (collectively, the “Proposal”).

FirstEnergy intends to file the 2013 Proxy Materials more than 80 days after the date of
this letter. In accordance with the guidance found in Staff Legal Bulletin 14D (November 7,
2008) and Rule 14a-8(j), we have filed this letter via electronic submission with the Commission.
A copy of this letter and its exhibit are being sent via e-mail and FedEx to the Proponent to
notify the Proponent on behalf of FirstEnergy of its intention to omit the Proposal from its 2013
Proxy Materials. A copy of the Proposal and certain supporting information sent by the
Proponent and related correspondence is attached to this letter (see Exhibit A).

Rule 14a-8(k) provides that proponents are required to send companies a copy of any
correspondence that the proponents elect to submit to the Staff. Accordingly, we are taking this
opportunity to inform the Proponent that if it elects to submit additional correspondence to the
Staff with respect to the Proposal, a copy of that correspondence should concurrently be
furnished to the undersigned on behalf of FirstEnergy pursuant to Rule 14a-8(k).

One Bryant Park | New York, NY 10036-6745 | 212.872.1000 | fax: 212.872.1002 { akingump.com
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SUMMARY

We respectfully request that the Staff concur in the Company’s view that the Proposal
may be properly excluded from FirstEnergy’s 2013 Proxy Materials pursuant to Rule 14a-8(i)(3)
and Rule 14a-9 because the Proposal is impermissibly vague and indefinite so as to be inherently
misleading and contains false and misleading statements.

THE PROPOSAL

The Proposal states:

“The shareholders of FirstEnergy Corp. (the “Company”) urge the Board of Directors to
adopt a policy to end the practice of benchmarking the CEQ’s total compensation to that of
CEQO’s of peer companies. The Committee should implement this policy in a manner that does
not violate any existing employment agreement.”

ANALYSIS

The Proposal may be excluded pursuant to Rule 14a-8(i)(3) because it contains vague and
indefinite statements in violation of Rule 14a-9.

A. Background

FirstEnergy believes that it may properly omit the Proposal from the 2013 Proxy
Materials under Rules 14a-8(i)(3) and 14a-9 because the Proposal is impermissibly vague and
indefinite. Rule 14a-9 prohibits a company from making a proxy solicitation that contains “any
statement which, at the time and in the light of the circumstances under which it is made, is false
or misleading with respect to any material fact, or which omits to state any material fact
necessary in order to make the statements therein not false or misleading.” In addition, Rule
14a-8(i)(3) provides, in part, that a proposal may be excluded from proxy materials if the
proposal is materially false or contains misleading statements. The Staff has taken the position
that a shareholder proposal may be excluded from proxy materials under Rule 14a-8(i)(3) if
“neither the shareholders voting on the proposal, nor the company in implementing the proposal
(if adopted), would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires.” Staff Legal Bulletin No. 14B (September 15, 2004) (“SLB
14B”).

B. The Proposal Fails to Clearly Define Key Terms

The Staff has consistently held that a shareholder proposal involving changes to
compensation policies is excludable under Rule 14a-8(i)(3) if the proposal fails to define key
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terms or is subject to materially differing interpretations because neither the shareholders nor the
company would be able to determine with reasonable certainty exactly what actions the proposal
requires. In particular, companies faced with proposals related to compensation of senior
executive have successfully argued for exclusion of such proposals in their entirety if the
language of the proposal or the supporting statement render the proposal so vague and indefinite
that neither the shareholders voting on the proposal, nor the company in implementing the
proposal, would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires. See, e.g., General Electric Co. (February 10, 2011) (proposal
that senior executives retain a significant percentage of their stock acquired through equity pay
programs until two years following the termination of their employment was excluded because
the proposal did not sufficiently explain the meaning of “executive pay rights” and as a result
neither stockholders nor the company would be able to determine with any reasonable certainty
exactly what actions or measure the proposal requires) (“GE”); International Paper Company
(February 3, 2011) (same) (“International Paper”); Alaska Air Group, Inc. (January 20, 2011)
(same) (“Alaska Air”); and Motorola, Inc. (January 12, 2011) (same) (“Motorola”).

FirstEnergy believes that the Proposal contains materially vague and indefinite statements
and is thus subject to multiple interpretations. Neither FirstEnergy nor its shareholders will be
able determine with reasonable certainty what actions or measures the Proposal requires and
therefore it is excludable under Rule 14a-8(i)(3). See GE; International Paper; Alaska Air; and
Motorola.

The Proposal fails to clearly define the term “benchmarking,” arguably the most key
element of the Proposal. Instead of specifically explaining how the term “benchmarking” should
be defined and type of practices that the Board of Directors should “end,” the Proponent leaves
the definition of this term to conjecture. Absent an understanding of this key term, neither
shareholders nor the Company has any basis to determine what the type of benchmarking
practice the Proposal seeks to end. In this regard, the Company may use benchmarking in a
number of different ways and degrees. For example, the Company may benchmark each pay
element (e.g., base salary, short-term incentives and long-term incentives) separately or multiple
pay elements in the aggregate in determining CEO compensation. The Company may also
benchmark against peer companies’ pay practices, generally, as suggested in the first bullet point
of the supporting statement to the Proposal, or more specifically by targeting compensation at a
median level or a range. Additionally, the Company may use the practice of benchmarking
against a relevant peer group as a “reference point” in determining CEO compensation or merely
as a way to ensure that the company’s compensation is within a general range of reasonableness.
In fact, although shareholders may consider this activity benchmarking, according to the Staff,
“review[ing] or considering a broad-based third-party survey for a more general purpose, such as
to obtain a general understanding of current compensation practices” does not constitute
“benchmarking” for purposes of the Compensation Discussion and Analysis. See Compliance
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and Disclosure Interpretation: Regulation S-K, Question 118.05 (July 8, 2011). This illustrates
the fact that it is often difficult to determine what are considered benchmarking practices.

Therefore, due to the Proponent’s failure to specify the meaning of “benchmarking” in
the Proposal, the Proponent could be asking the Company to end any number of practices. As a
result, the Proposal is so inherently vague and indefinite that neither the shareholders in voting
on the Proposal, nor the Company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures the Proposal requires.

Furthermore, it is entirely unclear from the Proposal what policy the Proponents would
like the Company to adopt in place of benchmarking to determine the CEO’s compensation. The
supporting statement calls on the Company to adopt a “fair and rational compensation system
that focuses on internal metrics of the Company, including internally consistent pay scales.”
However, the vague terms “fair,” “rational” and “internally consistent” are open to a vast array of
interpretations and are undefined in the Proposal. Neither the Company nor the shareholders
voting on the Proposal would know which metrics the Company should use to determine the
CEOQO'’s compensation if the Proposal were adopted or how they would be structured. Therefore,
neither the Company nor the shareholders would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires and as a result the Proposal
should be excludable under Rule 14a-8(i)(3). See GE; International Paper; Alaska Air; and
Motorola.

C. The Proposal Contains False or Misleading Statements

Under Rule 14a-8(i)(3), companies may exclude a shareholder proposal if the proposal or
supporting statement is contrary to any of the Commission's proxy rules or regulations, including
Rule 14a-9, which prohibits materially false or misleading statements in proxy solicitation
materials. Specifically, Rule 14a-9 provides that no solicitation shall be made by means of any
proxy statement containing “any statement which, at the time and in light of the circumstances
under which it is made, is false or misleading with respect to any material fact, or which omits to
state any material fact necessary in order to make the statements therein not false or misleading.”
In SLB 14B, the Staff stated that exclusion under Rule 14a-8(i)(3) can be appropriate where “the
company demonstrates objectively that a factual statement is materially false or misleading.” The
Staff consistently has allowed the exclusion under Rule 14a-8(i)(3) of shareholder proposals that
are premised on materially false or misleading statements. See Limited Brands; General Electric
Company (January 6, 2009) (proposal was materially false and misleading because of “an
underlying assertion” that the company had plurality voting when, in fact, the company had
implemented majority voting); Duke Energy Corp. (February 8, 2002) (permitting exclusion
under Rule 14a-8(i)(3) of a proposal that urged the company's board to "adopt a policy to
transition to a nominating committee composed entirely of independent directors" because the
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company had no nominating committee); General Magic, Inc. (May 1, 2000) (proposal was
materially false and misleading because it requested that the company “make no more false
statements” to its shareholders, creating the false impression that the company tolerated
dishonest behavior by its employees); and Conrail Inc. (February 22, 1996) (proposal was
materially false and misleading where it misstated a fundamental provision of a relevant plan).

Assuming that the definition of the term “benchmarking” should be interpreted as it is
used in the Company’s Proxy Materials, the Proposal is materially false and misleading because
the supporting statement falsely characterizes the Company’s benchmarking targets. The
supporting statement, under the “Lake Wobegon effect” heading, cites as a reason to adopt the
Proposal that “[m]ost major U.S. corporations now set their executive pay targets at or above the
median of their peer group, resulting in a constant upward spiral.” This statement implies that
FirstEnergy sets its benchmarking target above the median when in fact FirstEnergy’s
benchmarking target is set at the median in its peer group. In addition, the supporting statement,
under the “Gaming the system” heading, states that “[s]tudies have also criticized the prospect
for corporate boards to manipulate peer group selection by ‘cherry picking’ companies with
highly paid CEOs.” This statement implies that FirstEnergy uses CEO compensation as a factor
in determining its peer group, which is false. FirstEnergy uses industry revenue scope and
geographical location in determining its peer group. Due to these false and misleading
statements, the Proposal should be excludable under Rule 14a-8(i)(3).

CONCLUSION

For the reasons stated above and in accordance with Rules 14a-8(i)(3) and 14a-9, the
Company requests confirmation that the Staff will not recommend any enforcement action if, in
reliance on the foregoing, the Company excludes the Proposal from FirstEnergy’s 2013 Proxy
Materials. If the Staff disagrees with FirstEnergy’s conclusion to omit the Proposal, we request
the opportunity to confer with the Staff prior to the final determination of the Staff’s position.

If you have any questions or desire additional information, please call the undersigned at
(212) 872-1016.

Enclosures
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Rhonda S. Ferguson
Vice President
FirstEnergy Corp.

76 S. Main St.

Akron, OH 44308
Office (330) 384-5620
Mobile (216) 978-0613

Sent from my iPhone
Begin forwarded message:

From: "Mark Brooks" <markbrooks@uwua.net>
Date: December 3, 2012, 12:01:04 PM EST

To: rferguson@firstenergycorp.com
Cc: "gary ruffner” <gruffner@uwua.net>,"Mike Langford™ <

miangford@uwua.net>
Subject: Shareholder Proposal

Dear Ms. Ferguson:

| am submitting the attached shareholder proposal and cover letter on behalf of the
UWUA, for inclusion in FirstEnergy’s proxy statement for the next annual meeting. We
also submitted this earlier today by Fax No. 330.384.59089.

I would be grateful if you could please confirm receipt.

Thank you for your kind attention to this matter.

Sincerely,
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Via Fax No. 330/384-5909 & Electronic Mail

November 30, 2012

Rhonda S. Ferguson

Vice President & Corporate Secretary
FirstEnergy Corp.

76 South Main Street

Akron, OH 44308-1890

Re:  Sharcholder proposal

Dear Ms. Ferguson:

I am writing on behalf of Utility Workers Union of America (the “UWUA™) to submit the
enclosed shareholder proposal for inclusion in the FirstEnergy proxy statement for the next
annual meeting of sharecholders. We submit this proposal pursuant to SEC Rule 14a-8.

The UWUA owns more than $2,000 in market value of the Company’s securities entitled to vote
at the annual meeting, and has held these shares continuously for more than one year prior to this
date of submission. The Union intends to hold these shares at least through the date of the
Company’s next annual meeting. Either the undersigned or a designated representative will
present the proposal for consideration at the annual meeting of shareholders.

I will promptly submit a written statement from the record owner establishing our ownership of
these shares.

We would also be pleased to withdraw this proposal should the Board of Directors adopt our
resolution as corporate policy. Thank you for your attention to this matter, and please let me
know if you require additional information.

Sincerely,
i . Ko

Gary M. Ruffner
Secretary-Treasurer



RESOLVED: The sharebolders of FirstEnergy Corp. (the “Company”) urge the Board of Directors
to adopt a policy to end the practice of benchmarking the CEO’s total compensation to that of CEOs
of peer companies. The Committee should implement this policy in a manner that does not violate

any existing employment agreement.
Supporting Statement

We believe runaway executive compensation remains a significant problem at U.S. corporations,
and that peer benchmarking is at the core of this problem.

For example, FirstEnergy’s Board of Directors awarded CEO Tony Alexander over $18.3 million in
total compensation during 2011 — a staggering 58% increase from his total compensation of $11.6

million the previous year.

Shareholders have increasingly expressed disapproval of FirstEnergy’s executive pay practices. At
the 2012 annual meeting, only 62% of shareholders voted in favor of the Board’s advisory

resolution to approve executive compensation, down sharply from 2011 when 95% of shareholders
approved the “Say on Pay” proposal.

Many observers have identified peer benchmarking as a key driver for the constant ratcheting up of
CEO pay without regard to performance. This is related to several factors:

o Decoupling pay from performance: Determining CEO compensation based on other
companies’ pay practices separates pay from executive and corporate performance, since “one
company’s showering of rewards on its executives affects the executive pay at every one of its
peers.” (“CEO’s and the Pay-"Em-or-Lose-’Em Myth,” New York Times, Sept. 22, 2012)

o Lake Wobegon effect: Most major U.S. corporations now set their executive pay targets at or
above the median of their peer group, resulting in a constant upward spiral. Former Federal
Reserve chairman Paul Volcker once referred to this as the “Lake Wobegon syndrome,” where
all CEOs — like all the children in author Garrison Keillor’s fictional town — arc “above
average.” (“Cozy relationships and ‘peer benchmarking’ send CEOs’ pay soaring,” Washington
Post, Oct. 3, 2011)

o Gaming the system: Studies have also criticized the prospect for corporate boards to manipulate
peer group selection by “cherry picking” companies with highly paid CEQOs. One recent
annlysls of S&P 500 and S&P MidCap 400 firms concluded that “firms tend to choose highly
paid peers to justify their high CEO compensation.” (Michael Faulkender & Jun Yang, Journal

of Financial Economics, 2010)

Even where peer groups are fairly constructed, a recent study funded by the Investor Responsibility
Research Center Institute concluded that peer benchmarking inevitably leads to spiraling executive
pay. According to this study, “peer group comparisons and median targeting are a central part of
today’s ‘mega-pay machine,’” and “any executive compensation reform must start there.” (Charles
Elson and Craig Ferrere, “Executive Superstars, Peer Groups and Over-Compensation — Cause,
Effect and Solution,” September 2012)



We believe our Board of Directors should end the use of peer benchmarking to set CEO pay, and
instead should develop a system of fair and rational compensation that focuses on internal metrics
of the Company, including internally consistent pay scales.

We therefore urge shareholders to vote FOR this proposal.
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Via Fax No. 330/384-5909 & Electronie Mail

November 30, 2012

Rhonda S. Ferguson

Vice President & Corporate Secretary
FirstEnergy Corp.

76 South Main Street

Akron, OH 44308-1890

Re:  Shareholder proposal

Dear Ms. Ferguson:

I am writing on behall of Ulility Workers Union of America (the “UWUA™) to submit the
enclosed sharcholder proposal for inclusion in the FirstEnergy proxy statement for the next
annual mecting of shareholders. We submit this proposal pursuant to SEC Rule 142-8.

The UWUA owns more than $2,000 in market value of the Company’s securilies eatitled {o vote
ut the annual meeting, and has held these shares continuously for more than one year prior to this
date of submission. The Union intends to hold these sharcs at lcast through the date of the
Company’s next annusl meeting. Either the undersigned or a designated rcpresentative will
prescat the proposal for consideration at the annual mceting of shareholders.

1 will promptly submit a wriften statement from the record owner establishing our ownership of
these shares,

We would also be pleased to withdraw this proposal should the Board of Dircctors adopt our
resojution as corporate policy. Thank you for your attention to this matter, and please let me
know if you roquire additional information.

Sincerely,
Bty 1.

Gary M. Ruftoer
Secretary-Treasurer
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RESOLVED: The shareholders of FirstEnergy Corp. (the “Company") urge the Board of Directors
1o adopt 8 policy to cad the practice of benchmarking the CEO’s tatal compensation to that of CEOs
of peer companies. The Commitiee should implement this policy in & manner that does not violate

any existing employment agrecmeat.
Supporting Statcment

We believe nmaway cxecutive campenssation remains a significant problem at U.S. corporations,
and that peer benchmarking is at the care of this problem.

For example, Firs(Energy’s Board of Directors awarded CEO Tony Alexander over $18.3 million in
ttal compenaation during 2011 - a staggering 58% increase from his total compensation of $11.6
million the previous year.

Sharcholders have increasingly expressed disapproval of FirstEnergy's execulive pay practices. At
the 20]12 annual meeting, only 62% of shareholdcrs voted in favor of the Board’s advisory
reschation W approve executive compeasation, down sharply from 2011 when 95% of shareholdery

approved the “Say on Pay" proposal.

Many observers have identified peer benchmarking as a key driver {ur the constant ratcheting up of
CEO pay withomt regand 10 parformunce. This is related to several factors:

e Devowpling puy from performance: Determining CEO compensation based on other
companics’ pay practices separatcs psy from executive and corporate performancs, since “one’
company’s showering of rewards on its exocutives affects the executive pay at svery one of its
peess.” (“CEO’s and tho Pay-"Em-on-Lose-'1im Myth,” New York 1imas, Sept. 22, 2012)

o Lake Wobegon offect: Most major U.S. corporations now sel thelr executive pay largets at or
above the modion of their peer group, resulting in a constant upward spiral. Former Federel
Reserve chairman Panl Volcker once referred to this as the “Lake Wobegon syndrome,” wherc
all CEOs ~ like all the children in author Clagrison Kcillor’s fictional town ~ are “above
average” (“Cozy relationships and ‘poer henchmarking’ send CEOs' pay souring," Washington
Post, Oct. 3, 2011)

» Gaming the system: Studics have also criticized the prospect for corporate boards to manipulate
peer group selection by “cherry picking” companies with highly paid CEOs. One recent
analysis of S&P 500 and S&P MidCap 400 firms concluded that “firmy tend to choosc highly
paid peers to justify their high CEOQ compensation.” (Michaol Faulkender & Jun Yung, Journal
of Financial Economics, 2010)

Even where peer groups arc fuirly constructed, a recent study funded by the lnvestor Responsibility
Research Center Institute concluded that peet benchmarking inevitably leads to spiraling executive
pay. According lo this study, “peer group comparisons and median targeting are a central part of
today’s ‘moga-pay machine,” and “any executive compensation reform must stur there.” (Charles
Blson and Cruig Ferrere, “Executive Supcrstars, Pcer Groups and Over-Compensation — Cause,
Effect and Solution,” September 2012)
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We believe our Board of Dircctors should end the usc of peer benchmarking to set CEO pay, and
instead should develop a system of [uir and rational compensation that focuses on intemnal metrics
of the Company, including internally comuistent puy scales.

We therefore urge sharcholders to vote FOR (his proposal.
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From the desk of

Address:

Gary M. Ruffner 815 16™ Street, NW
- Washington, DC 20006

National Secretary-Tréasurer

Utility Workers Union of America Phone: (202) 974-8200
FAX: (202) 974-8201

Date: __ 12-3-12

Please deliver this FAX to: _Rhonda S. Ferguson FAX #: w9
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December 3, 2012

Rhonda S. Ferguson

Vice President & Corporate Secretary
FirstEnergy Corporation

76 South Maln Street

Akron, OH 44308-1890

Re: UWUA Shareholder proposal

Dear Ms. Ferguson:

Our Broker had difficulty trying to emall you the attachod Broker letter verifying our ownership for 433
shares of FirstEnergy stock. We are faxing the letter and you will be recelving a copy directly from
Morgan Stanley Smith Barney I the U.S. Mail. )

Please let us know If you need any additional information.

Sincerely,

GaryM Ruffner ’; ;

National Se¢retary-Treasurer
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Via Electronic and U, Mafl

December 3, 2012

Rhonda S. Rerguson

Vice President & Corporate Sccretary
FirstEnergy Corp.

76 Sourh Main Street

Akron, OH 44308-1890 )
Re: UWUA Sharcholder proposal
Dear Ms, Ferguson:

This is to vecify that as of the date referenced above, Morgan Stanley Smith Bamey is the
registered owner of 433 sharcs of stock of FirstEnergy Corp., held for the account of Utllity
Workers Unlon of America (“UWUA”). The UWUA has been the benefivial owner of thess
shares of FirstEnergy stock since 01/01/1980 (333 shares) and 11/28/2008 (100 shares) and has
continuously held these shares since that time, Ploase note that the client may sell these shaves at

any time.
Please let me know if you would like additional infoemation.
Stincerely,

/L/-""'-'“" ’

Micbazl H. Oliver
First Vice President
Sr. Complex Service Managex

Morgan Swafey Sentth Barocy LLE. Manber RIC.
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Gary Ruffner
s ]
From: Hubbard, Karen <Karenl.Hubbard@morganstanley.com>
Sent: Monday, Decamber 03, 2012 10:41 AM
To: rferguson@®firstenergy.com
Ce Gary Ruffner
Subject: FirstEnergy broker letter
Attachments: FirstEnergy Broker letter.pdf

Dear Ms. Ferguson,

Attached please find the written statement confirming UWUA's ownership of 433 shares of FirstEnergy. An original
signed copy of the letter will be sent to you via US mall for your records.

If you should need anything else, please do not hesitete to call,

Kind regards,
Karen

Karen E. Hubbard
Second Vice Prasident
Finandal Advisor

Morgan Stanley Wealth Management LLC
855 Franklin Avenue
Gardsn City, NY 11530

Phone 516-227-2977
Fax  516-908-4514

e-mail: kareny hubbard @norganstanley.com

The highest compliment I can recetve is the referral or introduction to your friends, family and business associates. I'd be
honered if you wowdd pass along my wehsite. Thardk you for your trust and ongoing confidence. For timely market and research

information,
Visit our team's website at: hitp://fa. smithbarney.com/coylehubbard
Morgan Stanley Weatth Management

FPlease do not leave ordars for financial transactions in your message, unfortunately we cannor execute instructions left in e
mall Thankyou
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important Notice to Recipients:

Please do not use e-mail to request, authorize or effect the purchase or salo of any security or commodtty. Unfortunately,
we cannol execute such ingtructions provided in e-mail. Thank you.

The sander of this e-mali s an employee of Morgan Stanicy Smith Bamey LLC {"Morgan Stanley™). if you have recelved
fnls communication In envor, please destroy all elactronic and paper copies and notily the sender immediately. Eroneous
transmisslon Is not Intended to waive confidentiatity aor privilege. Morgan Stanley reserves the right, to the extent
permitted under applicable taw, to monitor electronic commumcahons This message is subject to terms available at the
following fink: http: 3 lalmers/ms Ril.html. Hf you cannot accass this link, please notify us
by reply message and we will send the contems to you, By massaglng with Morgan Staniey you consant to the foregoing.
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Yia Electronic and U.S. Mail

December 6, 2012

Rhonda S. Ferguson
Vice President & Corporate Secretary

FirstEnergy Corp.
76 South Main Street
Akron, OH 44308-1890

Re:  UWUA Shareholder proposal

Dear Ms. Ferguson:

This is to verify that as of the date referenced above, 433 shares of stock of FirstEnergy Corp. are
registered in street name to Morgan Stanley and held for the account of Utility Workers Union of
America (“UWUA”). The UWUA has been the beneficial owner of these shares of FirstEnergy
stock since 01/01/1980 (333 shares) and 11/28/2008 (100 shares) and has continuously held

these shares since that time.

Please let me know if you would like additional information.
Sincerely,

/LA

Michael H. Oliver

First Vice President
Sr. Complex Service Manager

Morgan Seanky Semich Bamney LLC Member SIPC.
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Cc:

mlangford, "'gary ruffner", rferguson

Hide Details

From: "Mark Brooks" <markbrooks@uwua.net>

PN

To: <ddunlap@firstenergycorp.com>

Cc: <mlangford@uwua.net>, "'gary ruffner" <gruffner@uwua.net>,
<rferguson@firstenergycorp.com>

1 Attachment
E

MSSB_FirstEnergy.pdf

Dear Mr. Dunlap:

| am writing in response to your letter of December 4 to UWUA Secretary-Treasurer Gary Ruffner.

| am also attaching for your attention a letter from Morgan Stanley Smith Barney LLC, the record owner of our shares in
FirstEnergy stock, confirming that UWUA has been a beneficial owner of these shares for more than one year prior to
the date we submitted the shareholder resolution. Specifically, the record owner confirms that UWUA has continuously
held more than $2,000 in market value of FirstEnergy securities since January 1, 1980 through the date of Morgan

Stanley’s letter, or December 6, 2012.

The JWUA has previously committed (in our cover letter accompanying the shareholder proposal) that the Union
intends to hold these shares at least through the date of the next annual meeting.

file://C:\Users\30194\AppData\Local\Temp\1\notes97E53 A\~web9058. . htm 12/11/2012
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Morgan Stanley Smith Barney has posted the original of its letter to Ms. Ferguson by U.S. Mail.

I trust this resolves the matters raised in your letter of December 4; however, please contact me immediately if you have
ar  iditional concerns or questions concerning the UWUA shareholder proposal.

Sincerely,

Mark Brooks

Senior National Researcher
Utility Workers Union of America

521 Central Avenue
Nashville, TN 37211

£15.259.1186 {voice)
615.523.2350 (fax)

file://C:\Users\30194\AppData\Local\Temp\1\notes37E53 A\~web9058.htm 12/11/2012



855 Franklin Ave
Gasden City, NY 11530
el 516 248 8600
fax S16 248 8630
toll fice 800 645 8600

MorganStanley
SmithBarney

Via Electronic and U.S. Mail

December 3, 2012

Rhbonda S. Ferguson

Vice President & Corporate Secretary
FirstEnergy Corp.

76 South Main Street

Akron, OH 44308-1890

Re:  UWUA Shareholder proposal

Dear Ms. Ferguson;

This is to verify that as of the date referenced above, Morgan Stanley Smith Bamey is the
registered owner of 433 shares of stock of FirstEnergy Corp., held for the account of Utility
Workers Union of America ("UWUA™). The UWUA has been the beneficial owner of these
shares of FirstEnergy stock since 01/01/1980 (333 shares) and 11/28/2008 (100 shares) and has
continuously held these shares since that time. Please note that the client may sell these shares at

any time.

Please let me know if you would like additional information.

Sincerely,

/2——:.,/"“'"”'“ .-

Michael H. Oliver
First Vice President
Sr. Complex Service Manager

Morgan Stanky Smith Bamey LLC. Member SINC,




855 Praoklin Ave
Garden City, NY 11530
el 516 248 8600

fax 516 248 8630

toll frec 800 645 8600

Morgansianley
SmithBarney

Via Electronic and U.S. Mail

December 6, 2012

Rhonda S. Ferguson

Vice President & Corporate Secretary
FirstEnergy Corp.

76 South Main Street

Akron, OH 44308-18%90

Re: UWUA Shareholder proposal

Dear Ms. Ferguson:

This is to verify that as of the date referenced above, 433 shares of stock of FirstEnergy Corp. are
registered in strect pame to Morgan Stanley and held for the account of Utility Workers Union of
America (“UWUA”). The UWUA has been the beneficial owner of these shares of FirstEnergy
stock since 01/01/1980 (333 shares) and 11/28/2008 (100 shares) and has continuously held

these shares since that time.
Plcase let me know if you would like additional information.

Sincerely,

/7‘—/"—‘\.4

Michael H. Oliver
First Vice President
Sr. Complex Service Manager

RECEIVED
DEC 10 2012

RHONDA S, FERGUSON

Morgan Stantey Sinith Rasncy LLC. Member SIPC.
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RE: Shareholder Proposal
., Mark Brooks
Y e 1O

ddunlap
12/03/2012 03:56 PM
Ce:
rferguson, "'gary ruffner’™, "'"Mike Langford™
Hide Details
From: "Mark Brooks" <markbrooks@uwua.net>

To: <ddunlap@firstenergycorp.com>

Cc: <rferguson@firstenergycorp.com>, "gary ruffner <gruffner@uwua.net>, "Mike
Langford™ <mlangford@uwua.net>

Thanks very much.
MB

From: ddunlap@firstenergycorp.com [mailto:ddunlap@firstenergycorp.com
Sent: Monday, December 03, 2012 2:51 PM

To: markbrooks@uwua.net

Cc: rferguson@firstenergycorp.com

Subject: Fw: Shareholder Proposal

Mr. Brooks,

Per your request, we are confirming receipt of your email below. Please feel free to reply or call with any related questions.

Thank you,

Daniel M. Dunlap, Esq.
Assistant Corporate Secretary

FirstEnergy Corp.
Ph~~a: 330-384-4692 / 724-838-6188
Fe  30-384-3866 / 234-678-2370

E-Mail: dduniap@firstenergycorp.com

~— Forwarded by Daniel M Dunlap/FirstEnergy on 12/03/2012 03:48 PM ~
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From: "Mark Brooks" <markbrooks(@uwua.net>
D5 * December 3, 2012, 12:01:04 PM EST

Tu _erguson@firstenergycorp.com
Ce: "gary ruffner” <gruffner@uwua.net>,""Mike Langford" <mlangford@uwua.net>

Subject: Shareholder Proposal
Dear Ms. Ferguson:

| am submitting the attached shareholder proposal and cover letter on behaif of the UWUA, for inclusion in FirstEnergy’s
proxy statement for the next annual meeting. We also submitted this earlier today by Fax No. 330.384.5909.

t would be grateful if you could please confirm receipt.
Thank you for your kind attention to this matter.

Sincerely,

Mark Brooks
Senior National Researcher
Utility Workers Union of America

615.259.1186 (office) The information contained in this message is intended only for
the versonal and confidential use of the recipient(s) named above. If the reader of this message is not the intended

re  :ntor an agent responsible for delivering it to the intended recipient, you are hereby notified that you have received
this document in error and that any review, dissemination, distribution, or copying of this message is strictly prohibited. If
you have received this communication in error, please notify us immediately, and delete the original message.

file://C:\Users\30194\AppData\Local\Temp\1\notes97ES53 A\~web2264.htm 12/11/2012



Fw: Shareholder Proposal
Daniel M Dunlap 1o markbrooks 12/03/2012 03:51 PM
Cc: Rhonda S Ferguson
Bece: Daniel M Dunlap
From: Daniel M Duniap/FirstEnergy
To: markbrooks@uwua.net
Ce: Rhonda S Ferguson/FirsiEnergy@FirstEnergy
Bee: Daniel M Dunlap/FirstEnergy
Mr. Brooks,

Per your request, we are confirming receipt of your email below. Please feel free to reply or call
with any related questions.

Thank you,

Daniel M. Dunlap, Esq.

Assistant Corporate Secretary
FirstEnergy Corp.

Phone: 330-384-4692 / 724-838-6188
Fax: 330-384-3866 / 234-678-2370

E-Mail; ddunlap@firstenergycorp.com
-~ Forwarded by Daniel M Dunlap/FirstEnergy on 12/03/2012 03:48 PM ——

From: "Mark Brooks" <markbrocks@uwua.net>
Date: December 3, 2012, 12:01:04 PM EST

To: rferguson@firstenergycorp.com
Cc: "gary ruffner" <gruffner@uwua.net>,""Mike Langford™ <

miangford@uwua.net>
Subject: Shareholder Proposal
Dear Ms, Ferguson:

I am submitting the attached shareholder proposal and cover letter on behalf of the
UWUA, for inclusion in FirstEnergy’s proxy statement for the next annual meeting. We
also submitted this earlier today by Fax No. 330.384.5908.

I would be grateful if you could please confirm receipt.

Thank you for your kind attention to this matter.

Sincerely,

Mark Brooks



Senior National Researcher
Utility Workers Union of America

I%A

615.259.1186 (office) FE_UWUA_Proposal_2013pck
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YVia Fax No. 330/384-5909 & Electronic Mail

November 30, 2012

Rhonda S. Ferguson

Vice President & Corporate Secretary
FirstEnergy Corp.

76 South Main Street

Akron, OH 44308-1890

Re:  Shareholder proposal
Dear Ms. Ferguson:

I am writing on behalf of Utility Workers Union of America (the “UWUA™) to submit the
enclosed shareholder proposal for inclusion in the FirstEnergy proxy statement for the next
annual meeting of shareholders. We submit this proposal pursuant to SEC Rule 14a-8.

The UWUA owns more than $2,000 in market value of the Company’s securities entitled to vote
at the annual meeting, and has held these shares continuously for more than one year prior to this
date of submission. The Union intends to hold these shares at least through the date of the

Company’s next annual meeting. Either the undersigned or a designated representative will
present the proposal for consideration at the annual meeting of shareholders.

I will promptly submit a written statement from the record owner establishing our ownership of
these shares.

We would also be pleased to withdraw this proposal should the Board of Directors adopt our
resolution as corporate policy. Thank you for your aftention to this matter, and please let me
know if you require additional information.

g B

Gary M. Ruffner
Secretary-Treasurer



RESOLVED: The shareholders of FirstEnergy Corp. (the “Company”) urge the Board of Directors
to adopt a policy to end the practice of benchmarking the CEQO’s total compensation to that of CEOs
of peer companies. The Committee should implement this policy in a manner that does not violate
any existing employment agreement.

Supporting Statement

We believe runaway executive compensation remains a significant problem at U.S. corporations,
and that peer benchmarking is at the core of this problem.

For example, FirstEnergy’s Board of Directors awarded CEO Tony Alexander over $18.3 million in
total compensation during 2011 — a staggering 58% increase from his total compensation of $11.6
million the previous year.

Shareholders have increasingly expressed disapproval of FirstEnergy’s executive pay practices. At
the 2012 annual meeting, only 62% of sharcholders voted in favor of the Board’s advisory

resolution to approve executive compensation, down sharply from 2011 when 95% of sharcholders
approved the “Say on Pay” proposal.

Many observers have identified peer benchmarking s a key driver for the constant ratcheting up of
CEO pay without regard to performance. This is related to several factors:

e Decoupling pay from performance; Determining CEO compensation based on other
companies’ pay practices separates pay from executive and corporate performance, since “one
company’s showering of rewards on its executives affects the executive pay at every one of its
peers.” (“CEO’s and the Pay-"Em-or-Lose~"Em Myth,” New York Times, Sept. 22,2012)

e Lake Wobegon effect: Most major U.S. corporations now set their executive pay targets at or
above the median of their peer group, resulting in a constant upward spiral. Former Federal
Reserve chairman Paul Volcker once referred to this as the “Lake Wobegon syndrome,” where
all CEOs — like all the children in author Garrison Keillor’s fictional town — are “‘above
average.” (“Cozy relationships and ‘peer benchmarking’ send CEOs’ pay soaring,” Washington
Post, Oct. 3,2011)

» Gaming the system.: Studies have also criticized the prospect for corporate boards to manipulate
peer group selection by “cherry picking” companies with highly paid CEOs. One recent
analysis of S&P 500 and S&P MidCap 400 firms concluded that “firms tend to choose highly
paid peers to justify their high CEO compensation.” (Michael Faulkender & Jun Yang, Journal
of Financial Economics, 2010)

Even where peer groups are fairly constructed, a recent study funded by the Investor Responsibility
Research Center Institute concluded that peer benchmarking inevitably leads to spiraling executive
pay. According to this study, “peer group comparisons and median targeting are a central part of
today’s ‘mega-pay machine,’” and “any executive compensation reform must start there.” (Charles
Elson and Craig Ferrere, “Executive Superstars, Peer Groups and Over-Compensation ~ Cause,
Effect and Solution,” September 2012)



We believe our Board of Directors should end the use of peer benchmarking to set CEO pay, and

instead should develop a system of fair and rational compensation that focuses on intemal metrics
of the Company, including intemally consistent pay scales.

We therefore urge shareholders to vote FOR this proposal.



F:rstEngggy:«
- 76 South Main Sireet
Akron, Ohlo 44308

Danlel M, Dunisp 330-384-4692 (Akron)
Assistant Cotporate Secrelary 724-838-6188 {Gresnsbury)

December 4, 2012

VIA OVERNIGHT MAIL AND FACSIMILE 202-974-8201

Mr. Gary M. Ruffner

Utility Workers Union of America
815 Sixteenth Street, NW
Washington, DC 20006

Dear Mr. Ruffner:

I am writing on behalf of FirstEnergy Corp. (the “Coinpany”), which received on
December 3, 2012, the Utility Workers Union of America (the “UWUA”) shareholder proposal
(copy enclosed) relating to a policy on benchmarking CEO’s total compensation (the “Proposal™)
for consideration at the Company’s 2013 Annual Meeting of Shareholders.

The Securities and Exchange Commission’s (the “SEC™) rules and regulations, including
Rule 14a-8, govern the proxy process and shareholder proposals. For your reference, I am

enclosing a copy of Rule 14a-8,

The Proposal contains certain eligibility or procedural deficiencies and does not satisfy
the requirements of Rule 14a-8. Based on the records of our transfer agent, the UWUA is not a
registered holder of shares of FirstEnergy Corp. stock. Therefore, you must obtain a proof of
ownership letter from the Depository Trust Company (DTC) participant through which the
UWUA’s securities are held at DTC in order to satisfy the proof of ownership requirements in
Rule 14a-8. We expect that the UWUA, like many shareholders, may own shares in “street
name” through a record holder such as a broker or bank. In that case, Rule 14a-8(b) states that
“[iJn order to be eligible to submit a proposal, you must have continuously held at least $2,000 in
market value, or 1%, of the [Clompany’s securitics entitled to be voted on the [PJroposal at the
meeting for at least onc year by the date you submit the proposal. You must continue to hold

those securities through the date of the meeting.”

To remedy these deficiencies, you must provide sufficient proof of ownership of the
requisite number of Company shares for the one-year period preceding and including the date
you submitted the Proposal, December 3, 2012. As explained in Rule 14a-8(b), sufficient proof

may be in the form of:




a written statement from the “record” holder of the securities (usually a bank or broker)
verifying that, on December 3, 2012 (the time you submitted the Proposal), the UWUA
continuously held the requisitc number of Company shares for the one-year period
preceding and including December 3, 2012; or

»

a copy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4 and/or Form 5, or
amendments to those documents or updated forms, reflecting the ownership of the shares
as of or before the date on which the one-year eligibility period begins and your written
statement that the UWUA continuously held the required number of shares for the one-
year period as of the date of the statement and that it intends to continue holding the
securities through the date of the shareholder meeting currently expected to be May 21,

2013.

For purposes of Rule 14a-8(b)}(2)(i), only DTC participants are viewed as “record”
holders of securitics that arc deposited at DTC.

To assist you in addressing this deficiency notice we would direct you to the SEC's Staff
Legal Bulletins (SLB) No. 14F and 14G. In particular note the following excerpt from SLB 14F.

How can a shareholder determine whether his or her broker or bank is a DTC participant?

Shareholders and companies can confirm whether a particular broker or bank is a DTC
participant by checking DTC’s participant list, which is currently available on the
Internet at hitp://www.dtee.com/downloads/membership/directories/dic/alpha.pdf.

What if a shareholder's broker or bank is not on DTC’s participant list?

The shareholder will need to obtain proof of ownership from the DTC participant through
which the securities are held. The shareholder should be able to find out who this DTC
participant is by asking the shareholder’s broker or bank.

If the DTC participant knows the sharcholder’s broker or bank’s holdings, but does not
know the shareholder’s holdings, a shareholder could satisfy Rule 14a-8(b)(2)(i) by
obtaining and submitting two proof of ownership statements verifying that, at the time the
proposal was submitted, the required amount of securities were continuously held for at
least one year — one from the shareholder’s broker or bank confirming the shareholder’s
ownership, and the other from the DTC participant confirming the broker or bank’s

ownership.

How will the staff process no-action requests that argue for exclusion on the basis that the
shareholder’s proof of ownership is not from a DTC participant?

The staff will grant no-action relief to a company on the basis that the shareholder’s proof
of ownership is not from a DTC participant only if the company’s notice of defect
describes the required proof of ownership in a manner that is consistent with the guidance
contained in this bulletin [SLB14F]. Under Rule 142-8(f)(1), the shareholder will have
an opportunity to obtain the requisite proof of ownership after receiving the notice of

defect.




The SEC’s rules require that any response to this letter be postmarked or transmitted -

electronically no later than 14 calendar days from the date you receive this letter. Please address
any response to me at FirstEnergy Corp., 76 South Main Street, Akron, OH 44308. Alternately,
you may send your response via facsimile to (330) 384-3866 or via electronic mail to

ddunlap{@firstenergycorp.com.

The Company may exclude the Proposal if you do not meet the requirements set forth in
the enclosed rules. However, if on a timely basis you remedy any deficiencies, we will review
‘the Proposal on its merits and take appropriate action. As discussed in the rules, we may still
seek to exclude the Proposal on substantive grounds, even if you cure any eligibility and

procedural defects.

If you have any questions with respect to the foregoing, please feel free to contact me at

330-384-4692, .
Vwm /U

Enclosures

bee:  Rhonda S. Ferguson
Sally A. Jamieson
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Via Fax $909 & Electronic Mall

November 30, 2012

Rhonda S. Ferguson

Vice President & Corporate Secretery
FirstBoergy Corp.

76 South Meln Street

Akron, OH 44308-1890

Re:  Shareholder proposal

Dear Ms, Ferguson:

1 am writing on behalf of Utility Workers Unlon of America (the “UWUA™) to submit the
enclosed shareholder proposal for inclusion in the FirstBnergy proxy statement for the next
annual meeting of shareholders. Weo submit this proposal pursuant to SEC Rule 14e-8,

The UWUA owns more then $2,000 in market value of the Company's securities entitled to vote
st the annual meoting, and has held these shares continuously for more than one year prior to this
date of submission. The Union intends to hold these shares at least through the date of the
Company’s next annusl meeting. Bither the undersigned or a designated representative will
present the proposal for consideration at the annual meeting of sharcholders,

1 will promptly submit a written statement from the record owner establishing our ownership of
these shares,

We would also be pleased to withdmw this proposal should the Board of Directors adopt our
resolution as corporate policy. Thank you for your attention to this matter, and please let me
know if you require additional information.

Sincerely,
o A Kl

Gary M, Ruffuer
Secretary-Treasurer




RBSOLVED: The shareholders of FirstEnergy Corp. (the “Company™) urge the Bosrd of Directors
to adopt a policy to end the practice of banchmerking the CBO's total compensstion to that of CEOs
of peer compagics, The Committeo should implement this polioy in 8 manner that does not violate

any existing employment agreement.
Supporting Statement

We belleve runaway executive compensstion remains a asignificant problem at U.S. cotpomtions,
and that peer beachmarking is at the cors of this problem,

For exampls, FirstBaergy's Board of Directors awarded CBO Tony Alexander over $18.3 million in
total compensation during 2011 — a staggering 58% Increaso from his total cotpensation of $11.6

million the previous year.

Shareholders have increasingly expressed disapproval of FirstEnergy’s executive pay prctices, At
the 2012 ennual meeting, only 62% of sharcholders voted in favor of the Board's sdvisory
resolution to approvs executive compensation, down sharply from 201 1 when 95% of aharcholders
epproved the 'Say on Pay” proposal.

Many observers have identificd peer benchmarking es a key driver for the constant retcheting up of
CBO pay without regard to parformance, This is related to several factors:

o Decoupling pay from performance: Delermining CEO compensstion based on other
companies’ pay practices separates pay from executive and corporate performancs, gince “one
company’s showering of rewards on its eaxecutives affects the executive pay at svery one of its
peers” (“CEO's and the Pay-'Bm-or-Lose-'Em Mwth,” New York Times, Sopt, 22, 2012)

« Lake Wobsgon effect: Most major U.S, corporations now set their executive pay targets st or
above the median of their peer group, resulting in a constant upward spirel, Former Federal
Reserve chairman Paul Volcker once reforred to this as the “Lake Wobegon syndrome,"” where
all CBOs — liko all tho children in author Garrlson Keillor's fictionnl town — are “above
average.” (“Cozy relationships and ‘pear banchmarking' send CEOs® pay soaring,” Washington

Post, Oct, 3, 2011)

Gaming the system: Studies have elso critioized the prospect for corporate boards to manipulate
peer group selection by “cherry picking” companies with highly peld CROs. One recent
analysis of S&P 500 and S&P MidCap 400 firms concluded that “firms tend to choose highly
pald peers (o justify their high CEO compensation,” (Michael Feulkender & Jun Yang, Jownal

of Financlal Econontics, 2010)

Bven where peer groups are fairly construcied, a recent study funded by the Investor Responsibility
Research Center Institute concjuded that peer benchmarking inevitably leads to spiraling executive
pay. According (o this study, “peer group comparisons and median targeting are a central part of
today’s ‘mega-pay machine,” and “any executlve compeasation roform must start there.” (Charles
Blson and Craig Ferrere, “Bxecutive Superstars, Peor Groups and Over-Compensation — Cause,

Biffect and Solution,” September 2012)




Wo believe our Board of Directors should end the use of peer benchmarking to set CBO pay, and
instead should develop a system of fhir and mtional compensation that focuses on internal metrics
of the Company, including internally consistent pay scales.

We therefore urge shareholders to vote FOR this proposal.
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§ 240.14a-8 Shareholder proposals.

This seclion addresses when a company must Include a shareholdar's proposal in ils proxy
statament and idenlify the proposal In lis form of proxy when the company holds an annual or special
meating of shareholders. In summary, in order to have your shareholder proposal Included on a
company's proxy card, and included along with any supporting statement in its proxy statement, you
must be eliglble and follow certaln procedures. Under a few specific clrcumstances, the company is
permitted to excluds your propesal, but only after submitting its reasons to the Commission, We
structured this section In a question-and-answer format so that it is easler lo understand. The
references to "you" are to a shareholder seeking to submit the proposal.

(a) Question 1: What Is a proposal? A shareholder proposal is your recommendation or
requirement that the company and/or its board of directors take action, which you intend to present al a
meeting of the company's sharsholders. Your proposal should state as clearly as possible the courss of
action that you believe the company should follow. If your proposal is placed on the company's proxy
card, the company must also provide in the form of proxy means for shareholders to specify by boxes a
cholce betwaen approval or disapproval, or abstention, Unless otherwise indicated, the word “proposal®
as used In this section refers both to your proposal, and to your corresponding statement in support of

your proposal (If any).

{b) Question 2: Who Is eligible to submit a proposal, and how do | demonstrate to the company that

! am eligible? (1) In order to ba aligible to submit a proposal, you must have continuously held et lsast
$2,000 in market value, or 1%, of the company's securities entitled to be voted on thefproposal el the
mesting for at least one year by the date you submit the propoeal. You must continue to hold those
securities through the date of the meeting.

(2) If you are the registered holder of your securitles, which means that your name appears in the
company's records as a shareholder, the company can verify your eligibliity on its own, although you will
still have to provide the company with a wrllten statement that you intend to continue to hold the
securitles through the date of the meeiing of shareholders. However, If like many shareholders you are
not a registered holder, the company ltkely does not know that you are a shareholder, or how many
shares you own. In this case, al the time you submit your proposal, you must prove your eligibllity to the

company in one of two ways:

(i) The first way le to submit to the company a written slatement from the “record” holder of your
securiies (usually 8 broker or bank) verifying that, at the {ime you submitted your proposal, you
continuously held the securities for at least one year. You must also include your own written slatement
that you Intend to continue {o hold the sscuritles through the date of the meeting of sharsholders; or

{li) The second way lo prove ownership applies only if you have flled a Schadule 13D (§ 240.13d-
101), Schedule 13G (§ 240.13d-102), Form 3 (§ 249.103 of this chapter), Form 4 (§ 249.104 of this
chapter) and/or Form 6 (§ 249.105 of this chapter), or amendments to those documents or updated
forms, reflecting your ownsership of the shares es of or before the date on which tha one-year sliglbility
period begins. If you have flled one of these documents with tha SEC, you may demonstrate your

sligibility by submitting to the company:

{A) A copy of the schedule and/or form, and any subsequent amendments reporting a change In
your ownership level;

(B) Your writlen stalement that you continuously held the required number of shares for the one-
year parlod as of the date of the statement; end

(C) Your writlen statement that you Intend to continus ownership of the shares through the date of
the company's annusl or spacial meeting,

{c) Quastion 3: How many proposals may | submit? Each shareholder may submit no more than
one proposal to a company for a paricular shareholders' meeting.

http://www.ccfr.gov/cgi-bin/text-idxJc=ecfr&sid=47b43cbb88844faad586861c05¢c81595&... 12/3/201:

—— e
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{d) Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.

{e) Question 5: What Is the deadline for submitting a proposal? (1) If you are submitling your
proposal for the company’s annual maseting, you can In most cases find the deadline In last year's proxy
statement. However, if the company dld not hold an annual mesting last year, or has changed the date
of its mesling for this year more than 30 days from last year's meeting, you can usually find the deadline
In one of the company's quarierly reporis on Form 10-Q (§ 249.308a of this chapter), or In shareholder
reports of Investment companies under § 270.30d-1 of this chapter of the Investmeni Company Act of
1940. In order to avold conlroversy, shareholders should submit thelr proposals by means, including

slectronic means, lhat pemmit them to prove the date of delivery.

(2) The deadline Is calculated in the following manner if the propesal Is submitted for a regulatly
scheduled annual meeling. The proposal must be recelved at the company's princlpal execullve offices
not less than 120 calendar days before the date of the company's proxy statement released fo
shareholders in connsction with the prevlous year's annual meeting. However, If the company did not
hold an annuel meeting the previous year, or if the date of this year's annual meeting has been changed
by more than 30 days from the dale of the previous year's meeting, then the deadline is a reasonabie
{ime before the company begins to print and send its proxy materials,

(3) If you are submitting your proposal for a mesling of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and

send lis proxy malerials.

(N Question 6: What if 1 fall to follow one of the eliglblilty or procedural requirements explalned In
answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal, but
only after It has nofifled you of the problem, and you have falled adequaltely to correct it. Within 14
calendar days of recelving your proposal, the company must notlfy you In writing of any procedural or
ellgibility deficlencles, as well as of the lime frame for your response. Your response must be
postmarked, or transmitted electronically, no later than 14 days from the date you received the
company's notification, A company need not provide you such notice of a deficiancy If the deflciency
cannol be remedied, such as if you fall to submil a proposal by the company’s properly determined
deadline. If the company Intends to exclude the proposal, It will later have to make a submission under
§ 240.14a-8 and provide you with a copy under Question 10 below, § 240.14a-8(j).

(2) if you fail In your promise to hold the required number of securities through the date of the
meeling of shareholders, then the company will be permitted to exclude all of your proposals from ils

proxy materials for any meeting held In the following two calendar years.

(@) Question 7: Who has the burden of persuading the Commission or lts staff that my proposal ¢an
be exciuded? Except as otherwise noted, the burden is on the company to demonstrate that it is entilled

lo exclude a proposal.

{h) Question 8: Must | appear personally at the shareholders’ meeting to present the proposal? (1)
Either you, or your representative who Is quallfled under stale law to present the proposal on your
behalf, must attend the meeting fo present the proposal. Whether you attsnd the masting yourseif or

send a quallfled representative to the meeting In your place, you should make sure that you, or your
repressntalive, follow the proper slate law procedures for attending the meeting and/for presenting your

proposal.

{2} If (he company holds iis shareholder meeting in whole or in part via electronic medla, and tha
company permits you or your representative to present your proposal via such medla, then you may
appear through elscironfo media rather than traveling to the meeting to appear In person.

{3) If you or your qualified representative fail to appear and present the proposal, without good
causs, the company will be permitted to exclude all of your proposals from its proxy materials for any

meetings held In the following two calendar years.
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{I) Question 9: If I have complied with the procedural requirements, on what other bases may a
company rely to exclude my proposal? (1) Improper under state law: If the proposal Is nol a proper
subject for action by sharehoiders under the laws of the jurisdiction of the company's organization;

NOTE 70 PARAGRAPH ( 1 ){1): Depending on the subject matter, some proposals are not conskiered proper
under stale faw If they would be binding on the compariy If approved by shareholders. In our experience, most
proposals that are cast as recommendallons or requests thal the board of directors take spacified action are
proper under slale law. Accordingly, we wil agssume thal a proposal drafled as a recommendation or suggeslion Is

proper unless the company demonstrales otherwise.
(2) Violation of lew: If the proposal would, if implemented, cause the company lo violate any state,
federal, or forelgn law to which It Is subject;

NOTE TO PARAGRAPH { | X2): We will not apply this basis for exclusion lo permit excluslon of a propasai on
grounds that it would violale forelgn law if compllance with the foreign law would result In a viclatlon of any state or

federal law.

(3) Violallon of proxy rules: If the proposal or supporiing statement is contrary fo any of the
Commisslon's proxy rules, including § 240.14a-9, which prohibits materlafly false or misleading

statements In proxy solldting materials;

{4) Personal grisvance; special interest: If the proposal relates to the redress of a personal clalim or
grievance against the company or any other person, or if it is designed lo result in a benefit to you, or to
further a personal Interest, which Is not shared by the othar sharehoiders at largs;

(5) Relavance: if the proposal relates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of i(s net
earnings and gross sales for its mos! recent fiscal ysar, and Is not otherwise significantly related to the

company's buslness;

(8) Absence of power/authorily: If the company would Jack the power or authority to Implement the
proposal;

(7) Management functions: If the proposal deals with a matter relaling lo the company's ordinary
business operations;

(8) Director elections: If the proposal:
(1) Would disqualify a nominee who Is standing for election;
(1) Wouid remove a director from office before hls or her term expired;
i (tm)soueslions the competence, business judgment, or character of one or mora nominees or
reclors;

{lv) Seeks to Include a spacific individual In the company's proxy materlals for election to the board
of directors; or .

(v) Otherwise could affact the outcome of the upcoming election of directors.

(9) Conflicts with company's proposal: If the proposal diractly conflicls with one of the company's
own proposals {o bs submitted to shareholders at the same meeting;

Nove Yo PARABRAPH ( | )(9): A company's submission to the Commisslon under his section should speclfy the
polnts of conflic! with the company's proposal,

(10) Substantially implemented: If the company has already substantially implemented the
proposal;

Note 70 PARAGRAPH ( | {10): A company may exciude a shareholder proposal that would provide an advisory
vole or seek fulure advisory votes lo approve the compensation of executives as disclosed pursuant to llem 402
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of Regulation 8-K (§ 228.402 of this chapter) or any successor to llem 402 {a "say-on-pay vote") or that refutss lo
the fraquency of say-an-pay votes, provided that in lhe most recent shareholder vole required by § 240,14a-21(b)
of this chapter a single year { /.s., one, two, or three years) racelvad approval of & majority of voles casl on the
malter and the company has adapted a polley on the frequency of say-on-pay votes that is consistent with the
cholea of the majority of voles cast In the most recen! sharaholder vole required by § 240.14a-21(b) of this

chapter,

(11) Duplication: If the proposal substantlally duplicates another proposal previously submitled lo
tha company by another proponent that will be Included In the company's proxy materlais for the same

mestiing;
(12) Resubmissions: If the proposal deals with substantially the same subject matter as another
proposal or proposals thal has or have been previousty included In the company's proxy materials

within the preceding 5 calendar years, a company may exclude i from }{8 proxy materials for any
meetihg held within 3 calendar years of the last time Jt was included If the proposal recelved:

(1) Less than 3% of the vole if proposed once within the preceding 5 calendar years;

(i} Less than 6% of the vols on Its last submission to shareholders If proposed twice previously
within the preceding 5 calendar years; or

(M) Less than 10% of the vote on Iis fast submission to shareholders If proposed three times or
more previously within the preceding 5 calendar years; and

{13) Spacific amount of dividends: If the proposal ralates lo speclific amounts of cash or stock
dividends.

(j) Question 10: Whal procedures must the company follow If }t Intends 1o exclude my proposal? (1)
if the company intends to exclude a proposal from its proxy materlals, it must file its reasons with the
Commission no later than 80 calandar days before it files is definitive proxy slatement and form of
proxy with the Commission. The company must simultaneously provide you wilh a copy of Its
submission. The Commisslon staff may permit the company to make its submission later than 80 days
before the company files its definitive proxy statemant and form of proxy, If the company demonstrales

good cause for missing the deadline,
(2) The company must file six paper copies of the following:

(1) The proposal;

(1) An explanation of why the compaay belleves that it may exclude the proposal, which should, if
possible, refsr to the most recent applicable authority, such as prior Divislon letters Issued under the

rule; and

(i) A supporting opinion of counsel when such reasons are based on matters of state or forelgn
law.

(k) Quastion 11: May | submil my own statement to the Commission responding (o the company'’s
argumenis?

Yes, you may submil a response, but It is not required. You should try to submit any response to
us, with a copy to the company, as soon a8 possible after the company makes lts submission. This way,
the Commission staff will have lime to consider fully your submission before it Issues its response. You

should submit six paper coples of your responss.

(1) Question 12:If the company Includes my shareholder proposal In its proxy materlals, what
Information about me must it include along with the proposal Itself?

(1) The company's proxy statement must Include your name and address, as well as the number of
the company's voling securifles that you hold. However, instead of providing that informallon, the
company may Instead Include a statement that Jt will provide the information to shareholders promplly

upon recelving an oral or written request.
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(2) The company Is not responsible for the contents of your proposal or supporling statement,

(m) Question 13: What can | do if the company includes in Its proxy slatement reasons why il
balisves shareholders should not vots in favor of my proposal, and | disagres with soms of its
statements?

(1) The company may elect to includs In ifs proxy statement reasons why it believes shargholders

should vote against your proposal. The company Is allowed lo make arguments reflecting iis own point
of view, just as you may express your own point of view In your proposal's supporting slatement.

(2) However, if you belleve that the company's opposition lo your proposal contains materially false
or misleading statements that may viotate our antl-fraud rule, § 240.14a-8, you should promptly send to
the Commission staff and the company a letter explaining the reasons for your view, along with a copy
of the company's statements opposing your proposal. To the exlent possible, your letter should include
specific factual information demonstrating the Inaccuracy of the company's claims, Time permitting, you
may wish to try lo work out your differences with the company by yourself before contacting the

Commisslon staff.

(3) Wa require the company to send you a copy of its statements opposing your proposal before It
sends Its proxy materials, so that you may bring to our attention any materlally false or misleading

statements, under the followlng timeframes:
{1 If our no-aclion response requires that you make revislons fo your proposal or supporling

statement as a condition to requiring the company to include It in its proxy malerlals, then the company
mus! provids you with a copy of lts opposition slatements no later than § calendar days afler the

company receives a copy of your revised proposal; or

{fi) In all other cases, the company musl provide you with a copy of lts opposition statements no
later than 30 calendar days before its files definitive coplas of ils proxy stalement and form of proxy
under § 240.14a-6.

[83 FR 20119, May 28, 1698; 83 FR 50622, 50823, Sept, 22, 1098, as amanded at 72 FR 4168, Jan. 29, 2007; 72
FR 704586, Dec. 11, 2007; 73 FR 877, Jan. 4, 2008; 78 FR 6045, Fab. 2, 2011; 75 FR 58782, Sept. 18, 2010)
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