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Mark J. Sifferlen Washington DC 20549 q 8 L{

Cummins Inc. Act:
mark.sifferlen@cummins.com Section:___,
' Rule: [0
Re:  Cummins Inc. Public -
Incoming letter dated January 7,2013 Availability: 2/ [L.[.{/ 5
( v

Dear Mr. Sifferlen:

This is in response to your letter dated January 7, 2013 concerning the shareholder
proposal submitted to Cummins by John Chevedden. We also have received letters from
the proponent dated January 8, 2013 and February 1, 2013. Copies of all of the
correspondence on which this response is based will be made available on our website at

http://www.sec.gov/divisions/ corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is

also available at the same website address.
Sincerely,

Ted Yu
Senior Special Counsel

Enclosure
cc: John Chevedden

*** FISMA & OMB Memorandum M-07-16 ***



February 14, 2013

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Cummins Inc.
‘Incoming letter dated January 7, 2013

The proposal requests that the board of directors adopt a policy that, whenever
possible, the chairman of the board shall be an independent director, as defined in the
proposal.

We are unable to concur in your view that Cummins may exclude portions of the
supporting statement under rule 14a-8(i)(3). We are unable to conclude that you have
demonstrated objectively that the portions of the supporting statement you reference are
materially false or misleading. Accordingly, we do not believe that Cummins may omit
portions of the supporting statement from its proxy materials in reliance on
rule 14a-8(i)(3).

Sincerely,

Tonya K. Aldave
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
. matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other matters under the proxy
~ rules, is to aid those' who must comply with the rule by oﬁemg informal advice and suggestxons
and 'to determine, initially, whether or not it may be appropriate in a particular matter to_
recommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 14a-8, the Division’s. staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any mformatlon ﬁmushcd by thc proponent or- the proponent’s rcprescntatlve

Although Rule 14a-8(k) does not require any commumcatlons from shareholders to the
Comm1s310n s staff, the staff will always.consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be coustrued as changing the staff’s informal
procedures and proxy review into a formal or advcrsary procedure.

Itis nnportant to note that the staff’s and Commission’s no-action responses to-
Rule 14a-8(j) submissions reflect only informal views. The detenmnatlons reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal Only a court such as a U.S. District Court.can decide whether a company is obligated
. to include shareholder.proposals in its proxy materials. Accordingly a discretionary
. determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a.company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company S proxy
material. :



JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ***

February I, 2013

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

‘Washington, DC 20549

# 2 Rule 14a-8 Proposal
Cummins Inc. (CM1)
Independent Board Chairman
John Chevedden

Ladies and Gentlemen:

This is in regard to the January 7, 2013 company request concerning this rule 14a-8 proposal.

The company has not attempted to distinguish its position from The Boeing Company (Jan. 29,

-+ 2013) inregard to any purported irrelevance.

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2013 proxy.

Sincerely,

ohn Chevedden

cc: Mark J. Sifferlen <matk.sifferlen@cummins.com>



JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ***

January 8, 2013

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

‘Washington, DC 20549

# 1 Rule 14a-8 Proposal
Cummins In¢, (CMI)
Independent Board Chairman
John Chevedden

-Ladies and Gentlemen:

This is in regard to the January 7, 2013 company request concerning this rule 14a-8 proposal.
The company does not address the proposal text it is concerned about in the context of its
introductory sentence, “This proposal should also be evaluated in the context of our Company’s
overall corporate governance as reported in 2012:”

The company provides almost no information to contest the accuracy of any proposal text that it
is concerned about. The company information provided after statement 4 might be relevant if the
proposal text had been converted to present tense.

This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the 2013 proxy.

Sincerely,

John Chevedden

cc: Mark J. Sifferlen <mark.sifferlen@cummins.com>



[CML: Rule 14a-8 Proposal, October 25, 2012, Revised November 26, 2012]
Proposal 4* — Independent Board Chairman

RESOLVED: Shareholders request that our board of directors adopt a policy that, whenever
possible, the chairman of our board of directors shall be an independent director. An independent
* director is a director who has not previously served as an executive officer of our Company.
This policy should be implemented so as not to violate any contractual obligations in effect when
this resolution is adopted. The policy should also specify how to select a new independent
chairman if a current chairman ceases to be independent between annual shareholder meetings.
To foster flexibility, this proposal gives the option of being phased in and implemented when our
next CEO is chosen. '

When our CEO is our board chairman, this arrangement can hinder our board's ability to monitor
. our CEO’s performance. Many companies already have an independent Chairman. An
independent Chairman is the prevailing practice in the United Kingdom and many international
markets. This proposal topic won 50%-plus support at three major U.S. companies in 2012
including 55%-support at Sempra Energy.

This proposal should also be evaluated in the context of our Company’s overall corporate
governance as reported in 2012:

GMI/The Corporate Library, an independent investment research firm, rated our company high
concern for executive pay — $17 million for former CEO Theodore Solso. Meanwhile, “between
1000 and 1500 people” will be laid off. And our directors did not turnaround most of the below
low-hanging fruit of strengthening our corporate governance, which does not require one lay-off.

GMI said our highest paid executives were again given stock options that simply vest over time.
Equity pay should have performance requirements to align with shareholder interests and
market-priced stock options can provide rewards due to a rising market alone, regardless of an
executive’s performance. In addition, a significant portion of long-term incentive pay for our
highest paid executives consisted of performance cash awards that paid out in cash and were
based on overlapping two-year periods. Long-term cash awards do nothing to link executive
performance to long-term shareholder value. Furthermore, two-year periods are far short of long-
term.

William Miller received by far our highest negative votes (a negative 21%) and yet was on our
executive pay and nomination committees. Mr. Miller also had 23-years long-tenure. Director
independence could erode after 10-years. An independent perspective is so valued for a board of
directors. Our Lead Director, Alexis Herman, who received our second highest negatives votes,
was on the same committees as Mr. Miller and was also on our audit committee. Ms. Herman,
with 11-years long-tenure, had a full-time job and was on the boards of 4 major companies with
a total of 10 committee assignments — over-extension concern.

Please encourage our board to respond positively to this proposal to strengthen our corporate
governance and protect shareholder value:
Independent Board Chairman — Proposal 4*



January 7, 2013
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_U S. Secunties vd.:Exchange Commlssmn

ange ; t”), the Company amlts OF: mochﬁw such pomons of the
Shareholder Proposal from its:2013 Proxy Matetials.

y enifor
Actof 1934 (the “Ex hang

Pursuanit to Rule 14a-8(j) under the Exchange Act, we have:
o filed this letter with the Securities afid Exchange Commmission (the “Comimission”) ho

later than eighty (80) calendar days before the Company intends to-file its definitive 2013
Proxy Materials with the Commissior; and

rently sent a copy of this:correspondence to the Proponent by email..

* concw

Exchange ‘Act Rule 14a-8(k) and Staff Legal Bullefin No. 14D (Nov 7,2008) (“SLB
14D”) provi sharehiolder proponents are required to send companies. a copy of'any

correspondence: that the ‘proponents ¢lect to submit to the Commission or:the Staff. Accordingly,
‘we are taking this opportunity to mfoxm the Proponent that if the Proponent elects to submit
additionial correspondence to the:Cor iiission or the Staff with respect to the Shareholder
Proposal, a:copy of that correspondence should concurrently be furnished to- the undersigned on
behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.

Mark J. Sifferien Cumminging, Prong 1 317 670:2461
Ve President - Bhics & Compignce One:American Square Fex 1 817 610:2526
-and Corpiorate Secretary - Suite: 1800 cummins.com

indianapolis, IN 46282 USA mark sifferlen@cummins.com



Background

f b phased in and xmplemented ‘whiep ouit next -CEO is chosen.”

A eopy of the Proposal, the Supporting Statement-and dll related: correspondence 1sat!ached
hereto as Exhibit A..

Basis For Exclusion or Modification

Under Rule-14a-8(i)(3), a company inay exclude all or portions-of'a proposal or
supporting statement that are contrary 1o any of the Commission’s proxy: rules. This:includes
portionis of supporting statements that ate conttary to Rule 14a-9, “which p ohxblts matenally
false or mlsleadmg statements. ‘Staff Legal Bulletin No.. 14B (Sep. 15, 2004) clarifies the StafP’s
views on the applieation-of Rille 14a-8(i)(3) and Rule 144-9, and specifically states that
exclusion or modification of statements may be. appropnatc where (a) the statements directly-or
indirectly i impugn character, integrity, or personal reputation, or directly orindirectly make
charges conceming: 1mproper, ﬁlegal of imimoral conduet or association,’ w1thout factual




. Ai‘l'aﬂ_ysis

;IheodoréSalsow T

Thxs portlon of the: Supportmg Smtement1s mxsleadmg inthat it is *jrrelevant to: a-
ide ubject matter of the p ch that there is a strong likelihiood that a

any topxc to be“connected»to an mdependent board' chaif- proposal with a.
-goverhance: supporii g_statementtoscrvemthe ba31s,

which they are submitted and-would violate both the épmtan. letter of the Cbmm:ssxon’s proxy
nilés,

“The: Staff has prewously oonciuded ‘that: melevant references to executnve compensatlon

all owed C GNA to: omlt pomons of & supporhng sté.temént dntxcxzmg executnvc compensanon



d was:added ~tmly afierthe.
) »“bml ed on November 26,

Proposal and could cause: shareh;)lder conﬁ:sxon as:to: the toplc of the: Proposal ‘on'which the
;shareholdexs are being asked to vote.

'IheStaffhas prekusly concluded that unrelated refcrences to employee relations.and
. o »uld be

oxmtted. 1"ni" 'ght-thder, Inc. (avauable Decemberz 5), for example, wherea.
bmitted a proposal. that mged-'the-board of dlrcetomto redeem any shameholder

supportmg statement. descnbmg nght-Rldder- 8. posrtmn ona stnke agamst one ef its



because eyareunrelate the: bjectmatfcr of the propogal PR
uding that there was-a basis for cxoludmgstatemmtsnbout |

mtend 10 omﬁﬁus sentence frem-the Suppomng Smﬁement ints: entnrety
t “In. addmon, a sigmﬁcam ;:omon_of Iang-term mcemzve pay. ﬁ:r our

ards do natkmgto link.

_,ce 'to long:term: shai'ehdlder value Fuﬂﬁér}nsré, two-year periods

Thls; mon of the Supportmg Statement is, abjeenvely and matcnally false-and
! ed | Ty ; on, iti ,Iike the other

reasonabluhareho derwouldbemcertamasto the matter on which:she is. bemgaskedto vote:”
The subjectmatterof the proposal is:an independent chairman:of the board. ‘This portion of the
Supporting Stiteinent, however, relatw exclusively to-thie fopic of exécutive pay; on-‘which there



‘long-tenn ificeiitive pay™ is pai casl it men

stock is materially nnsleadmg since part the Proponen
: ,awardsdonoﬁnn  eXec long-
mo.s.tly of stock.

Accordingly, ifthe Staff does no woposal to ot this port
Supporting Statement in'its: entuety as irrelevant to the proposal on‘an. mdependent board chmr

" 'we propose to- miodify the sentences to read as follows.in their entirety.

“Iri addition, a portion.of long-term iicentive pay for our] -highést paid execuitives:
v-consxsted in-part ofperformance awmds that paid out in cash and were based on-

g : . Long-ferm cash awards do nothing to link executive
performance to long-term shareholder value.™

5.  STATEMENT: “William Millerreceived by far our-highest negatm voies: {a-negative
21%) and yef was ofi. our executive pay and nomination committees . . . . Our Lead



ese ipomons of the Surtmgj-Statement are irrelevantand: xmsleadmg The;topxc -of
J ;-chan and thc votmg r&sults of 'imdmdual

'mfegnty e . by yi “Tiigh.. .. negative voles™ cof
', second ~h1ghest negatweﬂ votes™: mdicate that ﬂaen perfonnanceas adxrector.has notbeen

Conchusion.

As dxscussed above, the: Company lgeheves that the Supportmg_ Statemem contains

chauman of the boand of dlrecto uld be 2 dent dxrector is mappropnate mplc for
shareholder consxdemnon at the inual Meetis of Shareholdets and is thexefore riot

mdependent b ,chan'on itsm merits; and 1t. is to ensure that shareholdexs are able o consxder the:
topicof the Proposal fairly that the Company is seeking to.exclude or modify the portions of the
Supporting: Statement that:are:contrary to:the Comimission’s rules.

We:would be happy-to: prowde you withany additional information and answer. any
questions that you may have regarding thiis féquest. If we can'be of any further assistance in this
matter, please do not hesitate to conitact:me by phione at (3 17) 610-2461 orby email at
mark.sifferlen@cummins.com orte contact. Steven R. Barth of Foley & Lardner LLP by phone

at (414) 297-5662 or by email at:sbarth




Attachinent



EXHIBIT A
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tad iirman — Proposal 4* '
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