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UNITED STATES

SECURITIES AND EXCHANGE COMMISSiON

WASHINGTON D.C 20549

123 February 112013

Washin9to DC 20
Ronald Mueller

Gibson Dunn Crutcher LLP

shareholderproposalsgibsondunn.com

Dear Mr Mueller

This is in response to your letter dated January 2013 concerning the shareholder

proposal submitted to Bank of America by William Lynch Copies of all of the

correspondence on which this response is based will be made available on our website at

http//www.sec.gov/divisionsIcorpfin/cfnoaction/1 4a-8.shtml For your reference

brief discussion ofthe Divisions informal procedures regarding shareholder proposals is

also available at the same website address

Sincerely

TedYu
Senior Special Counsel

Enclosure

cc William Lynch
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February 11 2013

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Bank of America Corporation

Incoming letter dated January 2013

The proposal requests that any and all business the company conducts be printed

per line V2 /4 per line and worded in the English of the day

There appears to be some basis for your view that Bank of America may exclude

the proposal under rule 14a-8i3 as vague and indefmite We note in particular your

view that in applying this particular proposal to Bank of America neither shareholders

nor the company would be able to determine with any reasonable certainty exactly what

actions or measures the proposal requires Accordingly we will not recommend

enforcement action to the Commission if Bank of America omits the proposal from its

proxy materials in reliance on rule 14a-8i3 In reaching this position we have not

found it necessary to address the alternative basis for omission upon which Bank of

America relies

Sincerely

Tonya Aldave

Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule l4a-8 CFR 240.14a-8j as with other matters under the proxy

rules is to ad those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule .l4a-8 the Divisions.staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxy materiaLs as well

as any information furnished by the proponent or the proponents rŁpresentativØ

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinationsreached in these no-

action letters do not and cannot adjudicate the mer ts of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder.proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of acompany from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

material
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Lathes and ent1emn

This letter is to mfonn you that ur client Bank of America CorpQratlon the Company
intends to mitEoj its proxy statement and form of proxy for its 20D Annual Meeting of

the 20Th Proxy Materials stockholder proposal the

Proposal and statements in support thereof received from William Lynli the

toponelit

Puxuant to lu1e 14a-Sj we have

isJterwith the gecurities and Exchange Comnmsiou jie

Coijrnno later than eighty 80 calendar dya before the Company

intends to le its deintive 2013 Proxy Materials with the Coxnmission and

coniwrent1y sent copy of this correspondence to the Proponent

Rule 144k and Staff Legal Bulletin No 14D Nov 2008 SLB 141Yprovide that

stockholder proponents re reqnred to send companies copy of any correspondence that

theproponex1ts elect to sibrmt to the Commission or the staff of the flwsion of Coiporation

Finance the StatF ordnigty we are taking this opportunity to mforni the Proponent

that tl the Proponent elects to submit additional correspondence to the Comtoissipn or the

Staff with iespect to tha Proposal copy of that correspondence should be firnished

concurrenl1y to the undersigned on behalf of the Company pursuant to Ru1e 14a-8k and

SLB 1413

GJBSCN PUNN

Brussels Century City Dallas Denver Dubal Hong Kong London Los Angeles Munich New Yo
OiangeCounty Palo Alto Paris San Francisco So Paulo Singapore Washington D.C
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TUE PROPOSAL

fle Ptoposal wMchinclu6 nunfic of typographical errns is rprnduced below in its

Usflage SstalI shal1 topose toSie the mesnberslp the
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lprtstper Un
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the effect of salttlegtslou aVail
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am bftheis $Khigtl the bank ifit seeks new nteEbers jse
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know the existeac at mnyiaar bank and you use the foflowthg

Wlham blynoblacbchobtsis FISMA 0MB Memorandum 07 16

FISMA 0MB Memorandum M-07-1

The church bulletin 800 eo1tn1 tread boston

the.1tha 80bato4bosth ainassachiisefts

the bidLoekThmt FISMA 0MB Memorandum 07 16

.jofll FISMA 0MB Memorandum M0716

FISMA 0MB Memorandum M-07-16

edeenbennessey FISMA 0MB Memorandum 07 16

theperwnmfly FISMA 0MB Memorandum M-07-16

the longlamiy FISMA 0MB Memorandum M-07-16

May thank4l of ycu for the help you have given me over the

years

copy.of the Pt4osal tb4tThisAeftc r.as Exhibit

BASES EOREXCLUSIOJ4

We hemy resçiecth4ly reqI.est that the Staff coilour In our view that the Proposal may

properly
be deluded Itom the 2013 Proty Materials pursuant to

Rule 14a-8i3 because the PrOposal iinperrnissihiy vague indefinite so as to

inhÆently iniska4ijg and
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Rule 14a-8i7 because the Proposal deals with matters related to the Companys

ordinary business operations

ANALYSIS

The.Proposal May Be ExcludŁdiJflder Rule t4a.83 Because The Proposal Is

Impermissibly Vague And hdefmite SoAs To BC Inherently Misleading

Rule 14a-8i3 permits the exclusion of stockholder proposal if.the.proposalprsupporting

statement is contrary to any of the Commissions proxy mies including Rule 14a-9 which

prohibits materially false or misleading statements in proxy soliciting materials The Staff

consistently has taken the position that stockholder proposal is excludable under Rule 14a-

8i3 as vague and indefinite if neither the stockholders voting on the proposal nor the

company in implementing theproposal ifadopted would be able to determine with any

reasonable certainty exactly what actions orineasures the proposal requires Staff Legal

Bulletin No 14B Sept 15 2004 SLB 14B see also Dyer SEC 287 F.2d 773 781

SthCir 1961 appears to us that the proposal as drafted and submitted to the

company is so vague and indefinite as to make it impossiblefor either the board of directors

or the stockholders at large to comprehend precisely what the proposal would entail

Capital One Financial Corp avail Feb 2003 concurring with the exclusion of

proposal under Rule 4a-Ri3 where the company argued that its stockholders would not

know with any certainty what they are voting either fpr or against Fuqua Jndstries Inc

avail Mar 12 1991 Staff concurred with exclusion under Rule 14a-8i3 wherea

company and its stockholders might interpret the proposal differently such that any action

ultimately taken by the upon implementation the proposal could be

significantly different from the actions envisioned by shareholders voting on the proposal

The Staff has on numerous occasions permitted the exclusion of proposals under

Rule 14a-8iX3 where the proposal was so inherently vague and indefinite that stockholders

voting on it would be unable to ascertain with reasonable certainty what actions .thc company

would take if the proposal were enacted For example in Bank ofAmerica Corp avail Feb

172006 largely illegible proposal appeared to request limiting salary increases of Bank

of America members of its Corporate Board of Directors The Company argued that the

proposal did not include enough clear information about what limits the proponent sought

for the Corporation to be able to iroplement proposall without making assumptions

regarding what the actually had in mind The Staff concurred in theproposals

exclusion under Rule l4a-8i3 as vague and indefmite Similarly in BankofAmerica

Corp avail June 18 2007 the proposal sought rcport regarding the thinking of

Directors concerning representative payees The Company argued that the term thinking

was vague and the Staff concurred in the Companys view that the proposal was

impermissibly vague and indefinite
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similar situation arose in The Procter Gamble Co avail June 30 2005 wiich

addressed proposal that stated

My shareholder proposal We recommend the merger of Procter Gamble PG
with Gillette Company be rescinded no later than the 13th day Chicago lllinoi

Massachusettslime/at5PM Weaskourdfrcto carryoutthib oqucatUpon
adjournment said stockholder meeting

The company argued that it was unclear why when or how the company would rescind the

merger which was then the subject of binding merger agreement Th company also

asserted that the letter from the proponent was difficult to follow The Staff concurred that

the proposal was excludable as impermissibly vague and indefinite

In NSiar avail Jan 2007 the Staff concurred with the exclusion under Rule 14a-8iX3

of aproposal requesting disclosure of the companys standards of record keeping of our

financial records The company argued that there was no means of determining what

finanbial records the proposal covered nor what standards it referred to See also

leneral Motors Corp avaiL Mar 26 2009 concurring with the exclusion under Rule l4a-

8iX3 of proposal to all incentives fur the CEOS and the BoaEd of Directors

that did not define incentives Bank of America Corp avail Feb 1.2 2007 concurring

with the exclusion under Rule 14a-8i3 of proposal requesting the reduction of

investments when it was unclear which investments were to be reduced Tn-Continental

Corp avail Mar 14 2000 concurring in the exclusion under Rule 14a-8iX3 of

proposal seeking divestiture of certain holdings until just judgmen were made to victims

of the Holocaust and for other inconveniences endured by the aggrieved terms which the

company argued were vague

The Proposal here is substantially mçre vague than the above proposals First it.is difficult

to determine what portion of the Proponents letter is intended to serve as the actual proposal

to be voted on whether it is the first of the two lines that is precededby the number or

whether it is some or all of the requests that begin with the word further

Second statements and references within each of these possible proposals are vague and

escape comprehension For example the Proponents reference to any and all

business/prposall encompasses an unlimited number of possible mØanngs and there is no

description or wording that helps the reader understand the scope of what is to be addressed

Stockholders would not be able to determine whether this language references all Company

proposals that are included in the Companys proxy statements or whether it refers to the

entirety of the business that the Company conducts SimIlarly the four requirements.that the

Proposal states shall apply to each such biisiness/prposall are elusive and impossible to

follow The same defect applies to each of the further requests it is unclear what it means
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to furnish to the membership the business that the Company does to whom the

membership is intended to refer or how the example of how to submut names if the

Company seks new members is to be applied

Thus the staternŁia in the Proposal are so vague that neither the stockholders voting on the

propOsal not the cornpatiy hi implementing the proposal if adopted wouki be able to

determine with any reaoable eettainty exactly what actions or measures thç proposal

requires Thus due to the Proposals unintelligible and vague nature and consistent with

Stair precedeut we beflve the Proposal is ilupermissibly misleading and therefore

excludable in its entirety under Rule 14a-8iX3

II The PrposaI May Be Excluded Under Rule 14a.8i7 Because The Proposal

Deals With Matter Relating To The Companys Ordinary Business

Operations

Rule 14a-8i7 permits company to omit from its proxy materials stockholder proposal

that relates to the companys ordinary business operations According to the

Commissions release accompanying the 1998 amendments to Rule 14a-8 the term

ordinary business refets to matters that are not necessarily ordinary in the common

meaning oltjie word but instead the term is rooted in the corporate law concept of

providing management with flexibility in directing certain core matters involving the

companys business and operations Exchange Act Release No 40018 May 21 1998 the
1998 Release In the 1998 Release the Commission stated that the underlying policy of

the ordinary business exclusion is to confine the resolution of ordinary business problems to

managenientand the board of directors since it is impracticable for shareholders to decide

how to solve such problems at an annual shareholders meeting and identified two central

considerations that underlie this policy As relevant here the first consideration is that

tasks are so fundamental to managements ability to run company on day-to

day basis that they could not as practical matter be subject to direct shareholder

oversight The second consideration relates to the degree to which the proposal seeks to

micro-manage the company by probing too deeply into matters of complex nature upon

which shareholders as group would not be in position to make an informed judgment

Id citing Exchange Act Release No 12999 Nov 22 1976

The Proposal Excludable Under Rule 14a-8i7 Because It Relates To The

Technical Preparation Of The Companys Reports

The Proposal relates to the Companys ordinary day-to-day business While as discussed

above it is not possible to determine precisely what the Proposal is requesting it is clear that

it delves into ordinary business considerations For example the Proposal requests that any
and all busincss/prposall be formatted and phrased in certain way namely printed per
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line /2 per line and wordedin the English of the day The Staff has previously

concurred that proposals addressing these types of topics are excludable under Rule 14a-

8iX7 Foretamp1e nSanta F.e$rn4hern Pacjflc Corp avail Jan 14 1988 the Staff

concurred with Ih exclusion under thepredecessor to Rnle 14a-8i7 Of proposal

requesting that the company use p1ain epgftshhi company reports The Stafi fOund that the

proposal appeared.torelate to the companys %rdkiary business operations i.e the

tecbnicalpteparatiGn of company tports Proposal here seeks nearly identical

actionthat Company busifless be wordedin the nglish of the day Similarly in Dow

Jones CO Jnc avail Jan 31 19T tho Säff concurred that the company could exclude

proposal requesting that the company reconsider the size of print in its newspapers The

company argued that because the company made numerous determinations about the

manner and format Of publishing the neWg decisions about print size were inherently

ordInary business matters The Proposal heft deals with similar minutiae regarding the

format of COmpany documents And here too the Company has large and diverse amount

of business formatted in different ways See also Best Buy Co Inc avail Mar 21 2008

concurring in the exclusion under Rule 14a-8i7 of proposal about decisions

concerning the paper stock used by the eompan Centel Corp avaiL Dec 12 1990

proposal specifying how proystatenLenth shoüldbe mailed was excludable as relating to

the details of issuing corporate notices

The Proposal Is Excludable Under Rule 14a-8 Because It Seeks The

Disclosure OfOrdinasy Business Matters

The Commission stated.in Exchange Act Release No 20091 Aug 16 1983 that when

proposal requests thepreparation of report on specific aspect of companys business

the staff will consider whether the subject matter of the special report involves matter

of ordinary business where it does the proposal will be excludable under Rule 14a-

Similarly in Johnson Controls Inc avail Oct 26 1999 the Staff stated that

for proposals requesting additional disclosures in Commission-prescribed documents the

Staff will consider whether the subject matter of the additional disclosure sought in

particular proposal involves matter of ordinary business where it does Staff

believe it may be excluded under rule 14a-8i7

The Proposal seeks to control the Companys conduct of its business and how it presents

communications addressing how any and all busincss/prposall should be formatted and

worded and providing further that the Company furnish to the membershipthe bu mess

Company does be it private or public The Proposal appears to request that the Company

provide much of its day-today business to the stockholders Yet decisions about how

specifically to communicate with stockholders are not appropriately decided by the

stockholders as whole because those decisions could not as practical matter be subject

to direct shareholder oversight
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For example in Refac avail Mar 272002 the Staff concurred in the exclusion under Rule

l4a-8i7 of proposal requesting that the board improve corporate disclosure practices

The company argued that oversight of the disclosure process isa complex task with respect

to which stockholders are not in posMon to make an inforrnedjudgment The Staff found

the proposal excludable as relatIng to the disclosure of ordiiait business matters.

Relatedly inMcliesson- Corp avail Apr 2004 the Staff found eç4udable proposal

requesting the board to prisre and make available to stockholders on an annual basis

separate report. regarding the actions taken by the and all committss thereof..

in the prior year The company noted that the board and- its committees consider myriad

recurring and ordinary matters such as annual budget officer appointments material

contracts securities offerings acquisitions and asset- dispositions that are part of the thy-to

day management of the operations Therefore the company argued the

breadth of the proposal clearly covers many aspects of the ordinary business

operations The Staff concurred That this proposal was excludable as reporting on board

actions related to companys ordinary business operations The Proposal here is even

broader seeking communication not just of Board actions but of all the bu mess

Company does be it private or public and it too would reach ordinary business operations

The Staff has also found proposals dealing with the specific means and content of

communications between company and its stockholders to be excludable For example the

Staff agreed that proposal relating to presentation of contact information in

communications to shareholders was- excludable See Alaska Air Group Inc avail Mar

14 2008 The proposal inAlaskaAir would have required the company to strictly honor

the shareholders right to proper disclosure of identification and contact information to the

fullest extent possible by technology The company argued that the proposal required the

disclosure of information beyond that required by the federal securities laws information

which may or may not relate to its ordinary business matters See also Ford Motor Co

avail Mar 2010 proposal to require the company to distribute all restatements of

audited financial statements in their original form to the stockholders was excludable as

relating to the manner in which the company distributes restated financial statements to

shareholders IMSatellite Radio holdings Inc avail May 14 2007 proposal requesting

the board to impose monetary penalties on officers who do not promptly respond to

stockholder communication was excludable because it sought to establish procedures for

improving shareholder communications Irvine Sensors Corp avail Jan 2001

proposal to have regular communications and updates with the shareholders of this

company via letters or conference calls was excludable because it pertained to procedures

for establishing regular communications and updates with shareholders Much like the

Alaska Airproposal the Proposal here appears to request that the Company disclose to its

stockholders much of the business the Company conducts And much like the Ford and

Irvine Sensors proposals the Proposal would dictate how the Company communicates with

its stockholders
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Conitent with the precedent discussed above the Proposal is excludable under Rule 14a-

i7be9ause it deals with tasks fundamental to manaements ability to run company

ona day-to-day basis aiid pertains to ordinary business operatiqn

CONCLUSION

Ba4 ujon the foregoing analysis we respectfully request 4iat the taffeoncnrtbÆt it will

takc no actkn if the Company excludes the Proposal frOm it 2QI3Próy MÆ1eri4S

We wo4k1 be happy to provide you with any additional informatk thid aiwer any

questions that you may have regarding this subject Correspondelice regaEding1bis letter

should be sent to shareho1derproposalsgibsondunn.com If wee n1e of any further

assistancejn this matter please do not hesitate to call me at 202 955-8671 Or Je nL er

Bennctt the Companys Associate General Counsel and Assitant Corporate Secretary at

950 3885022

Sincerely

4V
Ronald Mueller

Enclosures

cc Jennifer Bennett Bank of America Corporation

William Lynch
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