
4J2 4cf

Washington DC 20549
Richard Engel

Mackenzie Hughes LLP

rengelmackenziehughes.com

Re Microwave Filter Company Inc

Incoming letter dated November 27 2012

13000190

Act _______________
Section________________

Rule _____________
Public

Availability 0VZ2

Dear Mr Engel

This is in response to your letter dated November 27 2012 concerning the

shareholder proposal submitted to Microwave Filter by Furlong Financial LLC We also

have received letter on the proponents behalf dated January 11 2013 Copies of all of

the correspondence on which this response is based will be made available on our website

at http//www.sec.gov/divisions/corpfinlcf-noaction/14a-8.shtml For your reference

brief discussion of the Divisions informal procedures regarding shareholder proposals is

also available at the same website address
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Response of the Office of Chief Counsel

Division of Corporation Finance

Re Microwave Filter Company Inc

Incoming letter dated November 27 2012

The proposal seeks to amend Microwave Filters bylaws to provide proxy

access procedure

We are unable to concur in your view that Microwave Filter may exclude the

proposal under rule 14a-8il or rule 14a-8i2 Accordingly we do not believe that

Microwave Filter may omit the proposal from its proxy materials in reliance on

rule 14a-8il or rule 14a-8i2

We are unable to conclude that Microwave Filter has met its burden of

establishing that Microwave Filter may exclude the proposal under rule 14a-8i3
Based on the arguments you have presented we are unable to conclude that the proposal

is so inherently vague or indefinite that neither the shareholders voting on the proposal

nor the company in implementing the proposal would be able to determine with any

reasonable certainty exactly what actions or measures the proposal requires

Accordingly we do not believe that Microwave Filter may omit the proposal from its

proxy materials in reliance on rule 14a-8i3

We are unable to concur in your view that Microwave Filter may exclude the

proposal under rule 14a-8i4 We are unable to conclude that the proposal relates to

the redress of personal claim or grievance against the company We also are unable to

conclude that the proposal is designed to result in benefit to the proponent or to further

personal interest which is not shared by the other shareholders at large Accordingly

we do not believe that Microwave Filter may omit the proposal from its proxy materials

in reliance on rule 4a-8i4

We are unable to concur in your view that Microwave Filter may exclude the

proposal under rule 14a-8i6 Accordingly we do not believe that Microwave Filter

may omit the proposal from its proxy materials in reliance on rule l4a-8i6

Sincerely

Adam Turk

Attorney-Adviser



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREROLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 17 CFR 240 14a-81 as with other matters under the proxy

iules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recqmznend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions.staff considers the informati6n fiirnishedto it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents rŁpresentativØ

Althugh Rule 14a-8k does not require any communications from thareholders to the

Commissions stafi the staff will aiwaysconsider information concerning alleged violations of

the statutes administered by theCômmission including argument as to whether or notactivities

proposed to be.taken would be violativeof the statute or rule involvçd The receipt by the staff

of such information however should not be construed as cha.ngng the staffs informal

procedures and proxy review into formal or adversaxy procedure

It is important to note that the staffs and Commissions no-action spouses to

Rule 14a.8j submissions reflect only informal views The determinafiousreached in these no-

action lejters do not and cannot adjudicate the merits ofa companys position with respect to the

proposal Only court such as US District Court can decide .whethera company is obligated

to include shareholder.proposals in its proxy materials Accàrdingly discrtionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing ny rights he or shc may have against

the company in court should the management omit the proposal fromThe compànys.proxy

material
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Via Electronic Mail

Office of Chief Counsel

Division of Corporation Finance

Securities.and Exchange Commission

100 Street NE

Washington DC 20549

Email shareholderoroiosaisäsec.gov

Re Microwave Filter Company Inc

Proponents Position on Companys No-Action Request

SecuritiesExchange Act of 1934 Rule 14a-8

Dear Ladies and Gentlemen

We have been asked to respond on behalf of Furlong Financial LLC Furlong Fund LLC
and Daniel Rudewicz the Proponent to the no-action request letter the No-Action

Request of Microwave Filter Company Inc the Company addressed to the Staff of the

Division of Coiporation Finance the Staff of the Securities and Exchange Commission the

Commissionrequesting that the Staff concur with the Companys view that the shareholder

proposal and supporting.statement of the Proponent the Proposal be excluded from the

Companys proxy statemeflt and form ofproxy the Proxy Materials for the Companys 2013

annual meeting of stodcholder the 2013 Annual Meeling The Companys No-Action

Request as submitted to the Commission is dated November27 2012 We are submitting this

letter in accordance with Rule 14a-8k of the Securities Exchange Act of 1934 34 Act. For

the reasons set forth below we request thatthe Staff not concur with the Companys No-Action

Request

ANALYSIS

In the Companys No-Action Request the Company through.the arguments ofcounsel

requested that the Staff concur with its opinion that the Proposal may be exbluded fromthe 2013

Annuil Meeting Proxy Materials in reliance on

Rule 14a-8C0i and 14a-8i2 because the Pr posal would if implemented

cause the Company to violate New York law and the Proposal is not proper

sibjectthatter for action by the Companys shareholders under.New York law

Rule 14a-8iX3 because the Proposal is impermissibly vague and indefinite so as

to be inherently misleading

Rule 14a-8i4 because the Proposal is designed to reult in benefit to and to

advance personal interest ofthe Proponent which is not shared by the

shareholders at large and

Rile 14a-8i6 because the Company lacks the power or authority to implement

the Proposal
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The reasons for why these bases far exclusion are not applicable to the Proposal are

discussed below

The Proposal May Not Be Excluded Pursuant to Rule 14a-8U or l4a-8ic2

The Company notes that if the Proposal is passed in its entirety because of its binding

natures it would cause the Company to vinlate the laws of the state New Yoric and that the

Proposal is not proper subject matter for action by the Companys shareholders under the laws

of New York We disagree with these positions

The burden to show that proposal should.be excluded rests with the Company Rule

14a-8g See also SLB No 14 at BS The Company has the burden of demonstrating that it is

entitled to exclude the proposal The Companybas not met the burden of demonstrating that

the Proposal violates or would cause the Campany to violat IJew York law or that the Proposal

is nota proper subject matter for action by the Companys shareholders The Companymust
.met this burden by presenting compelling state law precedent founded on decided legal

authority See Quaker Oats Company Apr 1999 the Staff wrote neither the Companynor
the proponent has opined as to any compelling stale law precedent In view of the lack of any
decided legal authority we have determined not to express any view with respect to the

application of rules 14a-8i1 an4 14a-8i2 to the revised proposal emphasis added
Because of the lack of any compellmg state law precedent the Proposal should not be excluded

underRule14a-8i1 br l4a-81X2

The Proposal may not be excluded pursuant Rule 14a-82

No precedent supporting the contention that the Prorosal callafor

an impressible amendment to the.Companys bylaws

Th6fhct that the Proposal is binding.is itse otenoughto exclude the Proposal under

rule 14a-8i2 See 5R Blockinc Jily 2S 2012 the StóL4id not allowthe exclusion of

shat holder access proposal that tesulted in birtdiug axneiidment to the companys bylaws

While the Companyhas provided statutory and case law support for the contention that

under NY BSC Law 701 the ultimate power of New York corporation is vested in the

corporations board ofdirectors it has provided no such spportforthe contention that

amendingthe bylaws of aNew York corporation to allow sharehOldersaccess to companys

proxy ballot would mfrmgc on such power The company has etted several New York cases in

liich the boards ultimate power under T.W BSCLaw 701 has.btenupheld See SterlinE

%ndutries Jnc 13a11 Bearing Pen Corji 2S NY 4834921949 concerning the ability of

corporationto authorize the filing of legal proceeding without proper board approval Joseph

Polchinki Co CemeteryFloral Co 79 A.D.2d 6486492nd Dept 1.80Xconcernin

bylaw provision which eçplicitly noted that all corporate decisions must be made by the

unanimous vote of the stockholders and Bank ofY Co Irving Bank Corp 139 Misc 2d

665670 N.Y Sup Ct 198$ concerning bylaw provision that Ould restrict certain classes
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of directors from redeeming shareholder rights plan The Company fails to draw any
analogies between the cases cited and the factual aspects of the Proposal The Company fails to

explain bow the Proposal would circumscribe board power thus
violating New York Jaw in

particular NY I3SC Law 70L

While New York law does not allow director power to be circumscribed through an

amendment to acompanys bylaws none of the casesabove discuss how shareholder access

aniendment orsimilar measure would lead to such an outcome Furthermore the factual

circumstaies in the shove cases are clearly distinguishable from the factual
aspects of the

Proposal Inthe cited cases directors were proscribed.fi-om taking certain actions relating

directly to the business opemtions of company The Proposal in question would have no such

elThct The Proposal does not prohibi restrain or dictate director decision making in relation to

the business perations of the company Accordingly the Company has not cited any

compelling state law precedent that would suggest that the Proposal ifimplemented would

circumscribeboardpower and thus bein voIation of New Yorkiaw.

The Proposal only seeks to give further effect to and to qualify the power of the

Companys shareholders to nominate directors pursuant to Section laiiof Article III of the

Companys bylaws whicha ows for sharehqldernominations to be made at the annual meeting

upon proper aliareboldernotice There is little difference In allowing such nomination at the

annual meeting and having such nomination and nominee presented to the aliarcholders on the

Companys Proxy Materials In both instances the Comp ywould be allowing shareholder to

name its nominees after it has vetted those nominees based on the advance notice provisions of

the bylaws and then havevotes taken.as to the electioü of those nominees

No precedent supporting the contentiOn that iinnlenienting

PropOsal leads the directors bftheCoimiry to.violate their

fiduciary obiiations

The Company notes That implementing the Proposal would cause directors of th
Company to violate their fiduciary duties of loyalty good faith and careind thus would lead to

violation of state law The Company goes on to explain the contours ofthe fiduciary

relationEhip that aboard of directors has wIth company and ts shareholders citing various

bodies of New York case law On these principles of law we do not disagree However the

Company has failed to provide any New York precedent that would srlggest the implementation

of the Proposal would lead to breach of fiduciary duty on the part ofthe Companys directors

The Company falls to draw any analogies between the cases cited and the ttual aspects of the

Proposal The Company does provide specific arguments in this instanc æotiægthat the

Companys idireetors wot4d be in danger of fiduciary breach due to the fact that the Proposal

would detract from the Boards ability to discioseaccurately its viev of the candidates and

members nominated purs4ant to the Proposal and would also linut the Boards duty to

approvethe expenses incurred in such proxy solicitation

Taking these cqnclusions in turn the Company fails to explain howthe Proposal would

limit many way the ability of the Companys board to opine on or comment on the
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qualitications ofu shareholder nomuiec submitted in accordance with the Proposal The

Proposal requires two disclosures to be made on the Companys Pi-oxy Materials in relation to

shareholder nominees the disclosures already required by the Companys bylaws in rccmrd to

shareholder nominees and 500 word stateiueni of support fi-om the nominating shareholder

or group thcrcol The Proposal places no restrictions on any further disclosure that the

Companys hoard would be inclined to make concerning shareholder nominee Any restriction

on such disclosure would come from the Commissions proxy rules and regulations

As to the second conclusion the Company cites three New York cases relating

specifically to breaches of fiduciary duties as they relate to hoard members authorizing the

company to pay certain proxy costs and expenses In Rosenfeld Fairchild Engine Airplane

Corp the court noting that the expenditures were reasonable found no fiduciary breach or

otherwise impressible action on the part of companys board of directors when sum of over

S250000 was paid out of the company treasury both in defense of current director seats and to

reimburse incoming directors 309 N.Y 168 171 1955 In Lawyers Advertising Co
Consolidated Ri Co the court did find impressible action where companys

management authorized unusual and unreasonable expenses in defense of their own management

position 187 N.Y 396 399 1907 Still such expenses were authorized by management in the

pursuit of their own ends rather than by management in order to facilitate the election of non-

management nominees The Company also sites to Cu/km Sfmrnonds but the court does not

provide any holding or sufficient recitation of facts in the short opinion from which any legal

conclusions as to fiduciary responsibility can be drawn 285 A.D 1051 1955

Finally the Company seeks to rely on Delaware case law in order to show that the

Proposal if implemented would result in violation of New York law As noted above the

commission requires compelling state law precedent resulting from binding legal authority

supporting the contention that the Proposal if implemented would result in violation of New
York law The Company cites CA Inc AFSCME Employees Pension Plan for authority that

the Proposal violates New York law 953 A.2d 227 Dcl 2008 As the Company noted CA
inc addresses Delaware law and not New York law Merely stating that another sLates law is

persuasive does nor mean that the states Jaw is binding See RSL Communs PLC Bildirici

649 Supp 2d 184205 S.D.N.Y 2009 noting that while Delaware law is instructive it is not

binding on New York courts Furthermore as distinguishable from the Proposal at hand the

proposal at issue in CA Inc was proxy reimbursement proposal not proxy access

proposal The court found that the proposed bylaw would violate Delaware law because the

mandates reimbursement of election expenses in circumstances that proper application

of fiduciary principles could preclude CA Inc at 240 The Proxy reimbursement proposal in

CA Inc could require the company to pay fairly substantial and potentially crippling cost thus

potentially causing the directors to violate his or her fiduciary duty of care loyalty or good faith

Unlike in CA inc the Proposal does not relate to the reimbursement of expenses in connection

with proxy contest Instead the Proposal relates to having shareholder nominees added to the

Proxy Materials of the Company
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Accordingly the Company has not cited any compelling state law precedent that would

suggest that implementing the Propasal would cause the Companys board of directors to breach

their fiduciary obligations in violation of New York law

ii The Proposal may not be excluded pursuant to rule .14a8l1

The Company argues that the Proposal is not proper subject matter for shareholder

action and thus excludable under Rule i4a-8ii beae ifimplemented it would be in direct

violation of New York law As noted above the Company has not provided any compelling

support to show that the Proposal is in violation ofNew York law Accordingly the Company
lacks similar support in showing that the Proposal would not be proper subj ect matter for

shareholder action

The Proposal May Not be Excluded Pursuant to 14a4i3

Before addressing the Companys arguments we world like to direct the Staffs attention

to several guiding principles concerning the discussion of definiteness ms it relates to shareholder

poposals in der Rule 14a-8Q3

proposal may be excluded under Rule 14a-83 if such proposal IS violation of Rule

14a-9 winch prohibits materially thise or nusleadnig statements in proxy solicitation materials

If proposal is deemed vague or indefinite it will be considered inherently misleading

Accordingly if proposal is drafted in such manner that neither the stockholder voting on the

proposal nor the company in implementing the proposal if adopted would be able to determine

with any reasonable certamly exactly what actions or measures the proposal requires or if the

proposal is open to multiple interpretations it will be deemed vague or mdeflrute SLB No 14D

Sept 15 2004 emphasis added Still the Staff in SLB No 14D has noted that it is

happropriate to seek.and assert deficiencies in every line of prôpcsÆl where no such

deficiencies exist SLB No 14D Sept 15 2004

en proio or requirement of the proposal have ultlple meanings or

interpretations it is only when shareholders would not be able to deternune its meaning with

reasonable certainty can it be excluded SLB No 14D Sept 15 2004 emphasis added For

example in Devon Energy Corpora/ron the company attempted to demonstrate by refemng to

the Memani Webster Dictionary that there was more than one meaning of the term lobbying
See Devon Energy CorporatlonMa 2720.12 In addition the company argued that the

lobbying tern was subject to further divergent interpretations due to the terms direct and

indirect lobbying Id However the Staftdad not concur with the companys view that the

proposal was vague and indefinite Id See OIJO Yahoo Inc Apr 2011 the Staff declining

to concur with the companys view that the undefined terms other
repressive countries all

policies and actions and might affect human rights observance in countries where it does

business were vague or indefinIte See also HRBlock Inc July 232012 the Staff

declining to concurwith the companys opinion that the temis shareholder party of

shareholders or held were vague or indefinite
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The proposal does not lack reasonable certainty and is therefore not vague
or indefinite

al Proposal language concerninci procedures for resolving disputes

The Company notes that the following Proposal language is vague and indefinite

The Board of Directors shall adopt procedure for timely resolving disputes

ovei whether notice of nomInations was timelygiven and whether the Disclosure

and Statement comply with this paragraph ci of Section of Article Ill and any

applicable SEC rules

The Company claims the vagueness of this statement emanates from the Companys
board not knowing what the procedures described in the Proposal should address The

Companystrains to place confusing interpretation on the Proposal provisinn in question It is

settled matter of law That when interpreting any bylaw legislation or similar legal document that

the plain and ordinary meaning of the words must be given effect Additionally no provision or

set ofprovisions should be taken out of context and all provisions must be interpreted within the

frathewk ofthe eiitire document Doing so particularly in the cc ntext ofRilel4a-S proposals

enables such proposals to properly address complex issues of corporate governance while staying

within the 500 word requirement

When the above priiciplesare applied to the above provision there is no uncertainty

The provision due to the usage of tire conjunctive and calls for two separate and distinct

procedures to be established procedure for timely resolving disputes over whether or not

notice of nonunatlons were timely given and procedure fbr timely resolving disputes over

whether or not the Disclosure and Statement as defined in the Proposal provided by the

shareholder complies with paragraph of the Companys bylaws as described in the Proposal

and any applicable SEC rules The second procedure calls for the board to review SEC rules and

regulations that relate to disclosures under the Proposal namely the rules and regulations in

connection with proxy solicitation disclosures See lR Block Inc July 25 2012 The Staff

not allowing the proposal to be excluded where it called for Each proxy statement or special

meeting notice to elect board members shall include instructions for nominating under these

provisions fully explaining all legal requirements for nominators and nominees under federal

law state law and company bylaws These rules and regulations should provide the standard

by winch disputes are resolved Neither procedure is necessarily connected as the Proposal does

not call for them to be developed at the same time or together They are separate and

indepØædent of each other

The Companys board in reading the provision plainly and in context with the rest of the

Proposal would be able to determine exactly what the provision calls for with reasonable

certainty Additionally shareholders would know with reasonable certainty what is required of

board including what types of SEC rules and regulations the board must consult when

developing the second procedure
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Eligibility reguiremen

Again the plain and ordinary mea.thg must be given to the provisions of the Proposal

and each provision must be read in the context of the entire Proposal

The Company notes that the reasonable shareholder is not generally familiar with the

eligibility requirements of Rule 14a-8b thus auth shareholder would not know what is required

for eligibility wider such Rule without detailed examination of the Rule This is correct

However the Proposal does not rely on the external legal standard of 14a-8b and instead

specifies exactly what is required to be an eligible shareholder An eligible sharehollder as stated

in the Proposal is shareholder or group of shareholders who have beneficially owned .3% or

more of the Corporations outstanding commoix stock the Required Shares for at least three

yai Proposal di See HR Block Inc July 2520112 the Staff declining to concur with

the companys opinion that an eligibility standard
requiring Any party of shareowners of whom

50 or more have each held continuously for one year number of shares of the Companys stock

that at some point within the preceding 60 days was worth at least $2000 was vague or

indefinite

WIth regard to the information required to be disclosed for the shareholder nominees the

Proponent in chaffing the Proposal chose to rely on the existing internal standards already thund

in the Companys current bylaws at Article 111 Section paragraphs a-b The bylaws clearly

address the disclosure standards relating to the nomination process Such bylaws arc already an

accepted internal standard with which the shareholders are familiar

With regard to the information required to be disclosed about the shareholder

nominator the Proposal does not rely on the outside standard ofRule 14a-S or 14a4 or any

schedules thereunder Instead the Proposal explicitly calls for disclosure of beneficial

ownerslnpto be made to the Company Such disclosure must be made by way of written notice

The Company already has accepted internal standards as enumerated in its bylaws detailing the

transmittal of notice to the Company

Both the shareholders and the Company applying the ordinary meaning to the terms and

provisions of the Proposal would with reasonable certainty understand the ehgibthty

requirements

TheCompany notes that the holding requirements relating to the porcentage of ownership

are vague and uncertain due to the inability of the shareholders to detennme whether or not the

individual members of the shareholder group or the group as whole must beneficially hold at

least 3% ofthe outstanding common stock of the Company Reading the provision plainly the

3% holding requirement relates to the Nominator The Nominator refers to single

shareholder or group of shareholders Accordingly Nominator may either be single

shareholder who owes 3% or group of shareholders who own 3% plain understanding of

group ownership would indicate that when group more than one person owns something that
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ownership is considered collective i.e ownership is shared among the members ofthe group

Accordingly -it is clear That the 3% requirement refers to single shareholder who owns 3% or

group of shareholders who collectively own 3% See HR B/oc1 Inc July 25 2012 the Staff

not allowing the proposal to be excluded where it called for ny party of one or more

shareowners that has held contInuously for two years one percent of the Companys securities

eligible to vote for The election of directors but not specifying whether such group ownership

was to be considered collective ownership

The Company also notes that there is an issue with the holding period required under the

Proposal The Proposal coils for the securities to be beneficially owned for at least three years

such period being independent of any particular date Applying the ordinary meaning in this

instance as the provision in question in read in the context of the entire Proposal it is reasomtbly

eext that the average shareholder would take this to mean that when hefsbe submits the

proposal that such shareholder owns the requisIte volume of securities for the requisite three year

-pcrid SeØHR BlOck Inc July 252012 the Staff denying request for exchision based on

theRnIe 14a-8i3 when the proposal stated Any party ofone or more shareowners thatbas

bol4continuously fortwo years one percent ofthe Companys securities eligible to vote for the

election of directors

The Company also takes issue with the fact that the Proposal uses ownership and

eligibility requirements whIch are specified in Rule 14a-8b but not generally understood by the

üblic Again the Proposal does not rely on or refer Co the dards ofRule 14a-8b

Both the shareholders and the Company applying the ordinal3 meaning to the terms and

phisionsof the Propoâ1 would with reasonable certainty understan dthe holding

dl References to other bodies of law

The Company notes section 4liiB ofthe Proposal leads to Impressible vagueness by

requiring shareholders who take advantage of the proxy access to sign an undertaking that to the

extent they use soliciting matenals otherChart the Corporations Proxy Materials they agree to

comply with all applicable laws and regulations The Companyalso notes that proposal is

excludable if it requires shareholder action based on an ecternal standard but does not describe

erequirerneuts inherent in that standard See Sprint Nexte Co-Mar.7 2012 Proposal was

allowed to be excluded because it called for cornpanya proxy materials to metude shareholder

nominees ifthe shareholder satisfied Rule 14a-8b ehgrbthty reqwrements Additionally the

inadequate reference to external standards must be linked to material element of the proposal

e17 CP 240.14a-9 See dso MBMCElectronic Materk4 inc Feb 16 2010 The Staff

noting that the term grassroots lobbying communication was material element of the

ropO and simple reference to an external standard grassroots lobbyJ without-

more renders the prcposal materially false or misleading StilI unlike tire factual scenario

pnted in Sprint Nextel Corj and MEMCElectronic MaierIals Inc the Proposal does not

reçthshareho1ders to take any action which is xnateriâiaspctOfthe proposal based on any

external knowledge of the law which has not been aà tey described intheProposaL hi
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Sprint Nextel Corp shareholders had to seek out the requirements of 14a-8b in order to

properly nominate their candidates for inclusion in the companys proxy materials Mar
2Ol2 The material aspects of the Proposal concern the procedure by which shareholders may
submit their candidates for inclusion in the Companys proxy materials As noted above the

procedures for such submissions are clearly and plainly spelled out in the ProposaL Such

procedures do not rely on any external standards No knowledge of other applicable laws and

regulations is required to make the nomination contemplated by the ProposaL See also HR
Block Inc July25 2012 the Staff not allowing the proposal to be excluded where it called for

TEach proxy statement or special meeting notice to elect board members thalI include

instructions for nomin under these provisions fully expisining all legal requirements for

nominators and nominees under federal law state law and company bylaws

Both the shitreholders and the Company applying the ordinary meaning to the terms and

provisions of the Proposal would with reasonable certainty understand the material aspects of

the.Proposal withoutthenced to reference other bodies of law

ii The Proposal is not open to multiple interpretations and is therefore not

vague or indefinite

aScenario1

The Cotnpany argues that the Proposal is open to multiple interpretations inaking the

argunieuttbatthe Propoà1 is impressibility vague or indafinite Again the Proposaj must be

readWn1y with each provision put in context of the entire ProposaL

The Company notes that the following Proposai lang ge is open to multiple

.interprctations

The following shall be added to paragraph of Section of Article Ill the

Companys bylaws

NotWithstanding the foregoing the total number of directors ekcteda any

meeting may inehide caididates nomina under the pracedur setfOrth

in paragraph of Section of Article 111 representing nO more than 25%

of the total number of the Corporations directors emphasis adde4

The Compaity nOte that this corifficts with the following Proposal language at ilid

Each Nothinator maynominatc up tothree candidates forelection at aineeting

The.Cornpannotesthatthese provisions create two differentnominathig limitsathree nominee

lhnithrallmit Which restricts the number of nominations to 25% of the Companys board...

When the provisions are properly read together there iS no such confusion As noted above the

caædidates elect4 as nominated under the procedures set forth in paragraph of the Proposal

canrcpresent no more than 25% of the Companys board Thisqualificationrthites to any
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annual meeting as explicitly noted in provision Reading the provisions together and with

plain understanding ofthe terms there emerges one clear interpretation Shareholders may
nominate up to Three candidates for any annual meeting but the number elected can represent no

nior than 25% oftheCompanys board The Proposal gives power to the shareholders but in

the interest of effective corporate governance has restricted that power in certain instances

The Proposal is not open to multiple interpretations based an the above scenario

Scenario 12

The Company again notes that thefollowing language is open to multiple interpretations

The Board of Directors shall adopt procedure for timely resolving disputes

aver whether notice of nominations was timely given and whether the Disclosure

and Statement comply with this paragraph of Section of Article ifi and any

applieable SEC rules

The Company argues that multiple interpretations exist for the reasons summarized above

relating b.the lack of oertainty inherent in the Proposal Again for the reasons we have noted

above there isne uncertainty in the provision Accordingly such provision is not open to

multIple riterpretations

The PropOsal May Not be dnded Pursuant to 14a-8i4

The Company argues an impressible personal interest based on the part of the Proponent

consisting of Mr Daniel Rudcwicz Furlong Financial LLC and Furlong Fund LLC

While Mr Rudewicz can take advantage of the Proposal to nominate himself to board

seat the holding requirement is not so high as to prechide other shareholders 1om taking

dvantage ofthisPoposaL The benefits secured by the Proposal inthis rgard are in no way
II to Mr Rudewicz The Proposal includes no provisions WhiCh would place Mr Rudewicz

in more advantageous position than any other shareholder or group thereof Accordingly The

Proposal does not serve personal interest which would be at the exetusion of the shareholder

bod

Itis bnportant to note that shareholder access to the proxy ballot has been matter of

imnportaiafortheCommission Through recent changes to RuIó 14a.8 the Commission has

reiuifoTced its position that access to the proxy ballot is crucial to shareholders being able to

exercise their statutory right to nominate and elect directors of the companies in which they

financial interest See Exchange Act Release No 627642010 Proxy access also serves to

benefit our cepitahnarkets as whole On September 2011 Chamnan Mary Sehapiro issued

the fóllówing

Fflrmly believà that providing.a meaningftml opportunity for shareholders to exercise

thriglitto nominate directors at their companiesis in the bCst interest of investors and
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our markets.lt is aprocess that helps make boards more accountable for the risks

undertaken by the companies they manage remain committed to finding way to make

ft easier for shareholders to nominate candidates to corporate boards

Statement by SEC Chairman Mary Schapiro on Proxy Access Litigation 2011479

Sep 2011

ft The Proposal May Not be Excluded under Rule 14a-8i6

The CompanyseØks exclusion based on Rule 14a-8i6 due to the fact that the Proposal

violates New York law and due to the fact that the Proposal is so vague and indefinite that the

Companywctuld not be able to practically implement the Proposal The Companys reasons for

an cx us nbased onthesepremises arc the same asthese expressed throughout this letter

Because the Company has not shown that the Proposal would violate NewYork law and because

the.Propósth is notvague or indefinite as such conclusions have been supported throughout this

letter the Proposal is not excludable under Rule 14a-8i6

CONCLUSiON

Based on egojug we respectfully request that the Staff nOt cOncur with the Companys

.poxithattheProposa may be excluded from the Companys Proxy Matia1s Finally while

we believe that the Proposal complies with the procedural and substantive provisIons of Rule

14a$ we ask that if the Staff should detemune that the Proposal contains fatal defect that the

PrOponent be inànopporttmityto revise the Proposal in ilanee wIth Rule 14a-8

If the Staffha.any questions with respect to this letter please contact me at 312 854-8064 or

cwMteJiafeleinwhite.corn

Sincerely

Cory White

Mtnagieg Member
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Securities and Exchange Commission

100 Street NE

Washizigtoii DC 20549

Re Mwrowu Filter Curnpunv Inc

Shareholder Proposal of Furlong Financial LLC
Securities Exchange Act of 1934 Rule 14a-8

Ladies and Gentlemen

On behalf of our clitnt Microwave Filter Company Inc the Compuny
we write to inform you of Microwave Filters intention to exclude from its proxy

statement and form of proxy tbr its 2013 Annual Meeting of Shareholders

collectively the 2013 Proxy Materials shareholder proposal and related

supporting statement the Proposa received from Furlong Financial LLC
Furlong Fund and Daniel Rudeici collectively hereinaler the Proponent

We hereby respectfully request that the Staff of the Division ol Corporation

Finance the Stali concur in our view that the Company may Ibr the reasons set

forth below properly exclude the Proposal from the Companys 2013 Proxy

Materials The Company has advised us as to the tctual matters set forth herein

In accordance with Rule 14aSj we have tiled this letter with the

Securities and Fixehange Commission the Comniission or the SEc no later

than eighty 80 calendar days before the Company intends to tile its detinitive

2013 Proxy Materials with the Commission Also in accordance with Rule 4a8j
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copy of this letter and its attachments is being sent concurrently to the Propozient

Pursuant to Rule 4a-8j and Staff e.al Bulletin No 41 November 2008
SLB l4D we have submitted this letter together with the Proposal to the Sta1I

via email at shareholderproposalssec.gv in lieu of mailing paper copies

Rule 4a8k and SLB 4D provide that shareholder proponents are

required to send companies copy of any correspondence that the proponents

elect to submit to the Commission or the Stahl Accordingly we are takinm this

opportunity to irmlormn the Proponent that itthe Proponent elects to submit

additional correspondence to the Commission or the Stati with
respect to the

ProposaL copy of that correspondence should be furnished concurrently to the

undersigned on behalf of the Company pursuant to Rule l4a-8k and SLI3 13L

The Proposal

The Proponent requests that the following binding language which is all of

the indented material directly below be submitted to vote of the shareholders at

the Companys next annual meeting of shareholders

RESOLVED pursuant to paragraph of Section 10 of Article of the

Bylaws the l3ylaws of Microwave Filter Company inc the

torporat jon shareholders hereby amend the Bylaws to add paragraph

of Section of Article III

The corporation shall include in its proxy materials tbr meeting of

shareholders the name together with the lisclosure and Statement both

detined below of any person nominated br election to the Board of

Directors by shareholder or group thereof that satisfies the

requirements of this paragraph of Section of Article 11 the

flNominutor and allow shareholders to vole with
respect to such

nominee on the Corporations proxy card Each Nominator may
nominate up to three candidates tbr election at ct meeting To be ciigiblc

to make nOmination Nominator must
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have benelicially owned 3u or more of the Lorporatiuris outstanding

common stock the Required Shares for at least three years

ii provide written notice received by the Secretary of the Corporation

within the time period specified
in paragraph and of Section of

Article Ill of these Bylaws containing with respect to the nominee

the information required by paragraph and of Section of

Article 111 of these Bylaws such information is referred to herein as the

Iiscloure and such nonunees consent to being named in the

proxy statement and to serving as director Lf elected and with

respect Lu the Nominator proof of ownership of the Required Shares

and

iiiexecute an undertaking that it agrees to assume all liability of

any violation of Jaw or regulation arising out of the Nominators

communications with shareholders including the Disclosure to the

extent it uses soliciting material other than the Corporations proxy

materials comply with all applicable laws and regulations

lhe Nominator may furnish at the time the Disclosure is

submitted to the Secretary of the Corporation statement for

inchision in the Companys proxy statement not to exceed 5X
words in support of the nominees candidacy the Statement

The Hoard of Directors shall adopt procedure for timely

resolving disputes over whether notice of nomination as
timely given and whether the Disclosure and Statement comply

with this paragraph ot Section of Article UI and any

applicable SEC rules

The following shall be added to paragraph of Section 10 of Article II

Notwithstanding the foregoing the total number ot directors

elected at an meeting may include candidates nominated under

the procedures set tbrth in paragraph of Section of Article
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representing rio more than 25.o of the total ntirnbcr ol ihe

CorpOrations directors

Supporting Stuternent

lroposed amendment vil1 give shareholders the ability to vote for

the Nominators caixildates and the Corporations candidates Ofl the

same proxy curd ibis ProPosal also may give shareholders the option to

nominate dircetor without the need Lu incur additional mailing costs

WE URGE you TO VU FOR PROPOSAl.

ihe coinptiy received the Proposal on October 26 20 copy of the

Proposal the Propcnenis cover letter submitting the Proposal and the Proponents

prootofshare awncrship are attached hereto as Exhibit

IL Bases for Exclusion

Ve have advised the Company that the lroposal may properly omitted from

its 201 Proxy Materials iii reliance on

Rule I4a-8l and 14a-8ffl2 because the Proposal would1 if

implemented cause the Company to violate New York law and

the Proposal is not proper subject matter for action by the

2ompanys shareholders under New York law

Rule 14a-8i3 because the Proposal is impermissibly vague

and indefinite so as to be inherently misleading

Rule 14a-8iX4 because the Proposal is designed to result in

benefit to and to advance personal interest of the Proponent

which is not shared by the shareholders at large and

Rule 14a-8i6 because the Company lacks the power or

authority to implement the Proposal

These bases for exclusion will be discussed in detail below
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ilL Analysis

The Proposal can he excluded pursuant to Rule l3a-8il and

14a-8ifl2 because the Proposal woukl if implemented cause

the company to violate New York law and the Proposal is not

proper subject matter for action by the Companys shareholders

under New York law

Rule 4a8i permits an issuer to exclude proposal if it is not proper

subject for action by shareholders under the laws of the jurisdiction of the

companyts organization Rule 4a8i2 permits an issuer to omit shareholder

proposal from its proxy materials where the proposal would implemented cause

the company to violate an state federal or Ibreign law to which it is subject

The Company is incorporated under the laws of the State of New York We
have acted as special counsel to the company on various matters including those of

New York law For the reasons set forth below it is our opinion that the Proposal

would if implemented cause the Company to violate the laws of the State of New

York and the Proposal is not proper subject for action by the ctpanvs
shareholders under the laws of the State of New York

The Proposal if implemented would cause the

Company to violate New York law

Rule 4a8i2 permits an issuer to omit sharehokler proposal from its

proxy materials where it would if implemented cause the company to violate any

state federal or tbreign law to which it is subjectS The Proposal because of its

binding nature would he passed in its entirety and would cause the company to

violate the law of the State of New York As more fully described below the

Proposal if implemented would directly conflict with various provisions of New
York Business Corporations Law BcL and would prevent the exercise of the

fiduciary duties owed by the Directors to the Company

l3y way of background in the SEcs 1976 release describing the changes to

Rule 14a-8 the SEC explained its belief that most state corporation codes delegate
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the responsibility br managing the business and affairs of corporation to the

board of directors See Adoption ol Amendments elating to Proposals by

Security holders Exchange Act Release Nos 12999 19771 34012999 35019771

No 22 1976 According to the SIC such statute the hoard may be

considered to have exclusive disercuon in coiiorate matters absent specitic

provision to the contrary in the statute itself or the corporations charter or Bylaws

AccordinIv proposals by seeuity holders that mandate or direct the board to take

certain action may constitute au unlawful intrusion on the boards discretionary

authority under the typical statute Id This is different From proposals that merely

udvise the board and would not be binding even ii adopted by majority of the

shareholders Id see SLB No 14 at Ci Substantive Issues Item lwjhen

drafling proposal shareholders should consider whether the proposal ii approved

by shareholders would be binding on the company In our experience we have

found that proposals that are binding on the company face much greater

likelihood of being improper under state law and therefore excludable under rule

14a8i

Therefore the Staff has regularly allowed binding proposals which could

violate 1as to be excluded See e.g Now/i Inc. Feb 14 2000 allowing

omission of shareholder proposal to amend companys Bylaws to require

shareholder approval for adoption uid maintenance of any poison pill shareholder

rights plan unless recast with precatory language I.ongview Fibre Dec 10

2003 applying Washington law and permitting exclusion of mandatory Bylaw

splitting the corporation into three parts Farmer Bros Co Nov 28 2003

applying California law allowing omission of mandatory Bylaw restoring

cumulative shareholder voting Pennzoil Co Mar 22 1993 applying Delaware

law allowing exclusion of mandatorY Bylaw provision which could only be

amended by shareholders

The Proposal states that it will be implemented by amendment to the

Companys Bylaws ftc Bylaw provisions contemplated by the Proposal if

implemented would violate New York law by directly contlkting with provisions

of the New York Business Corporation Law tBCL and by effectively eliminating

or restricting the fiduciary duties of loyali.y and good faith of the Companys hoard
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not he validly implemented through the Companys Bylaws

Pursuant to Section 60 of tIie B.L the l3ylaws ot New York corporation

may contain any provision relating to the business of the corporation the conduct

of its affairs its rights or powers of the rights or powers of itS shareholders

directors or officers not inconsiten with this chapter or any other statute 0/fins

skite i/ilk cC/lit COtt itincorporation BC 611 emphasis added The

Proposnis additions to the Companys 13 laws if implemented would directly

confliel with New York law noably 131 section 701 and ease law interpreting

such section Thereibre the Proposal cannot be implemented without creating

violation of BCI. sections 601 and 701

Under Section 701 of the BCL the directors ola New York corporation are

vested with the exclusive power and authority to manage the business and aIThirs of

the corporation Section 701 provides in relevant part as tbllows

the business ot corporation shall be managed under the direction

ot its hoard of directors each of whom shall be at least eighteen

years of age certiticatc ol incorporation or the by-laws may

prescribe other qualifications lor directors

BCL 701 The highest court of the State of New York has routinely held that the

hoard of directors ability to manage corporation is sacrosanct

We have consistently held that section 27 of the General corporation

Law to E3CL section 701 which provides that the business

oJ corporation shall he managed by its board of directors cannot be

ircum vented

Sterling industries Inc Ball Bearing Pen Corp. 29S N.Y 483 492 C49

citing Long Park Inc Trenton-New iirunswck Theatres Co. 297 N.Y 174

lien jntendi Kenton hotel inc. 294 N.Y 112 McQuade Sronehan 263 N.Y

323 Manson Curtis 223 N.Y 313
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Despite New yorks deference to the power of the corporate hoard the BCE

does provdc one mechanism to limit or restrict the boards powers BCI section

620 allows alter Wi affirnlalRe unanimous vote ola corporations shareholders

colporattofls certi licate of incorporation to he amended to enact such any

restriction on the boards powers even if the restriction would otherwise be

prohbitcd by law BCI 620 It mUSt be noted however that the procedure in

BCL section 620 is not availahk for corporation listed on national securities

exchange or that is regularly quoted in an over the Counter market BCL 620c

Based on the statutory backdrop described above New York courts have

consistently heLl that any restriction on the power of corporations hoard of

directors cannot be accomplished by mere amendment to the corporations

Bylaws See ./osepli Iolchinski Co .eneley Floral Co 79 648 2d

Dept 198O By statute any restriction on the powers of the board of directors

must be placed in the certificate of incorporation so that bylaw would be

ineffective to shift this managerial prerogative into the hands of the shareholders

citations omitted Bank Co irving Bank Corp 139 Misc 2d 665 670

N.Y Sup Ct 1988 -A duly elected board is empowered to manage the business

nI the corporation restriction of the boards power to manage the business of

the corporation is invalid unless it complies with the provisions of BCL i20 see

also Model Roland Cu industrial ilcousties Co 16 NY2d 703 1965

holding that majority vote provision would have been valid in the certificate oF

incorporation but as mere Bylaw was ineffective

In Joseph Pokhnski Co. corporation sued an individual landowner in

declaratory action regarding the validity of an easement The board of directors of

the corporation had passed resolution authorizing the suit which the corporations

president tiled fl defendant argued that the action was not duly authorized by the

corporation because the shareholders had not ratified the suit and there was by
law which stated that at meeting oithe stockholders all questions shaH he

detenrilned by unanimous vote of the stockholders The court ruled that the

corporation had duly authorized the suit and that the Bylaw issue was

inoperative because in New York the power of the hoard of direc.or.s cannot be

restricted unless it is done so through the corporations certilicate of incorporation
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Id stating that bylaw woukl he incttctivc to shiti this manacerial prerogtivc

into the hands of the shareholders citing F3CL 601

Uhe Proposal would iIso ii irnp1eiiented mandate that the Companys

Board of Iircctors include up to three director nonunces 1mm each eligible

thareholder or group thereof along ith 50 word supporting statement br cacti

nominee in the companys proxy materials at the Companys cost The PToposal

would detract from the Boards ability to disclose accurately its views of the

candidates and members nominated pursuant to the lroposai ihe Proposal would

also limit the toards duty to approve of the expenses incident in such proxy

solicitation In each of the tiregoing instances the Companys Directors would be

precluded from exercising their fiduciary duties of lovahy and good fiith

iherefore including the provisions of the Proposal in the Companys laws

would effectively eliminate the Boards fiduciary duties of loyalty and good filth in

the actions mandated by the Proposal in violation of the 13C1.. The Proposal if

implemented introduces multitude of scenarios under hich the Companys board

of directors would be unable to exercise their iiduciaiy duties of loyalty and good

faith in violation of sections 701 and 717 of the BCL and other common law

requirements

Under Xew York law the Board of Directors of New York corporation

owe fiduciary duties to the corporation and all shareholders DCL section 717

sates that

director shall perform his duties as director including his duties as

member of any committee of the board upon which he may serve in

good faith and ith that degree of care which an ordinarily prudent

person in like position would use under similar circumstances

DCL 71 7a New York courts have provided more insight into the breadth of this

fiduciary duty See Jipri 28 Willian Si Corp. 63 N.Y.2d 557 568 483

N.Y.S.2d 667 1984 The directors of corporation must treat aU shareholders

majority and minority fairly. directors must act with candor prudence

lairness morality and honesty of purpose and they must exercise good judgment in

the managcrnnt of the Corporation Aucrbadi niieit 419 N.Y.S.2d 026
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97h the exercise of Iiducary dutes by corporuion hoard member includes

more than avoiding fraud bad faith and sdfdealiug Directors must exercise their

honest judgment in the tawfiul and kgitimate furtherance of corporate purposes
Sec aLo Tierno Puglisi 279 A.D.2d 836 3d Dept 2001 Aronstm Crcine 145

A.D.2d 455 2d Dept 1988

Directors can be liable for failure to live up to their fiduciary duties

hanson irust PLC ML CMAcqutsition Inc. 781 F.2d 2ô4 274 2d Cir 19Si

where their methodologies and procedures are so restricted in scope so shallow

execution or otherwise so pro forma or halthcar.ed as to constitute pretext or

sham then inquiry into their acts is not shielded by the business judgment rule.

The New York Cowl of Appeals has stated that certain powers of the board

of directors are not to be limited or restricted else they could lead to breach of

such fiduciary duties See Tolitz IVahah R.R Cv. 207 N.Y 113 1912
holding that questions of policy management expediency of contracts or action

adequacy of consideration lawful appropriation of corporate funds to advance

corporate interests are left solely to their honest and unselfish decision for their

powers therein are without limitation and free from restraint and the exercise of

Lheln for the common aiid general interests of the corporation may not he

questioned although the results show that what they did was unwise or

inexpedient see cilso il/pert supra Indeed directors are cast in the fiduciary

role of guardians of the corporate welfare this position of trust they have an

obligation to all shareholders to adhere to lidiiciarv standards of conduct and to

exercise their responsibilities in good faith when undertaking corporate action...

New York couri have stated that the fiduciary duty of corporate directors

applies when sending out proxies and mailings related to corporate issues including

board of director elections The New York court of Appeals in Lawyers

.4dvernsing Co held that corporate directors were not authorizcd to send out

certain mailings at the corporations expense when the mailings were related to

procuring proxies at the corporations upcoming board election Lawyers

.4dvertising .o ConsoidatedR Cv. 187 N.Y 395 399-400 1907 1t
would he altogether too dangerous ri.lc to permit directors in control of

corporation and engaged in contest for the perpetuation of their oftices and
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control to impose upon the corporation the unusual expense of publishing

advertisements or by analogy of dispatching special messengers for the purpose of

procuring oroxies in their hehaif.Th see also RosenThld Fairchild Enin
Airplane Corp. 309 N.Y 168 174 95 Where it is established that such

moneys have been spent for personal power individual gain or private advantage

and not in the hclicf Lhat such expenditures are in the best interests 01 the

stockholders ind the corporation or where the Iiirness and reasonableness of the

amounts allegedly expended are dul and successfully challenged the courts will

not hesitate to disallow Lhem.j Collorn Simmonds 285 A. 1051 105152 2d

Dept 1955 holding cause of action sufficient against corporation as the corporate

expenditures were not incurred in connection with matter of corporate policy hut

in campaign directed to change of personnel and to defame some of the directors

personally.

Additionally New York will look to Delaware decisions for guidance when

interpreting the BcL RSL cornrnuns ILC Bildirki 649 Supp 2d 84 205-

06 S.D.N.Y 2009 It goes without saying that while the Court is not obligated to

follow Delaware law in this matter many courts including this one

appropriately look the views of Ielawarcs learned jurists when anaIyzin issues

of corporate law.1 Recently the highest court of Ielaware in CA Inc

.lfCiWE reviewed Rule 14a-8 shareholder proposal that included bylaw

amendment that would have required Delaware corporation to reimburse

shareholders for successful proxy contests defined as contest where at least one

of the shareholders nominees .as elected to the hoard CA Inc AFSC..ME

bnployees Pension Ilan 953 A.2d 227 Dcl Sup Ct 2008 The court in two

part holding held that the reimbursement was proper subiect matter for

shareholder action but that ii in certain situations the mandatory reimbursement

could bind the directors to course ol action that would preclude them from fully

discharging their fiduciary duties to the corporation and its shareholders and that

the proposed Bylaw was therefore against Delaware law and could be excluded

from the corporations proxy materials Id

Subsequent to the CA decision the Delaware legislature approved

amendments to the Delaware General Corporation Law DGCL facilitating

proxy expense reimbursement and shardioldcr access to corporations proxy
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telals Sc DUCt 112 113 However the New York Legislature has not

adopted any similar amendmnent to the BCL despite the implication from the

Delaware egislature that legislative action would he required to permit these
types

of Rule 14a-8 proposals The New York Legislatures ination and the Ytrk

courts history 01 reliance on the decisions of Delaware courts tbr guidance strongly

support the conclusion that the L4 dccision has Continuing prceeckntial value kr

New York conrt

Based on the ibregoing we arc ot the opinion that implementing the

Proposal through the Companys Bylaws would directly eontlict vith the provisions

of the 1.3CL cited above and would effectively eliminate the boards fiduciary duties

of loyally and good faith in the actions contemplated by the Proposal and thus the

provisions would be contrary to the laws of New York In our Opinion due to

the reasons discussed above the proisions for inclusion in the Companys Bylaws

as contemplined by the lroposal would if adopted cause the Company to violate

New York law The Ihet that the Proposal is couched as mandatory action

instead of mere precatory proposal further evinces that the Proposal should be

excluded

ii lhc Proposal is not proper subject matter for

action by the Qmpanys shareholders under New York

law

Rule 4a-8i permits an issuer to exclude proposal if it Is not proper

subject for action by shareholders under the laws of the jurisdiction of the

companys organization he Proposal would require an amendment to the

Companys Bylaws in manner that violates New York law The Proposal is

therefore an improper subject tbr shareholder action under New York law

Under New York law any restrictions to Boards power to manage

corporation must occur through an amendment to the corporations certificate of

incorporation pursuant to BCL section 620 The Proposal seeks to limit the Boards

powers through mere amendment to the Bylaws and this strategy has been

roundly rcjetcd in New York Because the Proposal would if implemented cause

the Company to violaic New York law it is not proper matter for shareholder
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action and should be excluded pursuant to Rule 14aSi Sc Pnnzoi1

Corp Mar 22 1993 allowIng exclusion j.ursuant to Rule 4ai precatory

proposal that asked directors to adopt bylaw that could be amended only by the

shareholders because under lelaware law because as stated by the Staff there is

substantial question as to whether .. the directors may adopt by-law 1roison
that specifies that it may be amended on by shareholders As in PennoiI the

instant Proposal is excludable pursuant to Rule 4a$

The Proposal can be excluded pursuant to Rule l4a-8i3
because the Proposal is impermissibly vague and indefinite so as

to be inherently misleading

Rule 14a83 allows proposal to be excluded if the proposal is contrary to

any of the Commissions proxy rules or regulations including Rule 14a9 which

prohibits materially false or misleading statements in iiXY soliciting waterinh

The Staff consistently has taken the position iku vague and indelinite shareholder

proposals are inhetently misleading and therelre excludable under Rule 4a fl3

because ncither the stockholders toting on the proposal riot the company in

implementing the proposal if adopted would be able to determine with any

reasonable certainty exactly what actions or measures the proposal requires Staff

Legal Bulletin No 1413 Sept 15 2004

The Staff has allowed shareholder proposals regarding the procedure thr

nomination and election otdireetors to be excluded where important aspects about

the procedure were not clearly set torth in the proposal NorJblk Southern

Corp Feb 13 2002 allowing exclusion where proposals qualification for

director nominees were vague and indefinite iow Jones Co March 2000

allowing exclusion where proposal for electing directors was vague and indetinite

lhe Staff has also allowed shareholder proposals to he excluded where the proposal

was open to multiple interpretations to avoid situations where the company and the

shareholders interpret the proposal differently Bank ofAnerka Jtirp June 18

2007 allowing exclusion where proposal would have required directors to compile

report concerning their thinking about representative payces as ague and

indeflnite Puget Encr Inc Mar 2002 allowing exclusion of proposal that

requested the directors improve corporate governance with no specilies set iorth



Iftice ot Chie oune1
livision of rp.ratioii Imance

ceuric aIIc.i ixclbtne ommission

No.emhcr 27 2012

Page 14

The language used in urious areas of the Proposal is vague indetirilte and

open to multiple interpretations Due to its binding nature if the Proposal were to

be adopted iii its current form neither the shareholders nor the Company would be

able to determine vith any reasonable certainty exactly what actions or measures

the Proposal covers or requires

The Proposal is Vague and Indefinite

The Proposal has various rcfirences to rules and regulations which conflict

with one another and raise other conilicts as to the Proponents intent he

Proposal also if enacted directs the Board to take action but without clearly

Llcniifving what action should be taken The Proposal contains this requireineru

Ihe Board of Directors shall adopt procedure for timely resolving disputes

over whether notice of nomination was timely given and whether the

Disclosure and Statement comply with this paragraph 01 Section of

Article UI and any applicable SEC rules

This requirement is vague and indelinite As the Proposal currently reads the Board

cannot be sure if it should come up with procedures to specifically state which SFC

rules apply to all Disclosures and Statements or only ii it should develop

procedure to deal with any disputes regarding whether such Disclosure or

Statements comply and then assuming there is dispute what rules should apply

This raise various questions such as whether dilThrent rules apply before and alcr

dispute and what SEC rules should be applied and when These questions

cannot he reasonably answered from the Proposal Further the multitude olSLC

rules which ma apply which are discLtssed below oukI require the Board to

guess at what rules it should include in the procedure Accordingly shareholders

will not know what they arc being asked to vote for or against These rules arc

complex and nut usually understood by most shareholders and even the

shareholders that do understand such rules will be confused about which and when

any such rules apply
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Eligihlity requirements of Nomimtiur and director nominee are at central

pect relatinii to the intent ot the Proposal Specific e1iibilitv requirements are

however sorely lacking from the Proposal Most shareholders voting on the

Proposal would not be fmiliar with the eligibility requirements of 4ab It is

unclear if the ShC rules that apply to shareholder proposals under 4a8 apply to

shareholder nominations under the Proposal As such neither shareholders nor the

Company would be able determine with any reasonable certainty exactly what

actions or measures the Proposal requires

With respect to information about shareholder nominees the Commissions

rules have several different standards that may apply here including Schedule 14A

Schedule 4N and various provisions in Rule 4a For example under Schedule

4A nominating parties must furnish information about material legal proceedings

het.wen the company and the shareholders nominee The relevant information

must include any legal proceedings between the company and any of the nominees

associates Conversely the scope of disclosure under Schedule 14N is quite

different associates otthe nominee are not included hut the nOmiflatmg party must

disclose threatened as well as material proceedings Under the Proposal it is

not clear what shareholders arc required to submit and the Bylaws do not currently

address proxy access by shareholders The Proposal directs the Board to

implement procedure for disputes about compliance with these regulations hut

not to definitively state which regulations apply Without more guidance

shareholders arc lctI to guess about the relevant SC0C of disclosure ibr would-be

director nominees which plays central role in any voters consideration of th

Proposal

With
respect to information about prospective Nominator the

Commissions rules include two different disclosure requirements about persons

submitting items for inclusion on the proxy card here the Nominator including

Rule 14u-.8h and Rule 14al8 Under Rule 14a.-8h shareholders that are not

record holders must submit proofof ownership in the form of stateininl from the

record holder or tilins made on Schedule 131 or Schedule 130 as well as disclose

their intention to hold the securities through the date of the meeting of shareholders

Alternatively under Rule 14a-l shareholders must follow similar proof of

ownership procedures hut the corresponding disclosure requirements are much
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more Jemanchng These requirements include
aescriptions of the sharchokiers

imwolvement in certain legal matters as well as disclosure of certain relationships

between shareholders and the company all of which must be filed with the

Commission on Schedule 14N The Proposal does not specify which standard

applies in this context the shareholders i-eccic no rLIiIklncc The Proposal also

does not direct the Company to provide this guidance Absent an explanation ol

which of the Commissions rules apply for 11w rurposes this Proposal

shareholders will be unable to determine the effect of implementing the Proposal

that they are being asked to vote upon

Further section of the Proposal requires that Nominator hae
beneficially owned 3% or more of the Corporations outstanding common siock

the ltequired Shares for at least three years The provision is vague with

respect to whether each shareholder in nominating group must individually satisfy

this requirement i.e each shareholder in group must have owned 3% for at least

three years or it the shareholders in nominating group must collectivel_v satisfy

this requirement i.e. the shareholder group would need to have collectively held

for 3% for at least three years Moreover the holding period under this section of

the Proposal is also unclear and open to multiple meanings Must the Nominator

have held the requisite number of shares lbr three years before the date when the

Nominator makes the nomination or three years before the date ofthe shareholder

meeting or some other date The shareholders would essentially be guessing at

which reading to give this requirement and which dates the Proposal referenced

and therefore the shareholders would not able to sufficiently know what they were

voting for or against

Similarly one aspect of the Commissions rules that the Proposal

speci lies-proof of ownership of the required shares-is subject to an ownership

standard that is not generally understood by the public Moreover the standard is

complicated and subject to numerous interpretations by the Commission and the

Staft Se Exchange Act Release No 20091 .AUg 1983 at n.5 addressing the

eligibility of groups Staff Legal ulktin No 14 JuL 13.2001 interpreting

among other items how to calculate the market value of shareholders securities

and what class of security proponent must own to qualify under Rule 14a-8b
Stall Legal Bulletin No l4F Oct 18 2011 clarifying which brokers and banks



Office of Chief Counsel

.ivision ColTloniuon lillilnee

Securities and Exchange Commission

November 27 2tl2

Page

constituterecord holders under Rule 4a8hX2 iI Taking into account the

various interpretations with
respect to the proof of ownership requirements

applicable to shareholders seeking to include nominees the Proposals failure to

include speci tics in this regard is prohibitively vague The Proposals directive to

the Board to come up with dispute resolution procedure simply adds more

contusion to the matter the Companys shareholders cannot be expected to make

art informed decision reardng the Proposal without art identi ticution and

explunaton of the rules and requirements to he applied

In addition to failing to identii3e and describe adequately the retŁrence to the

Commissions rules the Proposal includes aguely worded mandates such as those

contained in the first am second paragraph of subsection diii of the Proposal

the first paragraph refers to alt applicable laws and regulations in relation to the

shareholder sending out its own proxy materials 9cc Proposal diiiB The

second paragraph refers to any applicable SEC rules in relation to the procedure

tar disputes the Board of Directors is directed to implement should the Proposal he

accepted Sec iii Presumably by using two different terms the Proponent is

expecting two ditierent meanings to apply Tbjs openended reference to all

applicable laws and regulations suggests that shareholders are to consider ally and

all laws that may apply foreign federal suite locality etc.i outside and beyond the

scope of the aforementioned any applicable SEC rules but the Proposal 1h es not

explain rationale or purpose behind such an expansive examination In each

instance the reference to vast and complex areas ol law that are not generally

understood by the public is potentially confounding and overly vague and indefinite

with
respect to which standards shareholders are to apply in assessing the

Proposals requirements Similarly the actions that the company is required to take

are not adequately described in either paragraph or any other part of the Proposal

the Staff indicated that shareholder proposal is excludable under Rule

l4a8iX3 if the proposal requires specific action but the proposals description or

reference to that action is vague and indefinite such that neither shareholders nor

company would be able to determine with any reasonable certainty exactly what

actions or measures the proposal requires Sec PeiSmart inc April 12 2010

allowing exclusion ofproposal requesting the board to enact policy to prevent the

company from doing business with distributors that have violated or are under
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Ulvestiganon for vLotatLons 01 the law1 without stating what the reference to the

law actuaLly meant .ascad Finwicial ...orp Mar 2010 iallowirig exclusion

of proposal that requested that the company eliminate all rtoncsseiitia1

expcndtures Bank q/Atiwrica Cwp Feb 22 2010 al1owing exclusion of

proposal which sought to amend the companys Bylaws to establish board

committee on US hcononic Security with no specifics as to the committee

duties Motors Corp Mar 26 2009 allowing exclusion of proposal

requesting elimination of all incentives for the CEOs and the Board of Iirectors

Alaska Air Group Inc Apr II 2007 allowing CCiUSiOfl of proposal which

requested that the companys hoard amend the companys governing instruments to

assert affirm and define the right of the owners of the company to set standards of

corporate governance as vague and indefinite

lcccnily the Staff has allowed companies to exclude shareholder proposals

because the proposals cited to the StafPs rules with no explanation of which and

ho such rules would apply Sprint Nexwl Cwp March 2012 allowing
exclusion of proposal as vague and indefinite where the proposal provided that

Sprints proxy materials shall include the director nominees of shareholders who

satisfy the SEC Rule 14a-Sb eligibility requirements hut the proposal did not

describe the specific eligibility requirements MEIJC Eiecfronic 1ateria/s Inc

March 2012 alLowing exclusion of shareholder proposal for same reason as

Sprint Nextel Corporation NoAction Letter Cliiqitha Brands InicrnczIioncI Inc

March 72012 allowing exclusion of shareholder proposal for same reason as

Sprint Nextel Corporation NoAction Letter

As result of the vague and indefinite nature of the Proposal neither

shareholders nor the Company would be able to determine with any reasonable

certainty exactly what actions or measures the Proposal requires 11 the Proposal

seeks to set forth issues with
respect to SEC rules the Proposal should clearly

delineate what those are The Proposals attempt to pawn otf the drafting of the

compliance procedures on to the Company without any instruction as to what rules

apply and when is likewise vague and indefinite
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ii The Proposal is open to multiple interpretahons

The Staff has indicated that proposal is excludable under Rule 4a-8i

if material provision oi the pruposal is drafted such that it is subject to multiple

interpretations Bank Mutual Corp Jan Ii 2005i allowing exclusion ot proposal

that mandatory retirement age be established lbr all directors upon attaining the

ae of 72 years because it was unclear whether the nuindawry retirezm.11I age was

72 or whether the mandatory retirement age would be determined when director

attains the au.e of 72 Iiristol-t.iyers Squibb Feb 19 2009 allowed exclusion

olproposal because it was dratled such that it could be interpreted to recluire either

shareholder right to call special meeting with prerequisite stock ownerShip

threshold that did not apply to shareholders ho were members of managcment

and/or the hoird or ii that any cxception or exclusion conditions applied to

shareholders also he applied to management and/or the board see uLw The Dmt
Chemical Co Feb 17 2009 and General Electric Jan 26 2009 concuning

with the exclusion of proposal similar to that in /iriswl-Myers Squibb Lu. above

Eu qua Industries Inc allowing exclusion of proposal because any action

ultimately taken by the company upon implementation the proposal could be

significantly different from the actions envisioned by shareholders voting on the

proposal Inlcrncuiwul Business .tlachine.c Corp Feb 2005 allowing

exclusion of proposal regarding executive compensation because the identity of the

affected executives was susceptible to multiple interpretations Philadelphia

Electric Co Jul 30 1992 allowing exclusion of proposal hicIi was so

inherently vague and indefinite that neither the shareholders nor the company
would be able to determine with any reasonable certainty exactly what actions or

measures the proposal requiresi and Capita One Fmancseil Corp Feb 2003

allowing exclusion of proposal where the company argued that its shareholders

would not know ith any certaimy what they are voting either Rr or against

Multiple Interpretation

The Proposal seeks amendment to two distinct
parts

of the ompanys
Bylaws The overall intent of the Proposal appears to he the allowance ot

shareholders to nominate individuals to serve on the Companys Board of

and for such nominees to appear on the Companys proxy card hat much is clear
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\Vhat is unclear is how many individuals an e1izibIe Nominator can nominate for

any shareholders meeting The language in the Proposal conflicts with itself arid

cannot be reconciled in any reasonable lashion

The Proposal is essentially two proposals combined into one Ihe lirt part

of the Proposal seeks to add nommancn procedure by creating paragraph to

Section of Article III ot the Companys Hylaws ihis proposed paragraph

would allow shareholders the ability to have their director nominees listed on the

Companys proxy card along with statement in support of each nominee The

first part of the proposal states that lejach Nominator may nominate up to three

candidates br election at meeting

The second part of the Proposal adds sentence to the end of paragraph

otSection of Atlicle Ill Paragraph of Section of Article 111 of the

Companys Bylaws provides tbr instances where the number of seats on the Board

of Directors is increased and the Company makes an announcement regarding same

atcr sharcholders director nomination would otherwise he due The current

subsection reads iii full

Notwithstanding anything in the second Sentence of paragraph

lhof this Bylaw to the contrary in the event that the number of

Directors to he elected to the Board of Directors of the corporation

is increased and there is no public announcement of the Corporation

naming all of the nominees tbr lirector or speciting the size of the

increased Board of Directors at least 70 days prior to the first

anniversary of the preceding years annual meeting shareholders

notice required by this Bylaw shall also be considered timely but

only with respect to nominees for any new positions created by

such increase if it shall he delivered to the Secretary at the

principal executive office of the Corporation not later than the

close of business on the l01 day following the day on which such

public announcement is tirst made by the Corporation

1i second part of the Proposal seeks to add the entire following sentence to the

end of paragraph
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Notvithstanding the ftregoing the total number of directors

elected at any meeting may include candidates nominated under the

procedures set forth in paragraph ot Secuon of Article Ill

qresenting no more than 25% o/ I/ic total niun/er 1/11W

osrporarion dfrcctors emphasis added

Both parts of the Proposal set maximum amount of nominees that

shareholder or group can elect at any meeting Both
parts

of the Proposal also

purport to apply to any election of directors he questIon when reading these two

provisions is whether if the Proposal were adopted in its current format ho many
nominees can shareholder nominate at any meeting The language 01 the Proposal

does not delineate between instances where the answer is three or where the answer

is 25% or whether there are in fact any instances where the different maximum

amounts apply

The second
part

of the Proposal clearly states that the 25% limit applies to

the wtul number of directors elected ca am meeting emphasis added The

second part of the Proposal does not restrict the 25% limit to only Situations where

newly created director positions were available lithe Proponent intended Ioi the

25% limit to apply only to nominations fr newly created directorships it should

have clearly stated so Even if it could be assumed that the 25% limit applied to

instances where there was an increase in the number of di rector positions the fact

that language Proponent seeks to add to subsection cc then provides that candidates

can propose nominees pursuant to the provisions of subseclion which sets the

maximum at nominees conilicts with itsel1

The only irtstance where the two parts of the Proposal could plausibly be

read together is it the Board of Directors had twelve positions- then the three

nominees ould constitute 25% of the overall board However the Companys
l.3oard of Directors has nine members

The Company is confused by the language used by the Proponent in drafting

the Proposal The Companys shareholders would no doubt also be confused by

such language and what it would mean when implemented So confused in fact
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that the \VOUId not know what exactly thc vere VOULLL for nor what the Jinal

clicet ofenacting such Pioposal would be

Multiple Interpretation

Adclitionailv as stated in the previous section ot this letter tilU Proposal also

is UOt clear as to what exactly this directive from the Proposal is requiring as set

out III sectiOfl diii of the Proposal

llle I3oarJ of lircctors shall adopt procedure For timely resolving thsputes

over whether notice oN nomination was timely given and whether thc

iisclosure and Siaternent comply with this paragraph ci of Section of

Article Ill and any applicable SEC rules

1liis language is open to various meanings including among others that the

l3oard enact procedure for

Resolving disputes between the shareholders and the company

Resoiving disputes among the shareholders

Resolvinu disputes between the shareholders the company and any

third parties including the SE
Ensuring the Disclosure and Statement comply with paragraph of

Section of Article Ill and any applicable SEC rules and if so

which specitle regulations applied as discussed in section lllcti of

this letter

Analyzing whether the Disclosure and Statement comply with

paragraph ot Section of Anicle 111 and any applicable SEC

rules beibre dispute

Reviewing procedural issues in connection with the above

Reviewing substantive issues in connection with the above

combination oftwo or more oithe above

1he ambiguity ofthe aforesaid directive in the Proposal creates situation

where there arc multiple interpretalions that uiy reasonable party could envision
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Based on the above the Company wouk not know how to mpkxnent the lroposul

and the Company shareholders would not know with any ceiiaint what the are

\otng either tbr or against

Bee ause the Proposal is open to multiple interpretations the Company
cannot he sure how to implement what the Proposal requires and the sharehokiers

cannot be certain they are voting tbr or against Ilic entire Proposal should

therclore be excluded pursuant to Rule 4a8i3

The Proposal should be ecJuded pursuant to Rule J4a-8i.4

because the Iroposal is designed to result in benefit to and to

advance personal interest o1 the Proponent which is not

shared by the shareholders at large

Rule 14a-8iX4 allows shareholder proposal to he ecludcd 11l the

proposal relates to the redress of personal claim or grievance against the company

or any other person or if it is designed to result in benetit to the proponent or to

further personal interest which is not shared by the other shareholders at large

The Staff has stated that proposal despite its being drafted in such way
that it might related to matters which may be of general interest all security

holders properly may be excluded under paragraph tU4j if it is clear from the

1.tcts presented by the issuer that the proponent is using the proposal as tactic

designed to redress personal grievance or further personal interest Release No
19134 1982 Such proposals can be excluded SLB No 14 at

Furlong Financial LLC and the Furlong Fund are controlled Daniel

Rudcwiez Mr Rudewicz is young man who is currently pursuing legal degree

Fhroughout the last ftw years as the Staff is aware Mr Rudewicz has been

seeking Ibme and advancement of his standing in the Foxy access circles Mr
Rudewicz is active in the VS Proxy Exchange USPX which provides assistance

to public company shareholders seeking proxy access Mr Rudewiczs own

personal goal appears to be to obtain board seat on an SlC reporting company
Over the last two year time period Mr Rudewicz has acted as dissident

shareholder in the Company seeking hoard position to eagerly enact what he
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claims to he measures to niaximics harehokier value lime 11 pmnv and the

existing hoard seek to look out br the best interests of the Company and

shareholders while maxiinizin shareholder value over the 1ont term Mr
Rudewicz is seeking short term tiuctuation of the Comnpanvs per share rice or

for directors to be ekcted to the Roard of the Company that will declare the highest

dividend ftis is not view held by the shareholders as whole

The Companys I3oard of lireetors believes that fur the long term interest

and value 01 the Company ii is important to have steady growth to provide strong

Company which can continue to generate prol its long into the Iliture and can

continue to employ its current and new employees The l.oard prides itself on

being able to strengthen the Company and continue to provide ohs in this difficult

economy while maximizing shareholder value over the long term

When asked why he chose certain companies to submit proxy access

materials to Mr Rudewicz stated his investing model as the Ibliowing ...These

companies are clearly worth more than the current market values them at Most ot

my other positions will appreciate in price and converge on their true worth in

short period of time often less than the window of time needed for me to even

submit proposal Once my price is met wi/I se/I and reallocate the capital to

other undervalued opporlunhtie.c However other positions will linger well below

their true worth Like many of the companies invest in these companies tend to he

the smalkr companies with lower liquidity.. See

hUp ah.k.Wc Ops.il kui lçt utk ic last

visited as of 11.15.12 emphasis added Mr Rudewicz is not submitting the

Proposal to benefit the shareholders as whole hut rather to further his own

personal investment strategy and personal goals of obtaining board seat on an

SEC reporting company

Last year after submitting himself to the Company as potential nominee

lbr position on the Companys Board of iirectors and being rejected tbr same
Mr Rudewici demanded the Companys shareholder list and began costly proxy

contest seeking to have himself and another colleauc of his added as nominees for

the Companys E3oard of Directors On February 22 2O2 he tiled his definitive

proxy statement in which his two eandidatcs were proposed lbr the hoard and he
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additionally sought passage of proxy access proposal vhich would allow group

of not reatcr than shareholders who own at least 5% of the company to

nominate directors in opposition to the management slate and mandate the

Company carry
the opposition slate in its proxy materials at no cost Ic the dissident

nut unlike the current Proposal Mr Rudewicz also contacted various

shareholders of the Company including Hummingbird Munaement LLC to

solicit otes lr his nominees and proposal

loIlOwIng its receipt of notice ot Rudewics proxy contest the Company

engaged the services of profssionai solicitor to solicit votes in favor of

managements proxy materials The Company also hired prokssional

Independent Inspector to monitor and tabulate the vote at the March 28 2012

shareholders meeting On March 14 2012 ISS Proxy Advisory Services issued its

independent analysis of the current proxy contest and strongly recommended that

shareholders vote in favor of the management proxy materials coupled with DO
NOT VOTE recommendation for the dissident proxy ISS concluded that

vote for this proposal could be carte blanche for the dissident and its supporter

Hummingbird

After commencing proxy contest and inflicting all of the aforesaid

machinations upon the Companys Shareholders and Board of lirectors at great

expense to the Company at 925 P.M on the night before the companys annual

meeting of its shareholders Mr Rudewkz advised the companys FO by email

that Something has conic up and will not be attending tomorrows meeting In

the same email Mr Rudewicz also unceremoniously withdrew his and his

colleague Mr Ryans consent to be nominated as directors

On March 29 2012 the Company submitted tbnnal complaint to the Staff

related to this aforementioned proxy contest Mr Rudewicz seeks to continue his

campaign through the Proposal He is seeking short term fluctuation in the per

share price otthe Companys shares of stock as well as individual recognition for

his proxy access proposals and is driven by aspirational goal of obtaining scat on

board of an SEC reporting company These are not goals shared by the

shareholders as whole and therefore the Proposal should he excluded pursuant to

Rule l4a-8i4
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The Proposal May Be Excluded Under Rule 14a-8i Because

the

CcrnJany Lacks the Power or Authority to Implement the

Proposal

Rule 14a8i6 provicIe tIit proposal ina be excluded ittIic company

VOU1d lack the per or authority to inileinerit the proposal As stated in othcr

sections this letter it is Leyond the pcnver otthe Company to implement the

Proposal br the fbllowing reasons First implementation ofthe PropoSal wu1d

cause he Company to violate New York law Second the Proposal is so vague and

nisIeadrig that the Company would lack the practical authority to implement the

Proposal

\S discUsSed mhovc the Proposal cannot be implemented without violating

New York law because of its rnandmitory amendments to the Companys I3ylaws

lhc Stalihas on evcraI occasions grantcd reliefuncler Rule 14a8i6 where thc

company lacks the power to implement propusal bccausc the proposal seeks

action contrary to state law See RcytIwon Co Niar 28 2008 proposal regarding

shareholder action by vritten consent violates state law and thus the company lacks

the lower to implement Northrop i11F1L1z Corp Mar 2008

amendment ofcompanys governing documents to eliminate resiriclions on

shareholders right to call special meeting violates state law and the company thus

lacks the power to imp1einent and The Boeing co Feb 19 2O08 proposal

seeking unilateral board action eliminating restrictions on shareholder actions by

written consent violates Delavare law and the conpany thus lacks the power to

iinpleiricnt

Accordingly ror substantially the same reasons tlat the Proposal nty he

excluded under Rule 14a-8i2 the Company lacks tle power and authority to

implement the Proposal

In addition the Proposal is properly excludable pursuant to Rule 14a-8i6
because as described above provisions oftime Proposal arc so vague and

umbiguous that tl CIu1p1fl vould lack the power or authority to impleinent
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them company lackisi the puwer or authority to implement proposal when

the proposal is so vague and indefinite that companyj would be unable to

determine what action should be taken bit Bu.rinvc /ochines Corp ian 14

1992 Because the Proposal is so vague and indelinite in its application and

outcome the Company would he unable to determine what action should be taken

to implement it

Based on the foregoing the Company lacks both the legal and practical

authority to impkrnent the Proposal and thus the Proposal may be excluded under

Rule 4a8i6

IV Conclusion

Based on the foregoing we hereby rcspect.tuily request that the Stall agree with

our view that the Proposal may be properly excluded From the Companys 2013

Proxy Materials in reliance on one or more ol the grounds described in this letter

If the Stall has any questions with respect to the foregoing or if tbr any reason the

Staff does not agree that the Company may omit the Proposal from its 2013 Proxy

Materials please contact me at 315 474-7571 or jeImackenzkghes.com

Very truly yours

MAcKNZII hUGHES l.Ll

Richard Fngel

Copy w/ enclosures via Fmail and FedEx to

Microwave Filter Company Inc

6743 Kinne Street

Fast Syracuse New York 13157

Attn Carl Fahrenkrug President Richard lones CFO
and Robert Andrews Chairman of the I3oard
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Furlong Financiai LLC
10 Street NE

Suite 710

Washington DC 20002

Attn Daniel Rudewicz
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Fwiong Financial LL.C

too Street N13

Suite7IO

Washington DC 20002

Octoher26 2012

VIA ELECYRONIC MAIL AND XPRFSS MAIL

Microwave Filter Company lnc

6743 Kinn Street

East Syracuse New York 13057

ATTN Richar4 Jones Corporate Sccretary

Emaih kmnowavefiIteççjn

Dear Mr Jones

am currently the beneficial owner of over 71001 harfs of cenmion sttck of Microwave Filter Company Inc the

compaay and have continuously held at least $2000.00 worth for mOre than year Intend to continue to hold

these seenrities thougb the4ate of the Compaaya annual meeting of shareholders lobe held in 2013

in acooniance with Rule I4aB of the Securities Exchange Act of t934 have enclosed shareholder propose1 to be

included in the Companys proxy statement end proxy rard rcMting to the Companys annual meeting Ta addition

have encI.nsedproof oi onership

If you would like to discuss any of the items mentioned above piease feel free to contact me at 202 99MS54 or at

dan@ftirlbniflnancial.com Thank you for your time and consideration

Sncere1y

Daniel Rudewic CFA



RESOLVED pursuant to paragraph
of ScIion 10 of Article ii Of the Bylaws the ByIaws of

Microwae Piker Campany Inc the corporation sharehOlders hereby areend the Bylaws to add

paragraph of Section of Article UI

The Corporation shall include in its proxy materials for meeting of shareholders the name

together with the Disclosure and Statement both defined below arty person nominated for

election to the Board of Directors by shartholder or group thereof That satisfies the requirements

of this paragraph of Section of Article III the Nominator and allow shareholders to vote

with respect to such nominee on the Qrporatians proxy carcL Each Nominator.may nominate up

to three caudidate for election at meeting To be eligible to make nomination Nominator

must

have heneficialy owned 3% or more of the Corporations outstanding common stock the

Required Shares for at least three years

ii provide written notice reccived by the Secmtary of the Corporation within the time period

specified in paragraph and of Section of Article III of these Bylaws containing with

respect to the nominee the information required by paragraph and of Section of

Article III of these Bylaws such information is refetred to herein as the Disclosure and

such nothhies consent to being named in the proxy statement and to serving as director if

eleeted and with respect to the Nöniinator proof of ownership of the Required Shares and

iii execute an undertaking that it agrees to assume all liability of any violation of law or

regulation arising out of the Nominators communications with sharehoIders including the

Disclosure to the extent it uses soliciting material other than the Corporatios proxy

materials comply with all applicable laws and regiiatin

The Nominator may furnish at the time the Disclosure is submitted to the Secretary of

the Corporation statement for inclusion in the Companys proxy statement not to

etceed 500 words in support ofihe nominees candidacy the Statement The.Joard of

Directors shall adopt procedure for timely rest4ving disputes over whether notice of

nomination Was timely given and whether the Disclosure and Statement comply with this

paragraph of Section of Article III and any applicable SEC xuIes

The following shall be added to paragraph of Sedion IQ of Article LI

Notwithstanding the foregoing the total number of directors elected at any meeting may inchide

.candidntes nominated under the procedures set forth in paragraph ofSection of Attik LU

representing no more than 2S% of the total numbei of the Corporations directors

Supporting Statement

The proposed amendment will give shareholders the ability to vote for the Nominators candidttes and

the Corporations candidates on the same proxy card This proposal also may give bareholdera the

option to nominate director without the need to incur additional mailing costs

WE URGE YOU TO VOTE FOR TIflS PROPOSAL



Fidelity

October 09

Furlong Fund .LLC

100 St..N Suite 710

Washington DC .200O24288

Dear Mr Iudewicz

This letter is in onseto your recent request regarding confirmation of position held in

your Fidelity account ending iii FISMA 0MB Memorandum M-07-16

Per your request please accept this letter as confirmation As of October 20l2 your above

referenced account has held and has held continuou1y for at least one year over 77000MOO
shares of Microwave Filter Company Jnc MFCO common stocks

appreciate the opportunity to assit you and hope you find this information helpfuL Far

any other issues or general inquiries regarding the account please contact Fidelity

representative at 8O0-544-666 for assistance We appreciate your business

Sincerey

Brian Ritz

Client Services Representative

Our File W534796-QSOCTI2

Personal and Workplace Investing

Mail PA Box 770001 Cincinnati Ol 452770045

Offlct 500 Salem Sfrt Smithfield 02917

Clearing cutQdy or other brokerage servicer maybeprovided by National Financial Services LLC or Fidelity

Brokrage Services LLC Members NYSE SWC


