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DIVISION OF

CORPORATION FINANCE 190
FEB 22 2013 February 22,2013
| Washington. DC 20 |
Richard C. Engel | 249 Act: 1934
Mackenzie Hughes LLP Section:
rengel@mackenziehughes.com Rule: \Ya-<
Re:  Microwave Filter Company, Inc. I:\l:/t;'lllfzblh ity: 02- 22_ 13

Incoming letter dated November 27, 2012

Dear Mr. Engel:

This is in response to your letter dated November 27, 2012 concerning the
shareholder proposal submitted to Microwave Filter by Furlong Financial, LLC. We also
have received a letter on the proponent’s behalf dated January 11, 2013. Copies of all of
the correspondence on which this response is based will be made available on our website
at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.

Sincerely,
Ted Yu
Senior Special Counsel
Enclosure
cc:  Cory White
Hafelein White, LL.C

cwhite@hafeleinwhite.com



February 22, 2013

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Microwave Filter Company, Inc.
Incoming letter dated November 27, 2012

The proposal seeks to amend Microwave Filter’s bylaws to provide a proxy
access procedure.

We are unable to concur in your view that Microwave Filter may exclude the
proposal under rule 14a-8(i)(1) or rule 14a-8(i)(2). Accordingly, we do not believe that
Microwave Filter may omit the proposal from its proxy materials in reliance on
rule 14a-8(i)(1) or rule 14a-8(i)(2).

We are unable to conclude that Microwave Filter has met its burden of
establishing that Microwave Filter may exclude the proposal under rule 14a-8(i)(3).
Based on the arguments you have presented, we are unable to conclude that the proposal
is so inherently vague or indefinite that neither the shareholders voting on the proposal,
nor the company in implementing the proposal, would be able to determine with any
reasonable certainty exactly what actions or measures the proposal requires.
Accordingly, we do not believe that Microwave Filter may omit the proposal from its
proxy materials in reliance on rule 14a-8(i)(3).

We are unable to concur in your view that Microwave Filter may exclude the
proposal under rule 14a-8(i)(4). We are unable to conclude that the proposal relates to
the redress of a personal claim or grievance against the company. We also are unable to
conclude that the proposal is designed to result in a benefit to the proponent, or to further
a personal interest, which is not shared by the other shareholders at large. Accordingly,
we do not believe that Microwave Filter may omit the proposal from its proxy materials
in reliance on rule 14a-8(i)(4).

We are unable to concur in your view that Microwave Filter may exclude the
proposal under rule 14a-8(i)(6). Accordingly, we do not believe that Microwave Filter
may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(6).

Sincerely,

Adam F. Turk
Attorney-Adviser



DIVISION OF CORPORATION FINANCE o
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and'to determine, unually, whether or not it may be appropriate in a particular matter to_
recommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 14a-8, the Division’s.staff considers the information furnished to it by the Company
in support of its intention to exclude the proposa[s from the Company’s proxy materials, as wcll
as any mformanon ﬁmushed by the proponent or-the proponent’s represcntatxvc

. Although Rule 14a-8(k) does not require any commumcatxpns from shareholders to the
Commission’s staff, the staff will always. consider information conceming alleged violations of

" the statutes administered by the- Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or niile involved. The receipt by thie staff
of such information; however, should not be construed as changing the staff’s informal '
procedures and proxy review into a formal or adversary procedure.

, It is important to note that the staff’s and Commission’s no-action responses to -

Rule 142-8(j) submissions reflect only inforrnal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal Only 4 court such as a U.S. District Court can decide whether a company is obligated

-- to include shareholder.proposals in its proxy materials. Accordingly a discretionary

. determination not to recommend or take. Commission enforcement action, does not- precludc a
proponent, or any sharehelder of a-company, from pursuing 4ny rights he or shc may have against
the company in coun‘., should the management omit the proposal from the oompany s proxy
material. .
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Law Offices

January 11,2013

Via Electronic Mail -

Office of Chief Counsel

Division of Corporation Finance. -
Securities.and Exchange Commtss:on
100 F. Street, NE-

Washington, DC: 20549

Email: M_@&g_

Re: Mlcmwave Filter, Company, Inc. S |
L Propon , s Position-on- Company s’ No-Actxon Request B
Secnn 'es:BxchangeActof 1934 Rule 14a-8 R

Dear Ladxec and Gentlemen

v We have been asked to respond on behalf of Furlong Fmanclal LLC Furlong Fxmd LLC BRSEE
and Daniel Rudewicz. (the “Proporient”) o the no-action request letter (the "No-Action L w
Request”) of’ M:crowave Filter Company, Inc. (the “Company”) addressed to the: Staﬂ'ofthe EREDE
. . f nAarn( - “Staff”) of the Securities and Exchange Commission (the TR
the Staﬂ’concm w:th the Company s wewthat the shareholder ': LR

B ’advance aberéonaldnte:ect of the. Proponent, whxch is not shated by the

D. - - Rule l4a-8(1)(6) because the Company lacks thc power or authonty to 1mplemt




Office . of Chief Counsel
Division of Corporation Fingnce
January 11 2013

The reasons for why these bases for exclusion are not apphcabfe to the Proposal are
discussed below:

A. T}gélfrx;pgsai May Not Be Excluded Pursuant to Rule 14a-8(i)(1) or 143586)(2}

‘The Company notes that if the Proposalis passed in its entirety, because of its binding
naturz it would cause the Company to violate the laws of the state New York. and that the -
Proposal is not a proper subject matter for action by the Company’s shareholders under the laws
of New York. We disagree with these posatmns

‘The burdcn to show that a proposal shnuld be excluded rests with the Company. Rule
14a-8(g); See also SLB No. 14 at B(5) (“The Company has the burden of demonstrating that it is.

-entitled to exclude the proposal”). The Company has not met the burden of demonstrating that
: ' to vi ork law or that the. Proposal

s sh: . The Company must
meet thxsbuxden by presemmg campfsihng state law pmcedent founded on decided legal
-authority: See Quaker Gats Campany (Apr 6; 1999) (the Siaff wrote "nclther the Company nor
,ﬂ}e S 3

,,SS 14a~8(:)(1) and 14&«8(1)(2) to the revxsed proposa}” (cmphasxs :
3 __of any compellmg staw law precedent the Fmpesﬂ shou:{d 1o

de the ’Propcsai uinder
allow the exclusion of a
¢ g;pgny’s bylaws).

- R Thefactthattherposal
} ,;,,,,v;vél-"fa-?ﬁ)@)- Seeidek lockloe. ot

v Cemetery Floral C'o., 79 AD.2d 648, 649 (211(1 Dept. iQSD)(conc nga
’ sion which exphclﬁy noted that all corporate decisions must be made by the
imous vote of the stockholders); and Bank of N.Y. Co. v Irving Bank Corp., 139 Misc. 2d
665,670 (N Y. Sup. Ct. 1988) (concerning abylaw pmv:smn tha uld restrict certain classes




Office of Chief Counsal
Divigion of Corporation Finance
January 11, 2013

of directors from redeeming a shareholder rights plan). The Company fails to draw any
analogies between the cases cited and the factual aspects of the Proposal. The Company fails to
explain how the Proposal would circumseribe board power, thus violating New York law, in
particular NY BSC Law § 701.

While New York law does not allow director power to be circumscribed throngh an
amendment to a company’s bylaws, none of the cases above discuss how a shareholder access
amendment or similar measure would lead to such an outcome. Furthermore, the factnal
circumstances in the above cases are clearly distinguishable from the factual aspects of the
Proposal. In the cited cases directors were proscribed from taking certain actions, relatmg
directly to the business operations of company. The Proposal in question would have fio such
effect. The Proposal does not prohibit, restrain, or dictate director decision making in relation to
the business operations of the company. Accordingly, the Ccmpany ‘has not cited any
compelling state law precedent that would suggest that the Proposal, if implemented, would
circumseribe board power and thus be in violation cf New York la

The Proposal only. seeks to give fiirther eﬁ‘ect 1o and to quahfy the power of the
; Company s shareholders to nominate directors pursuant to Section 1(a)(jii) of Article I of the
Company’s bylaws, which allows for shareholder nominations to be made at the annual meetmg
upont pmper‘shmﬁolder notme ’There is little dxﬁ’erence in allowmg such nommaﬁon at the

Ta!ang these conciusmns in turn, the Company fa:ls to explain how the. Proposd would
Liit, indny way, the abxhty of the Company” s boarci to npme on or comment on the




Office of Chlef Counsel
Division of Corporation Finance
January 11,2013

qualifications of a shareholder nominee submitted in accordance with the Proposal. The
Proposal requires two disclosures to be made on the Company’s Proxy Materials in relation to
shareholder nominees: 1) the disclosures already required by the Company’s byiaws in regard to
shareholder nominees, and 2) a 500 word statement of support from the nominating shareholder,
or group thereof.  The Proposal places no restrictions on any further disclosure that the.
Company’s board would be inclined to make concerning a shareholder nominee. Any restriction
on-such dxsclosum would come from the Commission’s proxy rules and regulations.

As to the second conclusion, the Company cites three New York cases relating
specifically to breaches of fiduciary duties as they relate to board members authorizing the
company to pay certain proxy costs and expenses. In Rosenfeld v. Fairchild Engine & Airplane
Corp,. the court, noting that the expenditures were reasonable, found no fiduciary breach or
otherwise impressible action on the part of a company’s board of directors when a sum of over

. 3250 000 was. pmd out of the: company treasury- both in defense of current. dxrentar seats and to

| management authorized nnusual and unreasonable expem in dcfmzse the;r own mmagement
position. 187 N.Y. 396 399 (I 907). Stali such expe:nses were anthxmzec by management inthe

York law. The Compauy cites C4, Inc.v. AFSCME Employees Perzs»'z, 2 Plan for authontyﬂwt

the Proposal violates New York law. 953 A2d 227 Del 2008)
Inc. addresses Delaware law and not
pcrsuaswc does not mean thax the s

Asthe Company noted, CA

witha proxy contest. Instsead the ’I’mpﬁsal relates o havmg sharehcider nnmmees a&ded tothe
Proxy Materials of the Campmy‘ :




Office of Chief Counsel
Division of Corporation Finance
January 11,2013

Accordingly, the Company has not cited any compelling state law precedent that would
suggest that implementing the Proposal would cause the Company’s board of dlrectors to breach
their fiduciary obhgauons inviolation of New York law,

(i) TheProposal may not be excluded pursuant to rule 14a-8(D(1)

The Company argues that the Proposal is not a proper subject matter for sharebolder
action and thus excludable under Rule 14a-8(i)(1) because if implemented it would be in direct
violation of New York law. As noted above, the Company has niot provided any compelling
support to show that the Proposal is in violation of New York law. Accordingly, the Company

lacks similar support in showing that the Proposal would not be a proper subject matter for
shareholder action.

~ B.  TheProposal May Not be Exaluded Parsuank to 143»8(1}(3)
| Before addressing the Compmxy s arguments, we would like to direct the Staff’s attention

; to'séveral guiding principles concemmg the dxscusmon of definiteness as it relates to shareholder -~
: 'pm;msals zmder Rule 14a-8(1)(3). - '

i A pmpesalﬁ nay be excluded under Rule 1421«8(1)(3) ifsuch prupesal is vmlanon of Ru]e
i143~9 which pro ibits materially false or mzsiea&mg statements i mymxy sohc;tatmn matenals

e -Wiﬂl any reasonable. certainty exactly ‘what actions or' measxif% the proposai reques er 1f the
-~ proposal is open to multiple interpretations, it will be deemed vague or indefinite. SLB No. 14D
(Sept 15 2004) (emphasxs added). Stﬁ} the Staff, in SL'B NO'? li-iD has nmed that itis

 theMe rriam Webster chtmnary, that ﬂle:e was more ﬁaan onie: meanmg of the term “lobbmg

- .. See Devon Energy Corporation{Mar. 27, 2012).In addmon the company argued that the -
o “Idbbymg” term was sub}ect to further dwergeni interpretations due to the terms “direct” and
g . e / 1 mththe companysv;ewg‘batﬂm

. _ with the company’ s opnnon that the terms shamhdidar ” ‘?arty of
; 'shamholders or “held” Were vague or: mdeﬁmte)




Office of Chief Counsel
Division of Corporation Finasice
January 11,2013

(i) The proposal does not lack reasonable certainty, and is therefore not vague
' or indefinite.

a) _Proposal language concerning procedures for resolving disputes

The Company notes that the following Proposal langnage is vague ax}d indeiﬁxﬁt@

“’I"he Board of Directors shall adopt a procedure for timely resolving dxspnies
over whether notice of nominations was timely given and whether the Disclosure

and Statement comply with this paragraph (d) of Section 1 of Article 1Tl and any
applicable SEC rules.”

The Company claims the vagueness of this statement emanates from the Company’s
board not knowing what the pmoedures described in the Proposal should address. The
Company strains to place a confusing interpretation on the Proposal provision in question. Itisa
- settled matter of law that when interpreting any bylaw, legzs similar legal document that

the plam and ordinary meaning of the words must be given effect. Additionally, no provision or
~setof provisions should be taken out of context and all provisions must be interpreted within the
framework of the entire document. Doing so, partx(:u}ariy in the context of Rule 14a-8 proposals,
enables sucix posals to pmperly address complex i xssues of corpo:ate govemanae"Whﬂe staying

es’and rcgulattbns in
uly 25, 2&‘12) (the Staff

-certainty. A ddxtmnaﬂy, shareholders would know with xeasunable ce:rtamty w}m is reqmmd of
bnard,z cluding what types of SEC rules and regulations the board must cansuit when -
developmg the second procedure.




. the company’s opinion that an ‘eligibility standard. requiring

Office of Chisf Coungal
Division of Corporation Finance
January 11, 2013

b)Y Eligibility requirements

Again, the plain and ordinary meaning must be given to the provisions of the Proposal
and each prowsmn must be read in the context of the entire Proposal.

'[‘ha Company notes that the reasonable shareholder is not generally familiar with the

- eligibility requirements of Rule 14a-8(b), thus such shareholder would not know what is required
for ehigibility under such Rule without a detailed examination of the Rule. This is correct.
However, the Proposal does not rely on the external legal standard of 14a-8(b) and instead
speczﬁes exactly what is required to be an eligible shareholder. An eligible sharcholder, as stated

_ in the Proposal is a shareholder or group of shareholders who “have beneficially owned 3% or

* more of the Corporation’s outstanding common stock (the ‘Required Shares”) for at least three

- years.” Proposal (é)(i) See H&R Block Inc. (July 25, 20}2) ¢ Staff declining to concur with

party of shareowners of whom

. 50 ormore have each held ccntmuously for one year a number of shares ‘of the Company’s stock

o that,‘;at some point within the preceding 60 days, was wnrth east $2,000" was vague or

_ undex Instead, the Propasal exphcrﬂy calls for a dxsciosare of beneﬁcaal v
hip to be made to the Company. Suchdisclosure must be made by way of written notice.
ympany: already has accepted mtemal Standards as t:umnemted in 1ts bylaws detal.hng the
St of notice to the Company. : _

outsiandmg common stock of the Company 1
mrgment relates to the' “Normnatcr 'I'hc No “




Dffice of Chief Counsel
Division 'of Corporation Finance
January 11, 2013

ovmershxp is considered coilecnve, i.e. ownership is shared among the members of the group:
Accordingly, it is clear that the 3% requirement refers to a single shareholder who owns 3% or a
group of shareholders who collectively own 3%. See H&R Block, Inc. (July, 25 2012) (the Staff
not allowmg ﬂm pmpgsai to be excluded wheze it called for .. .any party of one or more
ehgzbie to vote for the electxon of directors” but not spw;fymg whether such group mezrsh:p
was to be considered collective ownership).

The Cﬁmpany also notes that there is an issue with the holding period reqmd under the
Proposal. The Proposal calls for the securities to be beneficially owned for at least three years,
such period being mdependﬁnt of any particular date. Applying the ordinary meaning in this

instance, as the provision in question in read in the context of the entire Proposal, it is reasonably
ertain that the average shareholder would take this to mean that when he/she submits the
roposal that such shareholder owns the requisite volume of securities for the requisite three year
: See H&R Block Inc. (July 25,2012) (the Staff denymg a request for exclusion based on
Rule 142-8()(3) when the proposal stated, “Any party of one or more shareowners that has
mmannonsly, for two years, one percent of the Company’s secmmes ehg;ble to vote for the

% ’TheCmpanyalsotakes:ssuemththafactthaﬂhc?mposaiusesownersba?and
-»ehgbxhiqunments ‘which are specified in Rule 14a-8(b) but not generally understood by the
- & , the }’roposal does not. reiy on orrefer to the extem&} standards ofRul& 143—8(!:)

o }30211 the shareholéars and the Company, applying the mdmary meamng fo thetenns g
i e Proposal would, with reasonable certzinty, understand the holding

3) of the Pmposal leads to nnpresmble vagueness by
,thepmxy aacass to s;gn an undertalqng that (to the

irer entsmherentmthai standard. See&rmt?s’exfel Corp, (Mar 7 2012) (Pmpasa}was
itobe exciaﬁed because i it called fora company s proxy matenais to mclu&f: s}xarehoidet

e r%qaifezsha:éhoidem to take any actron ‘which is a material aspect
ol »‘external knowledge of the law which has not been amuraﬁei le cn




Office of Chief Counsel
Division . of Corporation finance
January 1,203

Sprint Nextel Corp. shareholders had to seek out the requirements of 14a-8(b) in order to
properly nominate their candidates for inclusion in the company’s proxy materials. (Mar. 7,
2012). The material aspects-of the Proposal concern the procedure by which shareholders may
submit their candidates for inclusion in the Company’s proxy materials. As noted above, the
procedures for such submissions are clearly and plainly spelled out in the Proposal. Such
procedures do not rely on any external standards. No knowledge of other “applicable laws and
regulations™ is required to make the nomination contemplated by the Proposal. See also H&R
Block Inc. (Iulyzﬁ 2012) (the Staff not allowing the proposal to be excluded where it called for,
“Each proxy statement or special meeting notice to elect board members shall include
instructions for nemmanng under these provisions, fully explaining all legal requirements for
nommators and nominees under federal law, state law and company bylaws”).

. Both the shareholdcrs and the Company, applying the ordinary meaning to the terms and.
. provisions of the. Proposal would, with reasonable certainty, understand the material aspects of
the. Proposal without the need to reference other: bad;es of law.

(ii)» The }’roposai is‘not open to multiple mterpretatxons, and is therefore pot
‘ - vague or indefinite

B "Ja)S ane"#

g

: read planiivy with sach pmvxsmn pui in context of ﬁxe entire’ Proposai

v Th : Caf.npany notes that the following Proposai language is open to mumpie

. number of directors elecred at anyf

‘ meets ng xﬁay mchxde can&zdateé nominated under the procedures set. forth
. in paragraph (d) of Section 1 of Article bie representing no more than 25%.
- of the total numbcr of the Cox:porauon s directors” (emphasxs added) :

: The Company "t thzrt these prowsmns create two dxfferent nommanng limits, a threi 'nommee :

-limit ora limit restricts the number of nominations to 25% of the Company’s board. - -
When the provisions are properly read topether there is o such confusion. Asnoted above, the
candidates elected, as nonnnated under the pmednres set forth in paragraph (d) of the Proposal,

. canrepresent no more than 2 ‘,:A: of the: Cnmpany § board. This qualification relates toany.




Office of Chief Counset
Division of Corporation Finance
< Janyary 11,2013 '

annual meeting, as explicitly noted in provision. Reading the provisions together and with a
plain understanding of the terms, there emerges one clear interpretation: Shareholders may
nominate up to three candidates for any annual meeting but the number elected can represent no
more than 25% of the Company’s board. The Proposal gives power to the shareholders, but in
the interest of eﬁ‘gcﬁve corporate governance, has restricted that power in certain mstanees

The Bm;msal is not open tomultiple interpretations based on the above scenario.
hi Sce nario #2

’Eﬁe:Company ‘again notes that the following language isopen to mtﬂﬁp}é interpretations:
“The Board of Directors shall adopt a procedure for timely resoivmg disputes
over whether notice of nominations was timely given and whether the Disclosure
and Statement comply with this paragmph @ of Section 1 of Article Il and any
apphcable SEC rules.”

The: Company argues ﬁ:xat mnltxpia mterp:etatxons exxst for the reasons smmnarmed abovc

a1 this regard are in no way
ck} wculd place Mr Rudawxcz

thezrnght to nWte dzrecto“




Office of Chief Counsel
Division of Corporation Finance
January 11,2013

our markets, It is a:process that helps make boards more accountable for the risks
“undertaken by the companies they manage. 1 remain committed to finding a way to make
it easier for sharsheiders»-ta nominate candidates to corporate boards.”

A Sﬁatem &y SEC Chairman Mary L. Schapiro on Proxy Access Litigation 201 1-179

D. '12’}33195 Pm?%al May Not be Excluded under Rule 142-8(i)(6)

111 }Company seeks exclus:on based on Rule 143—8(1)(6) due to the fact timt the Proposal

. Compéﬁyweuld not be able to practically implement the Proposal The Company s reasons for
‘ ,»an PXclusmn based on these premxses are the same as those exprcssed thxoughout ﬂns letter:

CONCLUSI()N

ving, we respectfully request that the Staff not concur with the Company” s
: Proposal may be excluded from the Company’s Proxy Materials. Fina
the Proposal complies with the procedural and substantive provisions of Rule
¢ Staff should determine that the Proposal contains a fatal defect that the -
anoppommxty to revise the Proposal in comphanoe thh Ruie 14a~3

any.quesuons w:th respect to this letter,: please contact me at (3 12) 854»8064 or

 Sincerely,




Seixt vig Email (to: shareholderproposals(@sec.gov)
November 27, 2012

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Steet, NE

Washington, DC 20549

Re:  Microwave Filter Company, hic.
‘Shareholder Proposal of Furlong Financial, LLC
Securities Exchange Act of 1934 — Rule 14a-8

Laﬁies ami Gentlemen:

*On behalf of our client, Microwave Filter Company, Inc. (the. “Cnmpaay 5
we wnte to inform you of Microwave Filter’s intention to exclude from its proxy
statement and form of proxy for its 2013 Annual Meeting of Shareholders
(cailecnvely, the *2013 mey Matcrzais") a sharehal&ax pmpasal and,relai d

f . 4o

fexih be!ow, proper}y exe}ude the Pmpasal from the Company $ 2613 Prgxy
Materials. The Company has advised us as to the factual matters set forth herein.

- In-accordance with Rule 14a-8(j), we - have filed this letter with the
Secur; and Exchange Commission (the “Commission” or the “SEC™) no later
than ¢i:

ghty {3{}) calendar days before the Company intends to file its definitive
2013 Proxy Materials with the Commission. Also in accordance wnh Rule 14a-8(),



Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission
N c:vember 27,2612
Page 2

acopy of this letter and its attachments is being sent concurrently to the Proponent.

Pursuant to Rule 14a-8(j) and Staff Legal Bulletin No. 14D (November 7, 2008)
(“SLB MD”}, we have subm;ﬁed this 1e§:ter togethe.r thh thc ?roposai m the Staff,

Rule 14a~8(k) and SLB 14’ pmwﬁc that. shareholder proponents are

required to send companies a copy of any correspondence that the proponents

elect to submit 1o the Commission or the Staff, Accordingly, we are 1akmg this -

.appamxmiy to mform the ?rapenem that if the ngcnent elects}tn sub t

The Proponent requests that the following binding language, wh c}t isall of
the indented material directly below, be submitted toa vote of the sharéheiécrs at

the Company s nextannual meetmg of shareholders:

RESOLVED, pursnaxi 10
Bylaws (the "Bylaw
“Corporation”), sharehol
(d) of Section 1 of Article ur

o ph (®) QfSeetmn 10 of Article 11 of the
‘ompany, Inc, (the
yamend the ylaws to add paragraph

“The Corporation shall include in its proxy materials for a me ing of
shareholders the name, together with the Disclosure and Statement (both.
“defined below), of any person nominated for election 1o the Baatﬁ of
‘Directors by a shareholder or group thereof that satisfies the
requirements of this paragraph (dy of Section 1 of Article III (the-
”Nommater”), and allow shareholders to vote with respect to such -
nominee on the Corporation's proxy card. Each Nominator ms
‘nominate up to three candidates for election at a meeting, To be g}xg{ble
to make a normnatwm a Nominator must:




Office of Chief Counsel

Divisie;z,g}f Corporation Finance
Securities and Exchange Commission
Navm}bgr 27,2012

(i) have beneficially owned 3% or more of the Corporation’s ouistanding
common stock (the "Required Shares") for at least three years;

(ii) provide Wm’r,en netwct recelv&d by the Sec:retary of the Corporatzon

Article ITI of these Bylaws (such information is referred to herem as the
"Disclosure") and (2) such nominee's consent 1o being named in the

proxy statement and to serving as a director if elected; and (B) with

respect to the Nominator, proof of ownership of the Required Sbares,
-and

- (iii) execute an undertaking that it agrees (A) to assume all liability of
any violation of law or regulation arising out of the Nomin;
communications with shareholders, including the Disclosure (B) 1o the:
‘extent it uses soliciting material other than the Corporation's proxy

‘materials, c@mpiy withall apphcable laws and regulations,

the Disclosure is

‘ , & statement for
inclusion m-‘the Company 'S praxy statemem not toexceed 500 -
words, in‘support of the nominee's candidacy (the "Statement").
The Board of Directors shall adopt a procedure for mneiy
.resoivmg disputes over whether notice of a nomination
timely given and whether the Disclosure and Statern: cemply
with this paragraph (d) of Section 1 of Article Ml'and any
applicable SEC tules.” :

k9

The following shall bs added to paragraph (¢) of Section 1:_5?9%@&@ In:

“Notwithstanding the foregoing, the total number of directors.
elected at any meeting may include candidates nominated under
the procedures set forth in paragraph (d) of Section 1 of Article



Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
November27, 2012

Page 4
111 representing no more than 25% of the total numberof the
Corporation’s directors.”
Sup;'mﬁing Smtemetit
The proposed amendment will give sharehs}iders the ability to vote for
the Nominator’s ‘candidate(s) and the Corporanon s-candidate(s) on. the

same proxy card. This proposal also may give shareholders the option to
nominate a dnjecmr without the need to incur additional mailing costs.

WE URGE YOU TO VOTE FOR THIS PROPOSAL.

The Company received the Proposal on October 26, 2012, A copy of the
Proposal, the Proponent’s cover letter submitting the Proposal, and the ?rgpenmt’
pranf of share ownership are attached herem as Exhxbxt A

11.. Bases for Exclusion-

its ‘2013 mey M‘ateriais in rehanmon.

‘4 Rule 14a-8()(1) and 14a»8(i)(2) hecause the Proposal would, if
»1mpiemented, cause the Company to violate New York law and
the Proposal is not a proper subject matter for action by ﬂse
Company’s shareholders under New York law;
‘b« Rule 142-8(i)(3) because the ’E’mpasat is imparm:ssffaty vague
and indefinite so as to be inherently misleading; -
¢ Rule 14a~8{i){4) because the Proposal is designed t resuitm 8
benefit to, and to advance a personal interest of, the Proponent
- which is not shared by the shareholders at large; and
d. Rule 14a-8(i)(6) because the Company lacks the power or:
“authority to implement the Proposal.

These bases for ex;z;usiqnfwill be discussed in detail below. .
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1. Analysis

. The Proposal can be excluded pursuant to Rule 14a~8(x}(}) and
14a-8(i)(2) because the Propo lemented, cause
the Company" o violate New York law and the Proposal is not a

i‘)‘ i '_itef for action by thc Company's shamhalders :

Rule 14a-8(i)(1) permits an issuer to exclude a proposal if it “is not a proper
subjec actmn by sharcholders under the Iaws Gf the _;unsd:ctwn of the

The Company is mccrporated utider the laws of the State of New Yegk We
have acted as: spec:al counsel to'the Company on various matters, mciudmg those of
‘New York law. For the reasons set forth below, it is our opinion that the Proposal
would, if implemented, cause the Company to vmiate the laws of the State of New

York and the Proposal is nota proper subje
shareholders under the laws of the |

acuan “by the: Cempany s

(i) 'TheProposal if xmplememed would cause the
Company to violate New York law,

proxy matmais where it would, “if :mpiemented cause the campan’y. to"
state, federal, or foretgn law to. which itis subject " The Pmposai becau

':Yo;rk Busméés Curpvratmns Law (“BCL”) and would prevent the exemsc of the
fiduciary duwes owed by the Directors to the Company.

‘By way of background, in the SEC’s 1976 release descnbmg the changes to
Rule 14a-8, the SEC. explained s-behef that most state corporanon codes delegate
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the responsibility for managing the business and affairs of a corporation to the
board of directors. See Adoption of Amendments: Relating to Proposals by
Security Holders, Exchange Act Release Nos. 12999, 19771, 34012999, 35019771
(Nov. 22 1976). According to the SEC, “{u]ndar such a statute, the board may be
considered to have exclusive diseretion in: corporate maners, absent a specific
provision to the contrary i he statute itself, or the corporation’s charter or Bylaws. -
Accordingly, proposals by security holders that mandate or direct the board to take
certain action may constitute an unlawful intrusion on the board’s dlscretaenary
authority under the typical statute. “ Id. This is different from pmposais that merely
advise the board and would not be binding even if adopted by a majori of the
hham 'ziers 1d; see SLB No. 14 at G (“Substantwe Issues” Item i)-_(‘ ‘

foun(i:thai prapesa}s ﬁ"xat are bmdmg on the company face; amuch greatez
likelihood of being improper undet state law and, therefore, excludable under rule
14a-8()(1).7 ).

~ Therefore, the Staff has regularly allowed binding proposals which could
violate law to beexcluded. See, e. g Navedi Inc {Feb 14, 2000) (allowmg '
omission of sharehold £
shareholder approval for
rights plan unless recast w;th preca‘tary %auguage), Lzmgv ew F:izre Co. (Dec 10,
2003) (applying Washington law, and permitting exclusion of mandatory Bylaw
splitting the corporation into three pat’ts) Farmer Bros. Co. (Nov. 28, 2003)
(applying California law, allowing omission of mandatory Bylaw restoring
cumulative shareholder voting); Pennzoil Co: (Mar 22, 1993) (applying D
iaw aliewmg exclusion of mandatory Bylaw provision which could xm]y

ded by shareholders),

- The Proposal states that it will be implemented by amendment to the
Compaay‘s Bylaws. The Bylaw provisions contemplated by the Pro T
implemented, would violate New Yotk law by directly conflicting with provisions
of the New York Business Corporation Law (“BCL™) and by effectively eliminating
or restricting the fiduciary duties of loyalty and good faith of the Company’s board




Office of Chief Counsel

ivision of Corporation Finance
Securities and Exchange Commission
November 27, 2012
Page 7

of directors, In that respect, such provisions would violate New York law and could
not be validly implemented through the Company’s Bylaws.

"Pursuant to Section 601 of the BCL« the Bylawsfof a New York corporation
“may contain any p ' ss of th corporation, the conduct
of its affairs, its rig rs of its shareholders,
directors or officers, not inconsistent with this ckapter or any other statute of this
state of the certificate of incorporation.” BCL § 601 (emphasis added). The

: ;Pmpasai’s additions to the Company’s Bylaws, if implemented, would directly

- conflict with New York law; notably BCL section 701 and case law interpreting
such section. Therefore, the Proposal cannot be implemented wnthoat creatmg a
violation of BCL sections 6(}1 and 701,

Under Scctxen 701 of the BCL the cixrectors of aNéw Y"{)rk cmjgoraﬁﬁn are

shall’ be at leaat mghbeen
ot the by-laws may

£ X228

BCL § 701. The highest court of the State of New York has routm‘elyixe]d that the
board of director’s ability to manage a corporation xs sacrosanct:

‘We have consistently held that section 27 of the General- Corrparatmn
‘Law [fererunner to BCL section 701] which “pmvxcies that the business
a corporation shall be managed by its board of directors, cannot be
-¢circumvented.

-qu_lmgindm(ms, In¢. v. Ball Bearing Pen Corp., 298 N.Y, 483,492 (194
(citing Long Park, Inc., v. Trenton-New Brunswick Theatres. Co., 29T N.Y. 174; .
Centon Hotel, Inc., 294 N.Y. 112; McQriade v. Szoneham, 263 N, Y.

. Curtis, 223 N.Y. 31
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‘Despite New York’s deference to the power of the corporate board, the BCL
does provide one mechanism to limit or restrict the board’s powers. BCL section
620 allows, after an affirmative unanimous vote of a-corporation’s shareholders,
cmperatxon s certificate of inco on to be nmén o enact such any.
restriction on the board’s powers, even if the restriction would otherwise be
prohibited by la g BCL § 62 ust be noted, however, that the m:ecedure in
BCL section 620 is not available for a corporation listed on a national securities
‘exchange or that is regularly quoted in anrover the coutiter market,. BCL § 620(c).

Based on ihe statutory backc%mp descnbed abave, New: York wm:have

_I}ept 1, ¢ {}} (“By sﬁatu’ce any restnctmn on the powers of the board of dirécters
] aeed in the ¢emﬁca1e cf mcor;mratmn, s0 that a hy-«iaw xyeulé be

(c;tat}ons mmttcd), Bank of N.Y, Co V. Irvmg Bank Carp iy 139 Misc. 24 665, 67

(N.Y. Sup. Ct. 1988) (“A duly elected board is empowered to manag& ﬁae b&smess
ofthe corporatmn o< resmctwn‘:af ﬁm
the corporation is mvahd unless™ it ¢
also Model, Roland & Co. v. ndu

(holding that'a majority vote provision would bave iﬁcenavahdf?m me cemficate of
incorporation but as a mere Bylaw was ineffective).

zzorparatmn becausa the shareholders had not rat:ﬁed the suit, and the Was’a by_
Jaw which stated that “at a meeting of the steckho%ders, all questions
termined by a unanimous vote of the stockholders™. The court ruled that the:
corporation had duly authorized the suit, and that the Qyiaw at issue was
inoperative because in New York, the power of the board of directors cannot be

restricted unless it is done 5o through the. corpamtinn s certificate of incorporation. .
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Id. (stating that “a by-law would be ineffective to shift this managerial premgatzve
mio the hands of the shareholders.” (citing BCL§ 601)).

The Proposal would also, 'rf“f.' mplemented, mandate that the Company’s
Board of Directors include up to three director nominees from each eligible
shareholder (or group thereof), along with a 500 word supporting statement for each
‘nominee, in the Company's proxy materials, at the Company’s cost. The Proposal
would detract from the Board's ability to disclose accurately its views of the
candidates and members nominated pursuant to the Proposal. The i’mposai would
also limit the Board’s duty to approve of the expenses incident in such Proxy
solicitation. In each of the foregoing instances, the Company's Directors would be
pres:hnied from exercising their fiduciary duties of loyalty and good fa;ﬂx. '
Therefore, including the provisions of the Pmposai in the Company’s Bylaws
wouki ffectively eliminate the Board's fiduciary duties of loyalty and good faith in
1€ actions mandated by the Proposal in violation'of the BCL. The Proposal, if
1mpiemented introduces 4 multitude of scenarios under which the Company's board
of directors would be unable to exercise their fiduciary duties of Iayaity and good.
faith in violation of sections 701 and 717 of the BCL and other common law
requirements. :

‘Under N
owe a fiduciary dut
states that:

ork law, the Board 'of Directors of a New Yotk corporation
s to the corporation and all shareholders. BCL secnon 717 {a)

A director shall perform his duties as a director, :nciudmg his éuﬁ‘s as
a member of any commitiee of the board upon which he may ser in
‘good faith and with that degree of care which an ordinarily prud
~person in a like position would use under similar circumstances;

BCL § 717(a). New York courts have provided more insight into the breadth of this
fiduciary duty. See Alpertv. 28 Williams St. Corp., 63 N.Y.2d 557, 568, 483
N.Y.8.2d 667 (1984) (“The directors of a corporation must treat all shareholders
ma;orrty and mmomy fair ’Iy [c}arparate ﬁlrectors must act with candor, prudence,

and they cise good judgment in

etr, 419 N.Y.$.24 926
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(1979) (“the exercise of fiduciary duties by a corporation board member mciudes
‘more than avoiding fraud, bad faith and self-dealing, Directors must exercise their
honest judgment in the lawful and legitimate furtherance of corporate purposes™);
See also, Tierno v. Puglisi, 279 A.D.2d 836 (3d Dept. 20&1 3 H Aronson v. Crane,; 145
A:D.2d 455 (2d Dept. 1988).

Directors can be liable for faziure to live up to their fiduciary duties.
Hanson Trust PLC v, ML SCM Aequisition, Inc., 781 F.2d 264,274 (2d Cir. 1986)
(“where their ‘methodologies and procedures’ are so restricted in scope, so shallow
in execution, or otherwise so pro forma or halthearted as to constitute a prete
sham, then inquiry into their acts is not shxefée& by the business 3udgm

The New York Cowst of Appeals has stated that certain powers of the board
of directors are not to be limited or restricted, else they could lead to'a of
such ﬁdncxaty duties. See Pollitz v. Wabash R.R. Co., 207 N.Y, 113 (1912)
(holding that *[q]uestions of policy: managemcm, expediency of contracts or action,
‘adequacy of consideration, lawful appropriation of corporate funds to advance
corporate interests, are left solely to thenr henest and unselfish declsaen, for their
powers therein are without limit » ’~f:>sirazm§E and the exercise of
thei for the common and gmmal mtar rpotation may not be
questioned, although the results show that what they did was unwise or
inexpedient.”); see also Alpert, supra (“Indeed, directors are cast in the fiduciary
role of guardians of the corporate welfare, In this position of trust, they have an
obligation to all shareholders to adhere to fiduciary standards of conduct and to
exercise their responsibilities in good faith when undertaking corporate action...”).

: New York courts have staied thaz ’{hﬁ ﬁ@iucxary duty of. cm'porate dtrecmrs

ng Co., held that ecrporate éxrectars were tiot authenzed to send out.
certain mailings at the corporation’s expense when the mailings were related 1o
procuring proxies at the corporation’s upcoming board election. Lawyers! .
Advertising Co. v. Consolidated R. L. & R. Co., 187 N.Y. 395, 399-400 (1907) (it +
would be altogether too dangcmus a rule to permit directors in controlofa

corporation and engaged i in a contest for the perpetuation vf their offices and
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control, to impose upon the carperaﬁag the unusual expense of publishing
advertisements or, by analogy, of dispatching special messengers for the purpose of
‘procuring prost in thexr behaif ”), see a?sa Hosery%ld v, F airchzld Engine &

stackholcicrs and the ¢ rporanon, or whe:re the falmess and reasonabieness of the
'amounts aiiegedly expended are duly and successfully challenged, the courts will
itate to disallow them.™); Cullom v. Simmonds, 285 A.D. 1051, 1051-52 (2d
55) (bolding cause of action sufficient against corporation as the corporate
itures were not incurred in connection with a matter of corporate policy, but
:jgﬂ dxrected toa cha:nge of personnei and to defame some of ﬁm dlree’turs

Addxuona!ly, New York will look to DeIaWare decisions for gmdanc«e ‘when
mtetpretm ti:xe BCL K.S'ﬁ Communs PLC’ ¥. Edd;rici ﬁ49 E. Supp Zd 184 ZGS~

; e il :

‘amcndment ‘shat would }lave mqmred-a Eefaware corporanon to mtmburse .
shareholders for successful proxy contests (defined as a contest where at least one
of tiw sharehclders nominees: was e!ected to the bmard) CA, Inc. v, AFSCM&

id@r aceess o borporatwn‘s proxy

proxy expense reimburs



Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
November 27,2012

Page 12

materials. See DGCL §§ 112, 113, However, the New York Legislature has not
adopted any similar amendments to the BCL; despite the implication from the
Delaware Legisiature that legislative action would be re:qmred to permit these types
of Rule 14a-8 proposals. The New York Legislature's inaction and the New York
court's history of reliance on the decisions of Delaware courts for guidance strongly
support the conclusion that th  decision has contmmng precedential value for
New York courts:

Based on the foregoing, we are of the opinion that implementing the
Proposal through the Company's Bylaws would directly conflict with the provisions
of the BCL cited above and would effeczweiy eliminate the board's fiduciary duties
of loyalty and good faith in the actions contemplated by the ?ropasal :
provisions would be “contrary to the laws” of New York. Inouropin
the reasons discussed above, the provisions for inclusion in the Comp:
as contemplated by the Proposal would, if adopted, cause the Company to v
New York law. The fact that the Proposal is couched as‘a mandatory action,
instead of a mere precatory propasala further evinces that the Proposal should be
excluded.

mcorporatxon pursuant to BCL secnon 620 The Propasal seeks to hm;t the Boérd’
powers through a mere amendment to the Bylaws, and this strategy has been
roundly rejected in New York. Because the Proposal would, if imp

lemented, cause
the Company 10 violate New York law, it is not a proper matter ﬁ:xr shareholder-
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action and should be excluded pursuant.to Rule 14a-8(1)(1). See, e.g., Pennzoil
Corp., (Mar. 22, 1993) (allowing exclusion pursuant to Rule 14a-8(i)(1) a precatory
proposal that asked directors to adopt a bylaw that could be amended only by the

, as stated by the Staf{ “there is a

shareholders because under Delaware law _
rs may adopt a by-law provision

substantial question as to wheth
that specifies that it may be amended only by shareholders™). As in Pennzail, the

instant Proposal is excludable pursuant to Rule 14a-8(i)(1).

b. The Proposal can be excluded pursuant to Rule 14a?3(i)§3}, ,
‘because the Proposal is impermissibly vague and indefinite so as
to be inherently misleading,

Ru 13-149.‘8(3) allows a proposal to be excluded if the proposal is. mntrary to
any of the Commission’s proxy rules or regulations, including Rule 142-9, vsdnch
prohibits materially false or misieadmg staternents in proxy soliciting r
The Staff consistently has taken the position that vague and indefinite sh
proposals are inkierently misleading and therefore excludable under Rule 14a-
because “neither the stockholders voting on the proposal nor the company in
implementing the proposal (if adopted}, waui . }ﬂe 10 determme w;ih any
reasonable certainty exactly wi tions or
Legal Bulletin No, 14B (Sept. 15, 2004).

The Staff has allowed shareholder proposals regarding the procedure for
nomination and election of directors to be excluded where important aspects about
the procedure were not clearly set forth in the proposal. See Norfolk Southern -
Carp {Feb 13, 2002) (allowing exclusion where proposal’s. qualification for
director nominees were vague and indefinite); Dow Jones & Co. (March 9, 2000)
(a’ilnmng exclusion where proposal for electing directors was vague and indefinite).
’I‘he S’eaﬁ’ has aiso ailowed sharehoider pmposals to be excluded where t é, TOP

5hareholders mterpret the proposal dxﬁ‘eremiv Bazzk of Amerwa Corp }(June }8

2007) (a’}iawmg cxciusmn where proposal would have required directors to compile

f. g about representatxve: payees as vague and
‘ 20
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The Janguage used in various areas of the Proposal is vague, indefinite and
open to muitlpk: interpretations. Due to its binding nature, if the Proposal were to
be adopted in its current form, either the shareholders nor the Company would be
able to determine with a : c,mable certainty exactly what actions or measures
the Proposal coversor rsqulresx

(i) The Proposalis Vague and Indefinite.

The Proposal has various references to rules and regulations which conflict
-with one another and raise other conflicts as to the Proponent’s intent, The
Proposal also, if enacted, direets the Board to take action, but without cieariy
xdenizfymé. what action should be taken. The Proposal contains this requmement

'I’im Baard of Directors shall adﬁpt a procedure for tzmeiy resclvmg dxspuies
; ther notice of a nomination was timely given and whel

Dlsclasuré and Statement comply with this paragraph (d) of Section 1 of
Article 1IT and any applicable SEC rules,

urrently reads, the Board

Ip Wi cally state'which SEC
fmies app)y ta ai} Dzsc!qsures and S‘tatemenis or only if it should develop a '
procedure to deal with any disputes regardmg whether such Disclosure or
‘Statements comply, and then, assuming there is a dispute, what rules should apply.
This raise various questions, such as whether different rules apply before and aftera
dispute, and what “SEC rules” should be applied, and when. ‘These questions
cannot be reasonably answered from the Proposal. Fuzther, the multitude of SEC
ules whi may apply (which are discussed below) would require the Board to
gucss at what rules it should include in the procedure. Accordingly, shareholders
will not know what they are being asked to vote for or against. These rules are
complex and not usually understood by most shareholders, and even the
shareholders that do understand such rules will be confused about which, and when,
any such rules apply.
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Eligibility requirements of a Nominator and a director nominee are a central
aspect relating to the intent of the Proposal. Specific eligibility mgmrements are,
however, sorely lacking from the Proposal. Most shareholders voting on the

Propnsai would net bei’ xm!iar with the #:I_xgxb" tequements of 14a-8(b). Itis

. nde: _ s stich, neither shareholders nor the.
Company would be abie to detetmine with any reascmble certainty exactly what
acuons or measures the Pmpusal requires.

 With respect to information about shareholder nominees, the Con
rules have several dlfferent stax;dards that may . apply here, mciudmg S
Sch&dx}f N

thf, company and the sharehe!&er 5 mmmee The relev&nt mfcnﬁatmn

must iriclude any legal proceedings between the company and any of the nominee’s
associates. Conversely, the scope of disclosure under Schedule 14N is quite
dlfferem, assomates csfthe nominee are noi mc!uéed but ’thﬁ nommaﬁng party must

' 'P'
notto defi mnvely state which regulatxons apply. Wxt:hout miote guadance,
shareholders are left to guess about the relevant scope of disclosure for would-be
director nominees, wh;ch plays a central role in any voter’s consideration cf the

Proposal.

Wxﬂa respect to mfomaanon about a praspective Nominator, th
Commi’ssmn s mles meiude two dlﬁ'erent dl sclosure ) requirements abcm perseﬁs

Rule 14a-8(b) and Rule 14a-18. foder Rnle 14a-8(h)5 Sharehalders i
record holders must submit proof of ownership (in the form of a statem
record holder or filings made on Schedule 13D or Schedule 13G) as well as disclose
the:r mtennon to hoid the s&cumxes thmugh the date of tﬁe maetmg of shareholﬁers

ownership pmcedures but th& wn*gs :zxdn:;g &scmsuré\ zeqmremants are much
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meore demanding, These requirements include descriptions of the shareholders’
involvement in certain legal matters as well as disclosure of certain relzmonsths :
between shareholders and the company, all of which must be filed with the
Commission on Schedule 14N. The f’roposal does not specify which standard
applies in this context; the shareholders receive no guidance. The Proposal also
does not direet the Company o provide this guidance, Absent an‘explanation of
which of the Commission’s rules apply for the. purposes of this Proposal, ‘
shareholders will be unable to determine the effect of implementing the ?mposa} :
that they are being asked 1o vote upon.

Further, section (1) of the Proposal requires that a Nominator “have
beneficially owned 3% or more of the Corporation’s outstandmg common stoc
(the “Required Shares™) for at least three years”. The provision is vague
respect w whaﬁmr each shareheider ina namumtmg group must md
this
three yem)a orif the sharehoiders ina nemmaimg group must ca!lee&vebrsat‘;sfy
this requirement {i.e., the shareholder group would need to have collectively held
for 3% for at ieast three ye:ars) Morecvzr, the holding period under this section of -

. 20 10 M the Nominator
e the data when thﬁ

essmg at
whach readmg to give this reqmrement and whlch dates the F‘mposai referenced
and, therefore, the shareholders would not able to sufficiently know what they were:
voting for or against,

Sxmﬁaﬂy, one aspect of the Commission’s rules that the Proposal
spec:ﬁemmof of ownership of the required shares—is subject to an ow:ze:;?siﬁp
stanéard_ihat i not generai%y understm)d by the pubixc Moreover, the stan

Staff, Se Exchange Act Release No. 20091 (Aug. 16, 1983), at n.S (addre smg the
eligibility of groups); Staff Legal Bulletin No, 14 (Jul. 13,2001 (inte

among other 1tems, how to ﬂalcuiate ihe market alue af‘ a s‘hafeh id er’s securrixes

‘:'whxch brokers and banks
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constitute “record” holders under Rule 14a-8(b)(2)(i)). Taking into account the
various mtetpretatwns with respect to the proof of owncrshtp requirements
applicable to shareholders seekmg to include nominees, the Proposal’s failure to-
include specificsin this regard is prohibitively vague. The Proposal’s directive to'
the Board to come up with a dispute reso pmcedure simply adds more
confusion to the matter. "The Company’s shareholders ¢cannot be expected fo make
an informed decision regarding the Proposal without an identification and

explanation of the riles and requirements to be applied.

Inadéxtzon to failing to identify and describe adequately the reference to the
s rules, the Prgposal mcludes vaguely worded mandates, such as those

Cﬁmm:ss nn

> ,;p ;
for dxsﬁutes the Board of Dxfectors is dzrecfed to ;mplemenz should the Pmposai ’be
accepted See id. Preszxmably, by using two different terms, the Proponentis
cx;:ectmg two dxffcrmt meanings to apply ’I‘hxs apen-ended reference to “aii

’The: Staff indicated that a shareholder pmposai is excludable under Rxﬁe
14&8(1}(3} if the pmpasal requires a spemﬁc action but the proposal’s description or
reference to that action is vague and indefinite such that neither sharcholders nor a
oompany would be able to detcrmme mth any reasonable certamty exactiy What

;haﬁe vzoiated or are under



Gertainty exacﬂy what actions or measures the Proposal requires, Ifthe F

Office of Chief Counsel
Dmsmn of Corporation Finance
;aﬁd Exchaﬂge Commission

investigation for violations of “the law,” without stating what the reference to “the

law” actually meant); Cascade Financial Corp. (Mar, 4, 2010) (allowing exclusion

of proposal that requested that the company eliminate all “nonessential
expenditures”); Bank of America Corp. (Feb. 22, 2010) (allowing exclusion of
proposal which sought to amend the comp y’s Bylaws to establish a board
committes on “US Economic Security” wi pecifics as to the committee

“duties); General Motors C?arp (Mar. 26, 2009) (aﬂowmg exclusion of pmposal
requesting elimination of “all incentives for the CEOs and the Board of Directors™);
:A laska Air Group Inc, (Apr 11, 2007) (allowing exclusion of proposai which

d that the company’s boazd amend the company’s governing instruments to
affirm and define the right of the owners of the company to set sfamiarﬁs ef
s governance” as vague and indefinite).

Re enﬂy, the: Staft has ailowed companies to exclude shareholder pr 'pasais
1se the | les with no explanation of which, and
bow, such rules would apply. S}:rmz Nexiel Corp, (Match 7, 2012) (allowing.

e&xciusmﬁ of pmposal as Vague and mdeﬁmie where the pmposal prev;_de& ihat

s but the pmposal did not
3 Ei@ctromc Materials, Inc.

v(March 7, 2{5 1:2) (aiinmng exciusxon of shareheléerproposa} for same reason as

Sprint Nextel Corporation No-Action Letter).

As a result of the vague and indefinite nature of the Proposal, 1 neither
sharehoidsrs nor the Company would be. able to determine with any r

pPoss
seeks to set forth issues with respect to SEC rules, the Proposal should clearly
delineate what those are. The Proposal’s attempt to pawn off the drafting of the
complxance proceduras on to the Company without any instruction as to what rules
appiy and when is likewise vague and indefinite,
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(i) ~ The Proposal is open to multiple interpretations.
The Staff has indicated that a propo 1 is excludable under Rule 14a-8(i)(3)

if'a material provision of the proposal is uch that it is subject to multiple
mterpretatzons Banlc Mutm! C’arp (Jan 1 &05) (al lowmg exclusion of pwpﬂsal

'age of 72 ycars beeauss: it was unc}ear whether the mandamry retlremeni age was
72 or whether the mandatcry retirement age weuld be. de‘tennmad when a dzre“ or

proposal”), Inter.
exclusion of proposal reg £: ;tte

affected executives was: susceptzble ta multapie mterpretatxons), thladeiphza
Eleanc Co. (.Inl 30, 1992) (allowing exclusion of proposal which was “so
inherently vague and indefinite that neither the shareholders ... nor the {c]onfg&ny
would be able to-determine with any reasonable certainty exactly what actions or
mmsurzs ﬁm pm;msal rﬁqmtes”} and Capital One Fmancm! Corp (Feb. 7,

“woﬁié not know thh any certamty what they are voting either for orh, air
Multiple Interpretation # 1
The Proposal seeks amendment to two distinet parts of the Company s
Bylaws. The overall mtem of the Proposal & eats 1o be the }ali;:ywame of

shareholders to nominat
and for such nomin




- af D}:‘d&cmxs is increased and the Campany makes an announctemcnt mg di
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What is unclear is how many individuals an eligible Nominator can nominate for
any shareholder’s mce:tmg The language in the Proposal conflicts with itself and
cannot be reconciled i inany reasonable fashion.

The Proposal 1s -esﬁemxaily two: mpasals combmed mto one, The ﬁrst gart

would ailow sharehaiders the abﬁﬁ:y 10 have their dmc{or nermnees hsted on thc

y’s proxy card, along with a statement in support of each nominee. The
of the proposal states that “fe_]ach Nominator may nominate up to three
fcr election at a meeting.”

Cmnpan‘

Compaay s Bylaws provxdes for instances where the number of seats o

Notwithstanding anything in the second sentence of paragraph
(1)(b) of this Bylaw to the wx:m'aryw the gvent that the number of
Directors to be elected to the Board of Directors of the Corporation
is increased and there is no public announcement of the Carporazwn
_naming all of the nominees for Director or Spﬁleyl ng the size of the
‘increased Board of Directors at least 70 days prior to the first
‘anniversary of the preceding year's annual meeting; 4 sharehaii er’s
‘notice required by this Byiaw shall also be considered timely, but
: niy with respect to nominees for any new positions created by
such increase, if it shall be delivered to the Secretary at the
“principal executive office s of the Corporation not later thar the
close of business.on the 10 day following the day on which such
‘public announcement is first made by the Corpomtmn

The second part of the Proposal seeks te add the entire fo}lowmg sentence to the
end ofparagraph (0) .........



Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
November 27, 2012

Page 21

“Notwithstanding the foregoing, the total number of directors -
elected at any meeting may include candidates nominated under the
procedures set forth in paragraph (d) of Section 1 of Article 1l
representing no more than 25% of the total number-of the
Corporation’s directors. (ﬁmﬁ}iasxs addeﬁ)

Both paﬁs of the Pmpc;sai set a maximum amount of nominees that a
shareholdﬁr or gmup can eiect at any meetmg Bath pans of the Pmposal aisa

amcmm:s apply

The second part of the Pmpczﬁai clearly states that the 25% limit applies to
“the total number of directors elected ar any meetmg’ (emphasis added). The
second part of 1.he ?roposa:}‘ daes noi resmat the 25% lnmt to: oniy situations wherc

*

25% limit to apply only to norr mau 15 fi £
have clearly stated so. Even if it could be assumec t'the 25% limit apphed to
instances where there was an increase in the number of director positions, the fact:
that language Propanent seeks to add to subsection (¢) then provides that candidates
can pmpose nominees pursuant to the provisions of subsection (d) ~—wh1ch sets the
mammum at 3 niominees ~ conflicts with itself,

The cmly instance where the two parts of the Proposal could plausibly be
read together is if the Board of Directors had twelve positions - then the three
nominees would constitute 25% of the overall board. However, the Cnmpany 5
Board of Directors has ning members.

) ’fhe Com;ﬁany is confused by the language used by the Proponent in drafting.
the Proposal. ‘The Company § 3hareholders would no doubt also be confused by
such language and what it would mean v d. So confused, in fact,
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that they would not know what exactly they were voting for, nor what the final
effect of enacting such Proposal would be.

~ Multiple Interpretation #ﬁz

Addmanaliy as stazed in the previous section af ﬂus letter, ﬁie Pfoposal also
is not ciﬁar asto what exaeﬂy ihm dxrecnve from the Proposal is requmng (as set

The Baard of Directots shali adopt a procedure for timely resol "ng d;s;mtes
over whether notice of a nomination was timely given and whether the
,lxsciesure and Statement comply with this paragraph {d) of Section 1 of

o

Article 1] and any applicable SEC rules.

“This mguage is open to various meanmgs, mcludmg, among others, that the
Board enact a procedure for:

- Ensumng the D;sciasure and Statemem comply with paragraph (d) of
Section 1 of Article [1l and any applicable SEC rules, and if so,
‘which specific regulations applied (as discussed in section Iﬁ(c}(a) of
this letter); ,

- Analyzing whether the Disclosure and Statement comply w ith .
paragraph (d) of Section 1 of Article [l and any apphcable SBQ
rules before a dispute;

- Reviewing procedural issues in connection with the above;

- Reviewing substantive issues in connection with the above*

- A ccmbmatian of two or more of the above.

resaid directive in the Proposal creates a sztuatmn
pretations that any reasonable party could envision.
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Based on the above, the Company would not know how to implement the Proposal
and the Company’s sharcholdets would not know with any certainty whai they are
voting either for or against.

Because the Proposal is open to multiple in "‘i’.pretatmns, the Company
cannot be sure how to implement what the Proposal requires, and the shareholders.
cannot be certain what they are voting for or against. The entire Proposal should

ﬂ:erefore be excluded pursuant to Rule 343-8(1)(3)

¢.. The ?rogmsai should be excluded pursuant to Rule 14a-8(i
~ because the Proposal is des:gned to result in a benefi
~advance a personal interest of, the Proponent which is not

~ shared by the shareholders at large. '

Rﬁle 14a-8(1)(4) allows a sharehelder pmpcfsal to ha axeiuded “{1}!‘ ﬂm

or any other person, orifitis desxgned to result mna beneﬁt to {fhe pmpmient], orto
further a personal interest, which is not shared by the aihcr shareheldets atlarge”

; ing drafted in such a way

“that it might refaicé te mattﬁfz‘s w ay be of ¢ gene st 1o all security

holders; properly may be excluded under pamgraph {(1 {4)]. clear from the -
facts presented by the issuer that the proponent is using the proposal as a tactic
designed to redress a personal grievance or further a personal interest.” Release No.
19134 (1982). - Such proposals can be excluded. SLB No. 14at C{S)

,Furlong Pmanmai LLC and the P‘urlong 'Fund are controlled by Damel

z is active in the US Proxy Exﬂhange (USFX), wh:ch prowdes assist:ancﬁ
1o pubhc company shareholders seeking proxy aceess. Mr, Rudewicz’s own
'»persenal geal appeaxs t:o be ta cxbtam a board seat on-an SEC reporting company.
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claims 10 be measures to maximize shareholder value: The Company and the
existing board seek to look out for the best interests of the Company and
shareholders while maximizing shareholder value over the long term, M.
Rudewicz is seeking a short term fluctuation of the Company’s per share price or
for directors to be elected to the Board of the Company that will declare the highest

dividend. This is'not a view held by the shareholders as a whole.

The Company’s Board of Directors believes that for the Iong ferm interest
and value of the Company, it is important to have steady growth to provide a strong:
Company which can continue to generate profits long into the future and can -
continue-to employ its-current, and new, empioyees The Baaxd pr!dea

e;:bmﬁ;y, while maxxmxzmg shareholder value mfer the lang tcrm

‘When asked why he chose certain compames to submit proxy access
materials to, Mr. Rudewicz stated his investing model as the following: *, .. The
compames are ciea:ly worth more than mc current market vaims them at. Most af

their true worth, 'f.)ike many of the céﬁzpames 1i 1m est in, these compames tencf 1o be
the smailer ccmpames thh Icfwer hqmdxty > See

: ng
Pmposa{, to beneﬁt me sharehoidars asa whoic, but rather to further his own
persemal investment “strategy” and personal goals of obtaining a board se&t on:an
SEC reporting company.

Last year, after submitting himself to the Company as a potential nominee
for a position on the Company’s Board of Directors, and being rejected for same,
Mr» Rudewxcz demanded the C‘cxmpany s sharehoidef hst an:f began a costly proxy.




NOT VOTE” recommendation for the dissident proxy. ISS concluded 2
“vote forthis proposal could be a carte blanche for the dissident and its suppoﬂer
- Hzxmmmgb}r&”

P
“expense to the Company); at 9:25 P,
‘meeting of its shareholders, Mr. Rudewicz advised the company’s CFO by email
that: “Something has come up and 1 will not be attending tomorrow’s mesting”, In
‘the same email, Mr; Rudewwz also unceremoniously withdrew his, and his:
'ceﬂeague Mr Ryan’ 8, consent to be nominated as directors,.

_share waf the. Company 5 shaxes of stock as well as mdmdua} recng*mtmn for
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additionally sought passage of a proxy access proposal which would allow a group
of not greater than 5 sharcholders who own at least 15% of the company to

‘nominate directors in apposmnn to the management slate and mandate the
‘Company carry the 0

ition slate in its proxy materials at no cost to the dissident
(not unlike the current Proposal). Mr. Rudewicz also contacted various
shareholders of the: .Campanyg including Hﬁmmmgbmi Management, LLC,t0

"eso}mt votes for his nominees and proposal.

Fazio}ymg 1ts recezpt af n@t:ca af Rudewxcz 5. praxy c@ntcst the Cqmpany

m{iepenéem anaiysns of the w:‘rent proxy mﬁtest and stmngiy recommen&ed that
shareholders vote in favor of the management proxy materials coupled with a. “D()

After commenmn 4 pre
machinations upon the Cot

ng ail of the aforesaxé

% ,onthe mght béf’cre the: company S annuai

On March 29,2012, the Company submitted a formal compiaim to the Staff
related to thls afarementmned proxy contest, Mr Rmiewxcz sceks to. cantmue ins

cess proposals, and is driven by aspirational goal of obt
a board of an SEC reporting company. These are not goals shared by the

shareholders as a whole and therefore the Proposal should be excluded pursuant o

Rule 14a-8(i)(4).
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- 4. The Proposal May Be Excluded Under Rule 14a-8(i)(6) Because
the .
Company Lacks the Power er Authonty to. Implement the
?reposai»

Rule 14a-8(i)(6) pmvxdes that a pwpc)sal may be excluded if “the comp&ny =
would lack the power or authority to implement the proposal.” As in other
sections of this letter, it is beyond the power of the Company to implement the

. Pmposa! forthe follewmg reasons; First, ;mplementanon of the Propesal voul

mieadmg that the Campany wauld lack the pracncai authority to 1mp§eme}zi ﬁae
Proposal.

.se;:k:n' 'mriaterai board action ehmmatmg restrmtxcns cn shareholder ,
written consent violates Delaware law and the company thus lacks ﬂ}ﬁ we.r to-
xmplemem) "

Accordingly, for substantially the same reasons that the Propo
excluded under Rule 14a-8(1)(2), the Company lacks the power and authorit
un;riemen{ the Proposal. )

In addxtmn, the Pmposai is properiy excludabie pursuant to Ruie i4a»‘8(x' )
?@
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them. A company “lack[s] the power or authority to implement” a proposal when
the proposal “is so vague and indefinite that [the company] would be unable to
_determine what action should be taken.” Inr’l Business Machines Carp (Jan. 14,
1992). Because the Proposal is so vague and indefinite in its application and
outcome, the Company would. be unable to___d&mrmme what action should be taken
to implement | 11

Based on the foregoing, the Company lacks both the legal and practical
authority to implement the Proposal, and, thus; the Proposal may be excinéed under
Rule 14a8(1)(6)

| Very tmlyycmrs

Manzrﬁ HUGHES LLP

Richard C. Engel

Copy 'w! -enclosures via Email and FedEx to:-

Microwave Filter Company, Inc.
6743 Kinne Street

Bast Syracuse, New York 13057
Attn: Carl Fahrenkn
and Robert Andrews, Chairman of the ﬂ(}“ax@i
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Furlong Financial, LLC
10 .G Street; NE.

Suite 710 -
Washington, DC 20002
Attn: Daniel Rudewicz



The Proposal



Purlong Pirandial, LLC:
10 G StreetNE

Suite 710
“Washingtenr, DC 20002

Qctober 26, 2012

VIA ELECTRONIC MAIL AND EXPRESS MAIL
Microwave Filter Company, Inc.

6743 Kinne Street

East Syracnse New York 13057

ATTHN: Richard Jongs, Corporate Secretary
Email; dick-i@microwavehilier con

Dear Mr. Jones:. -

Tam corrently the beneficial owner of over 77.000 shares of common stoek-of Mxemwave Filter Company, Inc. (the
"Company™) and ] have continuously held at Jeast $2,000.00 worth for more than 1 year. I intend to continue to hold
these. smnnes though the,datc of the Campanys annuad eetin 3 ef sharahelders tobebeld in 2013.

In accordance with Rule 14a-8 of the Securities Exchange Act of 1934, 1 have enclosed a sharcholder proposal to be
included in the Company’s mey‘stat‘e:mmc and proxy card relating to the Company’s annual meeting. In addition, T
have enclosed proof of ownership. '

Hyou would liketo émmss dny of the iters mentioned sbuve please feel free to conmat me at (202) 99993854 orat
@ furinu g manczal csm Thank you for your time and consideration.

Sincerely,

Danjel Rudewicz, CFA




RESOLVED, pursuant o paragraph (b} of Section 10 of Aticle TI] of the Bylaws (the "Bylaws") of
‘Microwave Filter Company, Inc. (the “Corporation”™), sh;zrahamm ‘hereby. amend the Bylaws to add
paragraph (d) of S¢ction 1 of Article 11k

“The Corporation shall include in its proxy materials for a meeting of shareholders the name,
together with the Disclosme and Statement (both defined below), of any person nominated for
election o the Board of Directors by a shareholder or group thereof that satisfies the requirements
of this paragraph (d) of Section 1 of Article U (the. "Nominator'), and allow shareholders to vote
with respect to such nominee on the Corporation’s proxy card. Each Nominator may nominate up
1o three candidates for election at & meeting. To be eligible 1o make a nomination, a Nominator
must:

(i) have beneficially owned 3% or more of the Corporation's outstanding common sfock (the
"Required Shares") for at least three years;

{ii} ptowée written notice mecwcd by the Secretary of the Corporation- ‘within: the time period:
specified in pamgrap/ b) and (c) ticle 111 of these Bylaws containing (A) with-
respect 1o the nominee, (1) t by ;}amgraph {b) and {c) of Section 1 of
Article [11 of these Bylaws (such 'mfc:;maatwu is referred to erein as the "Disclosure”) and (2)
such nominee's consent 1o being named in the proxy statement and 1o serving as.a-director if

elected; and (B) with respect to the Nominiator, proof of ownership of the Required Shares; and

{m) execute. an undertaking that it agrees (AY to assume all Tiability of any violation of law or
.regulanon arising out-of - the ‘Nominator’s connriunicaions -with Shm:eho}ders ’udmg the
Disclosure (B) to the extent it uses soliciting material. other than the Corporation's proxy
;ma;emls, comply with all applicable laws and regulations.

The Nominator may furnish, at the time the Disclosure is submitted to the Secretary of
iha f_’forporanon, a statement for inclusion ini the Company’s proxy statement, not to
exceed 500 words, in support of the nominee's candidacy (the “Sta .Beard of
Directors shall adopt a pmwdare: for timely resolving disputes over whether notice of a
nomination was timgly given and whether the Disclosure and Statement comply with this

paragraph {d) of Section 1 ﬁfAmcla I and any apphcabie SEC rules.”

'I‘he following shall be: addcd 10 p:

“Notwithsiandir ng the foregoing, rhe tota! number csf direclors e!ectcd at any ‘meeting ma nclmie
candidates nommatmj under the fprgmdu:es set forth in paragraph (d) of Section 1 of Astic
representing 1o more than 25% of the total number of the Corporation’s directors.”

Supporting Statement

The proposed amendment will give shareholders the ability to vote for the Nominator’ s_eaﬂdxdam(s} and
{ candidate{s} on: the same proxy cwd, This proposal also may g::ve hare
option to-nominate a director without the need to incur additional mailing costs.

WE URGE YOU TO VOTE FOR THIS PROPOSAL:.



October 09,2012

Furlong Fund LLC
10 G St. NE Suite 710
Washington, DC 20002-4288

Dear Mr. Rudewicz:

This letter is in response to your recent request regarding confirmation of a position held in
your Fidelity account ending in *++ FISMA & OMB Memorandum M-07-16 ***

Per your request, piaasé ac cept this

s letter as canﬁmatmm As c;f October 8, 2012‘ your above.
refcrenced account has held and has b ‘

represenfam?e at 300-344-66“66 for assistance. We appreclate yeu:r busmess

Sincerely,

Brian Ritz |
Client Services Representative

Out File: W534796-080CT12

?&mna! and Workplace [nvesting
Maik: PO, Bo: cinnati, OH 45277-0045
Office; 500 Salem § m:tht‘eld. R102917

Clearing, custody or other brokerage services may h& ol vided by N&tiena‘l I‘manmai Semces LiCor Fndeizty
amkexagc Services LLC, Members NYSE, SIPC



