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Dear Mr. Williams:

This is in response to your letter dated December 27, 2012 concerning the
shareholder proposal submitted to Morgan Stanley by C. Francois Swanepoel. Copies of
all of the correspondence on which this response is based will be made available on our
website at http://www. sec.gov/divisions/corpfin/cf-noaction/14a-8.shtmi. For your
reference, a brief discussion of the Division’s informal procedures regarding shareholder
proposals is also available at the same wcbsite address.

Sincerely,

Ted Yu
Senior Special Counsel

Enclosure

cc:  C. Francois Swanepoel
francois@gifts-and-curios.com



January 15, 2013

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Morgan Stanley
Incoming letter dated December 27, 2012

The proposal relates to the chairman of the board.

There appears to be some basis for your view that Morgan Stanley may exclude
the proposal under rule 14a-8(f). We note that the proponent appears to have failed to
supply, within 14 days of receipt of Morgan Stanley’s request, documentary support
sufficiently evidencing that he satisfied the minimum ownership requirement for the one-
year period as of the date he submitted the proposal as required by rule 14a-8(b).
Accordingly, we will not recommend enforcement action to the Commission if Morgan
Stanley omits the proposal from its proxy materials in reliance on rules 14a-8(b) and
14a-8(f). In reaching this position, we have not found it necessary to address the
alternative bases for omission upon which Morgan Stanley relies.

Sincerely,

Adam F. Turk
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to.
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

, Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or aot activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information,; however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commisston’s no-action responses to
Rule 142a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary |
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any sharcholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company's proxy
material.
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New York, NY 10017 marc.williams@davispolk.com
December 27, 2012

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, D.C. 20549

via email: shareholderproposals@@sec.gov

Ladies and Gentlemen:

On behalf of Morgan Stanley, a Delaware corporation (the “Company”), and in
accordance with Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), we are filing this letter with respect to the shareholder proposal dated
November 9, 2012 (the “Proposal”) submitted by C. Francois Swanepoel (the “Proponent”) and
received by the Company on November 9, 2012 for inclusion in the proxy materials Morgan
Stanley intends to distribute in connection with its 2013 Annual Meeting of Shareholders (the
“2013 Proxy Materials”). The Proposal and related correspondence are attached hereto as
Exhibit A and Exhibit B, respectively.

We hereby request confirmation that the Staff of the Division of Corporation Finance (the
“Staff”) will not recommend any enforcement action if, in reliance on Rule 14a-8, Morgan
Stanley omits the Proposal from the 2013 Proxy Materials. In accordance with Rule 14a-8(j),
this letter is being filed with the Securities and Exchange Commission (the “Commission”) not
less than 80 days before Morgan Stanley plans to file its definitive proxy statement.

Pursuant to Staff Legal Bulletin No. 14D (CF), Shareholder Proposals (November 7,
2008), question C, we have submitted this letter and any related correspondence via email to
shareholderproposals@sec.gov. Also, in accordance with Rule 14a-8(j), a copy of this
submission is being sent simultaneously to the Proponent as notification of the Company’s
intention to omit the Proposal from the 2013 Proxy Materials. This letter constitutes the
Company’s statement of the reasons it deems the omission of the Proposal to be proper.
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THE PROPOSAL
The Proposal asks that the shareholders of the Company adopt the following resolution:

“Resolved that: The position of Chief Executive Officer and Chairman of
the Board be separated. Practice good corporate governance by doing all
that is necessary to achieve this.

I urge each owner of our great company to vote FOR this important
proposal.”

REASONS FOR EXCLUSION OF PROPOSAL

The Company believes that the Proposal may be properly omitted from the 2013 Proxy
Materials pursuant to:

e Rule 14a-8(f)(1) because the Proponent failed to provide adequate proof of ownership to
satisfy Rule 14a-8(b);

¢ Rule 14a-8(i)(2) because the Proposal would, if implemented, violate Delaware law;

e Rule 14a-8(i)(1) because the Proposal deals with a matter that is not a proper subject for
action by stockholders under Delaware law; and

e Rule 14a-8(i)(6) because the Company lacks the power to implement the Proposal.

1. The Company may omit the Proposal pursuant to Rule 14a-8(f)(1) because the
Proponent failed to provide adequate proof of ownership to satisfy Rule 14a-8(b)
within the required period of time.

Rule 14a-8(b) promulgated under the Exchange Act requires that in order to be eligible to
submit a proposal for inclusion in the Company’s proxy statement a proponent “must have
continuously held at least $2,000 in market value, or 1%, of the company’s securities entitled to
be voted on the proposal at the meeting for at least one year by the date you submit the proposal.
[The proponent] must continue to hold those securities through the date of the meeting,” and ifa
proponent is not the record holder of the securities, the proponent must provide “a written
statement from the ‘record’ holder of [the proponent’s] securities (usually a broker or bank)
verifying that, at the time [the proponent] submitted [his or her] proposal, [the proponent]
continuously held the securities for at least one year.”

The Proponent is not currently the registered holder on the Company’s books and records
of any shares of the Company’s common stock and has not provided adequate proof of
ownership. The Proponent in the Proposal itself states “I hold my shares in an account with TD
Ameritrade,” and the Proposal was accompanied by a written statement from TD Ameritrade to
such effect. However, the TD Ameritrade written statement was dated November 6, 2012 and
therefore does not verify that at the time the Proponent submitted his proposal (November 9,
2012) the Proponent continuously held the securities for at least one year. See Exhibit A. On
November 16, 2012, the Company sent a deficiency notice to the Proponent, in accordance with
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the guidelines set forth in Staff Legal Bulletin No. 14F (CF), Shareholder Proposals (October 18,
2011) and Staff Legal Bulletin No. 14G (CF), Shareholder Proposals (October 16, 2012), alerting
the Proponent of the need for satisfactory verification of the Proponent’s ownership of the
Company’s common stock as well as the need for a statement that the Proponent intends to hold
his shares through the date of the annual meeting of stockholders. On November 16, 2012, the
Company received a letter from the Proponent by email providing a written statement that the
Proponent intends to hold his shares through the date of the annual meeting of stockholders and
informing the Company that the Proponent would provide the necessary proof of ownership from
TD Ameritrade. However, the Proponent did not submit the necessary proof of ownership from
TD Ameritrade within the 14-day period after receipt of the Company’s November 16, 2012
letter as required under Rule 14a-8(f)(1).

Because the TD Ameritrade statement dated November 6, 2012 “omits any reference to
continuous ownership for a one-year period,” and the Proponent did not submit any further proof
of ownership documentation, the Proponent has failed to establish that he has continuously held
the requisite securities for at least one year as of the date he submitted the Proposal. Staff Legal
Bulletin 14F, Part C. Common errors shareholders can avoid when submitting proof of
ownership to companies (October 18, 2011). Accordingly, the Proposal is properly excludable
under Rule 14a-8(f)(1).

2. The Company may omit the Proposal pursuant to Rule 14a-8(i)(2) because the
Proposal would, if implemented, violate Delaware law.

Rule 14a-8(i)(2) permits the omission of a proposal when “the proposal would, if
implemented, cause the company to violate any state, federal, or foreign law to which it is
subject.” Because the Proposal is mandatory rather than precatory it would, if implemented,
violate the General Corporation Law of the State of Delaware (the “DGCL”) in a number of
respects.

First, Section 141(a) of the DGCL provides that the “business and affairs of every
corporation organized under this chapter shall be managed by or under the direction of a board of
directors, except as may be otherwise provided in this chapter or in its certificate of
incorporation.” The Proposal would commit the Company’s Board of Directors (the “Board”) to
subordinate their fiduciary duties to act in the best interest of the Company and its shareholders
to a supervening duty to act in the manner dictated by the Proposal — that is, to remove the
current Chairman from office and to refrain from electing any other person to the office of both
Chairman and Chief Executive Officer. Because the mandatory nature of the Proposal would
thus restrict and infringe on the Board’s exercise of its fiduciary duties and managerial authority,
and could result in the Board violating its fiduciary duties, the Proposal would, if implemented,
violate Section 141(a) of the DGCL as it has been interpreted by the Delaware courts. See the
opinion of Richards, Layton & Finger, P.A., Delaware counsel to the Company (“Richards
Layton”), attached as Exhibit C to this effect.

Second, Section 142(a) of the DGCL expressly authorizes the board of directors to
determine the titles and duties of the officers who will execute the day-to-day business of the
corporation: “Every corporation organized under this chapter shall have such officers with such
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titles and duties as shall be stated in the bylaws or in a resolution of the board of directors which
is not inconsistent with the bylaws. . . . ” Section 142(a) also expressly provides that “[a]ny
number of offices may be held by the same person unless the certificate of incorporation or
bylaws otherwise provide.” The Proposal is neither an amendment to the Company’s certificate
of incorporation nor an amendment of its bylaws, and therefore implementation of the Proposal
would violate Section 142(a) of the DGCL because — by virtue of its mandatory nature — it would
prohibit a person from holding both the Chairman and Chief Executive Officer positions. Under
the DGCL such a prohibition would be valid only if it is reflected in the Company’s certificate of
incorporation or bylaws. See Exhibit C for the opinion of Richards Layton to this effect.

Third, Sections 142(a) and (b) of the DGCL grant a board of directors the power to
determine the officers of the corporation and permit such authorization to be limited by a
provision in the bylaws of the corporation. However, the Proposal is not an amendment to the
bylaws. Therefore, the Proposal if implemented would violate Sections 142(a) and (b) of the
DGCL because it would restrict the authority of the Board to select the Chairman and Chief
Executive Officer of the Company without such restriction being reflected in the Company’s
certificate of incorporation or bylaws. See Exhibit C for the opinion of Richards Layton to this
effect.

Fourth, the Proposal if implemented would violate Section 142 because it would mandate
the removal of the Company’s current chairman (because he is also the Company’s Chief
Executive Officer). Removal from the Board of the authority to select the Company’s Chairman
would violate well established Delaware case law. See Exhibit C for the opinion of Richards
Layton to this effect.

Fifth, the Proposal would, if implemented, violate the Company’s bylaws, Section 4.01 of
which provides: “The officers of the [Company] shall be elected by the [Board] and shall consist
of: a Chairman of the Board; a Chief Executive Officer . ... Any number of offices may be
held by the same person, unless otherwise prohibited by law, the [Certificate of Incorporation] or
these [Bylaws]” and Section 4.02 of which provides: “The elected officers of the [Company]
shall be elected annually by the [Board] at the regular meeting of the [Board] held after each
annual meeting of stockholders”. The Proposal would violate these provisions by removing from
the Board the power to determine that the same person should simultaneously hold the offices of
Chairman and Chief Executive Officer (contrary to the express permissive language of Section
4.01), requiring the Board to remove the current Chairman and limiting the Board’s ability to
select a Chairman going forward. Because the Proposal conflicts with the Company’s bylaws, it
is contrary to Delaware law. See Exhibit C for the opinion of Richards Layton to this effect.

3. The Company may omit the Proposal pursuant to Rule 14a-8(i)(1) because it deals
with a matter that is not a proper subject for action by stockholders under Delaware
law.

The Proposal is not a proper matter for shareholder action under the laws of Delaware,

the jurisdiction in which the Company is incorporated. Accordingly, the Company may properly
exclude the Proposal under Rule 14a-8(i)(1).
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Rule 14a-8(i)(1) allows a company to omit from its proxy materials shareholder proposals
that are “not a proper subject for action by shareholders under the laws of the jurisdiction of the
company’s organization.” In this regard, the note to Rule 14a-8(i)(I) provides, in part, that
“[d]epending on the subject matter, some proposals are not considered proper under state law if
they would be binding on the company if approved by shareholders” and the Staff has
consistently permitted the exclusion of stockholder proposals mandating or directing a
company’s board of directors to take certain action inconsistent with the discretionary authority
provided to boards of directors under state law pursuant to Rule 14a-8(i)(1). See Bank of
America (February 24, 2010); MGM Mirage (February 6, 2008); Cisco Systems, Inc. (July 29,
2005); Constellation Energy Group, Inc. (March 2, 2004); Philips Petroleum Company (March
13, 2002); Ford Motor Co. (March 19, 2001); American National Bankshares, Inc. (February 26,
2001); and AMERCO (July 21, 2000).

As described above, under the DGCL and the Company’s bylaws it is the Board, not the
shareholders, who are vested with the authority, and fiduciary obligation, to manage the affairs
of the Company, including the determination of the officers of the Company. The DGCL does
not permit shareholders to compel directors to take action on matters as to which the directors are
required to exercise judgment. Accordingly, the Proposal is not a proper subject for shareholder
action. See Exhibit C for the opinion of Richards Layton to this effect.

4. The Company may omit the Proposal pursuant to Rule 14a-8(i)(6) because the
Company lacks the power to implement the Proposal.

Rule 14a-8(i)(6) provides that a company may omit a proposal “if the company would
lack the power or authority to implement the proposal.” The Proposal may be excluded on this
basis for two reasons.

First, as described above, implementation of the Proposal would violate both the DGCL
and the Company’s bylaws. Accordingly, the Company does not have the power and authority
to implement the Proposal. See Exhibit C for the opinion of Richards Layton to this effect.

Second, the Commission has consistently concurred with the exclusion of proposals
concerning the roles of Chairman of the Board and Chief Executive Officer where the proposal
or supporting statement does not provide the Company with sufficient flexibility for
implementation. The Commission has stated that when “the proposal does not provide the board
with an opportunity or mechanism to cure such a violation of the standard requested in the
proposal, it appears that the proposal is beyond the power of the board to implement.” Exxon
Mobil Corp.(January 21, 2010) (excluding a proposal that requests the chairman of the board to
be an independent director pursuant to Rule 14a-8(i)(6)); Cintas Corp. (August 27, 2004) (same);
SouthTrust Corp. (January 16, 2004); Wachovia Corp. (February 24, 2004) and Bank of America
Corp. (February 24, 2004). The Proposal does not provide the Board with any flexibility for
transition upon the departure of a Chairman if no remaining board member has both the time and
willingness to accept the additional responsibilities of serving as Chairman. In such a case, it
would not be in the Board’s power to ensure that an individual with the necessary qualifications,
availability and willingness to serve would assume the role of Chairman immediately to comply
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with the Proposal, and additional time would be required for identification and election of a
suitable director to become Chairman. The Proposal does not provide the Company with this
necessary flexibility.

For the reasons stated above, the Company believes that the Proposal may be excluded
from the 2013 Proxy Materials under Rule 14a-8(i)(6).
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CONCLUSION

The Company requests confirmation that the Staff will not recommend any enforcement
action if, in reliance on the foregoing, Morgan Stanley omits the Proposal from its 2013 Proxy
Materials. If you should have any questions or need additional information, please contact the
undersigned at (212) 450-6145 or marc.williams(davispolk.com. [f the Staff does not concur
with the Company’s position, we would appreciate an opportunity to confer with the Staff
concerning these matters prior to the issuance of its response.

£,
oo i
Marc O. Williams

Attachment

cew/att:  Martin Cohen, Corporate Secretary, Morgan
Stanley

Jeanne Greeley O’Regan, Deputy Corporate
Secretary, Morgan Stanley

C. Francois Swanepoel
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Proposal
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From: francois@gifts-and-curios.com [mailto:francois@gifts-and-curios.com]
Sent: Friday, November 09, 2012 4:34 PM

To: Foley, Patricia (LEGAL)

Subject: FW: Shareholder Proposal

Dear Mr Cohen
Please see 2 attached letters.
Kind regards

CF Swanpoel
Shareholder, Morgan Stanley

NOTICE: Morgan Staniey is not acling as a municipal advisor and the opinions or views contamed herein are not intended ta be,
and do not constitute, advice within the meaning of Section 975 of the Dodd-Frank Wall Street Reform and Consumer Protection
Act. If you have received this communication in error, please destray all elecironic and paper copies and notify the sender
immediately. Mistransmission is not intended o waive confidentiality or privilege. Morgan Stanley reserves the right, to the extent
permitted under applicable law, to monitor electronic communications. This message is subject fo lerms available at the following
link: http:iwaew. morganstaniey. comydisclaimers f you cannot access these inks, please nolify us by reply message and we will
send the contents to you. By messaging with Morgan Stanley you consent 1o the foregoing.




Morgan Stanley
1585 Broadway
New York, NY
10036

9 November 2012

Mr. Martin M. Cohen, Secretary

As the long term owner of 208 common shares in Morgan Staniey, | am
submitting this proposal for your careful and serious consideration. To
each owner of our great company and members of our board of
directors:

I hold my shares in an account with TD Amerifrade. Included please see
supporting documents to show that | do qualify to submit my proposal to
a vote of the security holders of our company.

My address
*** FISMA & OMB Memorandum M-07-16 ***

Feel free to contact. Mt & oms Memorandum H¥RH £ave any questions.
Resolved that: The position of Chief Executive Officer and Chairman of the
Board be separated. Practice good corporate govemc:nce by doing all
that is necessary to achieve this.

| urge each owner of our great company o vote FOR this important
proposal.

Respectfully submitted

il
. Francois Swanepoel




Ameritrade

November 8, 2012

Cornelius Francois Swanepoel

*** FISMA & OMB Memorandum M-07-16 ***

Re: TD Ameritrade account esting MB Memorandum M-07-16 ***
Dear Cornelius Francois Swanepoel,

Thank you for allowing me to assist you today. Pursuant to your request, this letter is to confirm that as of
the stant of business on November 6, 2012 you hoid 104 shares of Discover {DFS) and 208 shares of
Morgan Stanley (MS) in your TD Ameritrade Individual accoemaandingns Memoratadhiaarsist2months,
each of these positions has had a value of at least $2,000 based on your snare amount. Please note,
these securities are registered in street name and

if you have any further questions, please contact 800-668-3900 to speak with a TD Ameritrade Client
Services representative, or e-mail us at clientservices@tdameritrade.com. We are available 24 hours a
day, seven days a week.

Sincerely,

Alison Fitzgibbons
Resource Specialist
TD Ameritrade

This information is furnished as part of a general information service and TD Ameritrade shall not be liable for any damages arising
out of any inaccuracy in the information. Because this information may differ from your TD) Ameritrade monthly statement, you
should rely only on the TD Ameritrade monthiy statement as the official record of your TD Ameritrade account.

TD Ameritrade does not provide investment, legal or tax advice. Please consult your investment, legal or tax advisor regarding tax
consequences of your transactions.

TDAS380 L0912

FE00 | weww amerilrade com




Exhibit B

Correspondence and Proof of Ownership
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From: Foley, Patricia (LEGAL) On Behalf Of Tyler, Jacob (LEGAL)
Sent: Friday, November 16, 2012 11:24 AM

To: francois@gifts-and-curios.com

Cc: Tyler, Jacob (LEGAL); Foley, Patricia (LEGAL)

Subject: Stockholder Proposal

Dear Mr. Swanepoel:
Please see the attached letter.

Sincerely,

Patricia Foley on behalf of Jacob Tyler

Morgan Stanley | Legal and Compliance

1221 Avenue of the Americas, 35th Floor | New York, NY 10020
Phone: +1 212 762-5639

Patricia. Foley@morganstaniey.com

Be carbon conscious. Please consider our environment before printing this email.

NOTICE: Morgan Staniey is not acling as a municipal advisor and the opinions or views contained herein are not intended to be,
and do not constitute, advice within the meaning of Section 875 of the Dodd-Frank Wall Streel Reform and Consumer Protection
Act. It you have received this communication in error, please destroy all electronic and paper copies and notify the sender
mmediately. Mistransmission is not intended to waive confidentiality or privilege. Morgan St v resarves the right, to the extent
permitted under applicabie law, to monitor electronic communications. This message is subject 1o terms avafiable at the following
link: htip:Awww.morganstaniey. comidisclaimers If you cannot access these links, please notify us by reply message and we will

send the contents to you. By messaging with Morgan Stanley you consent o the foregoeing.




November 16, 2012

Morgan Stanley

C. Francois Swanepoel

*** FISMA & OMB Memorandum M-07-16 ***

Re: Morgan Stanley Stockholder Proposal

Dear Mr. Swanepoel:

On November 9, 2012, we received your letter via e-mail dated November 9, 2012 submitting a
proposal for inclusion in Morgan Stanley’s (the “Company”) 2013 proxy statement.

Rule 14a-8(b) promulgated under the Securities Exchange Act of 1934, as amended (the “Exchange
Act”), requires that in order to be eligible to submit a proposal for inclusion in the Company’s proxy
statement you must, among other things, have continuously held at least $2,000 in market value of Morgan
Stanley common stock for at least one year by the date you submitted the proposal and that you may prove
such eligibility by submitting a written statement from the “record™ holder of the shares (usually a broker or
bank) verifying that as of the date you submitted the proposal you had continuously held the requisite
amount of Morgan Stanley common stock for at lcast the onc year period prior to and including the date of
submission of the proposal. Rule 14a-8(b) also requires that you provide a written statement that you intend
to continue to hold the requisite shares through the date of the annual meeting of sharcholders. A copy of
Rule 14a-8, which applies to shareholder proposals submitted for inclusion in proxy statements, is enclosed
for your reference.

Your proof of ownership letter from TD Ameritrade is insufficient under Rule 14a-8(b) because it
only provides proof of ownership for at least one year as of November 6, 2012. Accordingly, in order to
comply with Rule 14a-8(b), you must submit to us a new proof of ownership letter verifying continuous
ownership of the requisite amount of Morgan Stanley common stock for at least the one year period prior to
and including November 9, 2012, the date you submitted your proposal.

Your submission is also insufficient since you have not provided a statement that you intend to
continue to hold the requisite shares through the date of the annual meeting of shareholders. Accordingly,
in order to comply with Rule 14a-8(b), you must provide a written statement that you intend to continue to
hold the shares through the date of the annual meeting of shareholders.

In order to meet the eligibility requirements for submitting a shareholder proposal, you must
provide the requested information no later than 14 calendar days from the date you receive this letter. If
you provide us with documentation correcting these eligibility deficiencies, postmarked or transmitted
electronically no later than 14 calendar days after the date you receive this letter, we will review the
proposal to determine whether it is appropriate for inclusion in our proxy statement.

6N

Jagob E. Tyler
Assistant Secretary

Sincerely,

Enclosure
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ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR Data is current as of November 14, 2012

Title 17: Commodity and Securities Exchanges
PART 240—GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE ACT OF 1934

§ 240.14a-8 Shareholder proposals.

This section addresses when a company must include a shareholder's proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or special
meeting of shareholders. In summary, in order to have your shareholder proposal included on a
company's proxy card, and included along with any supporting statement in its proxy statement, you
must be eligible and follow certain pracedures. Under a few specific circumstances, the company is
permitted to exclude your proposal, but only after submitting its reasons to the Commission. We
structured this section in a question-and-answer format so that it is easier to understand. The
references to “you” are to a shareholder seeking to submit the proposal.

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or
requirement that the company and/or its board of directors take action, which you intend to present at
a meeting of the company's shareholders. Your proposal should state as clearly as possible the
course of action that you believe the company should follow. If your proposal is placed on the
company's proxy card, the company must also provide in the form of proxy means for shareholders to
specify by boxes a choice between approval or disapproval, or abstention. Unless otherwise indicated,
the word “proposal” as used in this section refers both to your proposal, and to your corresponding
statement in support of your proposal (if any).

(b) Question 2: Who is eligible to submit a proposal, and how do | demonstrate to the company
that | am eligible? (1) In order to be eligible to submit a proposal, you must have continuously held at
least $2,000 in market value, or 1%, of the company's securities entitled to be voted on the proposal at
the meeting for at least one year by the date you submit the proposal. You must continue to hold those
securities through the date of the meeting.

(2) If you are the registered holder of your securities, which means that your name appears in the
company's records as a shareholder, the company can verify your eligibility on its own, although you
will still have to provide the company with a written statement that you intend to continue to hold the
securities through the date of the meeting of shareholders. However, if like many shareholders you are
not a registered holder, the company likely does not know that you are a shareholder, or how many
shares you own. In this case, at the time you submit your proposal, you must prove your eligibility to
the company in one of two ways:

(i) The first way is to submit to the company a written statement from the “record” holder of your
securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held the securities for at least one year. You must also include your own written
statement that you intend to continue to hold the securities through the date of the meeting of
shareholders; or

(i) The second way to prove ownership applies only if you have filed a Schedule 13D (§ 240.13d-
101), Schedule 13G (§ 240.13d-102), Form 3 (§ 249.103 of this chapter), Form 4 (§ 249.104 of this
chapter) and/or Form 5 (§ 249.105 of this chapter), or amendments to those documents or updated
forms, reflecting your ownership of the shares as of or before the date on which the one-year eligibility

http://www.ecfr.gov/cgi-bin/text-idx ?c=ecfr&SID=d7fc4ac82edb675738¢c1d96db66e813...  11/16/2012



eCFR — Code of Federal Regulations Page 2 of 6

period begins. If you have filed one of these documents with the SEC, you may demonstrate your
eligibility by submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a change in
your ownership level;

(B) Your written statement that you continuously held the required number of shares for the one-
year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of the shares through the date of
the company's annual or special meeting.

(c) Question 3: How many proposals may | submit? Each shareholder may submit no more than
one proposal to a company for a particular shareholders' meeting.

(d) Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.

(e) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting your
proposal for the company's annual meeting, you can in most cases find the deadline in last year's
proxy statement. However, if the company did not hold an annual meeting last year, or has changed
the date of its meeting for this year more than 30 days from last year's meeting, you can usually find
the deadline in one of the company's quarterly reports on Form 10-Q (§ 249.308a of this chapter), orin
shareholder reports of investment companies under § 270.30d-1 of this chapter of the Investment
Company Act of 1940. In order to avoid controversy, shareholders should submit their proposals by
means, including electronic means, that permit them to prove the date of delivery.

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive
offices not less than 120 calendar days before the date of the company's proxy statement released to
shareholders in connection with the previous year's annual meeting. However, if the company did not
hold an annual meeting the previous year, or if the date of this year's annual meeting has been
changed by more than 30 days from the date of the previous year's meeting, then the deadline is a
reasonable time before the company begins to print and send its proxy materials.

(3) if you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and
send its proxy materials.

(f) Question 6: What if | fail to follow one of the eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal, but
only after it has notified you of the problem, and you have failed adequately to correct it. Within 14
calendar days of receiving your proposal, the company must notify you in writing of any procedural or
eligibility deficiencies, as well as of the time frame for your response. Your response must be
postmarked, or transmitted electronically, no later than 14 days from the date you received the
company's notification. A company need not provide you such notice of a deficiency if the deficiency
cannot be remedied, such as if you fail to submit a proposal by the company's properly determined
deadline. If the company intends to exclude the proposal, it will later have to make a submission under
§ 240.14a-8 and provide you with a copy under Question 10 below, § 240.14a-8()).

(2) If you fail in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals from its
proxy materials for any meeting held in the following two calendar years.
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(9) Question 7: Who has the burden of persuading the Commission or its staff that my proposal
can be excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is
entitied to exclude a proposal.

(h) Question 8: Must | appear personally at the shareholders' meeting to present the proposal? (1)
Either you, or your representative who is qualified under state law to present the proposal on your
behalf, must attend the meeting to present the proposal. Whether you attend the meeting yourself or
send a qualified representative to the meeting in your place, you should make sure that you, or your
representative, follow the proper state law procedures for attending the meeting and/or presenting
your proposal.

(2) If the company holds its shareholder meeting in whole or in part via electronic media, and the
company permits you or your representative to present your proposal via such media, then you may
appear through electronic media rather than traveling to the meeting to appear in person.

(3) If you or your qualified representative fail to appear and present the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materials for any
meetings held in the following two calendar years.

(i) Question 9: If | have complied with the procedural requirements, on what other bases may a
company rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper
subject for action by shareholders under the laws of the jurisdiction of the company's organization;

NOTE To PARAGRAPH ( i )(1): Depending on the subject matter, some proposals are not considered proper
under state law if they would be binding on the company if approved by shareholders. In our experience, most
proposals that are cast as recommendations or requests that the board of directors take specified action are
proper under state law. Accordingly, we will assume that a proposal drafted as a recommendation or suggestion
is proper unless the company demonstrates otherwise.

(2) Violation of law: If the proposal would, if implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;

NOTE TO PARAGRAPH ( i )(2): We will not apply this basis for exclusion to permit exclusion of a proposal on
grounds that it would violate foreign law if compliance with the foreign law would result in a violation of any state
or federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including § 240.14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim
or grievance against the company or any other person, or if it is designed to result in a benefit to you,
or to further a personal interest, which is not shared by the other shareholders at large;

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its net
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to the
company's business;

(6) Absence of power/authority: If the company would lack the power or authority to implement the
proposal;

(7) Management functions: If the proposal deals with a matter relating to the company's ordinary
business operations;
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(8) Director elections: If the proposal:
(1) Would disqualify a nominee who is standing for election;
(i) Would remove a director from office before his or her term expired;

(iii) Questions the competence, business judgment, or character of one or more nominees or
directors;

(iv) Seeks to include a specific individual in the company's proxy materials for election to the
board of directors; or

(v) Otherwise could affect the outcome of the upcoming election of directors.

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders at the same meeting;

NOTE TO PARAGRAPH ( i )(9): A company's submission to the Commission under this section should specify
the points of conflict with the company’s proposal.

(10) Substantially implemented: If the company has already substantially implemented the
proposal;

NOTE TO PARAGRAPH ( i )(10): A company may exclude a shareholder proposal that would provide an advisory
vote or seek future advisory votes to approve the compensation of executives as disclosed pursuant to Item 402
of Regulation S-K (§ 229.402 of this chapter) or any successor to ltem 402 (a “say-on-pay vote”) or that relates
to the frequency of say-on-pay votes, provided that in the most recent shareholder vote required by § 240.14a-21
(b) of this chapter a single year ( i.e., one, two, or three years) received approval of a majority of votes cast on
the matter and the company has adopted a policy on the frequency of say-on-pay votes that is consistent with
the choice of the majority of votes cast in the most recent shareholder vote required by § 240.14a-21(b) of this
chapter.

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to
the company by another proponent that will be included in the company's proxy materials for the same
meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as another
proposal or proposals that has or have been previously included in the company’s proxy materials
within the preceding 5 calendar years, a company may exclude it from its proxy materials for any
meeting held within 3 calendar years of the last time it was included if the proposal received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;

(i) Less than 6% of the vote on its last submission to shareholders if proposed twice previously
within the preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three times or
more previously within the preceding 5 calendar years; and

(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock
dividends.

(i) Question 10: What procedures must the company follow if it intends to exclude my proposal?
(1) If the company intends to exclude a proposal from its proxy materials, it must file its reasons with
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the Commission no later than 80 calendar days before it files its definitive proxy statement and
form of proxy with the Commission. The company must simultaneously provide you with a copy of its
submission. The Commission staff may permit the company to make its submission later than 80 days
before the company files its definitive proxy statement and form of proxy, if the company demonstrates
good cause for missing the deadline.

(2) The company must file six paper copies of the following:
(i) The proposal;

(i) An explanation of why the company believes that it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority, such as prior Division letters issued under the
rule; and

(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign
law.

(k) Question 11: May | submit my own statement to the Commission responding to the company's
arguments?

Yes, you may submit a response, but it is not required. You should try to submit any response to
us, with a copy to the company, as soon as possible after the company makes its submission. This
way, the Commission staff will have time to consider fully your submission before it issues its
response. You should submit six paper copies of your response.

(1) Question 12: If the company includes my shareholder proposal in its proxy materials, what
information about me must it include along with the proposal itself?

(1) The company's proxy statement must include your name and address, as well as the number
of the company's voting securities that you hold. However, instead of providing that information, the
company may instead include a statement that it will provide the information to shareholders promptly
upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting statement.

(m) Question 13: What can | do if the company includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my proposal, and | disagree with some of its
statements?

(1) The company may elect to include in its proxy statement reasons why it believes shareholders
should vote against your proposal. The company is allowed to make arguments reflecting its own point
of view, just as you may express your own point of view in your proposal's supporting statement.

(2) However, if you believe that the company's opposition to your proposal contains materially
false or misleading statements that may violate our anti-fraud rule, § 240.14a-9, you should promptly
send to the Commission staff and the company a letter explaining the reasons for your view, along
with a copy of the company's statements opposing your proposal. To the extent possible, your letter
should include specific factual information demonstrating the inaccuracy of the company's claims.
Time permitting, you may wish to try to work out your differences with the company by yourself before
contacting the Commission staff.

(3) We require the company to send you a copy of its statements opposing your proposal before it
sends its proxy materials, so that you may bring to our attention any materially false or misleading
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statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include it in its proxy materials, then the company
must provide you with a copy of its opposition statements no later than 5 calendar days after the
company receives a copy of your revised proposal; or

(i) In all other cases, the company must provide you with a copy of its opposition statements no
later than 30 calendar days before its files definitive copies of its proxy statement and form of proxy
under § 240.14a-6.

[63 FR 29119, May 28, 1998; 63 FR 50622, 50623, Sept. 22, 1998, as amended at 72 FR 4168, Jan. 29, 2007,
72 FR 70456, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 75 FR 56782, Sept. 16, 2010]

For questions or comments regarding e-CFR editorial content, features, or design, email ecfr@nara.gov.
For questions conceming e-CFR programming and delivery issues, email webteam@gpo.gov.
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From: francois@gifts-and-curios.com [mailto:francois@gifts-and-curios.com]
Sent: Friday, November 16, 2012 2:56 PM

To: Tyler, Jacob (LEGAL)

Subject: MS Stockholder Proposal

Dear Mr Tyler

Please see attched letter

Kind regards

C Francois Swanepoel

NOTICE: Morgan Staniey is not acting as a municipal advisor and the opinions or views contained herein are not intended to be,
and do not constitute. advice withir: the meaning of Section 975 of the Dodd-Frank Wall Street Reform and Consumer Protection
Act. If you have received this communication in error, please destroy all electronic and paper copies and notify the sender
immediately. Mistransmission is not intended 10 waive confidentiality or privilege. Morgan Stanley reserves the right, to the exient
pemitted under applicable law, to monitor electronic communications. This message is subject to lerms available at the following
iink: hitpyiwww morganstaniey.comydisclaimers If you cannot access these links, please notify us by reply message and we will
send the contents to you. By messaging with Morgan Stanley you consent to the foregoing.




C Francois Swanepoel

*** FISMA & OMB Memorandum M-07-16 ***

November 16 2012
Dear Mr Tyler
As per your request | hereby submit a written undertaking not to sell any of my
shares in Mogan Stankey Inc through the date of our company's annual
stockholders meeting in 2013. | have held 208 shares in Morgan Stanley Inc for
over 5 years and do not intend to sell any of my shares.
| will also submit a new letter to you from TD Ameritrade as proof that | have held
my shares through the record holder from at least November 9 2011 - November
92012

Kind regards

é Frgncois Swanepoel
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RICHARDS
JAYTON &
FINGER

Attorneys at Law

December 27, 2012

Morgan Stanley
1585 Broadway
New York, New York 10036

Re:  Shareholder Proposal of C. Francois Swanepoel

Ladies and Gentlemen:

We have acted as special Delaware counsel to Morgan Stanley, a Delaware
corporation (the "Company”), in connection with a shareholder proposal (the “Proposal”) by C.
Francois Swanepoel (the "Proponent™), dated November 9, 2012, for the 2013 annual meeting of
stockholders of the Company (the "Annual Meeting"). In this connection, you have requested
our opinion as to certain matters under the laws of the State of Delaware.

For the purpose of rendering our opinion as expressed herein, we have been
furnished with and have reviewed the following documents: (i) the Amended and Restated
Certificate of Incorporation of the Company as filed with the Secretary of State of the State of
Delaware (the "Secretary of State") on April 9, 2008, as amended by the Certificates of
Designation of the Company as filed with the Secretary of State on October 10, 2008, October
13, 2008 and October 28, 2008, respectively, the Certificates of Elimination of the Company as
filed with the Secretary of State on June 23, 2009 and July 20, 2011, and the Certificate of
Merger as filed with the Secretary of State on December 29, 2011 (collectively, the "Certificate
of Incorporation™); (ii) the Bylaws of the Company, amended and restated on March 9, 2010 (the
"Bylaws"); and (iii) the Proposal.

With respect to the foregoing documents, we have assumed: (i) the authenticity of
all documents submitted to us as originals; (ii) the conformity to authentic originals of all
documents submitted to us as copies; (iii) the genuineness of all signatures and the legal capacity
of natural persons; and (iv) that the foregoing documents, in the forms thereof submitted to us for
our review, have not been and will not be altered or amended in any respect material to our
opinion as expressed herein. We have not reviewed any document other than the documents
listed above for purposes of rendering this opinion, and we assume that there exists no provision
of any such other document that bears upon or is inconsistent with our opinion as expressed
herein. In addition, we have conducted no independent factual investigation of our own but
rather have relied solely on the foregoing documents, the statements and information set forth
therein and the additional factual matters recited or assumed herein, all of which we assume to be
true, complete and accurate in all material respects.

One Rodney Square # 920 North King Street ® Wilmington, Dt 19801 = Phone: 302-651-7700 ® Fax: 302-651-7701
RLFI 7591427v.3
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We have been advised, and accordingly assume for purposes of our opinion
herein, that James Gorman currently holds both the offices of Chairman of the Board of
Directors ("Chairman™) and Chief Executive Officer ("CEQ") of the Company.

THE PROPOSAL
The Proposal states the following:

"RESOLVED that: The position of CEO and Chairman of the
Board be separated. Practice good corporate governance by doing
all that is necessary to achieve this.

I urge that each owner of our great company to vote FOR this
important proposal.”

We have been advised that the Company is considering excluding the Proposal
from the Company's proxy statement for the Annual Meeting under, among other reasons, Rules
14a-8(1)(1), 142-8(i)(2) and 14a-8(i)(6) promulgated under the Securities Exchange Act of 1934,
as amended. Rule 14a-8(i)(1) provides that a registrant may omit a sharcholder proposal "[i]f the
proposal is not a proper subject for action by shareholders under the laws of the jurisdiction of
the company's organization.” Rule 14a-8(i}(2) provides that a registrant may omit a proposal
from its proxy statement when "the proposal would, if implemented, cause the company to
violate any state, federal, or foreign law to which it is subject.” Rule 14a-8(1)(6) allows a
proposal to be omitted if "the company would lack the power or authority to implement the
proposal.” In this connection, you have requested our opinion as to whether, under Delaware
law, (i) the Proposal is a proper subject for action by the Company's shareholders, (ii) the
implementation of the Proposal, if adopted by the Company's shareholders, would violate
Delaware law, and (iii) the Company has the power and authority to implement the Proposal.

For the reasons set forth below, the Proposal, in our opinion, is not a proper
subject for action by the sharcholders of the Company under Delaware law, would, if
implemented, violate Delaware law and is beyond the power and authority of the Company to
implement.

DISCUSSION

A. Section 141(a) of the General Corporation Law of the State of Delaware.

As a general matter, the directors of a Delaware corporation are vested with the
power and authority to manage the business and affairs of the corporation. Section 141(a) of the
General Corporation Law of the State of Delaware (the "General Corporation Law") provides, in
relevant part, as follows:
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The business and affairs of every corporation organized under this
chapter shall be managed by or under the direction of a board of
directors, except as may be otherwise provided in this chapter or in
its certificate of incorporation.

8 Del. C. § 141(a); see also Bylaws, Section 3.01 ("The business and affairs of the [Company]
shall be managed by or under the direction of its Board of Directors. In addition to the powers
and authorities by these [Bylaws] expressly conferred upon them, the Board of Directors may
exercise all such power of the [Company] and do all such lawful acts and things are not by law
or by the [Certificate of Incorporation] or by these [Bylaws] required to be exercised or done by
the stockholders.").

Section 141(a) expressly provides that if there is to be any deviation from the
general mandate that the board of directors manage the business and affairs of the corporation,
such deviation must be provided in the General Corporation Law or the certificate of
incorporation. See, e.g., CA, Inc. v. AFSCME Emps. Pension Plan, 953 A.2d 227, 232 (Del.
2008); Lehrman v. Cohen, 222 A.2d 800, 808 (Del. 1966). Section 141(a) sets forth the overall
approach taken by the General Corporation Law with regard to the separate and distinct roles of
the shareholders or investors of the corporation, on the one hand, and the board of directors or
managers of the corporation, on the other hand. As the Delaware Supreme Court has stated, "[a]
cardinal precept of the General Corporation Law of the State of Delaware is that directors, rather
than shareholders, manage the business and affairs of the corporation.” Aronson v. Lewis, 473
A.2d 805, 811 (Del. 1984); In re Citigroup Inc. Stholder Deriv. Litig., 964 A.2d 106, 120 (Del.
Ch. 2009); see also Quickturn Design Sys., Inc. v. Shapiro, 721 A.2d 1281, 1291 (Del. 1998)
("One of the most basic tenets of Delaware corporate law is that the board of directors has the
ultimate responsibility for managing the business and affairs of a corporation.”).

This principle has long been recognized in Delaware. Thus, in Abercrombie v.
Davies, 123 A.2d 893, 898 (Del. Ch. 1956), rev'd on other grounds, 130 A.2d 338 (Del. 1957),
the Court of Chancery stated that "there can be no doubt that in certain areas the directors rather
than the stockholders or others are granted the power by the state to deal with questions of
management policy.” Similarly, in Maldonado v. Flynn, 413 A.2d 1251, 1255 (Del. Ch. 1980),
rev'd on other grounds sub nom. Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981), the
Court of Chancery stated:

[T]he board of directors of a corporation, as the repository of the
power of corporate governance, is empowered to make the
business decisions of the corporation. The directors, not the
stockholders, are the managers of the business affairs of the
corporation.

1d.; 8 Del. C. § 141(a); see also Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d
173 (Del. 1986); Adams v. Clearance Corp., 121 A.2d 302 (Del. 1956); Maver v. Adams, 141
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A.2d 458 (Del. 1958); Lehrman, 222 A.2d at 800; In re CNX Gas Corp. Sholders Litig,, 2010
W1, 2705147, at *10 n.12 (Del. Ch. July 5, 2010).

The rationale for these statements is as follows:

Stockholders are the equitable owners of the corporation’s assets.
However, the corporation is the legal owner of its property and the
stockholders do not have any specific interest in the assets of the
corporation. Instead, they have the right to share in the profits of
the company and in the distribution of its assets on liquidation.
Consistent with this division of interests, the directors rather than
the stockholders manage the business and affairs of the corporation
and the directors, in carrying out their duties, act as fiduciaries for
the company and its stockholders.

Norte & Co. v. Manor Healthcare Corp., 1985 WL 44684, at *3 (Del. Ch. Nov, 21, 1985)
(citations omitted). As a result, directors may not delegate to others their decision making
authority on matters as to which they are required to exercise their business judgment. See
Rosenblatt v. Getty Oil Co., 1983 WL 8936, at *18 (Del. Ch. Sept. 19, 1983), aff'd, 493 A.2d
929 (Del. 1985); see also Grimes v. Donald, 673 A.2d 1207, 1214 (Del. 1996), overruled on
other grounds, Brehm v, Eisner, 746 A.2d 244 (Del. 2000); Field v. Carlisle Corp., 68 A.2d 817,
820-21 (Del. Ch. 1949); Clarke Mem'l Coll. v. Monaghan Land Co., 257 A.2d 234, 241 (Del.
Ch. 1969). Nor can the board delegate or abdicate this responsibility in favor of shareholders.
Paramount Commec'ns, Inc. v. Time Inc., 571 A.2d 1140, 1154 (Del. 1989); Smith v. Van
Gorkom. 488 A.2d 858, 873 (Del. 1985); see also Air Prods. & Chems., Inc v. Airgas, Inc., 16
A.3d 48, 124 (Del. Ch. 2011).

In exercising their discretion concerning the management of the corporation's
affairs, directors of a Delaware corporation owe fiduciary duties of care and loyalty to the
corporation and its shareholders. Schoon v. Smith, 953 A.2d 196, 206 (Del. 2008). However,
directors are not obligated to act in accordance with the desires of the holders of a majority of the
corporation's shares. See Paramount Commc'ns Inc. v. Time Inc., 1989 WL 79880, at *30 (Del.
Ch. July 14, 1989) ("The corporation law does not operate on the theory that directors, in
exercising their powers to manage the firm, are obligated to follow the wishes of a majority of
shares."), aff'd, 571 A.2d 1140 (Del. 1989); see also Hollinger Inc. v. Hollinger Int'l, Inc., 858
A.2d 342, 386-87 (Del. Ch. 2004). For example, in Abercrombie, 123 A.2d 893, the plaintiffs
challenged an agreement among certain shareholders and directors which, among other things,
purported to irrevocably bind directors to vote in a predetermined manner even though the vote
might be contrary to their own best judgment. The Court of Chancery concluded that the
agreement was an unlawful attempt by shareholders to encroach upon directorial authority:

So long as the corporate form is used as presently provided by our
statutes this Court cannot give legal sanction to agreements which
have the effect of removing from directors in a very substantial
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way their duty to use their own best judgment on management
matters.

Nor is this, as defendants urge, merely an attempt to do
what the parties could do in the absence of such an [a]greement.
Certainly the stockholders could agree to a course of persuasion
but they cannot under the present law commit the directors to a
procedure which might force them to vote contrary to their own
best judgment.

I am therefore forced to conclude that [the agreement] is
invalid as an unlawful attempt by certain stockholders to encroach
upon the statutory powers and duties imposed on directors by the
Delaware corporation law,

Abercrombie, 123 A.2d at 899-900 (citation omitted).

In a more recent decision, the Delaware Supreme Court found that Section 141(a)
was violated where a proposed bylaw would impermissibly infringe on directors’ exercise of
their fiduciary duties. CA, 933 A.2d at 237. In CA, the Court invalidated a stockholder-proposed
bylaw that would have required the board to pay a dissident stockholder's proxy expenses for
running a successful "short slate” because the bylaw potentially would have required the board to
expend corporate funds in cases where the exercise of their fiduciary duties would have restricted
such expenditures. Id. at 240. The Court stated that such bylaw "would violate the prohibition,
which our decisions have derived from Section 141{a), against contractual arrangements that
commit the board of directors to a course of action that would preclude them from fully
discharging their fiduciary duties to the corporation and its shareholders.” Id. at 238. In
reaching this decision, the Court noted that it had "previously invalidated contracts that would
require a board to act or not act in such a fashion that would limit the exercise of their fiduciary
duties,” and pointed to prior authority in which contractual provisions were found to be invalid
because they would "impermissibly deprive any newly elected board of [ ] its statutory authority
to manage the corporation under 8 Del, C. § 141(a)." Id. at 238-39 (internal quotations omitted).

The Court noted that, although the cases on which its opinion was premised
involved binding contractual commitments limiting the board's fiduciary duties—as opposed to
stockholder-proposed bylaws—the general principles applied equally to both. Id. at 239. The
Court stated:

This case involves a binding bylaw that the sharecholders seek to
impose involuntarily on the directors in the specific area of
election expense reimbursement. Although this case is
distinguishable in that respect, the distinction is one without a
difference. The reason is that the internal governance contract—
which here takes the form of a bylaw—is one that would also
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prevent the directors from exercising their full managerial power in
circumstances where their fiduciary duties would otherwise require
them to deny reimbursement to a dissident slate. That this
limitation would be imposed by a majority vote of the shareholders
rather than by the directors themselves, does not, in our view,
legally matter.

Id.; see also Quickturn, 721 A.2d at 1291-92 ("The Delayed Redemption Provision, however,
would prevent a newly elected board of directors from completely discharging its fundamental
management duties to the corporation and its stockholders for six months. . . . Therefore, we
hold that the Delayed Redemption Provision is invalid under Section 141(a), which confers upon
any newly elected board of directors full power to manage and direct the business and affairs of
a Delaware corporation. . . . The Delayed Redemption Provision 'tends to limit in a substantial
way the freedom of [newly elected] directors’ decisions on matters of management policy.'
Therefore, 'it violates the duty of each [newly elected] director to exercise his own best judgment
on matters coming before the board.™) (alterations in original; footnotes omitted).

Section 141(a) of the General Corporation Law and relevant case law clearly
provide that, subject to limitations set forth in the General Corporation Law or in a corporation's
certificate of incorporation, it is the board of directors of a Delaware corporation, not the
shareholders, that manages the affairs of the corporation, subject to the fiduciary duties of the
directors. In this case, the Proposal would impermissibly restrict the directors' managerial
authority and the exercise of the directors' fiduciary duties by requiring the Board of Directors of
the Company (the "Board") to remove Mr. Gorman from his position as either Chairman or
CEOQ, regardless of the Board's judgment as to whether such removal is in the best interests of
the Company and its shareholders, and by otherwise infringing on the Board's discretion with
respect to the selection of officers.

Like the proposed bylaw at issue in CA, the Proposal would constitute an
"internal governance contract” that would commit the directors to subordinate their fiduciary
duties to act in the best interests of the Company and its shareholders to a supervening duty to act
in a manner consistent with the Proposal. As discussed above, under the statutory framework,
the power to manage the affairs of the Company, including electing and removing officers of the
Company, is vested in the Board, subject to the Board's fiduciary duties. Thus, it is the Board,
acting in its good faith business judgment, that must decide who should serve as Chairman and
CEOQ and whether such positions should be held by the same person. However, if the Proposal is
adopted by the Company's shareholders, the Board would be required to remove Mr. Gorman
from his position as Chairman or CEQ, regardless of whether the Board believed such removal is
in the best interests of the Company and its sharcholders. Furthermore, if implemented, the
Proposal, would force the Board to refrain from electing any other person to both the Chairman
and CEO offices despite the Board's good faith determination that such offices should be held by
the same person, thereby preventing the Board from acting in accordance with its fiduciary
obligations to the Company and its shareholders. As such, because the duty created by the
Proposal to remove Mr. Gorman from office and to refrain from electing any other person to
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both offices, as the case may be, could result in the Board violating its fiduciary duties to the
Company and its shareholders, under the principles of CA as well as Quickturn, it would be
found to be invalid. See, e.g., CA. 953 A.2d at 240 (“the Bylaw mandates reimbursement of
election expenses in circumstances that a proper application of fiduciary principles could
preclude. That such circumstances could arise is not far fetched. Under Delaware law, a board
may expend corporate funds to reimburse proxy expenses '[wlhere the controversy is concerned
with a question of policy as distinguished from personnel o[r] management.’ But in a situation
where the proxy contest is motivated by personal or petty concerns, or to promote interests that
do not further, or are adverse to, those of the corporation, the board's fiduciary duty could
compel that reimbursement be denied altogether.") (footnote omitted); see also Carlson v.
Hallinan, 925 A.2d 506, 528 n.141 (Del. Ch. 2006). Because the Proposal, if implemented,
would impermissibly restrict and infringe on the directors’ exercise of their fiduciary duties and
managerial authority in violation of Section 141(a) of the General Corporation Law, the Proposal
would violate Delaware law. Since the implementation of the Proposal would violate Delaware
law, the Company does not have the power and authority to implement the Proposal.
Additionally, because it is the Board, not the shareholders, who are vested with the authority, and
fiduciary obligation, to manage the affairs of the Company under Section 141(a) of the General
Corporation Law, including the determination of the officers of the Company, and the General
Corporation Law does not permit shareholders to compel directors to take action on matters as to
which the directors are required to exercise judgment in a manner which may in fact be contrary
to the directors’ own best judgment, see CA, 953 A.2d at 239, the Proposal is not a proper subject
for shareholder action.’

! The Proposal could also be viewed as violating Section 141(a) of the General
Corporation Law because it could require the Company to expend additional funds (in the form
of compensation for a second person to hold one of the positions of Chairman or CEO that a
single person otherwise would have held). The Board is under an obligation to use its own best
judgment to determine how corporate funds should be spent, including with respect to
compensation. See Brehm v. Eisner, 746 A.2d 244, 263 (Del. 2000); Alessi v. Beracha, 849
A.2d 939, 943 (Del. Ch. 2004); UIS, Inc. v. Walbro Corp., 1987 WL 18108, at *2 (Del. Ch. Oct.
6, 1987); see also In re Goldman Sachs Grp.. Inc. S'holder Litig., 2011 WL 4826104 at *14 (Del.
Ch. Oct. 12, 2011) ("[t}he decision as to how much compensation is appropriate to retain and
incentivize employees, both individually and in the aggregate, is a core function of a board of
directors exercising its business judgment”). By mandating that two different persons hold the
offices of Chairman and CEOQ, the Company could be required to incur additional compensation
costs that it otherwise would not have incurred, thereby abrogating the duty of the Board to
exercise its informed business judgment concerning expenditures by the Company. See CA, 953
A.2d at 240 (finding that a stockholder-proposed bylaw mandating reimbursement of successful
dissident stockholder proxy expenses would violate Delaware law since it could require the
corporation to pay such expenses even where the board's fiduciary duties could compel that such
reimbursement be denied altogether).
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B. Section 142 of the General Corporation Law of the State of Delaware.

In addition to Section 141(a)'s broad grant of authority to a board of directors to
manage the business and affairs of a Delaware corporation, the General Corporation Law also
specifically addresses the governance of a Delaware corporation insofar as it relates to the officer
positions of a Delaware corporation and the election of persons to such positions. In particular,
Section 142 of the General Corporation Law expressly authorizes the board of directors to
determine the titles and duties of the officers who will execute the day-to-day business of the
corporation. Section 142(a) provides, in relevant part, as follows:

Every corporation organized under this chapter shall have such
officers with such titles and duties as shall be stated in the bylaws
or in a resolution of the board of directors which is not inconsistent
with the bylaws. . . . Any number of offices may be held by the
same person unless the certificate of incorporation or bylaws
otherwise provide.

8 Del. C. § 142(a).

Section 142(a) of the General Corporation Law also expressly provides that a
person may simultaneously hold multiple officer positions. Section 142(a) only permits such
authorization to be limited by a provision in the certificate of incorporation or the bylaws of the
corporation. In this case, the Proposal is neither an amendment to the certificate of incorporation
nor a bylaw term. Indeed, Section 4.01 of the Bylaws mirrors the relevant provision of Section
142(a) in providing that "[a]ny number of offices may be held by the same person, unless
otherwise prohibited by law, the [Certificate of Incorporation] or these [Bylaws]." Therefore,
the Proposal would violate Section 142(a) of the General Corporation Law because it would
prohibit a person from holding the Chairman and CEO positions without such prohibition being
reflected in the Certificate of Incorporation or the Bylaws.

Section 142(b) of the General Corporation Law provides that "[o]fficers shall be
chosen in such manner and shall hold their offices for such terms as are prescribed by the bylaws
or determined by the board of directors or other governing body.” 8 Del. C. § 142(b). Thus,
Section 142 of the General Corporation Law expressly grants a board of directors the power to
determine the officers of the corporation. Read together, Sections 142(a) and (b) of the General
Corporation Law vest the Board with the authority to choose the officers of a corporation.
Sections 142(a) and (b) permit such authorization to be limited by a provision in the bylaws of
the corporation. In this case, the Proposal is not a bylaw term. Indeed, the Bylaws, rather than
limiting the discretion of the Board, reiterate the Section 142 authority of the Board to elect
officers by providing in Section 4.01 of the Bylaws that "[t}he officers of the [Company] shall be
elected by the Board of Directors and shall consist of: a Chairman of the Board; a Chief
Executive Officer ...." and in Section 4.02 of the Bylaws that "[t]he clected officers of the
[Company] shall be elected annually by the [Board]". Therefore, the Proposal would violate
Sections 142(a) and (b) of the General Corporation Law because it would restrict the authority of
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the Board to select the Chairman and CEO of the Company without such prohibition being
reflected in the Certificate of Incorporation or the Bylaws.”

The Proposal also violates Section 142 of the General Corporation Law because it
would mandate the removal of Mr. Gorman. As stated by the Delaware Supreme Court,
"Directors are empowered to remove officers . . . under the Delaware General Corporation Law."
Cooper v. Anderson-Stokes, Inc., 571 A.2d 786, 1990 WL 17756, at *2 (Del. Feb. 5, 1990)
(TABLE) (citing Section 142(b) of the General Corporation Law); see also Unanue v. Unanue,
2004 WL 2521292, at *14 (Del. Ch. Nov. 3, 2004, revised Nov. 9, 2004) ("It is well settled that
officers of a corporation serve at the pleasure of the board of directors.” (citing Stellini v.
Oratorio, 1979 WL 2703 (Del. Ch. Sept. 5, 1979))). The Proposal would take from the Board the
power to determine whether Mr. Gorman should be removed as either Chairman or CEO and,
thus, violate Section 142(b) of the General Corporation Law.,

In sum, the Proposal would violate Section 142 of the General Corporation Law
by eliminating the possibility of a single person simultaneously holding the Chairman and CEO
positions, by impermissibly infringing upon the directors' power to determine the officers of the
Company and by mandating the removal of Mr. Gorman. Under Section 142 of the General
Corporation Law, any limitations on the Board's discretion on these matters must be set forth in
the Certificate of Incorporation or the Bylaws. Because the Proposal, if implemented, would
impermissibly restrict and infringe on the directors' exercise of their authority with respect to the
election and removal officers in violation of Sections 142(a) and (b) of the General Corporation
Law, the Proposal would violate Delaware law. Since the implementation of the Proposal would
violate Delaware law, the Company does not have the power and authority to implement the
Proposal. Additionally, because it is the Board, not the shareholders, who are vested with the
authority, and fiduciary obligation, to determine the officers of the Company under Section 142
of the General Corporation Law, the Proposal is not a proper subject for shareholder action.

C. The Bylaws.

The Proposal, which requires two different individuals to fill the positions of
Chairman and CEO, would violate the Bylaws for reasons similar to those described above with
respect to Sections 141 and 142 of the General Corporation Law. As discussed above, Section
142 of the General Corporation Law provides that officers of a Delaware corporation are chosen
in the manner set forth in the bylaws of the corporation or by the board of directors. Section 4.01
of the Bylaws provides, in relevant part:

2 The Proposal could similarly be viewed as violating Section 142(e) of the General
Corporation Law which vests the board of directors of a Delaware corporation with the authority
to fill officer vacancies in the absence of a contrary bylaw. 8 Del. C. § 142(e) ("In the absence of
[a contrary bylaw provision], [any] vacancy [occurring in any office of the corporation] shall be
filled by the board of directors . .. .").
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The officers of the [Company] shall be elected by the [Board] and
shall consist of: a Chairman of the Board; a Chief Executive
Officer . . .. Any number of offices may be held by the same
person, unless otherwise prohibited by law, the [Centificate of
Incorporation] or these [Bylaws].

Section 4.02 of the Bylaws provides, in relevant part:

The elected officers of the [Company] shall be elected annually by
the [Board] at the regular meeting of the [Board] held after cach
annual meeting of stockholders.

The Proposal, which requires that the roles of CEO and Chairman be held by
different individuals, would violate the Bylaws in two respects.”  First, requiring the roles of
CEO and Chairman to be held by different persons contradicts Section 4.01 of the Bylaws which
provides that the Board may determine that "[a]ny number of offices may be held by the same
person, unless otherwise prohibited by law, the [Certificate of Incorporation] or these [Bylaws].”
Thus, the Proposal removes the power from the Board to determine that the same person should
simultaneously hold the offices of Chairman and CEO contrary to the provisions of Section 4.01
which expressly permits dual officerships. Second, implementation of the Proposal would
necessitate the removal of Mr. Gorman as Chairman or CEO since he holds both positions and
prohibit the Board from selecting persons to serve in both offices in the future even when the
Board would otherwise determine in the exercise of its good faith business judgment to do so.
Thus, the Proposal violates the Bylaws by taking from the Board the power to determine whether
Mr. Gorman should be removed as either Chairman or CEO and the power to determine in the
future that a person should be clected to both offices.

Since the Proposal conflicts with Sections 4.01 and 4.02 of the Bylaws, the
Proposal is contrary to Delaware law. See 1 Edward P. Welch et al, Folk on the Delaware
General Corporation Law § 109.8, at GCL-1-95 (2012-3 Supp.) (citing H.F. Ahmanson & Co. v.
Great W. Fin. Corp., 1997 WL 225696, at *3 (Del. Ch. Apr. 25, 1997)) ("A corporation’s
violation of one of its bylaws is sufficient to support a claim for coercive relief that would
enforce the command of that bylaw because to hold otherwise ‘would violate basic concepts of
corporate governance."). Further, since the implementation of the Proposal would violate
Sections 4.01 and 4.02 of the Bylaws, the Company does not have the power and authority to
implement the Proposal. Additionally, because it is the Board, not the shareholders, who are
vested with the authority, and fiduciary obligation, to determine the officers of the Company
under Sections 4.01 and 4.02 of the Bylaws, the Proposal is not a proper subject for shareholder
action.

3 Indeed, the Proposal could also be viewed as violating the Bylaws in a third respect.
Specifically, the Proposal would require a violation of Section 3.01 of the Bylaws (which
provides that the affairs of the Company are managed by or under the direction of the Board) for
the reasons set forth above in part A of this opinion.
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CONCLUSION

Based upon and subject to the foregoing and subject to the limitations stated
herein below, it is our opinion that the Proposal, if implemented, would violate Delaware law,
that the Company lacks the power and authority to implement the Proposal and that the Proposal
is not a proper subject for action by the shareholders of the Company under Delaware law.

The foregoing opinion is limited to the laws of the State of Delaware. We have
not considered and express no opinion on the laws of any other state or jurisdiction, including
federal laws regulating securities or any other federal laws, or the rules and regulations of stock
exchanges or of any other regulatory body.

The foregoing opinion is rendered solely for your benefit in connection with the
matters addressed herein. We understand that you may furnish a copy of this opinion letter to the
Securities and Exchange Commission and to the Proponent in connection with the matters
addressed herein, and we consent to your doing so. Except as stated in this paragraph, this
opinion letter may not be furnished or quoted to, nor may the foregoing opinion be relied upon
by, any other person or entity for any purpose without our prior written consent.

Very truly yours,
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