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Dear Mr. Grammig:

This is in response to your letter dated June 26, 2012 concerning the shareholder
proposal submitted to Harris Corporation by William Steiner. Copies of all of the
correspondence on which this response is based will be made available on our website at

http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is

also available at the same website address.
Sincerely,

Ted Yu
Senior Special Counsel

Enclosure

cc:  John Chevedden
**+ FISMA & OMB Memorandum M-07-16 ***



July 20, 2012

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Harris Corporation : .
Incoming letter dated June 26, 2012

The proposal asks the board to take the steps necessary unilaterally (to the fullest
extent permitted by law) to amend the bylaws and each appropriate governing document
to give holders of 10% of the company’s outstanding common stock (or the lowest
percentage permitted by law above 10%) the power to call a special shareowner meeting.

There appears to be some basis for your view that Harris may exclude the
proposal under rule 14a-8(i)(9). You represent that matters to be voted on at the
upcoming shareholders’ meeting include a proposal sponsored by Harris to amend
Harris’ certificate of incorporation to provide that holders of at least 25% of the voting
power of all outstanding shares of common stock may call a special meeting of
shareholders. You indicate that the proposal and the proposal sponsored by Harris
directly conflict. You also indicate that inclusion of both proposals would present
alternative and conflicting decisions for the shareholders and would create the potential
for inconsistent and ambiguous results if both proposals were approved. Accordingly, we
will not recommend enforcement action to the Commission if Harris omits the proposal
from its proxy materials in reliance on rule 14a-8(i)(9).

Sincerely,

Ted Yu
Senior Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, mmally, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Cornmission. In connection with a shareholder proposal
* under Rule 14a-8, the Division’s.staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any mfonnanon furnished by the proponent or-the proponent’s representanve

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal .
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to -
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no- -
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
. to include shareholder proposals in its proxy materials. Accordingly a discretionary
~ determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a.company, from pursuing any- rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.
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June 26, 2012
Via E-mail (3hareholderproposals@sec. gov)

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  Harris Corporation
Shareholder Proposal of William Steiner
Exchange Act of 1934 - Rule 14a-8

Ladies and Gentlemen:

This letter is to inform you that our client, Harris Corporation (“Harris”), intends to omit from its
proxy statement and form of proxy for its 2012 Annual Meeting of Shareholders (collectively,
the “2012 Proxy Materials™) a shareholder proposal (the “Proposal”) and statements in support
thereof received from William Steiner and advanced, per Mr. Steiner’s instructions, by Mr. John
Chevedden (the “Proponent™). -

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), we have:

. filed this letter with the Securities and Exchange Commission (the
“Commission™) no later than eighty calendar days before Harris intends to file its
definitive 2012 Proxy Materials with the Commission; and ,

° concurrently sent a copy of this correspondence to the Proponent and his
designated representative, John Chevedden.

In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D"), this letter and its
exhibits are being submitted via email to shareholderproposals@sec.gov. Rule 14a-8(k) and
SLB 14D provide that shareholder proponents are required to send companies a copy of any
correspondence that the proponents elect to submit to the Commission or the staff of the Division
of Corporation Finance (the “Staff”). Accordingly, we are taking this opportunity to inform the
Proponent that if the Proponent elects to submit additional correspondence to the Commission or

Atlanta | Boston | Chicago | Fort Lauderciale | Jacksonville | Lakeland | Los Angeles | Miami | New York | Northem Virginia | Orlando
Portiand | San Francisco | Tallahassee | Tampa | Washington, D.C. | West Paim Beach
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the Staff with respect to the Proposal, a copy of that correspondence should be furnished
concurrently to the undersigned on behalf of Harris pursuant to Rule 14a-8(k) and SLB 14D.

THE PROPOSAL
The Proposal states:

Resolved, Shareowners ask our board to take the steps necessary
unilaterally (to the fullest extent permitted by law) to amend our bylaws
and each appropriate governing document to give holders of 10% of our
outstanding common stock (or the lowest percentage permitted by law
above 10%) the power to call a special shareowner meeting.

This includes that such bylaw and/or charter text will not have any
exclusionary or prohibitive language in regard to calling a special meeting
that apply only to shareowners but not to management and/or the board (to
the fullest extent permitted by law).

A copy of the Proposal, the supporting statenient and related correspondence from the Proponent
and Harris is attached to this letter as Exhibit A.

BASIS FOR EXCLUSION

We respectfully request that the Staff concur in our view that the Proposal may be excluded from
the 2012 Proxy Materials pursuant to Rule 14a-8(i)(9) under the Exchange Act because the
Proposal directly conflicts with a proposal to be submitted by Harris at its 2012 Annual Meeting
of Shareholders.

ANALYSIS

The Proposal may be excluded pursuant to Rule 14a-8(i)(9) because it directly conflicts
with a proposal to be submitted by Harris at its 2012 Annual Meeting of Shareholders.

‘Under the Delaware General Corporation Law, special meetings of a company’s sharecholders
may be called by the board of directors or by any person or persons authorized by the certificate
of incorporation or the bylaws. Currently, neither Harris’ certificate of incorporation nor its
bylaws permit shareholders to call a special meeting. :

Harris’ Board of Directors has approved submitting a proposal at its 2012 Annual Meeting of
Shareholders requesting that Harris? shareholders approve an amendment to Harris® Restated
Certificate of Incorporation that would, if adopted, give a shareholder or shareholders of at least
25% of the voting power of all outstanding shares of common stock of Harris the ability to
require Harris to call a special meeting of shareholders (the “Company Proposal”). Harris® proxy
materials will also set forth corresponding amendments to Harris’ By-Laws implementing the
right of holders of at least 25% of the outstanding shares of common stock to cause Harris to call
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a special meeting, which amendments will take effect upon shareholder approval of the
amendments to the Restated Certificate of Incorporation.

Pursuant to Rule 14a-8(i)(9) under the Exchange Act, a company may exclude a proposal from
its proxy materials “{i}f the proposal directly conflicts with one of the company’s own proposals
to be submitted to shareholders at the same meeting[.]” The Commission has stated that the
proposals need not be “identical in scope or focus” for this exclusion to be available. Exchange
Act Release No. 34-40018, at n. 27 (May 21, 1998).

The Staff has stated consistently that where a shareholder proposal and a company proposal
present alternative and conflicting decisions for shareholders, the shareholder proposal may be
excluded under Rule 14a-8(iX9). See Danaher Corp. (avail. Jan. 21, 2011) (concurring with the
exclusion of a shareholder proposal giving the holders of 10% of the company’s outstanding
common stock the ability to call a special meeting when a company-sponsored proposal would
allow the holders of 25% of outstanding common stock to call such meetings); FirstEnergy
Corp. (Rossi) (avail. Feb. 23, 2011) (same); Yum! Brands, Inc. (avail. Feb. 15, 2011) (same);
Textron Inc. (avail. Jan. 5, 2011, recon. denied Jan. 12, 2011, recon. denied Mar. 1, 2011)
(same); Fortune Brands, Inc. (avail. Dec. 16, 2010) (same); see also Waste Management, Inc.
(avail. Feb. 16, 2011) (concurring with the exclusion of a shareholder proposal that would have
enabled shareholders holding at least 20% of the company’s common stock to call a special
meeting when a company-sponsored proposal would allow shareholders holding, in the
aggregate, at least 25% the company’s common stock held in net long position for at least one
year to call a special meeting); I77 Corp. (avail. Feb. 28, 2011) (concurring with the exclusion of
a shareholder proposal giving the holders of 10% of the company’s outstanding common stock
the ability to call a special meeting when an articles of incorporation amendment proposed by the
company would allow the holders of 35% of the outstanding common stock to call such
meetings); Liz Claiborne, Inc. (avail. Feb. 25, 2010) (concurring with the exclusion of a
shareholder proposal requesting a bylaw amendment giving the holders of 10% of the company’s
outstanding common stock the ability to call a special meeting when a certificate of

* incorporation amendment proposed by the company gave the holders of 35% of the outstanding
common stock the ability to call such meetings); Southwestern Energy Co. (avail. Feb. 28, 2011)
(concurring with the exclusion of a sharcholder proposal giving the holders of 10% of the
company’s outstanding common stock the ability to call a special meeting when a bylaw
amendment proposed by the company would allow the holders of 20% of the outstanding
common stock to call such meetings); Marathon Oil Corp. (avail. Dec. 23, 2010) (same).

The Staff has consistently concurred in the exclusion of shareholder proposals under
substantially the same circumstances as the instant case. For example, in eBay, Inc. (avail. Jan.
13, 2012), the Staff concurred in excluding a proposal requesting that holders of 10% of the
company’s outstanding common stock be given the ability to call a special meeting because it
conflicted with the company’s proposal, which would have allowed shareholders of record of
25% of the voting power of all outstanding shares of capital stock of eBay to call such a meeting.
The Staff noted in response to the company’s request to exclude the proposal under Rule 14a-

. 8(1)(9) that the proposals presented “alternative and conflicting decisions for the shareholders”
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and that submitting both proposals to a vote “would create the potential for inconsistent and
ambiguous results.” See also, Biogen Idec Inc. (avail. Mar. 13, 2012); Cognizant Technology
Solutions Corp. (avail Mar. 15, 2012); Cummins Inc. (avail. Jan. 24, 2012); Equinix, Inc. (avail.
Mar. 27, 2012); Flowserve Corp. (avail. Jan. 31, 2012); Fluor Corp. (avail. Jan. 11, 2012);
Omnicom Group Inc. (avail. Feb. 27, 2012); Praxair, Inc. (avail. Jan. 11, 2012); The Dun &
Bradstreet Corp. (avail. Jan. 31, 2012); Wendy's Co. (avail. Jan, 31, 2012); Altera Corp. (avail.
Jan. 24, 2011); Express Scripts, Inc. (avail. Jan. 31,2011); Gilead Sciences, Inc. (avail. Jan. 4,
2011); ITT Corp. (avail. Feb. 28, 2011); Mattel, Inc. (avail Jan. 13, 2011); and Textron Inc. (avail
Jan. 5, 2011). The conflict between the Proposal and the Company Proposal is substantially the
same as those presented in the above-referenced no-action letters in which the Staff concurred in
exclusion of the shareholder-submitted proposal.

Here, the Proposal conflicts with the Company Proposal because it proposes a different threshold
percentage of share ownership to call a special meeting of sharcholders. Because there is a direct
conflict between the Company Proposal and the Proposal, inclusion of both proposals in the
2012 Proxy Materials would present alternative and conflicting decisions for Harris sharcholders

“and would create the potential for inconsistent and ambiguous results if both proposals were
approved. Therefore, because the Company Proposal and the Proposal directly conflict, the
Proposal is properly excludable under Rule 14a-8(i)(9).

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it will take
no action if Harris excludes the Proposal from its 2012 Proxy Materials pursuant to Rule 14a-

8(i)(9).

We would be happy to provide you with any additional information and answer any questions
that you may have regarding this subject. If we can be of any further assistance in this matter,
please do not hesitate to contact Bob Grammig at (813) 227-6515 or
robert.grammig@hklaw.com, Ivan Colao at (904) 798-5488 or ivan.colao@hklaw.com, or Scott
T. Mikuen, Harris’ Vice President, General Counsel and Secretary, at (321) 727-9125.

Sincerely yours,

RIG:ccm
Enclosures
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cc: Scott T. Mikuen, Esq., Harris Corporation
William Steiner
John Chevedden

#11292284_v8
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+*  FISMA & OMB Memorandum M-07-16 ***

M. Thomas A. Dattilo
Chairman of the Board
Harris Corporstion (HRS)
1025 W NASA Bivd
Melbourne FL, 32919
PH; 321 7271-9100

Dear Mr, Dattilo,

IWM&WWWImeMMMIM
mmMMlepudhwmﬂofﬂwhnrmpafomwfmmmy. My
peoposal is for the next annoal shareholder moeting. T will'meet Rule 14a-8 requirements
mhmmdﬂnmmmwmmmam
respective shareholder mecting. My sobmitted format, with the sharcholder-supplicd emphasis,
is intended 16 be waed for definitive proxy publication. This is my proxy for Jobm Chevedden
mmmmmwmwlkspoponﬂmmemmdmmmmym
wwmnwmmm«:uﬁ:mm»m
meeting before, during and after the forthcoming sharcholder meeting. Pleass direct all fistore
communications reparding my role 14a-8 nroosal to John Chevedden

13 'w

B ** FISMA & OMB Memorandum M-07-16 *** ' .
mﬁm‘!itxteplomptmdwtiﬁablecomm Plense identify this proposal as my

This letter does not covex proposals that ars not rule 14a-8 propossls. This Jetter does not grant
the power to vole. |

Your considerstion and the consideration of the Bosrd of Directors is approciated in support of
the long-term performance of our company. Plauewhnnwhdgemiptofmymoul

promptly by cmail to #* FISMA & OMB Memorandum M-07-16 ***

M’ { W ) .
Wt “/3/12

Williom Steines Date

cc: Scott T. Mikuen

Corporate Sceretary

X 32)-727-978%7



[HRS: Rule 14a-8 Proposal, May 20, 2012]
4* — Special Shareowner Meetings
Resolved, Shareowners ask our board to take the steps necessary unilaterally (to the fullest extent
permitted by law) to amend our bylaws and each appropriate governing document to give holders
of 10% of our outstanding common stock (or the lowest percentage permitted by law above
10%) the power to call a special shareowner meeting.

This includes that such bylaw and/or charter text will not have any exclusionary or prohibitive
language in regard to calling a special meeting that apply only to shareowners but not to
management and/or the board (to the fullest extent permitted by law). :

Special meetings allow shareowners to vote on important matters, such as electing new directors
that can arise between annual meetings. Sharéowner input on the timing of shareowner meetings
is especially important when events unfold quickly and issues may become moot by the next
annual meeting, This proposal does not impact our board’s current power to call a special
meeting, This proposal topic won more than 60% support at CVS, Sprint and Safeway.

This proposal should also be evaluated in the context of our Company’s overall corporate
governance as reported in 2012:

The Corporate Library, an independent investment research firm rated our company “High
Concern” in Executive Pay — Howard Lance received $8 million in 2011. Mr. Lance also
received 2011 “all other compensation” of $475,000, which consisted of $327,000 for personal
use of company aircraft. (including $147,000 to attend board meetings of other companies).
Because such payments are not tied to performance, they are difficult to justify in terms of
shareholder vatue. Plus CEO pay was only 57% incentive based. ‘

Named executive officers were given discretionary stock options that simply vested after time.
Equity pay given for long-term incentives should include performance-vesting requirements.
Moreover, market-priced stock options can give rewards due to a rising market alone, regardless
of an executive’s performance. These facts suggested that our executive pay practices were not
aligned with sharcholder interests. .

Gregory Swienton had long tenure which may be negatively related to independence. Plus he
owned no stock and was on our audit committee. He also received our highest negative votes.

Karen Katen had even 50% more tenure than Mr. Swienton and was negatively flagged by The
Corporate Library for being a General Motors director while GM went bankrupt. Nonetheless
Ms. Katen was on our nomination committee. : ‘

We had sub-par governance such as 80% supermajority vote requirements, no right to act by
written consent, no right to call a special meeting and no right to cumulative voting.

Please encourage our board to respond positively to this proposal to initiate improved corporate
governance: Special Shareowner Meetings — Yes on 4.*



Notes:
William Steiner, *“* FISMA & OMB Memorandum M-07-16 *** sponsored this proposal.

-

Please note that the title of the proposal is part of the proposal.
*Number to be assigned by the company.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added): :
Accordingly, going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
refiance on rule 14a-8(1)(3) in the following circumstances: i )
« the company objects to factual assertions because they are not supported;
- the company objects fo factual assertions that, while not materiaily false or
misleading, may be disputed or countered;
« the company objects to factual assertions because those assertions may be
interpreted by shareholders in 2 manner that is unfavorable to the company, its
directors, or its officers; and/or
« the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such.
We believe that it is appropriate under rule 14a-8 for companies to address
 these objections in their statements of opposition. '

See also: Sun Microsystems, Inc. (July 21, 2005).
Stock will be held until after the annual meeting and the proposal will be presented at the annual
meeting. Please gclmowledge this proposal promptly by email | *+ FISMA & OMB Memorandum M-07-16 ***



1025 W. NASA Boulaverd

SCOTT T. MIKUEN : : Mail Stop A-22D
Vice Prosldernt Msibowie; Ft: USA 32019
General Counsel and Sgcretary ) telaphone: 321-747-8125
: . a-fassimie: 321-727-9816
emalt: smikuen@hacris.con
Vil aris. o

May 29,2012

Dvernis v and-
**+ FISMA & OMB Memorandum M-07-16 ***

‘Mr. John Chevedden

** FISMA & OMB Memorandum M-07-16 ™

Re:
Deéar Mi. Chevedden:

On ‘May 19, 2012, I received via'e-maila shareholder proposal from William Steiner entitled
Special Shareowner Meetings (thié “Broposal”) for inclusion in Herris Cotporation’s (“Harris™) 2012
Proxy Statemient. Wo are addressing this-correspondence to:yeu, rather than Mr, Steiner, as requested in

Mr. Steiner’s létter dated April 3, 2012 that ascompanied the, submission of the Proposal.

Pursuant to Rufe. I4a-8(b) tmder the Securities Exchange Actof 1934, as-amended, in order to be
eligible to submit a proposal for conisideration at Harris’® 2012 Annusl Meetinig, Mr. Stéinér must have
continuously held at least $2,600 in market vahie; or 1%, of Hartis securities entitled to vote-on the
propasal.at the meeting for at léast ofie yedras of the dite the Proposal was submitted, In addition, Mr.
Stefner must-continue to fiold such securities through the-daie of the meeting.

This lotter is intended to notify-yen that we have not received sufficient proof that Mr. Steiner
 has complied with.the requiremenits 5fRulé. 148-8(t). 'We have searehéd our shareholder records, but we
zre imable to find Mir. Steines listed as.a “record™holder of shaves of Hartis conmpion stock. We are
therefoire fequesting from you proof of Mr. Steinér’s holdings of shares of Hatris common stock as
required by Rule 14a-8(b). . L

If M. Steiner is a stockholder of “récord” of Hartis common stock, we need for you to advise ois
precisely how such shares are listed on the recerds of our transfer agent, and'Mr. Steiner must provide us
with & writtén statément that he intends to eoatinne to hold such shares through the date of Harris® 2012
Annual Meeting. -

If Mr. Steiner is not & registered stockholdet, yoii tist prove his eligibility 1o us in.oné of two

» The first svay is to submit fo us'a wiittesi statement fom the “record™ holder of his Harris
comman stock (usually a broker of bank) vérifyiing this, 4t the time of the submission of the
Proposal, Mr. Steiner held, and had held continuously for at least one year prior, the-requisite
number of shates of Hareis common stock, Mr, Steinér iniust also inclode a written Statement
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that he intends o tontinue to tiold the seturities through the-date of Hatris® 2012 Annual
Meeting.

. The second way to prave Mr, Steiner’s dwiership applies anly if he has filed a Schedule 13D,
Schdute 13G, Form 3, Fortir4 andfor Form § with the Sceurities.and Exchange Commissioh (or
an amendment to those-décumernits-or iipdated fodis) reftecting his wnership of the requisite
number of shares of Eanis comman stock as of and before the date en-which the one-year
eligibility periad begau. I ¥r. Stelier hes filed one of these docwments. with the SEC, he may
demanstrate his eligibility by submitting to Harrig (1) a capy of the schedule and/er form (and

. anysubsequent amendménts.reporting a changs in his ownership level) and (2) his written
statement thit ke continuusly held the requisite number-of shares for thie one year period as of
the date of the statément, M. Steifier niust also include a written stiternent.that he inténds to
continue to hold the.securities througli the date of Hartis* Annual Meeting,

If Mr. Steiner intonds to-demanstrate ownership by submitfing a ritten Statement from the
“record” holder of hik shares:of Harris common stock, please nyte that most large U.8. brokers and banks
deposittheir custemer’s secirrities-with, and hold these securities through, the Depository Trust
Company (“DTC™). I SEC. StaffLepal Bulletin No. 14F, dated October 18, 2011 (“SLB 14F”), the
SECs Division of Corperatien Fimauce provided guidance on the definition of “record” holder for
purpases of Rule 14a-8(b). SLB HF, 4 cofly Gf-whicl js attactied for your réferente, provides that only
DTE participants shiould be viewed as “record” holders of securities that are deposited st DTC. .

1 Mz Steiner’s broker or buink is & DTC patticipsnt, then he rieéds 'to submit 4 written stafement
from his broker or bank verifying that, as of the date.that the Proposal was submitted, he centinuously
held the requisite nutisber of shares of Harris commen stock for at lesst one year. If M. Steiner holds his
shares of Hatris common stock through, a bank, broker or other securities intermediary that is not DTC
participant, then he will need ta obtain proof of owiérship from the DTG participant through which the
bank, broker ot other securities fntermediary holds the shares. As indicated in SLB14F, this may require
M. Steiner fo previds two-proofs-of wnerships stiteménts —orie from his bank, broker of dther
sechrities inteymediary cmﬁtminghbwnwsﬁip.zmd the other from the DTC patticipant canfirming the
bank’s, broker’s or othér $écurities intprmediary®s dwnership. We-urtge you fo réview SLB 14F caréfully
before submitting the proof of ownership to ensure that it is compliant.

. Under Rule 14a-8(f), we-are requifed to infotin you that if yau would fike to respand ta this
letter or remedy the deficiencies deseribed above, your résponse must-be post-marked, or transmitted
electronically, no later than 14-calendar days from the date that you first received this letter. If yoti do
pot sénd the required-evidenice within that tiffie, we figy oinit the proposal from Harrig® 2012 Proxy
Statement,

We have-attached a copy of Rule. 14a- to this letter.for you reference. 1f'you should have any
" questions, please'do net hesitate to contact me, You may gend any respanse to me at the address onthe
letterhéad of this lettér, by e-mail to-smikueri@hairis.com or by fabsimile to 312) 727-9616.

ly,

Aot T Wiewer
scott T. Milaen, Esq.

Vice President .

Géneral Counsél and Secrétary
STMbs/12:114
Bnclosures: Rule 14a-8 of the Securities Exchange Act of 1934

SEC Staff Legal Bulletin Number 14F, dated October 18,2011



- Rule 14a-8 - Proposals 6 Security Holders

This seition addresseswhen a ceimpany must incliide a sharsholder's proposal in its proxy statement
aind Identify the propesal in ifs formi of proxy-witen the sorpany holds an annual.cr special mesting of
shareholders. In summary; in order to have your sharsholder proposal included on a company’s proxy
card, and included along with-any supperting statement in its proxy statement, you must be eligible-and
follow certain precedures, Under & few spesific circumstances, the company is permitted tg exclude your
proposal, but only &@ftér subniitiing its réasans to the. Cotnmission. We structured this section in a
question-and- answer format so that it is easier to understand. The refererices to “you” areto a
sharsholder ggeking to. submit the proposal. .

a. Question 1: What is-a proposal? A sharehcider proposal is your recommendation or
requitement that the:compary antlior it board of directors-take. action, which you intend to
present ata meeting of the tompany's shareholders. Your proposal should state as clearly
as possible the course of action that you believe the company ‘should follow. If your proposal -
is placed on the company's proxy.-carsl, the company tnust also provide in the form of proxy.
means for-shiaretiolders to-specify by boxes a choice betwaen approval or disapproval, or

absterition. Uniless otherwise-indicaled; the word “piroposal” as used'in this section réfers
both o your proposal, and 1o your comesponding statement in suppoit of your propesal (f

any).
b, Guestion 2; Who'is. dlgible to sybrmita propest, and how do' defrionstrate.to the-company
that | am eligible? )

1. In orderto be eligible to-subimit a proposalyou must have continuously held at least
$2,000 in-market value; or 1%, of the company's securities entitled to be'voted on
the proposal at the meeting for af least one yeer by the date you submit the
propesal. You must continue to hold these secyrities through the date of the
rheeting. ,

2. ¥yauarethe registered holder of your securitfes; which means that your name
appéats in the company’s records as a gharehaldey, the-company-can verify your
-eligibility of #8 swiy, altholgh yols will Sl have to provide the company witha
wiilten staternefit that you intenid'to-coitintie to fiold the securilies thirough te dte
of the meefirig of shigreholdérs, However, If likg many shareholders you are riot a

_registered holdar, the company likely does not kriow that you are & shareholder, or
how many shares you own. In.this case; at the time you submit-your proposal, you
must prove your eligibility to the cempany in one of two ways:

L ‘Thefirst wayis to-submit to the company a written statement from the
*record” holder of your.securitiés (Usually a broker or bank) verifying that, at
the fime you submitted your proposal, Jou santinuously held the securities
for at least ohé.year, You niust also include-your own wiitten statéient that
yaut intend to.continue to hold the sectirities through the date of the mesting
of sharsholders;.or

il.  The second way i0'prove-ownership agplies only if you have filed a
Schedule 13D, Schedula 13G, Form 3, Form 4-angdlor Ferm §, or
amendments to those documents or updated forms, reflecting your

_ownership:ofihe shares as of or befare the daté-on which the onié-yéar
eligibllity pariod begifss. If yol ave filéd oije.of thesédocumants with the-
SEG; you may-demonstrate your eligibility by subniitting to the company~

A. A-copy of the schedulé-andfor form, and any subsequent
-amentiments reporting a-hange in your ownership level,
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B, Yourwiilter siatement thet you gontinuousiy held the required
number of shares for the-one-year period-as of the date of the

statement; and .

C. Yourwritten statementthat you infend to continue ownership-of the
shares through the date of the company's annual or special
meeting.

¢. Question 3: How many piu,pnaais may 1 submit: Each shareholder may submit no more than
ong prapesal o a company for a particutar shareholders' meeting.

d. Question 4: How long can my prqposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.

e. Question 5: What is the deadline for submitting a proposal?

1. IHyou are submitiing your proposal for the.company's anhual maeting, you can in
most-cases find the desdline in laist year's proxy staternent. However; if the
company did nothold an annual meeting last year, or-has changed the date-of s
riieéting 1ot this yeariote than 30 déys from lastyear's meéting, you can usually
find ftie desdling In one &f thie Sompany's quarterly reporta on Form 10-@, orin
shareholder repoits of ivestment cofipanias uhder Rule 270,30d-1 of s chapter

of thé Investment-Coripany Aot of 1840..In arder fo aveid cantreversy, sharsholers

should stibmit their proposals by means, includirg eleetronic means, that-permit

them:to prove:the date-of delivery.

2. The deadiine is calculated in the following manner if the proposal is subrhitted for a
regularly scheduled annual meeting, The proposal must be received at the
campany’s prncipal executive officas notiess than 120 calendar days before the
date of thia eompany’s poy staterneit raleased ta sharehoiders in connection with
thie prévious year's ghnual meeting. However, if the-company did not tiold an annual
imeeting the previdus year, or if the date of this year's annual meeting has been
‘changad by more than 3 days from the dafe of the previous year's meeting, then
the-deadline Is.a reasonable ime before the company begins to printand send its
proxy matefials.

3. "If you are submilting your proposel for & meeting of shareholders-other thana
regularly scheduled annual mesting, the déadiine is a reasonablé time before the
company’begins 10 print.and send s proxy materials.

f.  Question 6: What if | fa]liofollew; one:of the eligibility or procedural fequirements éxplained.
in answers to Quastiens. 1 through 4-of thils section?

1. 'The company may excluds your proposal, but-only.after it has notified you of the
prabléim, and you have falled adedquately to.correct it. Within 14 cafendar days of
tecijving yiour propiosal, the compdiy inust notify you In-writing of any procedural or
eliglbility deficiencies, aswell a& of the time frame for you responise. Your response
tiust be pastratked; or trangmitted electrorically, no later than 14 days from the
date you resgived the company’s natification..A-company need not provide yoursuch
netice of-a deficiency if the defisiency cannot be remedied, such-as if you fail fo
subiiiil & pioposal by the coiipany’s praperly deterinined deadline. If the cormpany
intends to exclude the praposat, it wiill Ialer have to indikera submilssion under Rule
14@-8 and provide you:with 2 copy under-Question 10 below, Rule t4a-8().

2. Iyou failin your promiiss.fo hald thé requisd numiber of securities through the-dafe
‘of the-mesting ¢f sharehalders, then tha company: will be permitied to exclude all of
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your proposals froim its proxy maferials for any meefing held in‘the following two
calendar years. :

g. ‘Question 7: Whixhas the birtien of persuading the Commlssion ar s staff that iy proposal
.can beexaluded? Except as ofhurwise notéd, the burden:is on the company to demonstrate
that it is enfitted to exclude a proposal. .

h. Guesiion 8-Must | appear persenally at the-shiareholders' meeting fo-present the proposal?

1.

3

Efther you, or your fepresentative who Is qualifisd under stale law 1o present the
propasal oh your behalf, must attend the meeting fo-present the proposal. Whether
you attend the:mesting yourself or send & qualified representativa to the meetingin

-your place, you should make surethat you; of your representative, follow the-proper

state law procedures for attending the mesting and/of présenting your proposal.

if the company holds it shareholder meeting in whale or in part via slectronic media,
and the company peniits you or your representative to.prasent your proppsal via
such media, then yoii may appear through slsctronic media rather than traveling to
the meeting to appeat in person. A :

If you-or your qudlified réprassntative fail to Htpear-and prasent the proposal,

without good. cause; the company will be permilttsd to exciude all-of your proposals

from Jts proxy materials for any meetings-held in the following two calendar years.

1 CQuiestion & It have complied with:ttie prozedural reguirements, op what othet biases may a
 company rely fo éxclude hy propossl?

1.

2.

Ithprope under state law: Jf the propasal is not a proper subject for action by
sharsheiders undér the laws of the jurisdiction of the company's organization;

Note to paragraph (I{1)

Depending on the subject matter, somée proposals are not considered proper under
state law if they would be Binding on the company if approved.by sharsholders. In
our-experionce, most proposals that are cast as recomimendations or requests that
the bioard-of directors take specifisd actioh are propér under state law. Accordingly,
we will assuime that a proposal drafted gs a recommendation.or sugjgastion'is
proper unless the company demonstratés othérwise.

Violation:of taw: If the proposal would, if implemented, causé the company te violate:
any state, federal, or foreign law to'which & is subject;

Note to paragraph (i)}2)

Note to-paragraph G}(2): We will riot apply this basis for exclusion to permit ;
exclusion of a proposal on grounds.that it would violate foreign law if compliance
with-the forelgn law couild result in a viotation of any state or federal law.

Viotation-of proxy: rules: If the proposal or supporiing statement is contrary to-any of
the Commission's proxy rules, Including Rule 14a-9, which prohibits matenially false

-or inisléading statements in proky soliciting materials; -
‘Personal grievence; special interest: If the: proposal relates to the redress of d

ersonal claim or grievance against the.compatiy or any other persen, or if it is

‘designed to result ih a Bahsft to you, of g furthicr:d personal interest, which is not
" “ghared by the dther shiareholders atlarge;
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8.

10.

11

v

12.

Relevance: If the'proposal rélates to operations which account for less than 5

pereert:of the:-company's total assets at the end of its most recent fiscal year, and
for less than & pércent of its nel eaming sand gross sales for its most recent fiscal
year, ahd i$ ot otharwise significantly refatad to the company’s busihess; .

Absence of powerfauthority: I the.company would lack the power or authority to
implemient the praposal;

Management functionis: If the proposal deals with a matter relating to the company's
ordinary business opétations;

Relates to election: If the propesal:
i.  Would disqualify a nominee who is standing for.election;
. Would remove a director from cffice biefore his or her term expired;

iil.  Questions the:compsiance, husiness judgment, orcharact,emf-one,ormore'
~ meminees ui directors; )

i, SeeksTo ek aspieoii individisakin the company's proxy riaterials for

electiontp the board of directors;.or
v.  Otherwiss ould affect the. outetifierof the upcoming election of directors.

Goiflicté with corapany's proposal: Jf thie.propesal dirselly conflicts with one of the
company’s own proposals to b submilied lo sharefiolders at the same mesting.

Noté toparigraph ()9)

Note o paragraph ({S): A Compary’s subinission 1o the Commission under this
section shoukd specify the points of conflict with the.company's proposal.

Substantially. imiplernented: If the company has already substantially implermented
the proposal;

Noté'to pardgraph. (R1D)

A company may éxclide.a shareholder proposal that would provide an advisory
vote or seek fufura-advisory voies to approve the compensation of executives as
discloséd pursuant to Tism 402 of Régulation S or any successor fo lem 402 (a
*say-Hriqiay vote”) or that relatesto the frequency of say-on-pay votes, provided that
in the MBSt recetit sharetolder vols required: by Rule 240,148:21(b) of this chapter a
single:yetr [i.e., one, two, or thiree years) received approval of a majority of voles
cast onithe miatter and the-company hias adopted a policy on the frequency of say-
on-pay votes tat is consistent with. the cholce of the majority of votes castin the
most recent shareholdel Vote required.by rile 240.14a-21(b) of this chapter.

Duplication: If the. propasal substantially duplicates another propesal previously
submitted 1a the company By another proponent that will be inchuded inthe
chmpany’s. proxy metenals for the same meeting;

Resubmissioiis: If the proposal deals with substantially the same subject matter as
another preppsal érp%?salsmat has or fiaue bedn praviously included in the
colyipany's Proxy.malefa s withinthe preceding & célendzr years, 4 company may
excludi-it from lis proxy; materkls for any mebling held within 3. calendar years of
the last time itwas included ¥ the propogal received:



i. Lessthan 3% of thevote if proposed once within the preceding 5 calendar
years;

i.  Lessthan-6% ofthe vote on fts last submission to sharehoiders if proposed
twice previously within the breée‘iﬁhg.ﬁ calendar years; or -

. Less than 10% of the voie on.its last submissien to sharehelders if proposed
three times-or more préviously within the preceding 6 calendar years; and

13. Specific amount of dividends: If ﬂ\é.pmposal relates to specific amounts of cash or
stotck dividends.

. Question 10: What procedures must the company follow if it intends to exclude my
propesal? "

1. Ifthecémpany itends'io-exclude a proposal from ifs proxy matatials, it must file its
Teason with the Commission no later than 80 calendar days before it files Its
definitive proxy statement and form of proxy with tre Commission. The company
must siimtltaneously provide you with a copy of it submission. The Commission
staff may pérmit the cornpsany to make its subrmission later than 80 days before the
comparty files its definifive: proxy statarnent-and forh of proxy, if the company
demonstrates good cause for missing the deadiine.

2. Thecompahy must file six pager copies of the following:
i.  The proposal;
. Anexplanation of why the coinpany believes that may exclide the
proposal, which should, If possible, refer to the-most recent applicable
authority, such as prior Division Ietters issued undsr the rule; aid

ii. A supporting oplnion of counsel when siich feasons are based of matters of
. state or foreign law.

k. Question 113 May | submit My-own statemerit fo the Cominiission fasponding to the
companiy’s apguments?

Yes, you may submit-a:response; but it is not required. ¥ou should try to submit any
respanse fo-us, with-a copy o the:cbimpany, as soon as possible afterthe company makes
its submission. This way, the Commission staff will hiave time to consider fully your
subiission before it issues its response. You should subriit six paper copies of your
response.

. "Question 12: If the company iricludes my shareholder propesal in its proxy materials, what
information about me must it include aleng with the proposal itself? -

4. Thetompany's proxy statement must include your name and address, as well as
‘the number of the company’s-veting securities thatyou hold. However, instead of
Jpreviding thatinformation, the company may instead include-a statemerit that it will
-provide the iiiformation to shareholders promptly upon receiving an oral or written -
requast, .

2. ‘The compeny is not responsible for the contents of your proposal or supporting
statemént. - ’
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m. Quéstion 13: What can | do if the company includes in its proxy statement reasons why it
bé!ié\i&‘ﬁhﬁre?!\éldaes should:niot vote in faver of iy proposal, and | disagree with some of
its. statements . : .

1.

3.

Thé eoinpany inay elett toviniclude ih its proxy staferaent reasons why Rbelieves

shareholders should vote agalnst your propiosal. The-compaiiy 15 allowed to meke
- afgurnenits reflecting its.own point of view, just as:you widy express your own point

of view ih your proposal's subportiig stateivent.
However, If yau belleve that the corpany’s opposition:te your proposal contglns

" materfally falseior misieading statements thit may violats our anti- fraud fule, Rule

144-9, you should promptly-send'to thie Somenission steff and the tompany. alefter.
explalnihg the reasons for your view, along with a-gopy of the-company's statements
opposing yout iroposal. To thie extent possible, your letter should include specific-
factual inforfatioh demonstrating e inacciacy of the cofripany’s claims. Time
permitting, you may wish 1 try 1o work out your différences with the company by
yourself before contactirig the Commissiari staff.

We reiuire the-campany to serid you a gopy of its Statements opposing your
proposal before.it sends Its proxy materials, 8o thet you may bring to our attention
any materially false or misleading statements; under the following timeframies:

i.- If ourno-action respense requires thit you make revisions t'your proposal
or supporting statement as a condition to requiring the compary to include it
in ifs.proxy materials, then the company must provide you with a copy of its
opposition statements. no fdter than 5-calendar days after the company
receives a copy of your revised proposal; or

i Inall othercases, the company must provide you with a copy of its
opposition stateriiénts na later than 30-calendar days before.its files
definitive copies of its proxy statement and form of proxy under Rule 14a-6.
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ecurities and Exchange Commissiot

Division of Corperation Finance
Securities and Exchange Commission

Shareholder Proposals
Staff Legal Bulletin No, 14F (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011
Summary: This staff légal bulletin provides information for companiés and
shareholders regarding Rule 14a+8 under the Securitfes Exchange Act of
1934, '
sumiiﬁmemtary Information: The statements In this bulletin represent
the views of the Division of Corporation. Finance (the “Divislen”). This
bullebin is 1ot a rule, reguliation or statement of the Securitles and
Exchange Cofmisslon (the "Commission”). Further, the Commission has
neither approved nor-disdpproved Iis Content.
Gontacts: For further infariitation; please contact the Division’s. Office of
Chief Counsel by caliing (202) 551-3500 or by. submitting a web-based
request form athttps://tts.sec.gov/egi-bin/corp_fin_interpretive.
A. The puirpose of this bulletin
This bulletin Is part of @ continuing effort by the Division to provide
guidance on-tmportant issues arising under Exchange Act Rule 143a-8.
Specifically, this bulletin contalns Information regarding:
« Brokers and banks that constitute *record” holders under Rule 14a-8
{(b)(2)(1) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

» Commbon errers shareholders can aveld when submitting proof of
ownership to comparies;

+ The submisston of ravised propesals;

» Procadures:for withdrawing no-action requests regarding proposals
submitted by multipte proponents; and.

« The Divislon’s new. process for transmitting Rule 14a-8 no-actioh
responses by émall,

You can find additional guldance regatding Rule 14a-8 in the following
bulleting that are avallable on the Commilssion’s website: SLB No, 14, § LB
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Ho. 144, SLB No, 348, SLB No. 14C, 5L5 No. 14D-and 5L No, 14F.

B. The types of birolers and banks that constitute “record” holders '
under Rule 14a-8(b){2)(1) for purpgoses of Vetifying whether a
beneficial owher is eligible to submit-a proposal under Rule 14a-8

1. Eilgibility to submit.a proposal under Rule 14a-8

o be efigibie to submilt a shareholder proposal, a sharehoider must have
continuously held at least $2,000 in market value, or 1%, of the company’s
securities:entitied to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder subniits.the proposal.
The shareholder must-also continue te hold the Pequired amount of
‘gecurities through the-dats of the méetinig-and must provide the company
with a written statement of intent to'do so. .

‘The steps that a Shareholder misst take to verify his or her eligibility to

submit a proposal depend on how the shareliolder owns the securities.
There are two types of security holders In the U.5.: reégisteréd owners and
beneficlai-owners.2 Registered owners have.a direct relationship with the
1ssuer because thelr ownership of shares is listed on the records maintained

. by the Issuer or Its transfer agent, If & shareholder IS & registered owner,

the company can independenitly confiry that the shareholder’s holdings
satisfy Rule 144-8(b)’s eligibllity requirement. '

The vast majority of investors in shares Issued by U.S. companles,
tiowever, are beneficlal owners, which medns that they hold thelr securities
In Bisok-entyy form tHrough a secuiities mtermedlary, such as a brokeror a
barik. Berieficial owners aré sornetimes referréd to as “street name”
holders. Rule 143-8{b)€2)(1) provides that a benéficlal owrier caf provide
praer of owiiership o .S'Illf?iiért til$ or her eligibility to subirilt a proposal by
subniftting ‘a.wiitten statemeérit “from thie ‘record’ holdér of [thé] sectrities
(usually a broker or hank),” Verifying that, at the me the proposal was
subrnitied, the shareholder held the requited amaunt of securities
continuously for at least one year.2

2. The role of the Depository Trust Company
Most large U.S, brokers and banks deposit theli customers’ securities with,

* and held those.gecuiities thratigh, the Depository Trust Company (*DTC"),

a régistered-clearing agency. acting as a seeurities depository, Such brakers
and banks are often referfed to as *participants” in DTC.2 The names of
thesa DTG participants; hiowever, do.not appear. as the registered owners of
the securities deposited with DTC off the list of shateholders malntained by
the company o, more typlcally, by its transfer agent. Rather, DTC'S
nominee, Cede.& Co:, appears on the shargholder list.as the sole registered
owner of securlids depesited with DTC by the DTC participants. A company
cah request from DTC.a"secufities position listing” as ofa: specified date,
wiich ideritifies-thié DTC participants having a position In the company’s
sécuiities. and the number of securities held by each DTC participant.on that
date.?

3., Brokers and banks tirat constitute “record” hofders under Rule

14a-8{b)(2)(1) for purposes of verifying whether a benefictal
owner is-eligible to subinit a proposal under Rule 142-8
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In The Hain Celestial Group, Thc. (Oct. 1, 2008), we toek the position that
an introducing broker coufd be considered a “record™ holder for ptirpases of
Rule 14a-8(b)(2X1). An Introducing broker is & broker that éngages In salés
and other activities ivolving custemer cortact, such as opening customer
sccounts and accepting customer orders, but is net: permitted to maintain
custody of customer funds and securfties.& Instead, an introducing broker
engages another bréker, known as a “clearing biaker,” to hold custody of
dlient fulids and secuiities, to cledr and exacuté custofner trades, and to
handle other fuhctions skich: as Issuing confirmations of customer trades and
customer account statements. Cleariing brokers generally are DTC
particlpants; intradudifg brekers geénerally aré not. A5 Infroducing brokers

generally are:not DTC participants, and therefore typicilly da hot appear on

- DTC’s securlfies position listing,.Hain Celestial hias required companles to

accept proof of ewnership letters from brokers: in cases where, unlike the

positions-of registered owners and brokers and banks that-are DTC

patticipants, the eemparny is unable to verify the positions against Its own
or its transfer agent’s records or against DTC's securities position fisting.

‘In light of questions we have received following two recent court cases
relating to proof of ownership under Rule 14a-8Z and In light of the
Comimission’s discussion of registered and beheficlal owners In the Proxy
Mechanics Cancept:Rélease, we have récohsidered our views a5 to what

_ types of brokirs and banks should be consldered “record” holders undef

Rule 14a-8(b)(2)(T). Because &f the transparency -6f DTC participants’
positiong in.a cormpany’s securities, we will ‘take the view going forward*
‘that, for Rule 14a-8(b}(2)(1) purpeses,:ofily DTC participants should be
viewed as “record” Hiolders of securities that are deposited at DTC. As a
result, we will no longer follow Haln Celestial..

we belléve that taking this.approadh a5 to who constitutes 3 “record”
holder for purpéses of Rule 14a-8(b)(2)(1) will provide greater certainty to
‘peneficlal owners ard coraparies, We:also note that this approach is
consistent with Excharige Act Rule 12g5-1 afid.a 1988 staff no-action letter
addressing that rule,8 under whigh brokers and banks that are DTC _
participants are cansiderad to bie the record holders-of securities ofi deposit
with DTC when caicilatihg the number-of récord holders for purposes of
Sections 12(g) ‘and 15(d) of the Excharige Act. '

Compahies have occasionally expressed the view that, because DTC's
‘nominee, Cede & Co., appears on the shareholder list asthe sole registered
owner of securities deposited with DTC by the D'TE participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the gecurities held
on deposiy at DTC for purposes of Riile 143-8(b)(2)(1): We have never
interpretied the rule to requiré @ shigreholder to obtain a proof of ownership

. letter from 'DTC of Cede & Co., and ridthing In this guidance should be

construed as changing that view.

How ¢an a sharetiolder determiine whethet his or her broker or bank is 2
-DTC participant?:

Shareholders and companies can confirm whether a particular broker or
bank Is.a DTC participant. by chetking DTC’s participant list, which is

‘currently.avatiable on the Internet at )
Https//www.dtcc. corn/downteads/m mbership/directories/dte/alpha.pdf.
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What if a shiareholder’s broket o bank is ngt on DTC's pérticipant list?

The sharéhoider will need to obtain proef of ownership from the DTC
participant through which the sequrities are held, The shareholder
should be abls t6 find put who this DTC participant is by asking the
shareholder’s broker or.bank.3

If the DTC participant kndws thié shareholdei’s broker or barik's.
holdings, buk does.hof kriow the sharehsldér’s haldings, a shareholder
- cionitd satlsfy Rule 14a-8(h)(2)1) by-ebtaining and subinitting two proof
of ownership staterients verifying that, at the Hime'thie proposal was
submitted, the required-amount:of securities were cominuousty held for
' at least-oneé-year — one from the sharehelder's broker or bank
confirming the shareholder’s ownership, and the other from the DTC

participant cenfirmingthe brokeror bank’s ownership.

How will the staff process no-action reguests that argue for exclusian on
the basls that the shareholder’s proof of ewineiship is net from a DTC
partielpant?

The ST will grant fio-actioi réllef ta a cormpany on the basls that the
sharehalder’s proof of wnership is hot from a DTC participant only if
the coimpaiiy’s hotice-of defect describes the required. proof of
owrrership In a fanner that 15 consistent with the guldance contalnéd in
this bulletin. Under Rule 14a-8(F)(1); thé shareholder'will have-an
epportunity. to-obtain the requisite proof of swriership after récelving the
netice of defect. '

€. Common errors: shareholders can avoid Wwhen submitting proof of
ownership to.companies '

In this seétion, we desciibe twio cofimon errors shareholdels maké wtien
submittinig praaf of ownership for purposes of Rule 14a-8(b)(2), and we
provide-guidancé on how to avold these erors.

First, Rule 14a-8[b) requires a shateholder to provide proof of ownership
that he of she. has “continuously held at least $2,000 tn market value, or
1%, of the compahy’s securities entitied to be voted on the proposal at the
meeting for at least orie year by the date you sutimit the

_ proposal® (emphasis added) A2 We note that many proof of ownership
letters: do mot-satisfy this requirement because they de not verify the
shareheider's beneficial ownershilp for the entire one-year perlod preceding
and Including the date the proposal Is submitted. In some cases, the letter
speaks as of a date before the date the proposal Is submitted, thereby
leaving a gap bietween the date of the verification and the date the proposal
is submitted. In athet cases, the letterspeaks as of-a date after the date
the proposal was submitted but covers g peridd of only one year, thus
falling ko vefify the shareholder’s beneficial ownership over the reguired full
one-year period:préceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securlties,

This cain oceur when a broker or bank submits:a letter that conflims the
shiareholder’s beneficial owrership ohly as of a specified date but omits any
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reference: to cantinuous-ewnership for a one-year period.

We rétoghize that the requiréments of Rulg 14a-8(b) are highly prescriptive
and can cause incoivenience for Shareholders when submiitting proposals.
Although our administration of Rute 14a-8(b) Is constrained by the térms of
the rule, we belleve that sharehelders-can aveld the two-ertois highlighted
above by arranging:to have their proker or bank provide the required
verification of ewnership as of the date they plan to.submit the propesal
usihg the folewing format:

»As of [date the proposal 1§ sSubmitted], [name of shareholder]
held, and has held continuously for at least one year, [number
of securitles] shares of [company. name] [dlass of securitles].”s2

As discussed abave; a shareholder may also heed to provide a separate
written statement from the DTC participant through which the sharehoider’s

seeurities are held If the shareholder’s broker or barik Is not 2 DTC

‘participant.

. The submission of revised proposals

_On éccaslon, a:sharéholdef-will revise @ proposal after subritting it to'a

company. This section dddresses questions we have recélved regarding

"revisions to a proposal ar suppoiting. statement.

1. A sharehiolder subrbits & timely proposal: The shareholder then
submits a revised proposal hefore the company’s deadline for
receiving propesals. Must the company accept the révisions?

Yes. In this situation, we belleve the revised proposal serves as @
replacement of the initial proposal. By submitting & revised proposal, the

- sharehiolder hag effectively withdrawn the Initial proposal. Therefore, the

shareholder Is ot In viclation of the one-proposal limitation Ifi Rule 14a-8
(€42 ¥f the company Intends to submit a no-action request, it must do so
with respect to the revised proposal,

Wae recognize that:in. Question. and Answer-E.2 of SLB No. 14, we-Iindicated
that If @ shareholder makes revisions to.a proposal before the company.
submifs Its ne-actlon reguest, the company cal cheose whether to accept
the reyisions, However, this guldance has led some companies. to belleve
that;, In cases where shareholders:attempt to make changes to-an Initlal
praposal, ttie company 15 fiee £6 Tgnore such revisions even if the revised
proposal Is submitted before the company’s deadiine for receiving
shareholder proposals. We are revising our guldance on this lssye to make
clear that a company.inay 1ot ignore a reviséd proposal In this situation A3

2. A sharaholder submits & timely praposal. After the deadline for
recelving proposals; the shareholder submits a revised proposal.
Must the company accept the revisions?

Ne. If a:shargholder submits revisions to.a proposal after the deadling for
fetelving froppsals under Rule 14a-8(e), the company Is not required to
accept Ehe.revisions. However, If the corfiparny does not accept the
revisions, It rhust treaf the revised proposal as & Second proposal and
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submit a natjee stating Its Jritention to exclude the révised proposal, as
required by Rul¢ 143-8¢]). The conipany’s hatice tay clte Rule 14a-8(g) a&

the reason for excluding the revised propesal. If the eompany.does fiot

accept the revisions and mtends to exclude the nitial proposal, it would

-alsa haed to submit its reasons for exclyding the'inidal praposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal Is
submitted. When the Coramission hias discussed revislons to proposals,i it
has not sigaested that a Tevislon triggers a requirement to provide proof of
ownership a sécond.time. As outjined in Rule 14a-8(b), proving ownership.
includés providing a wittten statémninAt that the sharehclder intendsto
continue to held thie securities through the date of the shareholder meeting.
Rulée ¥4a-8(f)(2) provides that If the shareholder “falls in [hls o ter]
pronilse to hold the requifed number of securitiés through the date of the
fneeting-of shareholders, thén the-company: will be permitted to exclude all
of [the Safive shareholder’s] proposals from Its proxy materials for any
‘meeting held In the following two calendar years.” With these provisions in
mind, we do noet Interpret Rule 14a-8 as requiring additional proof.of
ownership when.a shareholder subinits & revised proposal. 18

E. Procedures for withdrawing no-action requests for proposals
submitted by muitiple proponents

We have previeusly addressed the requirements for withdrawing a Rule
1428 po-action request in SLB Nos, 14 and 14€, SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating thiat a gharehelder has withdrawn the proposal. In cases
where a proposal submiitted by multiple shareholders is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead individual to act
on its behalf ant the company Is able to' derfonstrate that the individual Is
authorized to act on behalf of all of the proponénts, the ¢ompany need only
provide a ketter fron that lead {ndividual Indicating that the tead individual
18 withdrawirig the broposal on behalf of all of the propofieits.

Becatise there 1s 1o reflef-granted by the staff in cases where a ne-action
request fs withdrawn followdng the withdrawd) of the related proposal, we
recognize that the threshietd for withdrawing & no-actign request need not
be averly burdensame, Going forward, we will procass a-withdrawal requiest

If the cortipany provides.a lgtter from the lead fileF that includes a

representation that the lead filer Is authorized to wittidraw the propésal. on
behalf of each proponent Identiffed. in the company’s no-action request.i8

F. Use of éiall 1o transmit our Rule 14a-8 no-action responses to
compatiles and proponefits

To dats, the Division has transmitted coples of gui Rulé 14a-8 no-action
responses, includirig coplés of the corresporiderice we have teceivéd in
coltngction with such reguests, by U.8. mall to:companies and proponents.
We also post duk réspohse @nd the refated eorréspondence tothe
Commission’s website shortly-after ssuance of our response.

Ih oder to accelerate delivery of staff resporises to coripantes and
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praponents, and to reduce aur copying and postage. costs, going forward,
we Intend to transmiit our Rule :14a-8 ro-action responses by email to

companies and proponents. We therefore gncourage both companies-and
proponents-to include emall contact information In any correspondence to

each ather and to us, We will use U,S, mall to transmit our no-action

‘response to any company or prapanent for which we do not have etmall
-gontact inforrmation. - , ‘

Given the avallabillty, of our responses and the related corresponderice on
the Commission’s website and the requirement under Rule 14a-8 for
companles:and proponents to-copy each other on correspondence

submitted to the Commission, we believe It Ts Yninecessary to transmit

coples of the related gorresptiience along:with our np-actlon résporise.
Therefore, we Intend to transmit only ou staff response and not the
‘corresponderice we receive from the parties. We witl continue to post to the
Commission’s website coplés of this corresponderice at the same time that
we post our staff no-actlon response.

A See Rulg. 143-8(b).

2 For-ah epranation of the types-of sharé awnership-in the U.S., see
Gontept Rélease on U.S. Proxy System, Relgase No. 34-62495 (July 14,

. 2010) {75 FR 42982] ("ProXy Meéchanics Concept Release”), at Section ILA.

The terrh “beéneficial owner” deés ndt hive & Uriiform meaning under the
federal securities laws: It-Has. a differént reaning In this bulletinas
compared to*benéficlal owner” and “beneficial ownership” in Sections 13
and 16 of the Exehiange Act. Our use of the term In-this bulletin Is not
inténded to suggest that registered owners are not beneficial owpers for
purposes of those ‘Bxchange Act provisions, See Proposed Amendments to

" Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposils

by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 (*The term *beneflelal gwner’ when used in the context of the ptoxy
rules, and In light-of the purposes of those rules, may be interpreted to
have a broader meaning than 1€ would for certaln other purpose(s] under
ihe federal securities Jaws, such as reporting pursuanit to the Williars
Act.”).. '

2 1f 2 sharihioldér has filed a Schedule 13D; Schedule 136G, Form 3, Form 4
or Form S-reflecting ownérship-of the réquired amount of ghafes, the
shareholder may Instead prove ownership by-submitting a copy of such
filings and providing the additional Inférmation that fs described in Rule
14a-8(b)(2)(H). . .

4 BTC holds the deposited securities in “fungible bulk;” meaning that there
are ho-specifically identifiable. shares directly owned by-the BTC
participants. Rather, each BTC participant holds'a ‘pro rata Interest or
position in the aggregate number of shiares of a particular issuer held at
DTE. Correspondingly, each customer of a OTC participant - such asan .
individual Investor — owns a pro rata Interest in the shares In' which the DTC
participant has @ pro-rata Interest, See Prexy Mechanics Concept Release,

at Section 1L.8.2.3.

3 see Exchange Act Rulg 17Ad-8.
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£ See Net Capltal Rule, Release No. 34-31511 (Nov, 24, 1992) [57 FR
56973] ("Net Capital Rule Release”), at Sectlon I.C.

- 2 See KBR Inc. v.- Chevedden, Civil Action No. H-11-0196; 2011 U.S. Dist.

LEXTS 36431, 2011 WL 1463611 (S.D. Tex. Apr: 4, 2011); Apathe Corp. V.
Chevetden, 696 F. Supp. 2d 723 (S.D. Tex. 2010): In both cases, the court
coficluded that a securities intermediary was not a record holder for
purposes of Rule, 145~8(b) because it did not appear on a Jist of the
company’s fioh-abjecting bendficlal owners of on"any DTC securities
position listing, nor was the lhterimediary @ DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 1n addition, if the sharetiolder’s broker Is an introducing broker, the
shareholder’s aceount statements should include the clearing broker’s
identity and tefephone nambper. See Net Capital Rule Releasg, at Section
11.C.(H). The clearing broker will generally bé a DTC particlpant.

i For purposes of Rule 14a-8(b), tive submission date.of a proposal wil
generally recede the comipany’s récelpt date of the proposal, absent the

use of electronic or gther hreans of same-day delivery:

Z1This format |s.abceptable.for purgioses of Rule 14a-8(b), but it Is not
tandatory-or exclusive.

12 A% suth, 't Is not-appropiate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon recelving a revised proposal.

123 rhig pesition will apply te all propesals submitted after an initial proposal
but before the company’s deadline for recsiving proposals, regardless of
whether they are explicitly labeled as “revisions” ta‘an Initial proposal,
uniless the shareholder affimatively indicates. an Intent to submit a second,
additionat propasal for Inclusion in:thie company’s proxy miaterfalg. In-that
case, the company myst send the shareholder a notice of defect pursuant
to.Rille 14a-8(A(1) If it intends to excludé eithér proposal from its proxy
materials In rellance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revistors recelved before a company’s deadline for
submission, we wil no lohger Tollow Layne Chiristensen Co. (Mar, 21, 2011)
and Gthier prior staff no-action letters In which we-took the view that a.
proposal would ‘viofate thie Rule 14a-8(¢) one-proposal limitation If such
proposal s submiitted to & €ompany éfter the-company has gfither submitted
a Rule 14a-8 no-action request to éxclude an eariter proposal submitted by
the.sarhe, propehent or potified the proponent that the earller proposal was
excludable: uirder the rule.

- 34 See; e.9.,-Adoption.of Amendments Relatirig to Proposals by Security

Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

15 Because the relevant date for proving ownership under Rule 14a-8(b) Is
the date the proposal is.submitted, a proponent who doés not adequatély
prove owhershipin connéction with a proposal is fiot permitted to.submit
another proposal for the safne meeting oh a later date.

16 Nothing In this staff position has any effect onthe status of any
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sharehelder-prepasat that Is riot withdrawn'by the proponent ot its
authorized represerntative.

tittp:/pwww.sec.goviinterpsylegalfefsib14f. htm. ‘
Home | Previous Page i Modified: 10/18/2011
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Re: TD Ametitrade account ending in * EISMA & OMB Memorandum M-07-16 ***
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2011.
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