o ACT | re

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
- . WASHINGTON, D.C. 20549-4561

CORPORATION FINANGE 5"‘\5«:._\___‘ .

| ReeehedTEE

| MAR g oo

[

I Washing: .. o -
Jennifer L. Kraft e ZIBI0n, D 5ps
United Continental Holdings, Inc. N Secti - -
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Rule: Ya-%
Re: ~ United Continental Holdings, Inc. Public .
Incoming letter dated February 2, 2012 ~ Availability: 3~ Y'l L

Dear Ms. Kraft:

. This is in response to your letters dated February 2, 2012 and February 23, 2012
concerning the shareholder proposal submitted to United Continental by John
Chevedden. We also have received letters from the proponent dated February 22, 2012
' and March 1, 2012. Copies of all of the correspondence on which this response is based

will be made available on our website at http://www.sec.gov/divisions/corpfin/

_ cf-noaction/14a-8.shtml. For your referénce, a brief discussion of the Division’s informal
procedures regarding shareholder proposals is also available at the same website address.

Sincerely,

Ted Yu
Senior Special Counsel

Enclosure

cc:  John Chevedden
***FISMA & OMB Memorandum M-07-16*"*



March 8, 2012

Response of the Office of Chief Counsel
" Division of Corporation Finance

Re:  United Continental Holdihgs, Inc.
Incoming letter dated February 2, 2012

The proposal asks the board to take the steps necessary unilaterally (to the fullest
extent permitted by law) to amend the bylaws and each appropriate governing document
to enable one or more holders of not less than one-tenth of the company’s voting power
(or the lowest percentage of outstanding common stock permitted by state law) tocalla
special meeting.

: - There appears to be some basis for your view that United Continental may
‘exclude the proposal under rule 14a-8(i)(3), as vague and indefinite. We note in

- particular your view that, in applying this particular proposal to United Continental,

- neither shareholders nor the company would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires. Accordingly, we will
not recommend enforcement action to the Commission if United Continental omits the
proposal from its proxy materials in reliance on rule 14a-8(i)(3). In reaching this
position, we have not found it necessary to address the altematlve basm for omission
upon which Umted Continental relies.

Sincerely,

Angie Kim
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
 INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

~ The Division of Coxporatlon Finance believes that its responsxbxhty with respect to

matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other matters under the proxy

' rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and'to. detemune initially, whether or not it may be appropriate in a particular matter to_
‘tecommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 14a-8, the Division’s.staff considers the information furnished to it by the Conpany
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any mformatlon ﬁmnshed by the proponent or-the proponent’s representatlve

_ Although Rule 14a-8(k) does not reqmre any commumcauons from shareholders to. the
Commission’s staff, the staff will always consider information concerning alleged violations of .
the statutes administered by the Commission, including argument as to whether or not’ activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changmg the staff’s informal :
~ procedures and proxy review into a formal or adversary procedure. :

v It is important to note that the staff’s and Commission’s no-action responses to -

- Rule 142-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
. to include shareholder.proposals in its proxy matetials. Accordingly a discretionary

. determination not to recommend or take Commission enforcement action, does not preclude a

~ proponent, or any shareholder of a-compariy, from pursuing any rights he or she may have against
- the company in court, should the management omit the proposal from the company’s proxy
material.



JOHN CHEVEDDEN

*+FISMA & OMB Memorandum M-07-16* '
*E|SMA & OMB Memorandum M-07-16***

‘March 1,2012

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 2 Rule 142-8 Proposal
United Continental Holdings, Inc. (UAL)

Company Hijacking of Rule 14a-8 Special Shareholder Meetmg Proposal
With Blank-Check Company Proposal

John Chevedden
Ladies andb Genﬂemen‘

This further responds to the February 2, 2012 company reqmst to avoid this wtabhshed rule
14a-8 proposal. .

The February 2, 2012 company letter sa:d, “The Company Proposal will dn'ectly conflict with
the [Rule 14a-8] Proposal ...” (camphasis added)

The company February 23 2012 letter said, “the Company Proposal has not yet been approved
: bytheCompany s board of directors.”

’I‘hlSlstorequestthatﬂleOfﬁce ofChlefCounsel a]lowﬂnsresolutlontostmdandbevoted
_upon in the 2012 proxy. 4

Sinoerely,

cc: Brett Hart <Brett Hart@uited.com>




UNITED CONTINENTAL &5
HOLDINGS, INC.

February 23, 2012
1934 ActRule 14a-8

By Email .

Securities and Exchange Commission
Division of Corporation Finance -
Office of Chief Counsel '

100 F Street, N.E.

Washington, D.C. 20549

Re: United Continental Holdings, Inc.
' Stockholder Pro] Submitted by John Chevedden

Ladies and Gentlemen
In a letter dated February 2, 2012 (the “First Request™), we requested conf'mnatton that the
" Staff of the Division of Corporation Finance (the “Staff””) concur that United Continental Holdings,
Inc. (“UAL” or the “Company™) could properly omit from its proxy materials for its 2012 Anmial
Meeting of Stockholders (the “2012 Annual Meeting” and such materials, the “2012 Proxy
Materials™) a stockholder proposal (the “Proposal™) submitted by John Chevedden and received by
the Company on December 14, 2011. The First Request is attached hereto as Exhibit A.

- The Fnst Request set forth the Company’s belief that the Proposal could be excluded from
the 2012 Proxy Materials pursuant to Rule 14a-8(i)(9), because the Company intended at that time
to submit a proposal at the 2012 Annual Meeting (the “Company Proposal”) that would, if adopted,
allow a stockholder or stockholders of record of at least 25% of the voting power of all outstandmg
shares of Common Stock of the Company the nght tocall a speclal stockholders meeting.

At thls time, however, the Company Proposal has not yet been approved by the Company’s
- board of directors. In light of no-action relief recently granted with respect to nearly identical
stockholder proposals, the Company hereby supplements in this letter -(the “Supplemental
Request™) its First Request, and requests that the Staff confirm that the Proposal may be excluded
pursuant to Rule 14a-8(i)(3) for the reasons set forth in this Supplemental Request. To the extent
that the Staff will grant relief on only one of the two arguments presented (i.¢., the argument based
on Rule 14a-8(i)(3) or the argument based on Rule l4a-8(1)(9)), the Company requests that the
Staff grant relief under Rule 14a-8(i)3).

THE PROPOSAL
The Proposal mciudes the following:
Resolved, Shareowners ask our board to take the steps necessary unilateraily (to

the fullest extent permitted by law) to amend our bylaws and each appropriate
governing document to enable one or more shareholders, holding not less than one-
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tenth* of the voting pdwer of the Corporation, to call a special meeting. *Or the
lowest percentage of our outstanding common stock permitted by state law.

This includes that such bylaw and/or charter text will not have any exclusionary or

prohibitive language in regard to calling a special meeting that apply only to

shareowners but not to management and/or the board (to the -fullest extent _
 permitted by law). ‘

ADDITIONAL BASIS FOR EXCLUSION

The Pro; may be excluded pu uaﬁt to Rule 14a-8(i)(3) because it is inkeren
- vague and indefinite. : o

Rule 14a-8(i}3) provides that a company may exclude a stockholder proposal. if the
‘or supporting statement is contrary to any of the Commission’s proxy rules, including
Rule 14a-9, which prohibits materially false or misleading statements in proxy. solicitation
materials....” The Staff has consistently held that vague and indefinite stockholder proposals are
" inherently misleading, and thus excludable under Rule 14a-8(i)(3), where “neither the stockholders
. voting on the proposal, nor the company in implementing the proposal (if adopted), would be able
to determine with any reasonable certainty exactly what actions or measures the proposal requires.”
Staff Legal Bulletin No. 14B (September 15, 2004). See also Dyer v. SEC, 287 F.2d 773, 781 (8th
Cir. 1961).  Additionally, the Staff has concurred that a proposal may be excluded where “any
action ultimately taken by the [c]Jompany upon implementation [of the: proposal] could. be
significantly different from the actions envisioned by sharcholders voting on the proposal.” Fuqua
Industries, Inc. (March 12, 1991).

‘The Proposal includes a request that the Company’s board of directors undertake steps to
amend the Company’s governing documents to “enable[] one or more shareholders, holding not
less than one-tenth* of the voting power of the Corporation, to call a special meeting. *Or the
lowest percentage of our outstanding common stock permitted by state law.” This resolution
~ embodies two distinct thresholds. One threshold would allow stockholders “holding not less than.

one-tenth* of the voting power of the Corporation” to call a special stockholders meeting.
Problematically, however, the resolution includes a - second threshold, that is, “the lowest
percentage of our outstanding comsmon stock permitted by state law.” For a Delaware corporation,
the minimum permitted by state law would be one share. In-effect, the proposal asks stockholders
to approve management actions to allow for both the following: -

Option 1: Holders of common stock representing one-tenth of the voﬁﬁg power of
the Company shall be allowed to call, or cause to be called, a special stockholders
meeting. :

Option 2: Holders of common stock representing the minimum number of shares
requlred—-t e., one—to call a special stockholders meeting under Delaware law
shall be allowed to call, or cause to be called, a special stockholders meeting.

Tbe»Staff has recently concurred in the exclusion of virtually identical proposals where
companies requested relief pursvant to Rule 14a-8(iX3).. In The Western Union Company, Inc.
(February 21, 2012), Western Union argued that if stockholders were to vote on the proposal, its
stockholders would not know whether they were being asked to approve a special meeting right
conditioned: upon obtaining the support of holders of not less than one-tenth of the Company’s
~voting power, or whether they were being asked to approve a specnal meeting right that could be

invoked by the holder of even a single share (i.e., the “lowest percentage...permitted by state law™). -
In granting Western Union’s request for no-action relief, the Staff specifically noted Westem
Union's view that “neither shareholders nor the company would be able to determine with any

United Continental Holdings, Inc. : » 4y
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reasonable cettainty exactly what actions or measures the proposal requn'es The Company’s
situation is-virtuafly identical to that of Western Union. See also Danaher Corporation (February
16, 2012) (same); Newell Rubbermaid, Inc. (February 21, 2012) (same).!

As in Western Union, if stockliolders were to vote on the Proposal, they would not be able
to determine with any reasonable certainty whether they were being asked to approve a special
meeting right conditioned upon obtaining the support of holders of not less than one-tenth of the
Company’s voting power, or whether they were being asked to approve a special meeting right that
could be invoked by the holder of even a single share (i.e., the “lJowest percentage...permitted by
state law”).” Similarly, were the Proposal to pass, the Company would not be able to determine with
any reasonable certainty the actions or measures it was required to take in order to implement the
Proposal. Were the Company to attempt to implement the Proposal by selecting one of several
possible interpretations, any actions taken in attempting to implement that interpretation could be
significantly different from the actions envisioned by stockholders voting on the Proposal Thisisa
classic situation in which Rule 14a-8(i)(3) permits exclusion.

CONCLUSION

For the reasons stated above, in accordance with Rule 14a-8(i)3), the Company requests
your concurrence that the Proposal may be excluded from the 2012 Proxy Materials. If you have
- any questions regarding this request or desire additional information, please contact the
undersigned by phone at 312.997.8067 or by email at jennifer krafi@united. com, or Brett J. Hart by
phone at 312.997.8181 or by email at brett.hart@united.com.

Very truly yours, |

Jetnifer L. Kraft _

Associate General Counsel — Securities and
Corporate Governance .

United Continental Holdings, Inc.

Attachment |
cc: - John Chevedden

**FISMA & OMB Memorandum M-07-16™*

! The only difference between the resolved clauses of the Western Union, Newell Rubbermaid and Danaher
proposals, on the onie hand, and the Company'’s proposal, on the other, is that where the Western Union,

Newell Rubbermmd and Danaher proposals read “each appropriate governing document that enables one or
. the Proposal reads “each appropriate governing document fo enable one or more..

UnnedCovmmatHoldmgs Inc. i
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UNITED CONTINENTAL &5
HOLDINGS, INC. ¥

.February 2, 2012
1934 Act/Rule 14a-8

By Email

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

- 100 F Street, N.E. ’
‘Washington, D.C. 20549

Re: United Continental Holdings. Inc.
, Stockholder Proposal Submitted by John Chevedden

Ladies and Gentlemen:

This letter is submitted by United Continental Holdings, Inc., a Delaware corporation
(“UAL” or the “Company”), pursuant to Rule 14a-8(j) of the Securities Exchange Act of 1934
to notify the Securities and Exchange Commission (the “Commission™) of the Company’s
intent to exclude from its proxy materials for its 2012 Annual Meeting of -Stockholders (the
“2012 Annual Meeting” and such materials, the “2012 Proxy Materials”) a stockholder
proposal (the “Proposal™) submitted by John Chevedden (the “Proponent”) and received by the
Company on December 14, 2011. The Company requests confirmation that the Staff of the
Division of Corporation Finance (the “Staff”) will not recommend enforcement action to the
Commission .if the Company excludes the Proposal from its 2012 Proxy Materials. for the
reasons outlined below. _

The Company intends to file its definitive proxy materials for its 2012 Annual Meeting
on or about April 23, 2012. In accordance with Staff Legal Bulletin 14D, this letter and its
. exhibits are being submitted via email to shareholderproposals@sec.gov. A copy of this letier
and its exhibits will also be sent to the Proponent.

THE PROPOSAL
The Proposal includes the following:

Resolved, Shareowners ask our board to take the steps necessary unilaterally

- (to the fullest extent permitted by law) to amend our bylaws and each
appropriate governing document to enable one or more shareholders, holding
not less than one-tenth* of the voting power of the Corporation, to call a special
meeting. - *Or the lowest percentage of our outstanding common stock
permitted by state law. '

United Continental Holdings. Inc. . A STAR ALLIANCE MEMBER %7"
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This includes that such bylaw and/or charter text will not have any exclusionary

or prohibitive language in régard to calling a special meeting that apply only to

- shareowners ‘but not to management and/or the board (to the fullest extent
" permitted by law).

A copy of the Proposal, including its supporting statements, is attached to this letter as
Exhibit A. A copy of all correspondence between the Company and the Proponent regarding
the Proposal is attached as Exhibit B.

w

The Proposal may be excluded pursuant to Rule l4a-8(l)(9) because it dlrectly
conflicts with a proposal to be submitted by the Company at its 2012 Annual

Meeting.
ANALYSIS

Currently, neither the Company’s certificate of incorporation nor the Company’s

- bylaws provides a right for stockholders to call a special meeting. The Company-intends to

submit a proposal at the 2012 Annual Meeting (the “Company Proposal”) that would, if

adopted, allow a stockholder or stockholders of record of at least 25% of the voting power of

all outstanding shares of Common Stock of the Company the right to call a special
stockholders meeting.

Under Rule l4a-8(i)(9), a company may exclude a proposal ﬁ'om its proxy matenals
“[i]f the proposal directly conflicts with one of the company’s own proposals to be submitted
to shareholders at the same meeting[.]” The Commission has stated that the proposals need not
be “identical in scope or focus” for this provision to be available. Bxchange Act Release No.

34-40018, at n. 27 (May 21, 1998).

The Staff has consistently granted no-action relief under Rule l4a-8(1)(9) where a
stockholder-sponsored special meetirnig proposal contains an ownership. threshold that differs
from a company-sponsored special meeting proposal, because submitting both proposals to a
stockholder vote would present alternative and conflicting decisions for stockholders. For
example, in Waste Management, Inc. (February 16, 2011), the Staff concurred with the
exclusion of a stockholder proposal which would have enabled stockholders holding at least
20% of Waste Management’s common stock to call a special meeting. Waste Management
represented that its proposal would permit stockholders holding, in the aggregate, at least 25%
of Waste Management’s common stock to call a special meeting. The Staff noted that Waste
Management represented that the stockholder proposal and the Waste Management proposal
directly conflicted, that the proposals included different thresholds for the percentage of shares
required to call a special stockholders meeting and, accordingly, presented alternative and
conflicting decisions for stockholders. :

" There are numerous other no-action letters involving substantially similar situations
where the Staff has concurred in exclusion pursuant to Rule 14a-8(iX(9): eBay Inc. (January 13,
2012); ITT Corp. (February 28. 2011); Danaker Corp. (Janvary 21, 2011); Mattel, Inc.
(January 13, 2011); Textron Inc. (January 5, 2011, recon. denied January 12, 2011 and March
1, 2011); Altera Corp. (January 24, 2011); Raytheon Co. (March 29, 2010); NiSource, Inc.
(January 6, 2010, recon. denied February 22, 20!0) CVS Caremark Corp. (January 5; 2010,

TU&MJM%W%MWMam Chicago. I 60601 A STAR ALLIANCE MEMBER 2"



recon. denied January 26, 2010); Honeywell International Inc. (January 4, 2010, recon. denied
January 26, 2010); Medco- Health Solutions, Inc. (January 4, 2010, recon. denied January 26,

2010); Baker Hughes Inc. (December 18, 2009); Becton, Dickinson and Co. (November 12,

- 2009, recon. denied December 22, 2009); H.J. Heinz Co. (May 29, 2009); International Paper
Co. (March 17, 2009), Occidental Petroleum Corp. (March 12, 2009); EMC Corp. (February
24, 2009).

The Company’s situation is substantially the same as those presented in the above-cited
no-action letters. The Company Proposal will directly conflict with the Proposal because the
Company cannot institute an ownership threshold required to call a special meeting of
stockholders that is set at both 10% and 25%. Submitting both proposals to stockholders at the
2012 Annual Meeting would present alternative and conflicting decisions for stockholders and
provide inconsistent and ambiguous results. As a result, the Company asks that the Staff
concur that the Company may exclude the Proposal under Rule I4a-8(|)(9)

’Concwsnon

For the reasons stated above and in accordance with Rule 14a-8(i)(9), the Company
requests your concurrence that the Proposal may be excluded from the 2012 Proxy Materials.
If you have any questions regarding this request or desire additional information, please contact

_ the undersigned by phone at 312.997.8181 or by email at brett.hart @united.com, or Jennifer L.
Kraft by phone at 312.997.8067 or by email at jennifer.kraft@united.com. .

Very truly yours,

Brett J. Hart .
Senior Vice President, General Counsel and
Secretary

United Continental Holdings, Inc.

Attachments

cc:  John CheVeddC" SR

*~FISMA & OMB Mermorsinduin M-07-16™ -

United Continental Holdings. inc. 4y
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12/14/2011 13:49FISMA'S OMB Merorandum M-O7-16%* ‘ PAGE @1/83

© . =FISMA & OMB Memorsind

Mr. Glenn F. Tilton
Chairman of the Board

United Continental Holdings, Inc, (UAL)
77 W Wacker Dr

___thll._ﬁnﬁm
.' Dear Mr. Tilton,

'Immmmm&mmwmbmlwmwmwm
- potential. I believe some of this unrealized potential can be unlocked by making our corporate
govemmeemoreeompeumAndﬂﬁswmbemhnnyeost-ﬁeemdmtrethymﬁk ‘

This Rude leoposﬂmrmpecﬁmwmmmxuedmmpponofthem-wmwfmof
our company. This proposal is submitted for the next ansual shareholder mecting. Rule 1428
requirements will be met including the contimious ownership of the required stock value until
after the date of the respective sbarebolder meeting and presentation of the proposal at the annual
mmmsmbmmdfomagmth&esbatehowebmhedemphmnmdedmbeum
fwdeﬁmtwepmpubhmm

T 5 T i c;mcyotibcm!elu-rpmm‘
pleaseconnmmwa:cmmdtomnsm&ouammmns* _

YouroomdaauonandﬂleoftheBomdofDmmrsmappremdmmppmd

M/ L 2o/
Date

cc: Brett 3 Hatt

Corporste Secretary

Fax: 312 997-8610

- Tyler Reddien <InvestorRelations@wited.com™>

Managmg Dn'ector, Investor Relations



12/14/2011 19T¥ISMA & OMB Memorandum M-07-16" , _ PAGE 82/83

[UAL: Rule 14a-8 Proposal,Dembu'M 2011}
- 3%~ Special Shareovwxer Meetings

Resolved, Sharcowners ask our board to take the steps necessary wnilaterally (to the fillest extent

pemmdbylaw)mammdowbthsmdeachappmpmtegovmnsdommmmbleom

or more shareholders, holding not less than one-tenth® of the voting power of the Corporation, to

mnaspmdmem.*&&elompmofomoumdmgmmmmmckpammedby

Thsmchdestthwhbthandechmwnmnmbwunyexdmmympmh’hnve

mewmawmmmuwmmmmm
mmgmmmdlorthcbom&(totheﬂ:nmeantpemﬂmdbylaw)

Adopumofthspmposdmmbaﬂybmbemmphshedmaaimpkaﬂmmfmmd
mannawﬁclearandcomsemoflmthmloo-wmds.

msproposalmcwmmmethunm%gponatcvs SpﬁntandSafeway Th:spmposaldoee
notﬁnpactourboard’sctmaupowm

The merit of this Special Sl:momMeehngmposalshouldalsobeconsnduedmﬂwcm

ofﬂwoppommyﬁraddmamlmpmmemecompmy’szoumpmadmpm
govmemordermmakeomcompanymorewmpetmve: _

The Corporate Library, anindependentmvesmentresoarchﬁrmmdomcmmy“ﬂ@ ,
Concern” in Bxecutive Pay — $16 million for our Chairman Glynn Tilton. Mr. 'l'iltonraeerveda ,
dmrehonaxybomxsofsz’lmﬂhon.

FowformUALdewauqufﬁcersCmchmm Tilton) recetved
&mbonumof“mﬂmandwmbmeﬁmdsn

~ Additionally, CBOSmxsekhadaecmnu]atedpemmben&ﬁtsofSSmﬂHonduemputbeuuse
he was credited with over 10 years of servics above and beyond his actual service. Such ‘
Mcesmmtmﬂecuwofmawmwpaypmgmnthatuwen-ahmdmﬂ:shmhomr

James O'Connor, oaneadDm:mrnoless, age74andmﬂ127-ymslonf
responsib:huesatSmﬁt-StoneContninerCo ion leading up to its
bankruptcy and had responsibilities with UAL Corporation leading up io:tsDeeembew2002
bankruptcy. AndJmumcﬂdewonsibﬂwathUALOorpommhadmgupmm
Deoembu'2002bankmptcy o

YaboﬂxOComandFmdlsﬁnoommiedsmﬂnmmpaymdmm
committees, Each director on our executive pay committes received our highest negative votes.
Axnd O'Connor, Fmdlmdﬂxewmﬁnﬂuofmmwwcm&wwﬂdbembmdm
oneyes-wﬁeﬁommr”o:nilﬂonslxammdamrobsommzyvmgschm

lemmombwdbrespondpmﬁvelymth:sympﬂmm&mmpmwdmmm
govmwdmakeomcompmymoreoompenuvc
Special ShnmmerMeeﬁngs ~Yeson3.*



12/14/2611  197AIMA & GMB Memorandur M-07-16= PAGE 03/e3

o mHSMA&oMBMemoran&u@'Wqée' PRI

. !pﬂﬂsumﬂvdﬂﬁs ’

msuoposdhbehwedwwnfomwnhsmugplﬁuumNo.MB(C&Smww
2004 including (emphasis adied): '
Accordingly, going forward, webellavematutwouldnotbeappropﬁatefor -
wnpanieshexdudesupporﬁngstﬁemeﬁhngmgeandloranenhrepmpmlin :
rellance on rule 14a-8(1)3) in the following circumstances:
-meoanpanyobjecestohctualassembmuseﬂ\eyatenotsupponed;
s the nyobjectsmfactualmeruomﬂ\at.whilenotmatemuyfalseor
misleading, may be disputed or countered; '
s the nyob;ectstuiaetuatasserﬂonsbecausehoseassemonsmaybe

interpreledbyshareholdetslnamannermatlsmfavomblebmeeompany. its -
directors,-or-its-officers;-and/or.

-theoanpanyobjeoutomwments becamtbey representﬂze opmson of the

wny“ horsn
We believe M:tnlppmpﬂatoundermb 14a-8forconmhstaaddmss :
these objections in their statements of opposition. -

See also: Smlvﬁmsysauns.hc.(lulyZI,ZOOS)
mmummmmmﬂmmwmmﬂhwmmm
meeting. PlenseacknowbdxeﬂnspmposalprompﬂybymﬂmnsmaomMMumMLW"



EXHIBIT B
Attached



From: Kraft, Jennifer [HDQLD]

Sent' Nednesday, December 21, 2011 4:31 PM

To: ° *“FISMA & OMB Memoraidum M:07-16**

Cc: Hart, Brett [HDQLD]

Subject: United Continental Holdings, Inc. - Response to Shareholder
Proposal

Mr. Chevedden -

Please see the attached respdnse from United Continental Holdings, Inc.
to the shareholder proposal that you submitted on December 14, 2011.

Regards,

Jennifer L. Kraft

Associate General Counsel - - Securities and Corporate Governance United
Continental Holdings, Inc. o

- 77 W. Wacker Drive, 16th Floor

Chicago, IL 606601

jennifer.kraftBunited.com

(312) 997-8067 (office)

(773) 627-9966 (cell)



UNITED CONTINENTAL
‘ HOLDINGS, INC.

" December 21, 2011

VIA IL
John Chevedden

“"FISMA & OMB Memorandum MO7-16’”

Re:  Rule 142-8 Proposal
‘Dear Mr. Chevedden:

On December 14, 2011, United Continental Holdings, Inc. (the “Company™)
received by. email your letter dated December 14, 2011. Included with the letter was a
proposal (the “Proposal”) intended for inclusion in the Company’s proxy materials (the
“2012 Proxy Materials™) for its 2012 Annual Meeting of Stockholders (the 2012 Annual

* Meeting”).

As you may know, Rule 14a-8 under the Securities Exchange Act of 1934

(“Rule 14a-8”) sets forth the legal framework pursuant to which a shareholder may submit

a proposal for inclusion in a public company’s proxy statement. Rule 14a-8(b) establishes
that in order to be eligible to submit a proposal a sharcholder “must have continuously held

at least $2,000 in market value, or 1%, of the company’s securities entitled to be voted on
thcproposalatthemeeungforatleastoneyear”bythedateonwhlchtheproposahs
submitted. If Rule 14a-8(b)’s eligibility requirements are not met, the company to which
“the proposal has been submitted may, pursuant to Rule 14a-8(f), exclude the proposal from

" its proxy statement.

Our records indicate that you are not a registered -holder of the Company’s

common stock. Under Rule 14a-3(b), you must therefore prove your eligibility to submit a
proposal in one of two ways: (i) by submitting to the Company a written statement from
‘the “record” holder of your common stock (usually a broker or bank) verifyin'g' that you
have continuously held the requisite number of shares of common stock since at least
December 14, 2010 (i.e., the date that is one year prior to the date on which the Proposal
was submitted to the Company), or (ii) by submitting to the Company a copy of a Schedule

13D, Schedule 13G, Form 3, Form 4 or Form 5 filed by you with the Securities and

Exchange Commission (the “SEC”) that demonstrates your ownership of the requisite

number of shares as of or before December 14, 2011, along with a written statement that (i)

you have owned such shares for the one-year period prior to the date of the statement and
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(ii) you intend to continue ownership of the shares through the date of the 2012 Annual
Meeting. -

With respect to the first method of proving eligibility to submit a proposal -
described in the preceding paragraph, please note that the staff of the SEC’s Division of
Corporation Finance (the “Staff”) recently issued guidance on its view of what types of
brokers and banks should be considered “record” holders under Rule 14a-8(b). In Staff”
Legal Bulletin No. 14F (October 18, 2011) (“SLB 14F), the Staff stated:

“I'W]e will take the view going forward that, for Rule 14a-8(b)2)(i)
purposes, only [Depository Trust Company] participants should be
viewed as “record holders™ of securities that are deposited at fthe -
Depository Trust Company]. As a result, we will no longer follow
Hain Celestial.” ,

You have not yet submitted evidence mbhshmg that you satlsfy these
eligibility requirements. Unless we receive such ewdence, we intend to exclude the
Proposal ﬁ'om the 2012 Proxy Materials. _

' leemtethatifyouintendmsubmitmhevidmce,yonrresponsemust
beposhnarked,ortransm:wed electromcally,nolaterthan 14 days from the date you
receive this letter. For your reference, copies of Rule 14a-8 and SLB 14F are included as
exhibits to this letter. If you have any questions concerning the above, please do not
hesitate to contact either the undersigned by phone at (312) 997-8181 or by email at
~ bretthart@united.com, or Jennifer L. Ktaﬁ by phone at (3 12) 997-8067 or by e-mail at

jennifer.kraft@united. com. -

Very truly yours,
M (Y~

Brett J. Hart
Senior Vice President, General Counsel and Secretary



EXHIBITS

§ 240.14a-8 Shareholder proposals.

This. section addresses when a company must include a sharcholder’s proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or
special meeting of shareholders. In summary, in order to have your shareholder proposal in-
cluded on a company’s proxy card, and included along with any supporting statement in its
proxy statement, you must be eligible and follow certain procedures. Under a few specific cir-
cumstances, the company is permitted to exclude your proposal, but only after submitling its
reasons to the Commission. We structured this section in a question-and-answer format so that it
is easier to understand. ‘The references to “you” are to a shareholder seeking to submit the pro-
posal.

(a) Questnon 1: What is a proposal? A shareholder proposal is your recommendation or re-
quirement that the company and/or its board of directors take action, which you intend to present’
at a meeting of the company’s sharcholders. Your proposal should state as clearly as possible the
course of action that you believe the company should follow. If your proposal is placed on the
company’s proxy card, the company must also provide in the form of proxy means for share-
holders to specify by boxes a choice between approval or disapproval, or abstention. Unless oth-
erwise indicated, the word “proposal” as used in this section refers both to your proposal, and to
your corresponding statement in support of your proposal (if any).

(b) Question 2: Who is eligible to submit a proposal, and how do 1 demonstrate to the com-
~ pany that I am eligible? (1) In order to be eligible to submit a proposal, you must have conti-
nuously held at least $ 2,000 in market value, or 1%, of the company’s securities entitled to be
voted on thepmposal at the meeting for at least one year by the date you submit the proposal.
You must continue to hold those securities through the date of the meeting. -

(2) If you are the registered holder of your securities, which means that your name appears
in the company’s records as a shareholder, the company can verify your eligibility on its own,
although you will still have to provide the company with a written statement that you intend to -
continue to hold the securities through the date of the meeting of shareholders. However, if like

‘many shareholders you are not a reglstcxed holder, the company likely does not know that you
are a shareholder, or how many shares you own. In this case, at the time you submit your pro-
posal, you must prove your eligibility to the company in one of two ways:

(i) The first way is to submit to the company a written statement from the “record” holder of

your securities (usually a broker or bank) verifying that, at the time you submitted your proposal
you continucusly held the securities for at least one year. You must also include your own writ-

ten statement-that you mnd to continue to hold the securities through the date of the meetmg of

shareholders; or

(ii) The second way to. prove ownership applies only if you have filed a Schedule 13D (§
240.13d-101), Schedule 13G (§ 240.13d-102), Form 3 (§ 249.103 of this chapter), Form 4 (§
249.104 of this chapter) and/or Form 5 (§ 249.105 of this chapter), or amendments to those
documents or updated forms, reflecting your ownership of the shares as of or before the date on



which the one-year eligibility period begins. If you have filed one of these documents with the
SEC, you may demonstrate your eligibility by submitting to the company: '

_ (A) A copy of the schedule and/or form, and any subsequent amendments reporting a
. change in your ownership level;

(B) Your written statement that you continuously held the reqmred number of shares for the
one-yearpenodasofd’nedateofthe statement; and

© Your written statement that you intend to continue ownership of the shares through the
date of the company’s annual or special meeting.

(c) Question 3: How many proposals may I submit? Each shareholder may submit no more
than one proposal to a company for a particular shareholders’ meeting. '

(d) Question 4: How long can my proposal be? The proposal, including any acoompanymg
supporting statement, may not exceed 500 words, .

{¢) Question S: What is the deadline for submxtting a proposal?

(1) If you are submnttmg your | proposal for the company’s annual meeting, you can in most
cases find the deadline in last year's proxy statement. However, if the company did not hold an
annual meeting last year; or has changed the date of its meeting for this year more than 30 days
from last year’s meeting, you can usually ﬁndthedeadlmemoneofthecompanysquarterly
reports on Form 10-Q (§ 249.308a of this chapter), or in sharcholder reports of investment com-
panies under § 270.30d-1 of this chapter of the Investment Company Act of 1940. In order to
avoid controversy, shareholders should submit their proposals by means, including electronic
means, that permit them to prové the date of delivery. ’

(2) The deadline is calculated in the following manner if the proposal is submitted for a reg-
ularly scheduled annual meeting. The proposal must be received at the company’s principal ex-
ecutive offices not less than 120 calendar days before the date of the company’s proxy statement '
released to shareholders in connection with the prcvnous year’s annual meeting. However, if the
company did not hold an annual meeting the previous year, or if the date of this year's annual
meeting has been changedbymoreﬂ1an30daysﬁomthedatcoftheprcvsousywsmeeung,
then the deadline is a reasonable time before the company begins to print and send its proxy ma-
terials.

(3) If you are submitting your proposal for a meetmg of shareholders other than a negularly ~
scheduled annual meeting, the deadline is a reasonable time before the company begins to prmt

and:send its proxy materials.

() Question 6: What if 1 fail to follow one of the eligibility or procedural requirements ex-
plained in answers to Questions 1 through 4 of this section? (1) The company may exclude your
proposal. but only after it has notificd you of the problem, and you have failed adequately to -
correct it. Within 14 calendar days of rccemng your proposal, the company must notify you in
writing of any procedural or eligibility deficiencies, as well as of the time frame for your re-
sponse. Your response must be postmarked, or transmitted electronically, no later than 14 days
from the date you received the company’s notification. A company need not provide you such-
notice of a deficiency if the deficiency cannot be remedied, such as if you fail to submit a pro- .
posal by the company’s properly determined deadline. If the company intends to exclude the



proposal, it will later have to make a submission under § 240.14a-8 and provide you with a copy
under Question 10 below, § 240.14a-8().

(2) If you fail in your promise to hold the required number of securities through the date of
the meetmg of shareholders, then the company will be permitted to exclude all of your proposals
from its proxy materials for any meeting held in the following two calendar years.

() Question 7: Who has the burden of persuading the Commission or its staff that my pro- -
posal can be excluded? Except as otherwise noted, the burden is on the company to demonstrate
that it is entitled to exclude a proposal.

(h) Question 8: Must I appear personally at the shareholders’ meeting to present the propos-
al? (1) Either you, or your representative who is qualified under state law to present the proposal
on your behalf, must attend thqmeeﬁngtopluanthepmposal. Whether you attend the meeting
yourself or send a qualified representative to the meeting in your place, you should make sure
that you, or your representative, follow the proper state law procedures for attending the meetmg
and/or presenting your proposal. '

(2) If the oompany holds its sharcholder meetmg in whole or in part via electronic medla,
and the company permits you or your representative to present your proposal via such medm,
then you may appear through electronic med:arathcrthanlravehngtoﬂw meetmgw appear in
person.

(3) If you or your quahfedrepr&cenmtwefatltoappearandprmnﬁmpmposal thhout

\goodcause,thecompanywxll be permitted to exclude all of your proposals from its proxy mate-
rials for any meetings held in the following two calendar years.

(i) Question 9: If 1 have complied with the procedural requirements, on what other bases
may a company rely to exclude my proposal? (1) Improper under state law: If the proposal is not:
a proper subject for action by shareholders under the laws of the Junsdxctnon of the company’s
organization;

Note to paragraph (i)(1): Depending on the subject matter, some proposals are not consi-
dered proper-under state law if they would be binding on the company if approved by sharehold-
ers. Inomexpeﬁence,mqstproposalsﬂaataucastasmwmmmdaﬁonsormqmstsﬂmtﬁm
board of directors take specified action are proper under state law. Accordingly, we will assume
that a proposal drafted as a recommendation or suggutnon is proper unless the.company demon-
strates oﬂ:erwnse :

)] Violation of law: If the proposal would, if mplemented, cause the company to violate:
any state, federal, or foreign law to which it is subject;

Note to paragraph (i)(2): We will not apply this basis for exclusion to permit exclusion of a '
proposal on grounds that it would violate foreign law if compliance with the foreign law would
result in a violation of any state or federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission’s proxy rules, including § 240.14a-9, which prohibits matmally false or misleading
statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal
claim or grievance against the company or any other person, or if it is designed to result in a



benefit to you, o_f to further a personal interest, which is not shared by the other shareholders at
(5) Relevance: If the propoéal relates to operations which account for less than 5 percent of

the company’s total assets at the end of its most recent fiscal year, and for less than § percent of
its net earnings and gross sales for its most recent fiscal Year, and is not otherwise significantly

related to the company’s business;

(6) Absence of power/authority: If the company would lack the power or authority to im-
plement the proposal;

(7) Management functions: lf the proposal deals with a matter relatmg to the company’s or-
dinary business operations; '

(8) Director elections: If the proposal: ‘
() Would disqualify a nominee who is standing for election;
(ii) Would remove a director from office before his or her term expired;

(iii) Questions the competence, busmess Judgment, or character of one or more nominees or
directors;

'(iv) Seeks to include a speclﬁc individual in the company’s proxy matenals for electnon to
the board of directors; or

(v) Otherwise could affect the oumome of the upcoming election of dlrectors.

(9) Conflicts with company’s proposal: If the proposal directly conflicts with one of the.
company’s own proposals to be submitted to shareholders at the same meeting;

Note to paragraph (iX9): A company’s submnssmn to the: Commission under this section
should specify the points of conflict with the company’s proposal.
(10) Substantially unplemented If the company has already substantially implemented the
proposal;
Note to paragraph (i)(] 0): A company may exclude a shareholder proposal that would pro-
vide an advisory vote or seck future advisory votes to approve the compensation of executives as
-disclosed pursuant to Item 402 of Regulation S-K (§ 229.402 of this chapter) or any successor to
* Item 402 (a “say-on-pay vote™) or that relates to the frequency of say-on-pay votes, provided that
in the most recent shareholder vote required by § 240.14a-21(b) of this chapter a single year (i.e.,
one, two, or three years) received approval of a majority of votes cast on the matter and the
company has adopted a policy on the frequency of say-on-pay votes that is consistent with the
" choice of the majority of votes cast in the most recent shareholder vote required by §
_ 240.14a-21(b) of this chapter.

(11) Duplication: If the proposal substantially duplicates another proposal prevxously sub-
mitted to the company by another proponent that will be included in the company’s proxy mate-
rials for the same meeting;

(12) Resubmissions: If the proposal deals with substantially the same subject matter as
another proposal or proposals that has or have been previously included in the company’s proxy
materials within the preceding 5 calendar years, a company may exclude it from its proxy mate-



rials for any meenng held within 3 ca[mdar years of the last time it was included if the proposal
received:

@) Less than 3% of the vote if pro_posed once within the preceding 5 calendar years; .

(i) Less than 6% of the vote on its last submission to shareholders if proposed twice pre-
viously within the preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three times
or more previously within the preceding 5 calendar years; and A

(13) Specific amount of dividends: If the proposal rela:es to specific amounts of cash or
stock dividends,

: (3) Question 10: What procedures must the coinpany follow if it intends to exclude my pro-
posal? (1) If the company intends to exclude a proposal from its proxy materials, it must file its
reasons with the Commission no later than 80 calendar days before it files its definitive proxy
statement and form of proxy with the Commission. The company must simultancously provide -
you with a copy of its submission. The Commission staff may permit the company to make its
submission later than 80 days before the company files its definitive proxy statement and form of
proxy, if the company demonstrates good cause for missing the deadline.

(2) The company must file six paper copies of the following:

. (D) The proposal;

“(ii) An explanation of why the company belicves that it may exclude the proposal, which
should, if possible, refer to the most recent applicable authority, such as prior Division letters
issued under the rule; and .

(iif) A supporting opinion of counsel when such reasons are based on matters of state or for-
eignlaw. -

(k) Question e May 1 submlt my own statement to the Commission mpondmg to the -
company’s argmnents"

Yes, you may submit a response, but it is not reqmred You should try to submit any re-
sponse to us, with a copy to the company, as soon as possible after the company makes its sub-
mission. This way, the Commission staff will have time to consider fully your submission before
it issues its response. You should subrmt six paper copies of your response.

(I} Question 12: If the company includes my - shareholder proposal in its proxy matenals,
what information about me must it include along with the proposal itself? :

(1) The company s proxy statement must include your name and address, as well as the
number of the company’s voting securities that you hold. However, instead of providing that in-
formation, the company may instead include a statement that it will provide the information to
shareholders promptly upon receiving an oral or written request. -

(#4) The company is not responsrble for the contents of your proposal or supporting state-
ment. : : N

(m) Question 13: What can I do if the company includes in its proxy statement reasons why
it believes shareholders should not vote in favor of my proposal, and I disagree with some of its
statements? :



. (1) The company may elect to include in its proxy statement reasons why it believes share-
holders should vote agamst your proposal. The company is allowed to make arguments reflecting
its own point of view, just as you may express your own point of view in your proposal’s sup-
porting statement.

(2) However, if you believe that the company s opposition to your proposal contams mate-
rially false or misleading statements that may violate our anti-fraud rule, § 240.14a-9, you should -
'promptly send to the Commission staff and the company a letter explaining the reasons for your
view, along with a copy of the company’s statements opposing your proposal. To the extent
possible, your letter should include specific factual information demonstrating the inaccuracy of
the company’s claims. Time permitting, you may wish to try to work out your differences with -
the company by yourself before contacting the Commission staff.

‘ (3) Wereqmretheoompanytosendyouacopyofnsstawnentsopposmgyourproposal
before it sends its proxy materials, so that you may bring to our attention any materially false or
misleading statements, under the followmg timeframes:

(i) If our no-action response reqmzes , that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include it in its proxy materials, then the
company must prowde you with a copy of its opposition statements no later than 5 calendar days
after the company receives a copy of your revised proposal; or

(ii) In all other cases; the company must provide you with a  copy of its opposition state-
ments no later than 30 calendar days before its files definitive copies of its proxy statement and
form of proxy under § 240.142-6.
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Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)

Action: Publication of CF Staff Legal Bulletin

Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934.

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
-bulletin is not a rule, regulation or statement of the Securities and

Exchange Commission (the "Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting 2 web-based
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive.

A. The purpose of this bulletin
This builetin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:
o Brokers and banks that constitute “record” holders under Rule 14a-8
(b)(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

« Common errors shareholders can avoid when submitting proof of
ownership to companies;

¢ The submission of revised proposals;

« Procedures for withdrawing no-action requests regarding proposals
submitted by multipie proponents; and

¢ The Division’s new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following

http/rwww.sec.gov/interps/legal/cfslb14f htm 11/16/2011
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bulletins that are avallable on the Commission’s website: SLB No, 14, SLB
No. 14A, SLB No. 148, SLB No. 14C, SLB No. 14D and SLB No, 14E.

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(1) for purposes of verifying whether a
beneﬂclal owner Is ellglble to submlt a proposal under Rule 14a3-8

1. Eliylblllty to submit a propml under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at teast $2,000 in market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must aiso continue to hold the required amount of
securities through the date of the meeting and must provide the company
with a written statement of intent to do so.2

The steps that a shareholder must take to verify his or her eligibility to
submit & proposal depend on how the shareholder owns the securities.
There are two types of secutity holders in the U.S.: registered owners and
beneficial owners.2 Reglistered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder Is a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eiigibility requirement.

The vast majority of investors In shares issued by U.5. companies,
however, are beneficial owners, which means that they hold their securities
in book-entry form through a securities intermediary, such as a broker or a
bank. Beneficlal owners are sometimes referred to as “street name”
holders. Rule 14a-8(b){(2)(i) provides that a beneficial owner can provide

- proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the “record’ holder of [the} securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the requlred amount of secutities
continuously for at feast one year

2. Tbe'role of the Deposltory Trust Company |

Most large U.S. brokers and banks deposit their customers’ securities with,
and hold those securities through, the Depository Trust Company ("DTC"),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTC.% The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securitles: deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which Kientifles the DTC participants having a position in the company’s
secur;ties and the number of securities held by each DTC participant on that
date.

3. Brokers and banks that constitute “reoor&" holders under Rule

http/fwww.sec.gov/interps/legal/cfsibl4f.htm : | | L1/16/2011
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14a-8(b){2)(i) for purposes of verifying whether a beneficial
owner [s eligible to submit a proposal under Rule 142-8 .

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of
Rufe 14a-8(b){2)(i). An Introducing broker is a broker that engages In sales.
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and securities.§ Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
cilent funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing: confirmations of customer trades
and customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally-are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC’s securities position fisting, Haln Cefestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company Is unable to verify the positions against fts own
or its transfer agent’s records or agalnst DTC's securities position listing.

In light of questions we-have recelved following two recent court cases
relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s discussion of registered and beneflcial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in a company’s securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(I) purposes, only DTC participants should be
viewed as “record” holders of securitiés that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule 1295-1 and a 1988 staff no-action letter .
addressing that rule,® under which brokers and banks that are DTC
participarits are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole. registered
owner of securities deposited with DTC by the DTC participants, only DTC -
or Cede & Co. should be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view. ,

Howcanas‘bateholderdetennlhewhemerhls or her broker or bank is 3
DTC participant?

hutp:/iwww.sec.goviinterps/legalicfsibl4fhtm | . - 1n62011
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Shareholders and companies can conflrm whether a particular broker or
bank is a DTC participant by checking DTC's partldpant list, which Is -
currently available on the Internet at

http: //www dtee. oom/downioads/membershlpldlrecboriesldtc/alpha pdf.

What ifa shareholder’s bmker or bank Is not on DTC's participant list?-

| The shareholder will need to obtaln proof of ownership from the DTC
participant through which the securities are held. The shareholder
should be able to find out who this DTC participant is by asking the

shareholder’s broker or bank. 2

If the DTC participant knows the shareholder’s broker or bank'
holdings, but does not know the shareholder’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof
of ownership-statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder’s broker or bank
confirming the shareholder’s ownership, and the other from the DTC
participant confirming the broker or bank’s ownership.

How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder’s proof of ownership is not from a DTC
participant?

The staff will grant no-action relief to a company on the basis that the
shareholder’s proof of ownership is not from a DTC participant only If
the company’s notice of defect describes the required proof of - -
ownership in a manner that is consistent with the guidance contained in
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an .
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect,

C. Common errors shareholders can avoid when submitting proof of
ownership to companies :

In this section, we describe two common efrors shareholders make when
submitting proof of ownership for purposes of Rule 143-8(b)(2), and we
provide guidance on how to avoid these errors. )

‘First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has "continuously held at least $2,000 in market value, or
1%, of the company’s securities entitied to be votedontheproposalatme
meeting for at least one year by the date you submit the
proposal” (emphasis added).18 We note that many proof of ownership
letters do not satisfy this requirement bécause they do not verify the
shareholder’s beneficial ownership for the entire one-year period preceding
and including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
ieaving a gap between the date of the verification and the date the proposal
is submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder’s beneficlal ownership over the required full

hitp/Awww.sec.gov/interps/legal/cfsib14f htm | 117167201 1
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one-year period preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the _
shareholder’s beneficial ownetship only as of a specified date but omits any
reference to continuous ownership for a one-year peﬂod

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) Is constrained by the terms of
the rule, we belleve that shareholders can avold the two errors highilghted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:.

“As.of [date the proposal Is submitted], [name of shareholder}
held, and.has held continuously for at least cne year, [number
of securities] shares of [oompany name] [class of securities]. 11

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder’s
securities are held if the shareholder’s broker or bank Is not a DTC
participant.

D. The submission of re_vised proposa’ls

On occasion, a shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supportlng statement.

1.A sbareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadiine for
recelving proposals. Must the company accept the rev:sions?

Yes. In this sttuation, we beﬂeve the revlsed proposal serves.as a
replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 14a-8
(c).32 If the company intends to submit a no-action request, it must do so
with respect to the revised proposal. ,

We recognize that in Question-and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes. revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
-the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to ignore such revisions even if the revised
proposal Is submitted before the company’s deadline for receiving
. shareholder proposals. We are revising our guidance on this issue to make

clear that a company may not Ignore a revised proposal in this situation.12
2. A shareholder submits a timely proposal. After the deadline for

receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

hutp://www.sec.gov/interps/legal/cfslb14f htm . ' 11/16/2011
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No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the-company is not required to
accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit a notice stating its intention to exclude the revised proposal, as :
required by Rule 14a-8(j). The company’s notice may dite Rule 14a-8(e) as .
the reason for excluding the revised proposal. If the company does hot
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is
submitted. When the Commission has discussed revisions to proposals, 14 it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
includes providing a written statement that the sharehoider intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that if the shareholder “fails in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder’s] proposals from its proxy materials for any
meeting held in the following two.calendar years.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiririg additional proof of -
ownership when a shareholder 'submits.a revised proposal.13

E. Procedures for withdrawing no-actlon mquesm for proposals
snbmlthed by multipie proponents

 We have previously addressed the requlrements for wcthdrawlng 3 Rule
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a
company should include with a withdrawal letter documentation

. demonstrating that a shareholder has withdrawn the proposal. In cases
where:a proposal submitted by multiple shareholders is withdrawn, SLB No.
14C states that, if each shareholder has:designated a lead individual to act
on its behalf -and the company Is able to.demonstrate that the individual is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead Individual indicating that the lead individual

- Is-withdrawing the proposal on behaif of ali of the proponents.

Because there is no relief granted by the staff in cases where a no-action
request Is withdrawn following the withdrawal of the related proposal, we -
recognize that the threshold for withdrawing a no-action request need not
be-overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the Jead filer that includes a ,
representation that the lead filer is authorized to withdraw the proposal on

’ behalf of each proponent ldentlﬂed in the company’s no-actlon request,18

F. Use of emall to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the DMslon has transmitted copies of our Rule 14a-8 no-action

responses, including coples of the correspondence we have received in
connection with such requests, by U.S. mall to companies and proponents,

http:/iwww.sec.gov/interps/iegal/cfsibl4f htm ' 1171672011
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We also post our response and the related correspondence to the
Commission’s website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by ematl to
companies and proponents. We therefore encourage both companies and .
proponents to include emall contact information in any cotrespondence to
each other and to us. We will use U.S. mall to transmit our no-action
response to any company or proponent for which we do not have email
contact information. _

Given the avallability of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Cormmission, we believe It is unnecessary. to transmit
coples of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we recelve from the parties. We will continue to post to the

- Commission’s website copiles of this oorrespondence at the same time that
we post our staff no-action response.

1 See Rule 14a-8(b).

2 For an explanation of the types of share ownership inthe U.S., see. .
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982} ("Proxy Mechanics Concept Release™), at Section ILA.
The term “beneficial owner” does not have a uniform meaning under the
federal securities laws. It has a different meaning in this bulletin as.
compared to “beneficial owner” and “beneficlal ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this builetin Is not
intended to suggest that registered owners are not beneficlal owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 ("The term ‘beneficial owner’ when used in the context of the proxy
"rules, and in fight of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purpose{s] under
the I;o;deral securities laws, such as reporting pursuant to the Willlams
Act.

1.1f a shareholder has filed & Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the addtﬁonal information that Is described in Rule

" 14a-8(b)(2)(#).

4 DTC holds the deposited securities In “fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular Issuer held at
DTC. Correspondingly, each customer of a DTC participant — such as an
Individual investor - owns a pro rata Interest in the shares in which the DTC

http//www.sec.gov/intesps/legalicfslb14f htm | | " HA6R0L
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participant has a pro rata interest. See Proxy Mechanics Conoept Release,
at Section 11.B.2.a. :

5 see Exchange Act Rule 17Ad-8. - L ‘

§ See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] ("Net Capital Rule Release”), at Section II.C.

1 see KBR Inc. v. Chevedden, Civil Action No, H-11-0196, 2011 U.S, Dist,
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 596 F. Supp. 2d 723 (S.D. Tex.. 2010) In both cases, the court
concluded that a securities intermediary was hot a record holder for

. purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s non-objecting beneficlal owners or on any DTC securities
position listing, nor was the intermedlary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In addition, If the shareholder’s broker Is-an introducing broker, the
shareholder’s account statements should include the clearing broker’s
identity and telephone number. See Net Capital Rule Release, at Section
I1.C.(lii). The clearing broker will generally be a DTC participant. ‘

10 Forpurpoees of Rule 14a-8(b), the submission date of a proposat will
generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means of same-day delivery

41 This format is acceptable for purposes of Rule 14a-8(b), but it Is not
mandatory or exclusive,

12 As such, it Is not appropriate for a company to send a notice of defect for
multiple proposais under Rule 14a-8(c) upon receiving a revised proposal.

43 This position wilt apply to all proposals submitted after an initial proposal
but before the company’s deadline for recelving proposals, regardless of .
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an Intent to submit a second,
additional proposal for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company’s deadiine for
submission, we will o longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such

~ proposai is submitted to a company after the company has either submitted

@ Rule 14a-8 no-action request to exclude an eariler proposal submitted by

the same proponent or notified the proponent that the earlier proposal was
exciudable under the rule.

1 See, e.g., Adoption of Amendments Relating to Proposais by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

. http/fwww.sec.gov/interps/legal/cfsibl 4f.htm 11/16/2011
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15 pacause the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal Is submitted, a proponent who does not adequately
prove ownership in connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

16 Nothing in this staff position has any effect on the status of any
shareholder proposal that is not withdrawn by the proponent or ibs
authorized representative. e

hitp://www.sec.gov/interps/legal/crsib14f. htm
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From: = *+FISMA&.OMB Memorandum M-07-16** -
Sent: Thursday, December 22, 2011 7:09 PM

To: Hart, Brett [HDQLD]

.- Ccs Kraft, Jennifer [HDQLD]

Subject: Rule 14a-8 Proposal (UAL) nfn

- Attached is rule 14a-8 proposal stock ownership letter. Please let me know tomorrow whether there
- is-any question. -

Sincerely,
John Chevedden



RO, BOX 77000%

. R CINCINNAT, OH 452770045
NATIONAL
T | FINANCIAL®
' Fax Note 7671 r Rs22-1 'ﬁms’
. W> fﬁT“&r'r —IH'OII g)bq ck(lﬂ/lo-\
ColDopt. 7Y
Deoémbe:ﬂ,mll g i S "o "i‘fﬁ‘.&-OMBMemomaum M-07-16%+
: k212~ 997~ t‘u N i ]
John R. Chevedden

Via facsinfIEIRIA & OMB Mermorandum M-07-16"

ToWhomItMayOoncem.

'Ihslzmnspwvldedathereqm of Mr. JohnR.Chevedden,acnsmmerofFidemy
Investments.

leeawqﬁtb:sletﬂaasomﬁmaﬁonthdawotdmgwommudsm Chevedden has
continuously owned no less than 105 sharcs of United Continental Holdings Inc. (CUSIF:
910047109, trading symbol: UAL), 100 shares of Catexpillar, Inc. (CUSIP: 149123101,
tadmgsymbohCAD,lOOsbamofNorﬂromemmmCmporabmHokﬁngCompmy
{CUSIP: 666807102, trading symbot: NOC) and 100 shares of Raytheon Company

. (CUSIP: 755111507, trading symbol: RTN), since November 1, 2010. 1 can-also confitm
that M. Chavedden has continuously held no Jess than 70 shares of Amphenol Corp.
(CUSIP: 032095101, trading symbol: APH) since December 1, 2010. These shares are
regnsteredmthemmcomeomlmelSermu.LLC,aD’GCumm(DTC

ozzﬁ}mandduyafﬁlm

. Ihopeyouﬁndﬂnsnrfonnauon Ryonhmanqumonsmmdmgﬂnsme,
please feel free to contact me by 800-800-6890 between the hours of 9:00 am.
and 5: %pmﬁammmmmonghl?nday). Press 1 when asked ifthis call isa
Wmammmmmvmmmmmmmw@
extmon27937whmpmmpted.

Sincerely,

ChmtSemcesSpecwlist

Out File: W826874-2DEC11 '

Netianal Fnancal Semices LLC, member NYSE, SPC




- From: Kraft, Jennifer [HDQLD]
Sent: Monday, December 26, 2011 11:39 PM
*“Fli'm& OMB Memorandim M-07-16***
Cc: Hart, Brett [HDQLD]
Subject: RE: Rule 14a-8 Proposal (UAL) nfn

Mr. Chevedden -
* We confirm receipt of the information you prov1ded on' December 22, 2011
regarding your share ownersh;p in United Continental Holdings, Inc.

Regards,

Jemnifer L. Kraft v . L

Associate General Counsel - Securities and Corporate Governance United
Continental Holdings, Inc. '

77 W. Wacker Drive, 16th Floor

Chicago, IL 606601

jennifer.kraftunited.com.

(312) 997-8867 (office)

"(773) 627-9966 (cell)

From: .,.""HSMA&OMBMamWNanManem : .
Sent: Thu 12/22/2811 7:08 PM T
To: Hart, Brett [HDQLD] S
Cc: Kraft, Jennifer [HOQLD] -

SubJect' Rule 14a-8 Proposal (UAL) nfn

Attached i_s rule 14a-8 vproposal stock ownership letter. Please let me
know tomorrow whether there is any question.

Sincerely, ' .

John Chevedden



JOBN CHEVEDDEN

FISMA & OMB Memorandum M-07-16 +F|SMA & OMB Memorandum M-07-16**

Februaty 22, 2012

Office of Chief Counsel

Division of Corporation Finance :
. Securities and Exchange Commission

100 F Street, NE -

Washington, DC 20549

# 1 Rule 14a-8 Proposal

United Continental Holdings, Inc. (UAL)

Company Hijacking of Rule 142-8 Special Sharcholder Meetmg Proposal
With Blank-Cheek Company Proposal

John Chevedden _

LadwsandGentlemen

This further responds to the February 2, 2012 company. reqtmt 1o avo:d this &stabhshed rule
14a-8 proposal. .

As the date of the 2012 annualmeetmgapproaclm, the company has provxdednoev;dencelthas

taken any further steps in regard to its vague mtenuons mentioned in 1ts February 2, 2012 letter.
Or even a timeline.

This is to request that the Office of Chief Counsel allow this resolution o stand and be voted
upon in the 2012 proxy.

Sincerely,

/ohn Chevedden

cc: Brett Hart <Brett. Hart@united.com>




UNITED CONTINENTAL £33
HOLDINGS, INC. SN

February 2, 2012

1934 Act/Rule 14a-8

By Email -

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re:___ United Continental Holdings, Inc.
Stockholder Proposal Submitted by John Chevedden

Ladies and Gentlemen:

This letter is submitted by United Continental Holdings, Inc., a Delaware corporation
(“UAL” or the “Company”), pursuant to Rule 14a-8(j) of the Securities Exchange Act of 1934
to notify the Securities and Exchange Commission (the “Commission”) of the Company’s
intent to exclude from its proxy materials for its 2012 Annual Meeting of Stockholders (the
. “2012 ‘Annual Meeting” and such materials, the “2012 Proxy Materials”) a stockholder
proposal (the “Proposal”) submitted by John Chevedden (the “Proponent”) and received by the
" Company on December 14, 2011. The Company requests confirmation that the Staff of the
Division -of Corporation Finance (the “Staff”) will not recommend enforcement action to the
Commission if the Company excludes the Proposal from its 2012 Proxy Materials for the
reasons outlined below.

The Company intends to file its definitive proxy materials for its 2012 Annual Meeting
on or about April 23, 2012." In accordance with Staff Legal Bulletin 14D, this letter and its
exhibits are being submitied via email to shareholderproposals@sec.gov. A copy of this letter
and its exhibits will also be sent to the Proponent.

Tug PROPOSAL
The Proposal includes the following:

Resolved, Shareowners ask our board to take the steps necessary unilaterally

* (to the fullest extent permitted by law) to amend our bylaws and each
appropriate governing document to enable one or more shareholders, holding
not less than one-tenth* of the voting power of the Corporation, to call a special
meeting. *Or the lowest percentage of our outstanding common stock
permitted by state law. |

United Continental Holdings. Inc. | A STAR ALLIANCE MEMBER %7

The United Building—HDQLA, 77 West Wacker Drive, Chicago, iL 60601



- This includes that such bylaw and/or charter text will not have any exclusionary
or prohibitive language in regard to calling a special meeting that apply only to
shareowners. but not to management and/or the board (to the fullest extent
permitted by law).

" A copy of the Propo.éal including its sdpporting‘ statements, is attached to this letter as
Exhibit A. - A copy of all correspondence between the Company and the Proponent regarding
the Proposal is attached as Exhibit B. .

BASIS FOR EXCLUSION

' The Proposal may be excluded pursuant to Rule 14a-8(i)(9) because it directly
conflicts with a proposal to be submitted by the Company at its 2012 Annual
Meeting.

ANALYSIS

Currently, neither the Company’s certificate of incorporation nor the Company’s
bylaws provides a right for stockholders to call a special meeting. The Company intends to
submit a proposal at the 2012 Annual Meeting (the “Company Proposal”) that would, if
adopted, allow a stockholder or stockholders of record of at least 25% of the voting power of
all outstanding shares of Common Stock of the Company the right to call a special
stockholders meeting.

Under Rule 14a-8(i)(9), a company may exclude a proposal from its proxy materials
“[i]f the proposal directly conflicts with one of the company’s own proposals to be submitted
to shareholders at the same meeting[.]” The Commission has stated that the proposals need not
be “identical in scope or focus” for this provision to be available. Exchange Act Release No.
 34-40018, at n. 27 (May 21, 1998). :

The Staff has consistently granted no-action relief under Rule 14a-8(i)}(9) where a -~
stockholder-sponsored special meeting proposal contains an ownership threshold that differs
from a company-sponsored special meeting proposal, because submitting both proposals to a
stockholder vote would present alternative and conflicting decisions for stockholders. For
example, in Waste Management, Inc. (February 16, 2011), the Staff concurred with the
exclusion of a stockholder proposal which would have enabled stockholders holding at least
20% of Waste Management’s common stock to call a special meeting. . Waste Management
represented that its proposal would permit stockholders holding, in the aggregate, at least 25%
of Waste Management’s common stock to call a special meeting. The Staff noted that Waste
Management represented that the stockholder proposal and the Waste Management proposal
directly conflicted, that the proposals included different thresholds for the percentage of shares
required to call a special stockholders meeting and, accordingly, presented alternative and
conflicting decisions for stockholders.

. There are numerous other no-action letters involving substantially similar situations
where the Staff has concurred in exclusion pursuant to Rule 14a-8(i)(9): eBay Inc. (January 13,
2012); ITT Corp. (February 28, 2011); Danaher Corp. (January 21, 2011); Mattel, Inc.
(January 13, 2011); Textron Inc. (January 5, 2011, recon. denied January 12, 2011 and March
I, 2011); Altera Corp. (January 24, 2011); Raytheon Co. (March 29, 2010); NiSource, Inc.
(January 6, 2010, recon. denied February 22, 2010); CVS Caremark Corp. (January 5, 2010,

United Continental Holdings, Inc. Ay .
The United Building—HDQLA, 77 West Wacker Drive, Chicago. IL 60601 A STAR ALLIANCE MEMBER Y4



recon. denied January 26, 2010); Honeywell International Inc. (January 4, 2010, recon. denied
January 26, 2010); Medco Health Solutions, Inc. (January 4, 2010, recon. denied January 26,
2010); Baker Hughes Inc. (December 18, 2009); Becton, Dickinson and Co. (November 12,
2009, recon. denied December 22, 2009); H.J. Heinz Co. (May 29, 2009); International Paper
Co. (March 17, 2009); Occidental Petroleum Corp. (March 12, 2009); EMC Corp. (February
24, 2009). ,

The Company’s sntuatlon is substantlally the same as those presented in the above-cited
no-action letters. The Company Proposal will directly conflict with the Proposal because the
Company cannot institute an ownership threshold required to call a special meeting of

“stockholders that is set at both 10% and 25%. Submitting both proposals to stockholders at the
2012 Annual Meeting would present alternative and conflicting decisions for stockholders and
provide inconsistent and ambiguous results. As a result, the Company asks that the Staff
concur that the Company may exclude the Proposal under Rule 14a-8(i)(9).

' CONCLUSION

For the reasons stated above and in accordance with Rule 14a-8(i)(9), the Company
requests your concurrence that the Proposal may be excluded from the 2012 Proxy Materials.
- If you have any questions regarding this request or desire additional information, please contact
the undersigned by phone at 312.997.8181 or by email at brett.hart @united.com, or Jennifer L.
Kraft by phone at 312.997.8067 or by email at jennifer.kraft@united.com.

Very truly yoixrs,

Brett J. Hart

Senior Vice Presndent General Counsel and
Secretary

United Contmental Holdmgs, Inc.

Attachments

cc: John Chevedden

**EISMA & OMB Memorandum M-07-16***

United Continental Holdings, Inc. A STAR ALLIANCE MEMBER ¥,

The United Building—HDQLA, 77 West Wacker Drive, Chicago, IL. 60601
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Attached
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~ JOHN CHEVEDDEN

***FISMA & OMB Memorandum M-07-16"*

Mr. Glemn F. Tilton

Chairman of the Board

‘United Continental Holdings, Inc. (UAL)
77 W Wacker Dr. -

________thago_m.ﬁﬂﬁﬂl
Dear Mr. Tilton,

1 purchased stock and hold stock in our company because I believed our company has unrealized
potential. I believe some of this unxealized potential can be unlocked by making our corporate
governance more competitive. And this will be virtually c-ost-ﬁ'oe amd not require lay-offs.

Thls Rule 14a8 proposal is respectfully submxttedm support ofthelong-termperformame of
our company. This proposal is submitted for the next annual shareholder meeting. Rule 14a-8
requirements will be met including the continuous ownership of the required stock value until
afier the date of the respective shareholder meeting and presentation of the proposal at the annual
meeting. This submitted format, with the sharcholder-supplied emphasis, is mtmded to be used
for deﬁmuve proxy publication.

53 oompany COSE sav. Improving, emc:ency of ﬂw rwe T4a-8 process
please communicate via email to-FismMa & OMB Memorandum M- 07-16™

Your conmdcratmn and the oonsiderahon of the Board of Dnrectors is appmcmted in support of

promptly by emall 10 *“FISMA & OMB Memorandum M-07-16*

Sincerely,

' o ecetnrt, 204
ce: BrcthJIart : ' S
CorporateSccretary _v o .

Fax: 312 997-8610
Tyler Reddien <InvestorRelanans@mnted.com>
Managmg Director, Investor Relations
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[UAL: Rule 14a-8 Proposal, December 14, 2011]
‘ . 3* - Special Shareowner Meetings
Resolved, Sharcowners ask our board to take the steps necessary unilaterally (to the fullest extent
permitied by law) to amend our bylaws and each appropriate governing document to enable one
or more shareholders, holding not less than one-tenth? of the voting power of the Corporation, to
call a l:pecia] meeting. *Or the lowest percentage of our outstanding commeon stock permitted by
state law. ‘ '

This includes that such bjrlaw and/or charter text will not have any exclusionary or prohibitive
language in regard to calling a special meeting that apply only to sharcowners but not to
management and/or the board (to the fullest extent permitted by law).

Adoption of this proposal can probably best be accomplished in a simple and straight-forward
manner with clear and concise text of less than 100-words. : '

This proposal topic won more then 60% ﬁport at CVS, Sprint and Safeway. This proposal does
not impact our board’s current power to call a special meeting. :

The merit of this Special Shareowner Meeting proposal should also be copsidered in the context
of the opportunity for additional improvement in our company’s 2011 reported corporate
governance in order to make our company more cornpetitive: :

The Corporate Library, an ‘indépcndent investment research firm rated our compeany “High
Concern” in Executive Pay — $16 million for our Chairman Glynn Tilton. Mr. Tilton received a
discretionary bonus of $2.7 million.

Four former UAL Named Executive Officers (including Mr. Tilton) received aggregate
discretionary bonuses of $6 million and aggregate separation benefits of $17 million.

Additionally, CEO Smisek had accumulated pension benefits of $8 million due in part because
he was credited with over 10 years of service above and beyond his actual service. Such
practices are not reflective of an exscutive pay program that is well-aligned with shareholder
interests. .

James O'Connor, our Lead Director no less, age 74 and with 27-years long tenure, had
responsibilities at Smurfit-Stone Contajner Corporation leading up to its January 2009
bankruptey and had responsibilities with UAL Corporation leading up to its December 2002
bankruptey. And James Farrell also had responsibilities with UAL Corporation leading up to its
December 2002 bankruptcy. , ' : : '

Yet both O'Connor and Farrell still ocoupied seats on our executive pay and nomination
committees. Each director on our executive pay committes received our highest negative votes.
And O'Connor, Ferrel] and the remainder of our executive pay committee could be reelected with
one yes-vote from our 330 million shares vnder our obsolete plurality voting scheme.

Please encourage our board to respond positively to this proposal to initiate improved corporate
governance and make our company more competitive: : o
S Special Shareowner Meetings — Yes on 3.*
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No@: , . .
John Chevedden, : ++FISMA & OMB Memorandum M-07-16*** sponsored this
proposal. o

Please note that the title of the proposal is part of ihe proposal.

-——-—-—*Numbn—to-*be‘assigned-by-ﬁm'compauy
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):
Accordingly. going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
“reliance on rule 14a-8()(3) in the following circumstances:
« the company objects to factual assertions because they are not supported;
« the company objects to factual agsertions that, while not materially false or
misleading, may be disputed or countered;

= the company objects to factual assertions because those assertions may be
interpreted by sharehoiders in a manner that is unfavorable to the company, its

directors,-or-its-officers-and/or
. the oompany objects to statements because they represent the op:mon ofthe

Kentified specifically as such. |
We believe that it is appropriate under rule 14a-8 for companies fo address
these objocdons in the:r statements of opposition.

See also: Sun Mlcrosystcms, Ine. (July 21, 2005).
Stock will be held until after the annual meeting sndtheproposal will be presented at the annual
meeting. Please acldmwledge this proposal promptly by email ~risma & OMB Memorandum M-07-16**
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Attached



From: Kraft, Jennifer [HDQLD]

Sent: Wednesday, December 21, 2011 4:31 PM

To: ' **FISMA & OMB Memorandum M-07-16***

Cc: Hart, Brett [HDQLD]

Subject: United Continental Holdlngs, Inc. - Response to Shareholder
Proposal

Mr. Chevedden -

Please see the attached response from United Continental Holdings, Inc.
to the shareholder proposal that you submitted on December 14, 2011.

Regards,

Jennifer L. Kraft , :

Associate General Counsel - Securities and Corporate Governance United
"~ Continental Holdings, Inc.

77 W. Wacker Drive, 16th Floor.

Chicago, IL 60601 .

jennifer.kraft@united.com

(312) 997-8067 (office)

(773) 627-9966 (cell)



UNITED CONTINENTAL £

HOLDINGS, INC.
December 21, 2011
YIA EMAIL
John Chevedden

*+EISMA & OMB Memorandum M-07-16***

"Re:  Rule 142-8 Proposal
Dear Mr. Chevedden: -

On December 14, 2011, United Continental Holdings, Inc. (the “Company™)
received by email your letter dated Decémber 14, 2011. Included with the letter was a
proposal (the “Proposal”) intended for inclusion in the Company’s proxy materials (the
“2012 Proxy Materials™) for its 2012 Annual Meeting of Stockholders (the “2012 Annual
Meeting™).

As you may know, Rule 14a-8 under the Securities Exchange Act of 1934
(“Rule 14a-8”) sets forth the legal framework pursuant to which a shareholder may submit
a proposal for inclusion in a public company’s proxy statement. Rule 14a-8(b) establishes
that in order to be eligible to submit a proposal a shareholder “must have continuously held
at least $2,000 in market value, or 1%, of the company s securities entitled to be voted on
the proposal at the meeting for at least one year” by the date on which the proposal is
submitted. If Rule 14a-8(b)’s eligibility requirements are not met, the company to which
 the proposal has been submltted may, pursuant to Rule 14a-8(f), exc]ude the proposal from-
its proxy statement.

‘ Our records indicate that you are not a registered holder of the Company’s
common stock. Under Rule 14a-8(b), you must therefore prove your eligibility to submit a
proposal in one of two ways: (i) by submitting to the Company a written statement from
the “record” holder of your common stock (usually a broker or bank) venfymg that you
have continuously held the requisite number of shares of common stock since at least
December 14, 2010 (i.e., the date that is one year prior to the date on which the. Proposal
was submitted to the Company), or (ii) by submitting to the Company a copy of a Schedule
13D, Schedule 13G, Form 3, Form 4 or Form § filed by you with the Securities and
Exchange Commission (the “SEC”) that demonstrates your ownership of the requisite
number of shares as of or before December 14, 2011, along with a written statement that (i)
you have owned such shares for the one-year period prior to the date of the statement and

United Continental Holdings. inc. ; Ay
The United Building—HDQLA, 77 West Wacker Drive, Chicago, IL 60601 . A STAR ALLIANCE MEMBER vy



(ii) you intend to continue ownershxp of the shares through the date of the 2012 Annual
Meeting. -

With respect to the first method of proving eligibility to submit a proposal
described in the preceding paragraph, please note that the staff of the SEC’s Division of
Corporation Finance (the “Staff”) recently issued guidance on its view of what types of
brokers and banks should be considered “record” holders under Rule 14a-8(b). - In Staff
Legal Bulletin No. 14F (October 18, 201 l) (“SLB 14F ™), the Staff stated:

“[W]e will take the view going forward that, for Rule l4a-8(b)(2)(1)'
purposes, only [Depository Trust Company] participants should be
viewed as “record holders™ of securities that are deposited at [the
Depository Trust Company]. As a result, we will no longer follow
Hain Celestial.”

~ You have not yet submitted evidence establishing that you satisfy these
eligibility requirements.  Unless we receive such evidence, we intend to exclude the
Proposal from the 2012 Proxy Materials.

; Please note that if you intend to submit such evidence, your response must
be postmarked, or transmitted electronically, no later than 14 days from the date you
receive this letter. For your reference, copies of Rule 14a-8 and SLB 14F are included as
exhibits to this letter. If you have any questions concerning the above, please do not
hesitate to contact either the undersigned by phone at (312) 997-8181 or by email at
brett.hart@united.com, or Jennifer L. Kraft by phone at (312) 997-8067 or by e-mail at
jennifer. kraft@umted com.

Very truly yours, .

Brett J. Hart ,
Senior Vice President, General Counsel and Secretary



EXHIBITS

§ 240.14a-8 Shareholder proposals.

This section addresses when a company must include a shareholder’s proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or
special meeting of shareholders. In summary, in order to have your shareholder proposal in-
cluded on a company’s proxy card, and included along with any supporting statement in its
proxy statement, you must be eligible and follow certain procedures. Under a few specific cir-
cumstances, the company is permitted to exclude your proposal, but only after submitting its
reasons to the Commission. We structured this section in a question-and-answer format so that it
is easier to understand. The references to “you” are to a shareholder seeking to submit the pro-

posal.

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or re-
quirement that the company and/or its board of directors take action, which you intend to present
at a meeting of the company’s shareholders. Your proposal should state as clearly as possible the
course of action that you believe the company should follow. If your proposal is placed on the
company’s proxy card, the company must also provide in the form of proxy means for share-
holders to specify by boxes a choice between approval or disapproval, or abstention. Unless oth-
erwise indicated, the word “proposal” as used in this section refers both to your proposal, and to
your corresponding statement in support of your proposal (if any).

(b) Question 2: Who is eligible to submit a proposal and how do I demonstrate to the com-
pany that I am eligible? (1) In order to be eligible to submit a proposal you must have conti-
nuously held at least $ 2,000 in market value, or. 1%, of the company’s securities entitled to be -
voted on the pmposal at the meeting for at least one year by the date you submit the proposal
You must continue to hold those securities through the date of the meeting.

(2) If you are the registered holder of your securities, which means that your name appears
in the company’s records as a shareholder, the company can verify your eligibility on its own,
although you will still have to provide the company with a written statement that you intend to
continue to hold the securities through the date of the meeting of shareholders. However, if like
many shareholders you are not a registered holder, the company likely does not know that you
are a shareholder, or how many shares you own. In this case, at the time you submit your pro-
posal, you must prove your eligibility to the company in one of two ways: :

(i) The first way is to submit to the company a written statement from the “record” holder of
your securities (usually a broker or bank) verifying that, at the time you submitted your proposal,
you continuously held the securities for at least one year. You must also include your own writ-
ten statement-that you intend to continue to hold the securities through the date of the meetmg of
shareholders; or

(ii) The second way to prove ownership applies only if you have filed 2 Schedule 13D (§
240.13d-101), Schedule 13G (§ 240.13d-102), Form 3 (§ 249.103 of this chapter), Form 4 (§
249.104 of this chapter) and/or Form 5 (§ 249.105 of this chapter), or amendments to those
documents or updated forms, reflecting your ownership of the shares as of or before the date on



which the one-year eligibility penod begins. If you have filed one of these documents wnth the
SEC, you may demonstrate your eligibility by submitting to the company: .

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a

change in your ownership level;

(B) Your written statement that you continuously held the required number of shares for the
one-year period as of the date of the statement; and

(C) Your written statement that you mtend to continue ownership of the shares through the
date of the company s annual or special meeting.

(c) Question 3: How many proposals may 1 submit? Each sharcholder may submlt no more '
than one proposal to a company for a particular shareholders’ meeting.

(d) Question 4: How long can my proposal be? The proposal, mcludmg any accompanymg
supporting statement, may not exceed 500 words.

(¢) Question 5: What is the deadline for submitting a proposal?

(1) If you are submlttmg your proposal for the company’s annual meetmg, you can in most
cases find the deadline in last year's proxy statement. However, if the company did not hold an
annual meeting last year, or has changed the date of its meeting for this year more than 30 days
from last year’s meeting, you can usually find the deadline in one of the company’s quarterly
reports on Form 10-Q (§ 249.308a of this chapter), or in shareholder reports of investment com-
panies under § 270.30d-1 of this chapter of the Investment Company Act of 1940. In order to
avoid controversy, shareholders should submit their proposals by means, including electronic.
means, that permit them to prove the date of delivery.

(2) The deadline is calculated in the following manner if the proposal is submitted for a reg-
ularly scheduled annual meeting. The proposal must be received at the company’s principal ex-
ecutive offices not less than 120 calendar days before the date of the company’s proxy statement
released to shareholders in connection with the previous year’s annual meeting. However, if the
company did not hold an annual meeting the previous year, or if the date of this year s annual
meeting has been changed by more than 30 days from the date of the previous year’s meeting,
then the deadline is a reasonable time before the company begins to print and send its proxy ma-
terials.

(3) If you are submlttmg yoilr proposal for a meeting of sharcholders other than a regularly'
scheduled annual meeting, the deadline is a reasonable time before the company begins to print

and send its proxy materials.

() Question 6: What if1 fall to follow one of the eligibility or procedural requirements ex-
plained in answers to Questions 1 through 4 of this section? (1) The company may exclude your
proposal but only after it has notified you of the problem, and you have failed adequately to
correct it. Within 14 calendar days of receiving your proposal, the company must notify you in
writing of any procedural or eligibility deficiencies, as well as of the time frame for your re-.
sponse. Your response must be postmarked, or transmitted electronically, no later than 14 days
from the date you received the company’s notification. A company need not provide you such
notice of a deficiency if the deficiency cannot be remedied, such as if you fail to submit a pro-
posal by the company’s properly determined deadline. If the company intends to exclude the



propos_al, it will later have to make a submission under § 240.14a-8 and provide you with a copy
under Question 10 below, § 240.14a-8(j). :

(2) If you fail in your promise to hold the required number of securities through the date of
the meeting of shareholders, then the company will be permitted to exclude all of your proposals
from its proxy materials for any meeting held in the following two calendar years.

(g) Question 7: Who has the burden of persuading the Commission or its staff that my pro-
posal can be excluded? Except as otherwise noted, the burden is on the company to demonstrate
that it is entntled to exclude a proposal. :

t) Questxon 8: Must I appear personally at the shareholders’ meeting to present the propos-
al? (1) Either you, or your répresentative who is qualified under state law to present the proposal
on your behalf, must attend the meeting to present the proposal Whether you attend the meeting
yourself or send a qualified representative to the meeting in your place, you should make sure
that you, or your representative, follow the proper state law procedures for attendmg the meeting .

- and/or presenting your proposal.

~ (2) If the company holds its shateholder meeting in whole or in part via electronic media,
and the company permits you or your representative to present your proposal via such mcdla,
then you may appear through electronic media rather than traveling to the meetmg to appear in

person.

(3) If you or your qualified repr&sentatlve fail to appear and present the proposal without |
good cause, the company will be permitted to exclude all of your proposals from its proxy mate-
rials for any meetings held in the following two calendar years. '

(i) Question 9: If 1 have complied with the procedural requirements, on what other bases
may a company rely to exclude my proposal? (1) Improper under state law: If the proposal is not
a proper subject for action by shareholders under the laws of the jurisdiction of the company’s
" organization;

Note to paragraph (1)(1) Depending on the subject matter, some proposals are not consi-
dered proper under state law if they would be binding on the company if approved by sharehold-
ers. In our experience, most proposals that are cast as recommendations or requests that the
board of directors take specified action are proper under state law. Accordingly, we will assume
that a proposal drafted as a recommendatlon or suggestion is proper unless the company demon-
strates otherwise.

(2) Violation of law: If the proposal would if implemented, cause the company to violate
any state, federal, or foreign law to which it is subject;

Note to paragraph (i)(2): We will not apply this basis for exclusion to permit exclusion of a
proposal on grounds that it would violate foreign law if compliance with the foreign law would
result in a violation of any state or federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission’s proxy rules, including § 240.14a-9, which prohibits materially false or mis!eading
statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to the redress of . a personal
claim or grievance against the company or any other person, or if it is designed to result in 2 _



benefit to you‘, or to further a personal interest, which is not shared by the other sharcholders at
farge;

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of
the company’s total assets at the end of its most recent fiscal year, and for less than 5 percent of
its net earnings and gross sales for its most recent fiscal year, and is not otherwise significantly
related to the company’s.business; :

(6) Absence of power/authority: If the company would lack the power or authonty to im-
» plement the proposal;

@) Management functions: If the proposal deals with a matter relatmg to the company’s or-
dinary business operations; .

(8) Director elections: If 'th: p_roposal:
(i) Would disqtialify a nominee who is standing for election;
(ii) Would remove a director from office before his or her term expired;

(iii) Questlons the competence, busmess judgment, or character of one or more nominees or
directors; :

(iv) Secks to. include a speclfic individual in the company’s proxy materials for election to
the board of directors; or .

(v) Otherwise could affect the outcome of the upcoming election of directors.

(9) Conflicts with company’s proposal: If the proposal directly conflicts with one of the
' company’s own proposals to be submntted to shareholders at the same meeting; -

Note to paragraph ()(9): A company’s submission to the Commission under this section
should specify the points of conflict with the company’s proposal.

(10) Substantially implemented: If the company has already substantially lmplemented the
proposal;

Note to paragraph (i)(1 0) A company may exclude a shareholder proposal that would pro-
vide an advisory vote or seek future advisory votes to approve the compensation of executives as
disclosed pursuant to Item 402 of Regulation S-K (§ 229.402 of this chapter) or any successor to
Item 402 (a “say-on-pay vote™) or that relates to the frequency of say-on-pay votes, provided that
in the most recent shareholder vote required by § 240.14a-21(b) of this chapter a single year (i.e.,
one, two, or three years) received approval of a majority of votes cast on the matter and the
company has adopted a policy on the frequency of say-on-pay votes that is consistent with the
choice of the majority of votes cast in the most recent shareholder vote requlred by §
240.14a-21(b) of this chapter.

an Duphcatlon If the proposal substantially duplicates another proposal prevzously sub-
mitted to the company by another proponent that will be included in the company’s proxy mate-
rials for the same meeting; :

(12) Resubmissions: If the proposal deals with substantially the same subject matter as
another proposal or proposals that has or have been previously included in the company’s proxy
materials within the preceding 5 calendar years, a company may exclude it from its proxy mate-



rials for any meeting held within 3 calendar years of the last time it was included if the proposal
received:

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years,

(ii) Less than 6% of the vote on its Jast submission to shareholders if proposed thce pre-
viously within the preceding 5 calendar years; or -

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three times
or more previously w1thm the preceding 5 calendar years; and :

- (13) Specxf ¢ amount of dividends: If the proposal relates to spec1f' c amounts of cash or
stock dividends.

(i) Question IO What procedures must the company follow if it intends to exclude my pro-
posal? (1) If the company intends to exclude a proposal from its proxy materials, it must file its
reasons with the Commission no later than 80 calendar days before it files its definitive proxy
statement and form of proxy with the Commission. The company must simultaneously provide -
you with a copy of its submission. The Commission staff may permit the company to make its
‘submission later than 80 days before the company files its definitive proxy statement and form of
proxy, if the company demonstrates good cause for missing the deadline.

(2) The company must file six paper copies of the following:

(i) The proposal; '

(ii) An explanation of why the company beheves that it may exclude the proposal whxch
should, if possible, refer to the most recent applicable authority, such as prior Division letters
issued under the rule; and

(iii) A supporting oplmon of counsel when such reasons are based on matters of state or for-
eign law.

(k) Question 11: May l submlt my own statement to the Commission respondmg to the
company’s arguments?

Yes, you may submit a response, but it is not required. You should try to submit any. re-
sponse to us, with a copy to the company, as soon as possible after the company makes its sub-

mission. This way, the Commission staff will have time to consider fully your submission before
it issues its response. You should submit six paper copies of your response.

(1) Question 12: If the company includes my shareholder proposal in its proxy materials,
what information about me must it include along with the proposal itself?
(1) The company’s proxy .statement must include your name and address, as well as the

number of the company’s voting securities that you hold. However, instead of providing that in-
formation, the company may instead include a statement that it will provide the information to

shareholders promptly upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supportmg state- -
ment.

(m) Question 13: What can [ do if the company includes in its proxy statement reasons why
it believes shareholders should not vote in favor of my proposal, and I disagree with some of its
statements? .



(1) The company may elect to include in its proxy statement reasons why it believes share-
holders should vote against your proposal. The company is allowed to make arguments reflecting
its own point of view, just as you may express your own point of view in your proposal’s sup-
porting statement. . ‘

(2) However, if you believe that the company’s opposition to your proposal contains mate-
rially false or misleading statements that may violate our anti-fraud rule, § 240.14a-9, you should
promptly send to the Commission staff and the company a letter explaining the reasons for your
view, along with a copy of the company’s statements opposing your proposal. To the extent
possible, yo'ur letter should include specific factual information demonstrating the inaccuracy of
the company’s claims. Time permitting, you may wish to try to work out your differences with
the company by yourself before contacting the Commission staff.

(3) We requxre the company to send you a copy of its statements opposmg your proposal )
before it sends its proxy materials, so that you may bring to our attention any materially false or
mns!eadmg statements, under the following timeframes:

@) If our no-actxon response requlres that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include it in its proxy materials, then the
company must prov:de you with a-copy of its opposition statements no later than 5 calendar days
after the company receives a copy of your revised proposal; or

(i1) In all other cases, thc company must provide you with a copy of its oppositfon state-
ments no later than 30 calendar days before its files definitive copies of its proxy statement and
form of proxy under § 240.14a-6. _
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MITEssion

Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)

Action: Publication of CF Staff Legal Bulletin

Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin is not a rule, regulation or statement of the Securities and

Exchange Commission (the “Commission”), Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:
o Brokers and banks that constitute “record” holders under Rule 14a-8
(b){2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

+« Common errors shareholders can avoid when submitting proof of
ownership to companies;

e The submission of revised proposals;

¢ Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

¢ The Division’s new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 143-8 in the foliowing

http://www sec.gov/interps/legal/cfsibl14f. htm 11/16/2011
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" bulletins that are avéilable on the Commission’s website: SLB No, 14, SLB
No. 14A, $L.B No. 148, SLB No, 14C, SLB No. 14D and SLB No, 14E.

B. The types of brokers and banks that constitute “record” hoiders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficiat owner is eligible to submit a proposal under Rule 14a-8

1. Eliglbility to submit a proposal under Rule 14a-8

To be eligible to submlt a shareholder proposal a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
“The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company
‘with a written statement of intent to do so.2

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and
beneficial owners.2 Registered owners have a direct relationship with the
issuer because their ownership. of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder Is a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement. ,

The vast majority of investors in shares issued by U.S. companies,
however, are beneficial owners, which means that they hold their securities
in book-entry form through a securities intermediary, such as a broker or a
bank. Beneficial owners are sometimes referred to as “street name”
holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide

- proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities
continuously for at least one year.?

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’ securities with, -
and hold those securities through, the Depository Trust Company ("DTC"),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTC.% The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants having a position in the company’s
secuntxes and the number of securities held by each DTC pamcnpant on that

date.?

3. Brokers and banks that cousfitute “record” holders under Rule -

http://www.sec.gov/interps/legal/cfslbl4f htm 11/16/2011
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14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8

In The Hain Celestial Group, Inc. {Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of
Rule 14a-8(b)(2)(i). An Introducing broker is a broker that engages In sales
and other activities.involving customer contact, such as opening customer
accounts-and accepting customer orders, but is not permitted to maintain
custody of customer funds and securities.? Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades
and customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generaily are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unilike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent's records or against DTC’s securities position listing.

In light of questions we have received following two recent court cases:
relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s: discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in ‘@ company’s securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(l) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is _
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule,® under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC’s
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC
or Cede & Co. shouid be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never -
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view.

How can a shareholder determine whether his or her broker or bank Is 3
DTC participant?

http://www.sec.gov/interps/legal/cfslbMf.htm ‘ 11/16/2011
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Shareholders and companies can confirm whether a particular broker or
bank Is a DTC participant by checking DTC'’s participant list, which Is

1 currently available on the Intermet at

http: //www dtce. com/downloads/membershlp/dlrectories/dtc/alpha pdf. .

What if a shareholder’s broker or bank is not on DTC’s participant hst?

The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The sharehoider -

" should be able to find out who this OTC participant is by asking the
shareholder’s broker orbank.2

If the DTC participant knows the shareholder’s broker or bank’s

holdings, but does not know the shareholder’s hoidings, a shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtalning and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder’s broker or bank Co
confirming the shareholder’s ownership, and the other from the DTC
participant confirming the broker or bank’s ownership.

.How will the staff process ho~action requests that argue for exclusion on
the basis that the shareholder’s proof.of ownershlp is not from a DTC
participant? ‘

The staff will grant no-action relief to a ‘company on the basis that the
shareholder’s proof of ownership is not from a DTC participant only if
the company’s notice of defect describes the required proof of . -
ownership in a manner that is consistent with the guidance contained in

- this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the -
notice of defect.

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 in market vaiue, or
1%, of the company’s securities entitled to be voted on the proposal at the.
meeting for at least one year by the date you submit the

proposal” (emphasis added).12 We note that many proof of ownership
letters. do not satisfy this requirement because they do not verify the
shareholder’s beneficial ownership for the entire one-year period preceding
and including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby -
leaving a gap between the date of the verification and the date the proposal
is submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus v
failing to verify the shareholder’s beneficial ownership over the required full
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one-year period preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the -
shareholder's beneficial ownership only as of a specified date but omits any
reference to continuous ownership for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive -
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) Is constrained by the terms of
the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging.to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal

using the following format:

“As of [date the br,oposai is submitted], [na'rﬁe of shareholder]
held, and has held continuously for at least one year, [number
of securities] shares of [company name] [class of securities].”1

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder’s
securitles are held if the shareholder’s broker or bank is not a DTC
participant.” :

D. The submission of revised proposals

On occasion, a fsharehovlder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.

1.A shérehcldérfsﬁbniits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals. Must the company accept the revisi*ons?‘

Yes. In this situation, we believe the revised proposal serves as a
replacement of the initial proposal. By submitting-a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 14a-8
(c).12 If the company intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes revisions to a proposal before the company
submits its. no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to ignore such revisions even if the revised
proposal is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make .
clear that a company may not ignore a revised proposal in this situation.13

2. A shareholder submits ‘atimé_ly proposal. After the deadline for

receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?
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No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company is not required to

" accept the revisions. However, if the company does not accept the
revislons, it must treat the revised proposal as a second proposal and
submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as -
the reason for excluding the revised proposal. If the company does not
accept the revisions and Intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.

3. If a shareholder shbmits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is
submitted. When the Commisslon has discussed revisions to proposals,’? it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(F)(2) provides that if the shareholder “fails in [his or her] v
promise to hold the required nimber of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder’s] proposals from its proxy materials for any
meeting held in-the following two calendar years.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of
ownership when-a shareholder submits a revised proposal. 15

E. Procedures for withdrawing no-action requests for proposals
submitted by mulitiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases .
where a proposal submitted by multiple shareholders is withdrawn, SLB No.
14C states that, If each shareholder has designated a lead individual to act
on its behalf and the company is able to demonstrate that the individual is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual indicating that the fead individual
is withdrawing the proposal on behalf of ail of the proponents.

Because there is no relief granted by the staff in cases where a no-action
request is wuthdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides 3 letter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposal on
behalf of each proponent identified in the company’s no-action request.18

F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action

. responses, including coples of the correspondence we have received in
connection with such requests, by U.S. mail to companies and proponents.
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We also post our response ahd the related correspondence to the
Commission’s website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include email contact information in any correspondence to
each other and to us. We will use’U.S. mail to transmit our no-action
response to any company or proponent for which we do not have email
contact information.

Given the availabllity of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Commission, we believe it is unnecessary. to transmit
coples of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we receive from the parties. We will continue to post to the
Commission’s website copies of this correspondence at the same time that
we post our staff no-action response.

1 See Rule 14a-8(b). -

2 For an explanation of the types of share ownership in the U.S., see
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] (“Proxy Mechanics Concept Release”), at Section ILA.
The term “beneficial owner” does not have a uniform meaning under the
federal securities laws, It has a different meaning in this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
intended to suggest that registered owners are not beneficlal owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) {41 FR 29982],
at n.2 ("The term ‘beneficial owner’ when used in the context of the proxy
rules, and in light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purpose{s] under
the federal securitles laws, such as reportlng pursuant to the Williams

- Act.”). ;

1 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that is described In Rule
14a-8(b)(2)(it)..

4 DTC holds the deposited securities in *fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular Issuer held at

- DTC. Correspondingly, each customer of a DTC participant — such as an
individual investor - owns a pro rata Interest in the shares in which the DTC
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participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section I1.B.2.a. '

% See Exchange Act Rule 17Ad-8.

§ See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) {57 FR
56973} ("Net Capltal Rule Release”), at Section I1.C.

2. 5ee KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. V.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex, 2010). In both cases, the court
concluded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermediary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder’s broker is an introducing broker, the
shareholder’s account statements should include the clearing broker’s
identity and telephone number. See Net Capital Rule Release, at Section
I1.C.(iil). The clearing broker will generally be a DTC participant.

10 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
~use of electronic or other means of same-day delivery.

41 This format is acceptable for' purposes of Rule 14a-8(b), but it is not
mandatory or exclusive.

12 As such, it is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon recelving a revised proposal.

13 This position will apply to all proposals submitted after an initial proposal
but before the company’s deadline for receiving proposals, regardless-of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy
rmaterials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposalsor revisions received before a company’s deadline for
submission, we will no longer follow. Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted:
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
excludable under the rule.

14 gee, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No._34-12999 (Nov. 22, 1976) [41 FR 52994].
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15 gecause the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does not adequately
prove ownership In connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

16 Nothing in this staff position has any effect on the status of any
shareholder proposal that is not withdrawn by the proponent or its
authorized representative.

Modified: 10/18/2011
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From: ***FISMA & OMB Memorandum M-07-16***

- " Sent: Thursday, December 22, 2011 7:09 PM

To: Hart, Brett [HDQLD]} '
Cc: Kraft, Jennifer [HDQLD]
Subject: Rule 14a-8 Proposal (UAL) nfn

Attached is rule 14a-8 proposal stock ownership letter. Please let me know tomorrow whether there
is any question. '

Sincerely,

John Chevedden .



A

Nationsl Financial Services LLC, member NYSE, SIPC

NATIONAL
FINANCIAL®

RO. BOX 270001

CINCINNATY OH 45277-0045
- Post-t*FaxNote 7671 [Beie "y &>
‘nBre'ﬂ'\-l&r"' |F'°i"'7‘_ak« Claeve M4 )
Colept. Co. : .
. : |Phone® FIeRa 1A & OMB Memorandum M-07-16"
December22,2011 i 'Fax#g,z., QQ'),. .10 L# J
John R. Chevedden

Via facsindilEI@}¢A & OMB Memorandum M-07-16+*

To Whom It May Concern:

This letter is provided at the request of Mr. John R. Chevedden, a customer of Fidelity
Investments. - S , '

Please acoeptihislcﬁéraécmﬁnnaﬁonihataccdrdingtbomreco:dsMr.Chweddenhas

continucusly owned no less than 105 shares of United Continental Holdings Inc. (CUSIF:

910047109, trading symbol; UAL), 100 sheres of Caterpillar, Inc. (CUSIP: 149123101,
trading symbol: CAT), 100 shares of Northrop Grumman Corporation Holding Company
(CUSIP: 666807102, trading symbol: NOC) and 100 shares of Raytheon Company

(CUSTP: 755111507, trading symbol: RTN), since November 1, 2010. 1 can also confirm.

that Mr. Chevedden has continuously held no less than 70 shares of Amphenol Corp.
(CUSIP: 032095101, trading symbol: APH) since December 1, 2010. These shares are
registered in the name of National Financial Services, LLC, a DTC participant (DTC
pumber: 0226) and Fidelity affiliate. : .

1hope you find this information helpfui. If you havé any questions regarding this issue,
please feel free to contact me by calling 800-800-6890 between the howrs of 9:00 am.

and 5:30 p.m. Eastern Time (Monday through Friday). Press 1 when asked if this call isa
- response to a letter or phone call; press *2 o reach an individual, then enter my § digit

extension 27937 when prompted. :

Sincerely,

\
George Stasinopoulos
Client Services Specialist
Our File: W826874-22DEC11

P Fidelity




From: Kraft, Jennifer [HDQLD]
Sent: Monday, December 26, 2011 11:39 PM
- »+E13NA & OMB Memorandum M-07-16**
Cc: Hart, Brett [HDQLD]
Subject: RE: Rule 14a-8 Proposal (UAL) nfn

Mr. Chevedden -
We confirm receipt of the 1nformat10n you prov1ded on December 22, 2011
regarding your share ownership in United Continental Holdings, Inc.

Regards,

- Jennifer L. Kraft
Associate General Counsel - Securities and Corporate Governance United
Continental Holdings, Inc. ’ '
.77 W. Wacker Drive, 16th Floor

- .Chicago, IL 60601
jennifer.kraft@united.com
(312) 997-8067 (office)
(773) 627-9966 (cell)

From: ***EISMA & OMB Memorandum M-07-16***
Sent: Thu 12/22/2011 7:68 PM

To: Hart, Brett [HDQLD]

Cc: Kraft, Jennifer [HDQLD] ﬁ
SubJect Rule 14a-8 Proposal (UAL) nfn

Attached is rule 14a-8 proposal stock ownership letter. Please let me
know tomorrow whether there is any question.

Sincerely,

John Chevedden



