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- This is in response to your letter dated January 20, 2012 concerning the
shareholder proposal submitted to Merck by Laszlo R. Treiber. Copies of all of the
correspondence on whlch this response is based will be made available on our website at

/divi ion/14a-8.shtml. For your reference, a
brief dlscussmn of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.

5 Sincerely,'

‘Ted Yu
Senior Special Counsel

Enclosure V
~cc LaszloR.Treibér
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March 21, 2012

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Merck & Co., Inc.
Incoming letter dated January 20, 2012

The proposal seeks to have the company “file criminal charges against and
prosecute all individuals, whose actions or inactions resulted in Merck’s guilty plea.”

- There appears to be some basis for your view that Merck may exclude the
posal under rule 14a-8(i)(7), as relating to Merck’s ordinary business operations. In
- this regard, we note that the company is presently involved in litigation relatmg to the
subject matter of the proposal. Proposals that would affect the conduct of ongoing
litigation to which the company is a party are generally excludable under rule 14a-8(i)(7).
Accordingly, we will not recommend enforcement action to the Commission if Merck
omits the proposal from its proxy materials in reliance on rule 142-8G)(7). In reachmg ,
this position, we have not found it necessary to address the altemanve basis for omxssxon
upon which Merck relies.

Sincerely,

Erin Purnell
Attorney-Adviser



' DIVISION OF CORPORATION FINANCE .
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
‘'matters arising under Rule 14a-8 {17 CFR 240.14a-8}, as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
.-and to determine, initially, whether or not it may be appropriate in a particular matter to,
recommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Company’s proxy materials, as well
' asany mfonnatlon furmshed by the proponent or-the proponent’s repmentatxve ~

: Although Rule 14a-8(k) does not require any coxmnumcatxons from shareholders to the
Commission’s staff, the staff will always consider information conceming alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information; however should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

. It is important to nofe tha.t the staff’s and Commxssxon s no-action responses to:
Ruile 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s positionr with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
: - to include shareholder proposals in its proxy materials. Accordingly a discretionary

. determination not to recommend or take Commission enforcement action, does not preciude a
" . proponent, or any shareholder of a.company, from pursuing any rights he or she may have against

- the company in coutt, should the management omit the proposal from the company’s proxy
matenal . :
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’ La&ies‘and Gentlemen:

’ Merck & Co., Inc., 2 New Jersey corporation (“Merck” or- thc "Companf’), received a

shareholder proposal (the “Proposal”’) from Laszlo R. Treiber, Ph. D (the “Proponent”), for
inclusion in the proxy materials for the Compmy’s 2012 Annual Meetmg of Stockholders (the
“Proxy Materials”).

In accordance with Smﬁ‘ Legl Buﬁetm 14D (Navember 7, 2008), th:s Ietter is being
i : il areh 052 rdance with Rule

1%80) of ﬁne Securities Exchange Act of 1934 as amcnded (the “Bxchange Act”), the Company
issimultanecusly seading a copy of this letter and its attachments 1o the Proponentas notice of its
intention to exclude the Proposal and supporting statements from the Proxy Materials and the
- reasons for the omission. The Company mtends to file its definitive Proxy Materials with the
Commission on or after April 10,2012, Awor&ngly, pursuant to Rule 14a-8(j), this leuer is
* being timely submztwd {not less than 80 days inadvance of such fi hng)

SUMMARY

‘We believe that the. Pmposal may properly be excluded from ¢ our Proxy Maumals for the
followmg reasons, each of which in and. ofmtﬂf shnuld be sufﬁctent:

» Pursuant to Rule 14a-8(i)}(7) became it relates to ordinary business-operations.

~ » Pursuant to Rule 14a-8(i)(4) as it relates to the mdress of a personal claim or grievance -
, mmst the Company.

BACKGROUND

On Deceniber 6, 201 1, the Company received a letter dated December 3, 2011 from the
Proponent wh:eh included a shareholder pmposai for inclusion in the Company's Proxy Materials.
A copy of the Proposal and the accompanying letter from the Proponent are attached to this letter
as Exhibit 1. On December 16, 2011, within 14 days of receiving the Proposal, the. Co
notified the Proponent that the Proposal was deficient for including more than one pmpesal n
violation of Rule 148-8(c). A copy of thc n@tlﬁcatmn is attached to this letter as Exhibit 2. The
Proponent sent a revised Proposal via certified mail on December 22, 2011. A copyofthe
revised Proposal is attached to this Iettcras Exhibit 3. The Proponent requests the Conipany’s
Proxy Materials inchide thcfoﬂowmg proposal:




RESOLVED: 1 propose that Merck & Co. file criminal charges against and
prosecute all individuals, whose actions or inactions resulted in Merck’s guilty
plea. , T '

~_The Proponentis a former Company-employee whose employment was terminated n
1999. ‘Every year since 2000, hic has submitted a shareholder proposal secking to require the
Company to inform shareholders and others about various aspects of disputes within the
Company-or to otherwise address various aspects of the Company's ordinary business operations,
such as supervision of its employees, management-of Company assets, and conduct of a legal
compliance program. In each instance, the Division of Corporation Finance (the “Staff”) has
agreed that the Company may exchide the Proponent’s proposal, See Merck & Co., Ine.
(February 10, 2011) (excludable because proponent failed to meet eligibility requirements);
Merck & Co., Inc. (May 4, 2010) (excludable because Merck received it after the deadline for
submitting proposals); Merck & Co., Inc. (February 3, 2009) (excludable as rélating to ordinary
business operations (i.e., litigation strategy)); Merck & Co..Jnc. (January 11, 2008) (excludable as
relating to ordinary business operations (i.e., management of the workplace)); Merck & Co., Inc.
(December 21, 2006) (excludable as relating to ordinary business operations); Merck & Co., Inc.
€ ber 19, 2005) (excludable asrelating to ordinary business operations (i.e., management of
the workplace)); Merck & Co., Inc. (January 19, 2005) (excludable as relating to ordinary
) .operations (1.e., management of the workplace)); Merck & Co., Inc. (January 16, 2004)
Merck & Co., Inc. (January 23, 2003) (excludable 25 relating to a personal claim or grievance);

Merck & Co,, Inc. (Match 7, 2002) (excludable as relating to ordinaty business operations (i.e.,
management of the workforce)) and Merck & Co., Inc. (February 9, 2001) (excludable s relating
fo its ordinary business operations (i.e., the decision to dismiss employees).

business

The Proposal May Be Excluded Pursuant to Rule 14a-8(1)(7) Because It Relates to Ordinary

Under Rule 142-8(i)(7), a shareholder proposal may be excluded if it deals with a matter
relating to-a Company’s ordinary business operations. As the Commission stated in its release
adopting the 1998 amendments to Rule 142-8, the approach to this exclusion is consistent with
the corparation laws of most states “to confine the resolution of ordinary business problems to
management and the board of directors, since itis impracticable for shareholders to decide howto -
‘solve such problems atan annual shareholders meeting.” See Exchange Act Release No. 34-

40018 (May 21, 1998). :

The Company is involved in engoing litigation involving various claims related to Vioxx.
See the Company’s Annual Report on Form 10-K for the year ended December 31, 2010 and its
Quarterly Reports on Form 10-Q for the quarters ended March 31, 2011, June 30, 2011 and
September 30, 2011, The Proposal seeks to direct the Company to take legal action against
current and former employees which could, if implemented, intecfere significantly with the
Company's current litigation strategy and it would adversely affect the Company's position in the -
litigation by requiring the Company to take actions that may be contrary o its litigation defenses.

- TheStaff has stated repeatedly that proposals related to-a company’s decision to defend
- itself inlitigation, and its strategies for how it will conduct that litigation, are part of its ordinary
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business opcraﬁons and that sharcholder mosa}s related to such matters are excludable under
Rule 14a-8(i)(7). See Point Blank Solutions, Inc. (March 10, 2008) {(proposal seeking to direct
cértain aspects of the compaxxy’s hﬁgauon stmtegy and decisions, mcludmg mttmtwn ané
settlement of litigation, exc ' ary business operations); Rey ¢
(Mmh 7 2607) (proposal requesm:g that the company provndc mfommmn on thc health hazards
" of secon d smoke, including legal options available to minorsto ensy eir '
are smoke free excludable as ordinary business.operations because it relates to the campany’s
lmgatxon stmtegy), AT&TInc. (Febmmy 9, 2007) (proposal requcstmg thatthe board issue a
- report conta r things, specrﬁed information reg -
communications to certain. govemmema! agencies excludable as relatmg to ordmzxy business
opcmtxons (i.c., litigation strategy)); The Coca-Cola Company (January 29, 2007) (proposal
; "-matmeconwywmmapmtytomthhganmfmhmﬂmtmcmmd
to the sub_]ectmatterofﬂ'xc litigation excludable as relating to. ordinary business operations (i.¢.,
litigation strategy)); NetCurrents, Inc. (May 8, 2001) (proposal requiring the company to file suit
against two individuals excludable as relating to ordinary business operations (i.e., litigation

- strategy)) and erosoﬁ Corporation (September 15, 2000) (pfoposal ea!lmg for the company to
file a class action suit against the Unites States Federa epartme;
v Justxce excludable as mlaung to ordinary business operaacns (: £ thae eondm:t of lmgahon}}

Beeansethc Pmposal seeks to dm:ct the Company’s strategy and decisions related to
ongoing lmgamn, we believe the Proposal properly should be excluded underrule 14a-8a(iX7).

‘The Proposal May Be Excluded Pursuant to Rule l4a-8(i)(4) As It Relates To A Personal
- Claim or Grievance

Thehuponmtwascmployedbytthompanymxtsmeamhi ‘
»fwmty years, Hxs employmrt was terminated in 1999, Every year sin 2000 he has suhmtted
eholder proposal alleging various improprieties by the Company and its personinel, and
every yﬁar the Staff has agreed there was some basis to-exclude the ‘proposal. The Proponent
: } ‘__vhlseampmgnmseekwdtessafapersonalclaunorgnevancethathchasagmnst:hc
Compamy and senior members of the Company’s research division. The Staff repeatedly has
stated that although a proposal does not on ifs face evidence a personal claim or grievance, it
nevertheless maybe excluded if it appears to bepart of a campaign designed to redress an
existing personal grievance. See General Electric Company (January 12, 2007) (proposal
related to certification requirements of Sarbanes-Oxley excludable under Rule 14a-8(i)(4) as
- relating to the redress of a personal claim or gnevance, or designed to result in a benefit to the
proponent or further a personal interest, which benefit or interest is not shared with other
security holders at large); Merck & Co., Inc. (January 23, 2003) (proposal from the Proponent
was excludable under Rule- i4a~8(1)(4)), ConacoPhillips (March 7, 2008) (proposal to establish a
special committee to oversee an investigation of the company) and Texaco, Jnc, (March 18,
- 1993) (proposal regardmg limits-on executive and consultant compensation).

The Proposal mamcﬂmvanatwn on the substance oftheproposalst}wl‘mpmthas
been submitting pursuant to Rule 14a-8 since his employment with the Company was -
terminated. The Cnmpany believes that the Proponent continues to use submission of these
proposals alleging various improprieties by the Company and its persotinel as a tactic designed
10 redress an existing personal grievance, In mczxtar as evidenced not only by the Proposal
itself but further by the supporting statement, as in previous years, this Pmponentis usmgﬁus
Proposal to attack the competence, integtity and ethical standards of Corr ag
- Accordingly, we behwe that this Proposal pmperly may be excluded under Rule 14&«8(1){4) as
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related totbcm&essofapmonalctmergnevanceagamstthemepany or designed to result
in a benefit to the Proponent: orﬁmherapersomlmmst, which benefit or interest is not shared
mﬂzothersecuntyholdmsathtge.

CONCLUSION

\ceordingly, forﬂ;emasunsexplamcdabuve,mdmmm&essmgorwaxvmgmy
eﬂxcrposs'bkgrmmdsfo:mlumtheCompanyxcquestsﬂmSteft‘tommxmowOpumnﬁmi
'theProposalmbeexclu@d&omﬁmCmmy’s?wxyMamsferthereasonssetforth
heréin.

Ifyeuhavemygucshommmqmnanyﬁmhermfomanm, plcasceonmtmeﬁyphonc
at%8~423-57440rmymﬂat immy.vangS@merck.com. Shouldyoud:sagreewrththe
conclusions set forth in this letter, we. respectfully request the: eppormmty 1o confer with you prior
tothedctemnnahon of the Staff's ﬁnal position.
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part of the conspiracy to profit from Vioxx.
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