o AcT #£2

UNITED STATES :
SECURITIES AND EXCHANGE COMMISSION
W, v .

Mh 15,2012
- O’Melveny & Myers LLP Secﬂon .
mdunn@omm.com Rule: /21 q—
S Public '
Re: - JPMorgan Chase & Co.
- Incoming letter dated January 10, 2012 © Availability:_ % //5 1
Dear Mr. Dunn:

This is mresponseto your letters dated January 10, 2012 and February 21, 2012
concerning the shareholder proposal submitted to JPMorgan Chase by the Nathan -
Cummings Foundation, the Northwest Women Religious Investment Trust, the Sisters of
the Holy Names of Jesus and Mary, the Benedictine Sisters of Mount St. Scholastica,
Benedictine Sisters of Monasteria Pan de Vida, and Trillium Asset Management
Corporation on behalf of the Schuyler B. Crawford Trust. We also have received a letter -
. from the proponents dated February 6, 2012. Copies of all of the correspondence on

- which this response is based will be made available on our website at :
_ http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.

| Sinéérely,
Ted Yu
Senior Special Counsel
‘Enclosure
cer Laura Campos
' - The Nathan Cummings Foundation
laura.campos@nathancummings.org
Shelley Alpern
Trillium Asset Management Corporation

salpern@irilliuminvest.com



March 15, 2012

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: IPMorgan Chase & Co.
Incoming letter dated January 10, 2012

The proposal requests that a committee of independent directors of the board
assess how the company is responding to risks, including reputational risks, associated
with the high levels of senior executive compensation at the company and report to
shareholders.

There appears to be some basis for your view that JPMorgan Chase may exclude
the proposal under rule 14a-8(i)(10). Based on the information you have presented, it
appears that JPMorgan Chase’s public disclosures compare favorably with the guidelines
of the proposal and that JPMorgan Chase has, therefore, substantially implemented the
proposal. Accordingly, we will not recommend enforcement action to the Commission if
JPMorgan Chase omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(10). In reaching this position, we have not found it necessary to address the
alternative basis for omission upon which JPMorgan Chase relies.

Sincerely,

Hagen Ganem
Attorney-Adviser




: DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHA.REHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other matters under the proxy
~ rules, is to'aid those who must comply with the rule by offering informal advice and suggestions
~ and to determine, initially, whether or not it may be appropriate in a particular matter to_
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s. staff considers: the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or-the proponent’s representative.

. Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

Itis important to nofe that the staff’s and Commission’s no-action responses to -
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
“action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
. to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a-company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
matenal
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1934 Act/Rule 142-8
February 21, 2012-
VIA E-MAIL (shareholderproposals@sec.gov)
Office of Chief Connsei '

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  JPMorgan Chase & Co.
Shareholder Proposal of the Nathan Cummings Foundation, e. a.
Entitled “Compensation Risk Assessment Report”
Securities Exchange Act of 1934 Rule 14a-8

Dear Ladies and Gentlemen:

~ This letter concerns the request dated January 10, 2012 (the “Initial Request Letter”) that
we submitted on behalf of JPMorgan Chase & Co., 2 Delaware corporation (the “Company”),
seeking confirmation that the staff (the “Staff”) of the Division of Corporation Finance of the
U.S. Securities and Exchange Commission (the “Commission”) will not recommend
enforcement action to the Commission if, in reliance on Rule 14a-8 under the Securities
Exchange Act of 1934, the Company omits the shareholder proposal (the “Proposal”) and
supporting statement (the “Supporting Statement”) submitted by the Nathan Cummings
Foundation, the Northwest Women Religious Investment Trust, the Sisters of the Holy Names of
Jesus and Mary, Benedictine Sisters of Mount St. Scholastica, Benedictine Sisters of Monasterio
Pan de Vida, and the Schuyler B. Crawford Trust (collectively, the “Proponent”) from the
Company’s proxy materials for its 2012 Annual Meeting of Shareholders (the “2012 Proxy
Materials”). A representative of the Proponent submitted a letter to the Staff dated February 6,
2012 (the “Proponent Letter”), asserting the view that the Proposal and Supporting Statement

- are required to be included in the 2011 Proxy Materials.

We submit this letter on behaif of the Company to supplement the Initial Request Letter
and respond to some of the arguments made in the Proponent Letter, which is attached hereto as
Exhibit A. The Initial Request Letter is not attached hereto, but is available publicly on the
Commission’s website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8/2012/
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nathancummings011012-14a8-incoming.pdf. The Company renews its request for confirmation
that the Staff will not recommend enforcement action to the Commission if the Company omits

the Proposal and Supporting Statement from its 2012 Proxy Materials.
L BACKGROUND

. On December 1, 2011, the Company received the Proposal, which requests that a
committee of independent directors of the Company’s board assess and report on how the
Company is responding to risks, including reputational risks, associated with the *high levcls™ of
senior executive compensation at the Company. In the Initial Request Letter, the Company
requested no-action relief in reliance on Rule 14a-8(i)(10), as the Company has substantially
implemented the Proposal through compliance with its disclosure obligations pursuant to Item
402(b) and Item 402(s) of Regulation S-K, and in reliance on Rule 14a-8(i)(7), as the Proposal
deals with the Company’s ordinary business matter of determining the manner in whlch to
comply with its disclosure obligations.

The Proponent Letter expresses the view that the Proposal has a markedly different focus
- than the Commission’s current disclosure requirements, such that compliance with Item 402(b)
and Item 402(s) of Regulation S-K does not substantially implement the Proposal. The
Proponent Letter also asserts that the Proposal relates to the significant policy issue of “risks
created by high levels of senior executive compensation” and is, therefore, not related to the
Company’s ordinary business operations.

1L EXCLUSION OF THE PROPOSAL

A The Proponent Letter Fails to Distinguish the Disclosure Sought by the
Proposal from Existing Disclosure Requirements

In the Initial Request Letter, the Company expressed the view that the disclosures sought
by the Proposal are exactly those sought by Item 402(b) (the CD&A requirements) and Itcm
402(s) of Regulation S-K -- how a committee of independent directors (in this case, the
Compensation Committee) is responding to risks associated with compensation practices for
senior executives (and other employees) at the Company. The Proponent Letter attempts to
distinguish the disclosure the Proposal would require from the disclosure that the Company is
required to provide pursuant to Regulation S-K.

First, the Proponent Letter attempts to draw a distinction between (a) the Company’s
compensation policies and practices and (b) the risks associated with “high levels” of scnior
executive compensation at the Company. However, this distinction is illusory. The
Compensation Committee of the Company’s Board of Dircctors establishes the amount of
compensation paid to senior executive officers within the framework of the Company’s
compensation policies and practices, as described in the proxy materials for the 2011 Annual
Meeting of Shareholders filed with the Commission on April 7, 2011. In other words, the levels
of senior executive compensation at the Company are a product of its compensation policies and
practices. Although not stated in the Proposal, the Proponent Letter states the Proponent’s




O'MELVENY & MYERS L1P
Securities and Exchange Commission - February 21, 2012
Page 3

opinion that compensation levels for the Company’s senior executives are “high” and that these
“high levels” present risks to the Company. If true, then such “risks” created by “high levels” of

" senior executive compensation are “risks arising from the registrant’s compensation policies and
practices for its employees” -- i.e., the exact “compensation policies and practices” referred to in
Item 402(s) of Regulation S-K and also required to be disclosed pursuant to Item 402(b) of
Regulation S-K.!

In the 2010 Release, the Commission stated that the purpose of Item 402(s) “is to provide
investors material information concerning how the registrant compensates and incentivizes its
employees that may create risks that are reasonably likely to have a material adverse effect on
the registrant.” Further, Item 402(s) itself states that the information to be disclosed pursuant to
paragraph (s) “will vary depending upon the nature of the registrant’s business and the
compensation approach,” and provides a non-exclusive list of the types of issues that a registrant
may need to address, including “[t]he registrant’s risk assessment or incentive considerations, if
any, in structuring its compensation policies and practices or in awarding and paying
compensation.” Therefore, Item 402(s) requires the same analysis sought by the Proposal -- to
analyze any risks in structuring the Company’s compensation policies and practices or in
awarding or paying compensation to determine any such policies or practices that are reasonably
likely to have an adverse effect on the Company - and requires disclosure of such risks if thcy
are reasonably likely to have a material adverse effect on the Company. Item 402(s) does not
focus on “compensation policies and practices™ as distinct or separate from the “levels” of
compensation paid pursuant to such policies and practices. '

Second, the Proponent Letter states that, because the disclosure sought by the Proposal is
not limited by any materiality standard, the Proposal has not been substantially implemented
through the Company’s compliance with the disclosure obligations of Item 402(s) of Regulation
S-K. The Staff specifically considered this issue previously in an analogous context and
expressed the view that disclosure of information that falls beneath a Commission-mandated
materiality threshold is not necessary to “substantially implement” a proposal for purposcs of
Rule 14a-8(31)(10). See Eastman Kodak Company (February 1, 1991) and Wal-Mart Stores, Inc.
(March 28, 2007) (both discussed in the Initial Request Letter). The Proponent Letter seeks to
differentiate the Proposal from the Eastman Kodak precedent because of the different underlying
subject matter of each proposal (senior executive compensation and environmental matters,
respectively) and by suggesting that de minimis thresholds might be appropriate in the context of
environmental disclosure, but not in the context of executive compensation disclosure.

However, neither the Commission nor the Staff has ever stated that the “significance” of the

! As discussed in the Initial Request Letter, in Exchange Act Release No. 61175 (the “2010 Release”), the
Commission addressed the interaction between Item 402(s) and the Compensation Discussion and Analysis
requirement in item 402(b). Specifically, the Commission noted that Item 402(s) requires disclosure
regarding the risks relating to the compensation policies and decisions for all employees and that *...to the
extent that risk considerations are a material aspect of the company’s compensation policies or decisions
for named executive officers, the company is required to discuss them as part of its [Compensation
Discussion and Analysis] under the current rules.” See footnote 38 to the 2010 Release. Accordingly. any
discussion of the requirements of Item 402(s) applies equally to the requirements of Item 402(b). -
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subject matter of a proposal is influential or determinative in assessing whether a proposal has
been substantially implemented for purposes of Rule 14a-8(i)(10). In other words, the subject
matter of the Proposal does not influence the application of Rule 14a-8(i)(10) - the burden of
demonstrating that the Company has “substantially implemented” the Proposal is not higher
because a proposal relates to executive compensation rather than to environmental matters. Just
as the Commission has set a materiality threshold for disclosure pursuant to Item 103 of
Regulation S-K, it has also set a materiality threshold for disclosure pursuant to Item 402(b) and
Item 402(s) (as discussed in detail in the Initial Request Letter). Therefore, just as Eastman
Kodak had “substantially implemented” a proposal requesting disclosure of all fines paid for
violations of environmental laws and regulations for the previous five years through its
compliance with Item 103, the Company has “substantially implemented” the Proposal’s request
to assess how the Company is responding to risks associated with the levels of compensation
paid through its compliance with the disclosure requirements of Item 402(b) (with regard to
senior executives) and Item 402(s) (with regard to all employees, including senior executives).

As it stated in the 2010 Release, the Commission itself adopted a materiality threshold for
Item 402(s) that it believed was appropriate to “elicit disclosure about incentives in the
company’s compensation policies and practices that would be most relevant to investors.”
(Emphasis added) The Company has substantially implemented the Proposal by complying with
Item 402(b) and Item 402(s) of Regulation S-K and providing shareholders with the most
relevant information regarding its compensation risks associated with its compensation policies
and practices -~ the fact that the Proposal would also require disclosure of immaterial and
irrelevant information, as specifically categorized by the Commission, does not negate this fact.

, For the reasons discussed above and in the Initial Request Letter, the Company
maintained and continues to believe that it has substantially implemented the Proposal through
compliance with its disclosure obligations under Item 402(s) of Regulation S-K and, therefore, it
may properly exclude the Proposal and Supporting Statement from its 2012 Proxy Matcrials in

reliance on Rule 14a-8(i)(10). '

B. - The Proponent Letter Seeks Identification of a New Significant Social Policy
Issue That is Not Relevant to the Rule 14a-8(i)(7) Basis for Excluding the
Proposal That Was Asserted in the Initial Request Letter

The Proponent Letter expresses the view that the Proposal relates to “executive
compensation,” which has been identified by the Staff and the Commission as a “significant
social policy issue” that transcends the ordinary business exclusion in Rule 14a-8(i)(7).
However, for the reasons discussed in the Initial Request Letter, the actions and disclosures
sought by the Proposal also relate to the ordinary business matter of compliance with the
Commission’s disclosure obligations and, as such, may be properly excluded in reliance in
reliance on Rule 14a-8(G)(7).

As stated above and in the Initial Request Letter, Item 402(b) and Item 402(s) of
Regulation S-K currently require the Company to provide disclosure regarding its “compensation
policies and practices as they relate to [its] risk management.” Item 402(s) requires disclosure of
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“the [Company’s] policies and practices of compensating its employees, including non-executive
officers, as they relate to risk management practices and risk-taking incentives” if those
compensation policies and practices are reasonably likely to result in a material adverse effect on
the Company. Moreover, as the Commission stated in footnote 38 to the 2010 Release, “...to the
extent that risk considerations are a material aspect of the company’s compensation policies or
decisions for named executive officers, the company is required to discuss them as part of its
[Compensation Discussion and Analysis] under the current rules.”

The Proposal asks for a committee of independent Company directors to report to
shareholders “how the Company is responding to risks, including reputational risks, associated
with the high levels of senior executive compensation.” As discussed above and in the Initial
Request Letter, Commission regulations specifically require the Company to undertake the
analysis requested by the Proposal - that is, an analysis of the risks associated with the
Company’s compensation policies and practices as applied to senior executive compensation —
and, if necessary, provide the exact type of disclosure sought by the Proposal. Accordingly, the
manner in which the Company complies with this Commission-mandated disclosure obligation is
an ordinary business matter for purposes of Rule 14a-8(1)X(7). -

Based on the foregoing analysis and that included in'the Initial Request Letter, the
Company maintained and continues to believe that it may properly exclude the Proposal and
Supporting Statement from its 2012 Proxy Materials in reliance on Rule 14a 8(i)(7).

1. CONCLUSION

For the reasons set forth above and in the Initial Request Letter, the Company previously
maintained and continues to believe that it may properly omit the Proposal and Supporting
Statement from its 2012 Proxy Materials in reliance on Rule 14a-8. As such, we respectfully
request that the Staff concur with the Company’s view and not recommend enforcement action to
the Commission if the Company omits the Proposal from its 2012 Proxy Materials. If we can be
of further assistance in this matter, please do not hesitate to contact me at (202) 383-5418.

Sincerely, /A\/
Martin P. Dunn
of O’Melveny & Myers LLP
Attachments
cc:  Laura Campos | ' Anthony Horan, Esq.
Director of Shareholder Activities Corporate Secretary

Nathan Cummings Foundation JPMorgan Chase & Co.




Shareholder Proposal of the Nathan Cummings Foundation, et. al.
’ JPMorgan Chase & Co.

Securities Exchange Act of 1934 Rule 14a-8

EXHIBIT A



THE -NATHAN -CUMMINGS FOUNDATION

February 6, 2012

Via E-mail to Shareholderproposals@sec.gov

Securities and BExchange Commission

100 F Street, NE

Washington, DC 20549

Attention: Chief Counsel, Division of Corporation Finance

Re:  Request by JPMorgan Chase & Co. to omit shareholder proposal submitted by-
The Nathan Cummings Foundation and co-filers

 Dear Si/Madam,

Pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, The Nathan
Cummings Foundation (the “Foundation”), together with several co-filers, submitted a
shareholder proposal (the “Proposal”) to JPMorgan Chase & Co. (“JPMC” or the
“Company™). The Proposal asks that an independent committee of JPMC’s board assess
how JPMC is responding to risks, including reputational risks, associated with the high
levels of senior executive compensation at the Company and report to shareholders (at
reasonable cost and omitting proprietary information) by December 31, 2012.

By letter dated January 10, 2012 (the “No-Action Request”), JPMC stated that it
intends to omit the Proposal from the proxy materials to be sent to shareholders in
connection with the 2012 annual meeting of shareholders and asked for assurance that the
Staff would not recommend enforcement action if it did so. JPMC argues that it is
entitled to omit the Proposal in reliance on Rule 14a-8(i)(10), on the ground that the
Proposal has been substantially implemented, and Rule 14a-8(i)(7), as dealing with
JPMC’s ordinary business operations. Because JPMC has not met its burden of showing
that it is entitled to rely on either exclusion, we respectfully urge that the Company’s
request for relief should be demed . ,

The Proposal
The Proposal statés:

RESOLVED: Shareholders request that a committee of independent directors of
the Board assess how the Company is responding to risks, including reputational
risks, associated with the high levels of senior executive compensation at our firm

475 TENTH AVENUE - 14TH FLOOR - NEW YORK, NEW YORK 10018
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and report to- shareholders (at reasonable cost and omitting proprietary
" information) by December 31, 2012,

JPMC Has Not Substantially Implemented the Proposal Because Current Commission
Disclosure Requirements Have a Markedly Different Focus From the Proposal and
Include a “Material Adverse Effect” Threshold Not Found in the Proposal

JPMC contends that it has substantially implemented the Proposal, entitling it to
omit the Proposal in reliance on Rule 14a-8(i)(10), because the Commission’s current
proxy statement and 10-K disclosure requirements require disclosure of the matters
covered by the Proposal. Specifically, JPMC points to the proxy statement disclosure
mandated by Item 402(s) of Regulation S-K, which requires that registrants provide
disclosure on their “compensation policies and practices as they relate to risk
management.” JPMC asserts that the “nature of the ‘tisks’ that may require disclosure
under Item 402(s) is not limited—Item 402(s) relates to all risks, including reputanonal
risks.” (No-Action Request, at 3)

Existing disclosure requirements do not substantially implement the Proposal, for
three reasons. First, and most fundamentally, JPMC’s conception of the Proposal is-
backward. The Proposal does not seek disclosure of how JPMC’s compensation policies -
and practices confribute to or mitigate risks to the Company, the subject of Item 402(s).
Indeed, the Proposal does not focus on JPMC’s compensation policies or practices.
Instead, the Proposal asks JPMC’s board to analyze the risks created by high levels of
senior executive compensation at JPMC and the company’s response to those risks.

Risks created by high executive pay might include commercial risks, the risk of
increased regulation or reputational risks, though the task of determining which risks to
analyze and report on would fall to JPMC’s board. For example, high senior exccutive
pay during a period of belt-tightening for other employees, or even downsizing, can have
negative effects on employee morale and recruiting efforts. (See Jobn Mackey, “Why
Sky-High CEQ Pay is Bad Business,” Harvard Business Review Blog, June 17, 2009
(available at http://blogs.hbr. org/hbr/how—to-ﬁx-executlve—pay/2009/06/why~h1gh-
pay-is-bad-business.html)) Many observers have noted the potential reputational
consequences of high executive pay. (See, e.g., Ben W. Heineman, “The Political Casc
Against Out-Sized Executive Pay,” Harvard Business Review Blog, Dec. 2, 2011
(available at http://blogs.hbr.org/cs/2011/12/the political case against outhimi))

Second, disclosure pursuant to Item 402(s) is only compelled if the “registrant’s
compensation policies and practices for its employees are reasonably likely to have a
material adverse effect on the registrant.” So even if the subject matter of Item 402(s)’s
disclosure overlapped with that of the Proposal, which (as discussed above) we believe is
not the case, Item 402(s) contains a major carveout that the Proposal lacks.

Practitioner commentary indicates that the “reasonably likely to have a material
adverse effect” standard is léss stringent than the standard originally proposed by the
Commission, which would have required disclosure of pelicies and practices that create




risks that “may have a material effect on the company.” (E.g., Courtney P, Cochtan,
“SEC Approves Proposal Regarding Enhanced Proxy Disclosure,” Andrews Kurth, Dec.
17, 2009 (available at hitp://www.andrewskurth.com/pressroom-publications-671 .html);
“SEC Adopts New Rules for Enhanced Compensation and Corporate Govemance
Disclosure,” Cooley LLP Client Alett, Jan. 26, 2010 (available at

http:/ .cooley.com/sec-new-rules-enhanced-compensation-corporate-governance-
disclosure); “SEC Adopts Changes to Proxy and Form 10-K Disclosure Requirements,”
Cravath, Swaine & Moore LLP Client Memo, at 3, Dec. 17, 2009 (available at

bitp:/fwww.cravath.com/files/Uploads/Documents/Publications/3188394 1.pdf))

At a company as large as JPMC, a “material adverse effect” is a high standard.
Although there is no bright-line numeric test for materiality, the Staff has stated that an
item is material if there is a “substantial likelihood that the . . . fact would have been
viewed by the reasonable investor as having significantly altered the ‘“total mix’ of
information made available.” (Staff Accounting Bulletin No. 99 (Aug. 12, 1999)
(available at http://www.sec.gov/interps/account/sab99.htm) (quoting TSC Industries v.
Northway, Inc., 426 U.S. 438, 449 (1976)) Practitioner guidance has stated that a
company determining whether disclosure is triggered under Item 402(s) “will need to
take into account the risk’s potential severity, probability, timing and associated cost, as it
is reasonably likely to affect the company as a whole,” (Cooley Client Alert, supra)

JPMC argues that the Staff has found that the existence of a threshold or
materiality carveout does not prevent an existing regulatory requirement from
substantially implementing a shareholder proposal. The Eastman Kodak determination on
which JPMC relies, however, did not concern senior executive compensation. There may
be a logic to bolding that a de minimis threshold, such as that found in the environmental
disclosure requirement at issue in Eastman Kodak, does not prevent substantial
implementation of a proposal asking for disclosure of all environmental fines regardless
of amount. But in the case of senior executive compensation, shareholders have often

- used the shareholder proposal process to express disapproval of policies or practices—
including generous severance payments, tax gross-ups and post-death benefits—that are
not reasonably likely to have a material adverse effect on a company but nonetheless
raise important corporate governance concerns.

Third, even if disclosure is tnggered by the presence of compensation policies and
practices that are reasonably likely to have a material adverse effect on the company, the
substance of the required disclosure deviates significantly from the disclosure requested
in the Proposal. Item 402(s) provides a non-exclusive list of issues a company may need
to address if disclosure is triggered; although companies may not limit themselves to
these issues, all of the examples focus specifically on various aspects of compensation
“policies and practices.” None asks for disclosure on the company’s response to broader
risks created by high levels of pay, including reputational risks.

The Proposal, by contrast, focuses on the risks themselves, asking for analysis and
disclosure by an independent board committee of the ways in which JPMC is responding
to risks created by high pay levels. This disclosure, then, would be far broader than the




much more technical matters related to compensation policies and practices themselves
addressed in Item 402(s).

In sum, existing Commission disclosure requirements do not substantially
implement the Proposal because (a) the Commission’s disclosure requirements focus on
the ways in which compensation policies and practices contribute to risk, rather than the
ways in which a company responds to the'wide range of risks—both internal and external
to the company—yesulting from high levels of senior executive pay; (b) there is a large
gap between the Proposal and the Commission’s rules because the latter requires thata
“material adverse effect” on the company be “reasonably likely” in order to trigger
disclosure; and (c) the disclosure itself under the Commission’s rules is much narrower
and more technical than the analysis and disclosure requested by the Proposal.
Accordingly, JPMC has not met its burden of showing that it is entitled to exclude the
Proposal in reliance on Rule 14a-8(i)(10).

The Proposal Does Not Irﬁplicate JPMC’s Ordinary Business Operations Because the

Risks Created by High Levels of Senior Executive Compensation Are g Significant
Social Policy Issue and the Proposal Does Not Address Legal Compliance

JMPC urges that the Proposal is excludable pursuant to Rule 14a-8(i)(7) because
it deals with the Company’s ordinary business operations. As an initial matter, we note
that the Proposal focuses on senior executive compensation, a subject the Staff has long
recognized is a “significant social policy issue” transcending ordinary business.
Moreover, the intense public debate over excessive executive compensation, the amount
of media attention paid to the issue as well as the numerous legislative and regulatory
efforts to rein in executive pay demonstrate that the social significance is not limited to
specific compensation policies and practices. The total amounts paid to senior

- executives, and the societal consequences that flow from high pay—especially at
companies that have received taxpayer assistance—implicate significant social policy
issues as well, '

JPMC claims that the Proposal’s subject is the prosaic one of the Company’s
compliance with the Commission’s executive compensation disclosure requirements. As
discussed above, however, the Proposal’s subject is not so narrow. The Proposal asks for
much broader disclosure than that elicited by the Commission’s rules. While the
Commission’s rules focus on compensation policies and practices, the Proposal asks
JPMC’s board to analyze and report on the risks—internal and external—created by high
. levels of senior executive pay and the Company’s responses to those risks. Unlike the
Proposal, the proposals in the each of the determinations cited by JPMC specifically
asked for reporting on various types of legal compliance. In addition, the Proposal goes
well beyond the Commission’s rules in seeking disclosure that is pot limited by a
materiality threshold.

. For the reasons set forth above, JPMC has not shown that it has substantially
implemented the Proposal or that the Proposal deals with JPMC’s ordinary business




operations. Accordingly, the Foundation respectfully asks that JPMC’s request for no-
action relief be denied.

LR R

If you have any questions or need anything further, please do not hesitate to call
me at (212) 787-7300. The Foundation appreciates the opportumty to be of assistance in
this matter.

Very truly yours,

LaJura Cam;:os ;

Director-of Shareholder Activities

cc: Martin P. Dunn
O’Melveny & Myers LLP




THE -NATHAN - CUMMINGS -FOUNDATION

February 6,2012

Via E~-mail to Shareholderproposal C.20V

Securities and Exchange Commission
100 F Street, NE

. Washington, DC 20549
Attention: Chief Counsel, Division of Corporation Finance

Re:  Request by JPMorgan Chase & Co. to omit shareholder proposal submitted by
The Nathan Cummings Foundation and co-filers

Dear Sir/Madam,

Pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, The Nathan
Cummings Foundation (the “Foundation™), together with several co-filers, submitted a
shareholder proposal (the “Proposal”) to JPMorgan Chase & Co. (“JPMC” or the
“Company”).” The Proposal asks that an independent committee of JPMC’s board assess
how JPMC is responding to risks, including reputational risks, associated with the high
levels of senior executive compensation at the Company and report to sharebolders (at
reasonable cost and omitting proprietary information) by December 31, 2012.

By letter dated January 10, 2012 (the “No-Action Request™), JPMC stated that it
intends to omit the Proposal from the proxy materials to be sent to shareholders in
connection with the 2012 annual meeting of shareholders and asked for assurance that the
Staff would not recommend enforcement action if it did so. JPMC argues that it is
entitled to omit the Proposal in reliance on Rule 142-8(1)(10), on the ground that the
Proposal has been substantially implemented, and Rule 14a-8(i)(7), as dealing with
JPMC’s. ordinary business operations. Because JPMC has not met its burden of showing
that it is entitled to rely on either exclusion, we respectfully urge that the Company s
request for relief should be denied.

The Prop_osal
The Proposal states:

RESOLVED: Shareholders request that a committee of independent directors of
the Board assess how the Company is responding to risks, including reputational
risks, associated with the high levels of senior executive compensation at our firm
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_ and report to shareholders (at reasonable cost and omitting proprietary
information) by December 31, 2012. '

JPMC Has Not Substantially Implemented the Proposal Because Current Commission
Disclosure Requirements Have a Markedly Different Focus From the Proposal and .
Include a “Material Adverse Effect” Threshold Not Found in the Proposal

JPMC contends that it has substantially implemented the Proposal, entitling it to
omit the Proposal in reliance on Rule 14a-8(i)(10), because the Commission’s current
proxy statement and 10-K disclosure requirements require disclosure of the matters
covered by the Proposal. Specifically, JPMC points to the proxy statement disclosure
mandated by Item 402(s) of Regulation S-K, which requires that registrants provide
disclosure on their “compensation policies and practices as they relate to risk
management.” JPMC asserts that the “nature of the ‘risks’ that may require disclosure
under Item 402(s) is not limited—Item 402(s) relates to all risks, including reputational
risks.” (No-Action Request, at 3)

Existing disclosure requirements do not substantially implement the Proposal, for
three reasons, First, and most fundamentally, JPMC’s conception of the Proposal is
backward. The Proposal does not seek disclosure of how JPMC’s compensation policies
and practices contribute to or mitigate risks to the Company, the subject of Item 402(s).
Indeed, the Proposal does not focus on JPMC’s compensation policies or practices.
Instead, the Proposal asks JPMC’s board to analyze the risks created by high levels of
senior executive compensation at JPMC and the company’s response to those risks.

) Risks created by high executive pay might include commercial risks, the risk of
increased regulation or reputational risks, though the task of determining which risks to
analyze and report on would fall to JPMC’s board. For example, high senior executive
pay during a period of belt-tightening for other employees, or even downsizing, can have
negative effects on employee morale and recruiting efforts. (See Jobn Mackey, “Why
Sky-High CEO Pay is Bad Business,” Harvard Business Review Blog, June 17, 2009
(available at http://blogs.hbr.org/hbr/how-to-fix-executive-pay/2009/06/why-high-ceo-

- pay-is-bad-business.html)) Many observers have noted the potential reputational
consequences of high executive pay. (See, e.g., Ben W. Heineman, “The Political Case
Against Out-Sized Executive Pay,” Harvard Business Review Blog, Dec. 2, 2011

(available at http://blogs.hbr.org/cs/2011/12/the political case against out.html))

Second, disclosure pursuant to Item 402(s) is only compelled if the “registrant’s
compensation policies and practices for its employees are reasonably likely to have a
material adverse effect on the registrant.” So even if the subject matter of Item 402(s)’s
disclosure overlapped with that of the Proposal, which (as discussed above) we believe is
not the case, Item 402(s) contains a major carveout that the Proposal lacks.

Practitioner commentary indicates that the “reasonably likely to have a material

adverse effect” standard is less stringent than the standard originally proposed by the
Commission, which would have required disclosure of policies and practices that create




risks that “may have a material effect on the company.” (E.g., Courtney P, Cochran,
“SEC Approves Proposal Regarding Enhanced Proxy Disclosure,” Andrews Kurth, Dec.
17, 2009 (avzilable at hitp://www.andrewskurth,com/pressroom-publications-671.html);
“SEC Adopts New Rules for Enhanced Compensation and Corporate Governance
Disclosure,” Cooley LLP Client Alert, Jan. 26, 2010 (available at
http://www.coaley.com/sec-new-rules-enhanced-compensation-corporate-governance-
disclosure); “SEC Adopts Changes to Proxy and Form 10-K Disclosure Requirements,”
Cravath, Swaine & Moore LLP Client Memo, at 3, Dec. 17, 2009 (available at

http://www.cravath.com/files/Uploads/Documents/Publications/3188394 _1.pdf))

At a company as large as JPMC, a “material adverse effect” is a high standard.
Although there is no bright-line numeric test for materiality, the Staff has stated that an
item is material if there is a “substantial likelihood that the . . . fact would have been
viewed by the reasonable investor as having significantly altered the ‘total mix’ of
information made available.” (Staff Accounting Bulletin No. 99 (Aug. 12, 1999)

(available at hitp://www.sec.gov/interps/account/sab99.hitm) (quoting TSC Industries v.
Northway, Inc., 426 U.S. 438, 449 (1976)) Practitioner guidance has stated that a

company determining whether disclosure is triggered under Item 402(s) “will need to

take into account the risk’s potential severity, probability, timing and associated cost, as it
is reasonably likely to affect the company as a whole.” (Cooley Client Alert, supra) '

JPMC argues that the Staff has found that the existence of a threshoid or
materiality carveout does not prevent an existing regulatory requirement from
substantially implementing a shareholder proposal, The Eastman Kodak determination on
which JPMC relies, however, did not concern senior executive compensation. There may
be a logic to holding that a de minimis threshold, such as that found in the environmental
disclosure requirement at issue in Eastman Kodak, does not prevent substantial
implementation of a proposal asking for disclosure of all environmental fines regardless
of amount. But in the case of senior executive compensation, shareholders have often
used the sharcholder proposal process to express disapproval of policies or practices—
including generous severance payments, tax gross-ups and post-death benefits—that are
not reasonably likely to have a material adverse effect on a company but nonetheless
raise important corporate governance concerns,

Third, even if disclosure is triggered by the presence of compensation policies and
practices that are reasonably likely to have a material adverse effect on the company, the
substance of the required disclosure deviates significantly from the disclosure requested
in the Proposal, ftem 402(s) provides a non-exclusive list of issues a company may need
to address if disclosure is triggered; although companies may not limit themselves to
these issues, all of the examples focus specifically on various aspects of compensation
“policies and practices.” None asks for disclosure on the company’s response to broader
risks created by high levels of pay, including reputational risks.

The Proposal, by contrast, focuses on the risks themselves, asking for analysis and
disclosure by an independent board committee of the ways in which JPMC is responding
to risks created by high pay levels. This disclosure, then, would be far broader than the




much more technical matters related to compensation policies and practices ﬂiemselves
addressed in Item 402(s).

In sum, existing Commission disclosure requirements do not substantially

: 1mp1ement the Proposal because (a) the Commission’s disclosure requitements focus on
the ways in which compensation policies and practices contribute to risk, rather than the
ways in which a company responds to the'wide range of risks—both internal and external
to the company—resulting from high levels of senior executive pay; (b) there is a large
gap between the Proposal and the Commission’s rules because the latter requires that a
“material adverse effect” on the company be “reasonably likely” in order to trigger
disclosure; and (c) the disclosure itself under the Commission’s rules is much narrower
and more technical than the analysis and disclosure requested by the Proposal.
Accordingly, JPMC has not met its burden of showing that it is entitled to exclude the
Proposal in reliance on Rule 14a-8(i)(10).

The Proposal Does Not Implicate JPMC’s Ordinary Business Operations Because the
Risks Created by High Levels of Senior Executive Compensation Are a Significant
Social Policy Issue and the Proposal Does Not Address Legal Compliance

JMPC urges that the Proposal is excludable pursuant to Rule 14a-8(i)(7) because
it deals with the Company’s ordinary business operations. As an initial matter, we note
that the Proposal focuses on senior executive compensation, a subject the Staff has long
recognized is a “significant social policy issue” transcending ordinary business.
Moreover, the intense public debate over excessive executive compensation, the amount
of media attention paid to the issue as well as the numerous legislative and regulatory
efforts to rein in executive pay demonstrate that the social significance is not limited to -
specific compensation policies and practices. The total amounts paid to senior
executives, and the societal consequences that flow from high pay—especially at
companies that have received taxpayer ass1stance-—unphcate significant social policy
issues as well.

. -,

JPMC claims that the Proposal’s subject is the prosaic one of the Company’s
compliance with the Commission’s executive compensation disclosure requirements. As
discussed above, however, the Proposal’s subject is not so narrow. The Proposal asks for
much broader disclosure than that elicited by the Commission’s rules. While the
Commission’s rules focus on compensation policies and practices, the Proposal asks
JPMC’s board to analyze and report on the risks—internal and external—created by high
. levels of senior executive pay and the Company’s responses to those risks. Unlike the
Proposal, the proposals in the each of the determinations cited by JPMC specifically
asked for reporting on various types of legal compliance. In addition, the Proposal goes
well beyond the Commission’s rules in seeking disclosure that is not limited by a
materiality threshold.

For the reasons set forth above, JPMC has not shown that it has substantially
implemented the Proposal or that the Proposal deals with JPMC’s ordinary business




operations. Accordingly, the Foundauon respectfully asks that JPMC’s request for no-
action relief be denied.

LR

If you have any questions or need anything further, please do not hesitate to call
me at (212) 787-7300. The Foundation appreciates the opportunity to be of assistance in
this matter.

Very truly yours,

Laura Cam ;

Director of Shareholder Actlv;ues

cc:  MartinP. Dumn
O’Melveny & Myers LLP
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1934 Act/Rule 14a-8

January 10, 2012
VIA E-MAIL (shareholderproposals@sec.gov)
Office of Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  JPMorgan Chase & Co.
Shareholder Proposal of Nathan Cummings Foundation, et. al.
Entitled “Compensation Risk Assessment Report”
Securities Exchange Act of 1934 Rule 14a-8

Dear Ladies and Gentlemen:

We submit this letter on behalf of our client JPMorgan Chase & Co., a Delaware
corporation (the “Company”’), which requests confirmation that the staff (the “Staff”’) of the
Division of Corporation Finance of the U.S. Securities and Exchange Commission (the
“Commission”) will not recommend enforcement action to the Commission if, in reliance on
Rule 14a-8 under the Securities Exchange Act of 1934 (the “Exchange Act”), the Company
omits the enclosed shareholder proposal (the “Proposal”) and supporting statement (the
“Supporting Statement”) submitted by the Nathan Cummings Foundation, the Northwest
Women Religious Investment Trust, the Sisters of the Holy Names of Jesus and Mary,
Benedictine Sisters of Mount St. Scholastica, Benedictine Sisters of Monasterio Pan de Vida, and
the Schuyler B. Crawford Trust (collectively, the “Proponent’) from the Company’s proxy
materials for its 2012 Annual Meeting of Shareholders (the “2012 Proxy Materials”).

Pursuant to Rule 14a-8(j) under the Exchange Act, we have:

¢ filed this letter with the Commission no later than eighty (80) calendar days before the
Company intends to file its definitive 2012 Proxy Materials with the Commission; and

» concurrently sent copies of this correspondence to the representative of the Proponent,
Laura Campos, Director of Shareholder Activities, Nathan Cummings Foundation.
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A copy of the Proposal and Supporting Statement, the cover letters submitting the Proposal and
other correspondence relating to the Proposal are attached hereto as Exhibit A Al

Pursuant to the guidance provided in Section F of Staff Legal Bulletin 14F (October 18,
2011), we ask that the Staff provide its response to this request to Martin Dunn, on behalf of the
Company, at mdunn@omm.com, and to Laura Campos, as the representative of the Proponent, at
laura.campos @nathancummings.org.

L SUMMARY OF THE PROPOSAL

On December 1, 2011, the Company received a letter from the Nathan Cummings
Foundation containing the Proposal for inclusion in the Company’s 2012 Proxy Materials. The
Company received similar letters from the other co-filers containing the Proposal for inclusion in
the Company’s 2012 Proxy Materials on December 5, 2011. The Proposal reads as follows:

“RESOLVED: Shareholders request that a committee of independent directors of
‘the Board assess how the Company is responding to risks, including reputational
risks, associated with the high levels of senior executive compensation at our firm
and report to shareholders (at reasonable cost and omitting proprietary
information) by December 31, 2012.”

II.  EXCLUSION OF THE PROPOSAL
A.  Bases for Exclusion of the Proposal
As discussed more fully below, the Company believes that it may properly omit the
Proposal and Supporting Statement from its 2012 Proxy Materials in reliance on the following
paragraphs of Rule 14a-8:
o Rule 14a-8(i)(10), as the Company has substantially implemented the Proposal; and

e Rule 14a-8(i)(7), as the Proposal deals with matters relating to the Company’s ordinary
business operations.

! We note that copies of both Rule 14a-8 and Staff Legal Bulletin No. 14F were included with each notice of
deficiency required pursuant to Rules 14a-8(b) and (f) from the Company. Because no procedural basis for
exclusion is asserted in this request, such copies are not included in Exhibit A.
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B. The Proposal May Be Excluded in Reliance on Rule 14a-8(i)(10), as the
Company has Substantially Implemented the Proposal Through its Proxy
Statement and Form 10-K Filings

Rule 14a-8(i)(10) permits a company to exclude a proposal from its proxy materials if the
company “has already substantially implemented the proposal,” which does not require a
proposal to be implemented in full or precisely as presented. See Exchange Act Release No.
20091 (August 16, 1983). The exclusion set forth in Rule 14a-8(i)(10) is “designed to avoid the
possibility of shareholders having to consider matters which already have been favorably acted
upon by management.” See Exchange Act Release No. 12598 (July 7, 1976) (regarding the
predecessor to Rule 14a-8(i)(10)). The Staff has stated that a proposal is considered substantially
implemented when the company’s practices are deemed consistent with the “intent of the
proposal.” Aluminum Company of America (January 16, 1996). Similarly, the Staff has
expressed the view that a proposal is substantially implemented if the company’s “policies,
practices and procedures compare favorably with the guidelines of the proposal.” Texaco, Inc.
(March 28, 1991). Accordingly, even if a company has not implemented every detail of a
proposal, the proposal may still be excluded where the company has substantially implemented
it.

The Staff has consistently concurred with the view that a company may omit a proposal
because it has been substantially implemented through compliance with applicable laws and
regulations. See, e.g., Verizon Communications Inc. (February 21, 2007) (concurring in the
omission of a proposal that the company disclose relationships between each independent
director and the company that the board considered when determining each such director’s
independence as substantially implemented because Item 407 of Regulation S-K requires
disclosure of the independence of director nominees and the transactions considered by board in
reaching that conclusion); King Pharmaceuticals Inc. (March 17, 2010) (concurring in the
omission of a proposal that the board amend the company bylaws to give holders of 10% of
company’s common stock power to call special shareholder meetings as substantially
implemented because under relevant state law 10% shareholders already have authority to call
special meetings); and Johnson & Johnson (February 17, 2006) (concurring in the omission of a
proposal that required the company to verify the employment eligibility of current and future
employees and to terminate any employee not authorized to work in the United States as
substantially implemented on the basis that the company already was required to take such
actions under federal law). .

Here, the Proposal calls for a committee of independent Company directors to report to
shareholders “how the Company is responding to risks, including reputational risks, associated
with the high levels of senior executive compensation.” Item 402(s) of Regulation S-K currently
requires the Company to provide disclosure regarding its “compensation policies and practices as
they relate to [its] risk management.” The nature of the “risks” that may require disclosure under
Item 402(s) is not limited -~ Item 402(s) relates to all risks, including reputational risks. Item
402(s) requires disclosure of “the [Company’s] policies and practices of compensating its
employees, including non-executive officers, as they relate to risk management practices and
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risk-taking incentives” if those compensation policies and practices are reasonably likely to
result in a material adverse effect on the Company. This disclosure requirement was tailored to
“elicit disclosure about incentives in the company’s compensation policies and practices that
would be most relevant to investors.” (emphasis added) See Exchange Act Release No. 61175
(February 28, 2010). Further, as the Commission stated in footnote 38 to Exchange Act Release
No. 61175, “...to the extent that risk considerations are a material aspect of the company’s
compensation policies or decisions for named executive officers, the company is required to
discuss them as part of its [Compensation Discussion and Analysis] under the current rules.”
(Compensation Discussion and Analysis henceforth referred to as “CD&A™.)

The Commission’s rules require the disclosure specified in Item 402(s) with regard to all
employees, including senior executives. Further, as discussed above, with regard to named
executive officers, the Commission has stated that this same disclosure is required to be included
in a company’s CD&A. Accordingly, the Company’s board is required to assess precisely the
issue presented in the Proposal -- it is required to assess the risks associated with its
compensation policies and decisions. Indeed, the assessment required by Item 402(s) and the
disclosure required by Item 402(b) (the CD&A requirement) relate directly to the consideration
of “senior executive” level compensation sought in the Proposal. After the Company’s board has
completed this assessment, “to the extent that risks arising from [the Company’s] compensation
policies and practices for its employees are reasonably likely to have a material adverse effect on
the [Company], [the Company is required to] discuss the [Company’s] policies and practices of
compensating its employees, including non-executive officers, as they relate to risk management
practices and risk-taking incentives.”

In response to Item 402(s), the Company disclosed in its 2011 Proxy Statement, filed
with the Commission on April 7, 2011 (the “2011 Proxy Statement”), that its Compensation
Committee, made up entirely of independent directors,” is responsible for reviewing the
Company’s compensation practices and the relationship among risk, risk management and
compensation in light of the Company’s objectives -- including overseeing reputational risk
issues implicated by the Company’s compensation policies. The Company also discussed its full
compensation principles and practices with regard to named executive officers in depth as part of
its CD&A disclosure. Specifically, the Company stated that it has designed its compensation
principles and practices to encourage and reward a shared success environment among all
employees, through considering contributions “across the Firm, within business units, and at an
individual level when evaluating an employee’s performance.” 2011 Proxy Statement at page
64. The Company’s compensation principles and practices also include an emphasis on risk
management practices “robust enough to deter excessive risk taking and improper risk
management” and underscore the Compensation Committee’s role in reviewing the Company’s
practices to ensure “safety and soundness and the avoidance of excessive risk.” 2011 Proxy

2 Pursuant to Section 303A of the New York Stock Exchange Listing Standards, the Company’s
Compensation Committee is required to be comprised entirely of independent directors.
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Statement at page 65. As required by Item 402(s) and Item 402(b), this emphasis on risk
management applies to all risks faced by the company -- including reputational risk. A copy of
excerpts from the 2011 Proxy Statement devoted to the Company’s discussion of its
compensation principles and practices is attached hereto as Exhibit B (highlighted portions of the
exhibit specifically address the subject matter of the Proposal).

In the 2011 Proxy Statement, the Company recognized and disclosed potential
reputational risk issues due to the manner in which the “recent crisis has focused attention on the
incentive compensation practices in [its] industry.” However, the Company duly considered
such risks and stated that its “compensation philosophy, policies and practices drive
accountability, are designed to link pay to performance, and balance rewards with sound
business decisions and effective risk management.” 2011 Proxy Statement at page 12. The
Company also described the steps it has taken in recent years to mitigate risk and further its
objective of sensible and sound compensation practices, including “furthering the role of risk
management in [its] compensation processes and providing that the Compensation Committee
now meets at least annually with one or more members of the Risk Policy Committee of the
Board of Directors.” 2011 Proxy Statement at page 17. In this regard, the Risk Policy
Committee consists entirely of independent directors and provides oversight of the Chief
Executive Officer’s and senior management’s responsibilities to assess and manage the
Company’s credit risk, market risk, interest rate risk, investment risk, liquidity risk, and
reputational risk. 2011 Proxy Statement at page 6.

With regard to compensation practices, the Company also disclosed that it seeks “to
maintain a set of practices and principles marked by fiscal discipline, sufficient flexibility to
attract and retain talent, and attention to safety and soundness.” The Company further noted its
practice of refining its compensation programs as conditions change, while striving to maintain
consistency in its philosophy and approach. 2011 Proxy Statement at page 10. In addition, the
Company reported that, in addressing concerns regarding sensible compensation practices in
2010, the Company revised compensation practices across its business lines to adjust the mix of
total compensation to provide more fixed compensation and less variable compensation going
forward. 2011 Proxy Statement at page 17. These disclosures are exactly what the Proposal
seeks -- how a committee of independent directors (in this case, the Compensation Committee) is
responding to risks associated with compensation practices for senior executives (and other
employees) at the Company.3

In Eastman Kodak Company (February 1, 1991), the Staff concurred with the view that a
proposal requesting the company to disclose in its annual report all fines paid for violations of
environmental laws and regulations for the previous five years could be excluded in reliance on
Rule 14a-8(c)(10), the predecessor to Rule 14a-8(i)(10). Eastman Kodak stated the view that the

3 The Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2010 also discusses
in depth the Company’s risk governance structure, including its reputation and fiduciary risk management.
This disclosure is begins on page 107 of the Form 10-K, available on EDGAR at
“hutp://www.sec.gov/Archives/edgar/data/19617/000095012311019773/y86143e10vk.htm.
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proposal had been substantially implemented because the company complied fully with the
disclosure required by Item 103 of Regulation S-K in its periodic reports and that the disclosure
requested by the proposal was already mandated (except for de minimis amounts) by an
Instruction to that Item. In its response to Eastman Kodak, the Staff noted the Commission’s
adopting release regarding Item 103 stated that including a threshold (e.g., monetary sanctions
exceeding $100,000) ““would require disclosure of government proceedings which, while not
directly involving substantial assets, are important in evaluating [a registrant’s] environmental
compliance and [the] impact on the [registrant’s operations . . . [but] would allow omission of
disclosure about immaterial government proceedings.” See Securities Act Release No. 6315
(May 4, 1981).” For this reason, the Staff expressed the view that, because Eastman Kodak
“discloses all fines in accordance with Item 103, the information under the proposal (except for

" de minimis amounts) is currently available through public documents” and the company could,
therefore, exclude the proposal from its proxy materials. See also Wal-Mart Stores, Inc. (March
28, 2007) (concurring with the view that a proposal urging the board to disclose in a separate
report the company’s relationships with its executive compensation consultants or firms,
including the matters specified in the proposal, could be omitted in reliance on Rule 14a-8(i)(10)
because the company represented that it would fully comply with the then-new disclosure
requirement set forth in Item 407(e) of Regulation S-K in the proxy disclosures relating to its
2007 annual meeting).

Similar to the circumstances in Eastman Kodak, the Company has fully complied with its
disclosure obligations pursuant to Item 402(s) of Regulation S-K, which requires a discussion of
“the [Company’s] policies and practices of compensating its employees, including non-executive
officers, as they relate to risk management practices and risk-taking incentives” only if those
policies and practices are reasonably likely to result in a material adverse effect on the Company.
The Company also has complied with the CD&A disclosure requirements of Item 402(b). Item
103, Item 402(b) and Item 402(s) have a materiality standard regarding the required disclosures;
however, the Staff specifically considered such a standard in Eastman Kodak and expressed the
view that disclosure of information that falls beneath a Commission-mandate materiality
threshold is not necessary to “substantially implement” a proposal. The Company fully complied
with the disclosure and assessment obligations of Item 402(b) and Item 402(s) of Regulation S-K
in its 2011 Proxy Statement and intends to fully comply with these assessment and disclosure
requirements in its 2012 Proxy Statement. Although the Company concluded that no disclosure
under Item 402(s) or Item 402(b) was required to be included in the 2011 Proxy Statement, the
Company nonetheless determined to provide the disclosure referenced above. Pursuant to Item
402(s) and Item 402(b), an annual assessment of the Company’s policies and practices regarding
compensating its employees (including senior executive officers) relating to risk management
practices (including reputational risks) is required to be undertaken and disclosure of that
assessment, consistent with the requirements the Commission has adopted, is required to be
provided to shareholders annually. As noted above, th