
Robert Schumer

Paul Weisj Rifknd Wharton Garrison LLP

rsc1iumerpau1weiscom

Re Liz Claibome Inc

Incoming letter dated January 132012

Dear vfr Schumer

This is in response to your letters dated January 12012 January 192012

February 132012 and February 162012 concerning the shareholder proposal submitted

to Liz Claiborne by Kenneth Steiner We also have received letters on the proponents

behalf dated January 152012 two letters dated January 162012 January23 2012

January25 2012 January 302012 January 312012 February 2012 February

2012 February 132Ol2andFebruary282012 Copiesofallofthecorrespondenceon

which this response is based will be made available on our website at

For your reference

brief discussion of the Divisions informal procedures regarding shareholder proposals is

also available at the same website address

Sincerely

TedYu

Senior Special Counsel

Enclosure

cc Joim Chevedden
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DIVISION OF CORPORAI1ON fiNANCE
INFORMAL PROCEDURES REGARDING SJMREHOLDER PROPOSALS

The Division of Coiporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CF.R 24Ol4a-8 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be
appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications fromshareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs infonnal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Acºordingly discretionary

determination not to recommend or take COmmission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

material



March 142012

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Liz Claiborne Inc

Incoming letter dated January 13 2012

The proposal asks the board to take the steps necessary unilaterally to the fullest

extent permitted by law to amend the bylaws and each appropriate governing document

to give holders of 10% of Liz Claibornes outstanding common stock or the lowest

percentage permitted by law above 10% the power to call special shareowner meeting

The proposal also asks that such bylaw and/or charter text will not have any exclusionary

or prohibitive language in regard to calling special meeting that apply only to

shareowners but not to management and/or the board to the fullest extent permitted by

law

We are unable to concur in your view that Liz Claiborne may exclude the

proposal under rules 14a-8b and 14a-8f Accordingly we do not believe that Liz

Claibome may omit the proposal from its proxy materials in reliance on rules 14a-8b

and 14a-81

We are unable to concur in your view that Liz Claibome may exclude the

proposal under rule 14a-8i1 Accordingly we do not believe that Liz Claiborne may
omit the proposal from its proxy materials in reliance on rule 14a-8iXl

We are unable to concur in your view that Liz Claibome may exclude the

proposal under rule l4a-8O2 In our view the proposal would not require Liz

Claibome to amend charter or bylaw provision ifdoing so would violate applicable

state law Accordingly we do not believe that Liz Claiborne may omit the proposal from

its proxy materials in reliance on rule 14a-8i2

We are unable to concur in your view that Liz Claibome may exclude the

proposal under rule 14a-8i6 Accordingly we do not believe that Liz Claibome may
omit the proposal from its proxy materials in reliance on rule 14a-8i6

Sincerely

SirimalR.Mukeijee

Attorney-Adviser



JOHN CHEVWDEN

RSMA 0MB Memorardum MO7i6

February 282012

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

lOOFStreetNB

WashingtonDC20549

11 Rule 14a-SProposal

Liz Clalborne1 Inc LIZ
Special Shareholder Meeting

Kcnneth Steiner

Ladies and Gentlemen

This further responds to the January 13 2012 company request to avoid this established rule

14a-8 proposaL

In regard to the companys Legal opinion itis fundamental principle of corporate governance

that there is division inthe authority of the board and the shareowners Boards have full

authority regarding overall management of company Shareowners on the otberband retain

some authority related to findanien1al matters such as major iransaÆtions corporate policy or

governance procedures

Any claim that proposal puiiortedly violates state law by infringing on the boards authority

must explore this sometimes-vague boundary between board and shareownets authority The

companys legal opinion does not attempt to do this Instead it discusses at length the purported

overwhelming authority of the board while nuilthg no mention of the authority of the

shareowners thereby giving the false impression that shareowners have no authority which is

nons

The company only pmvides single perspective opinion

This is to request
that the Office of ChiefCounsel allow this resolution to stand and be voted

upon in the 2012 proxy

Sincerely

Kenneth Steiner

Christopher Di Nardo sdoliconi
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U.S Securities and Exchange Conimission

Office of Qiief Counsel

Division of Corporation Finance

100FSireetN.E

Washington D.C 20549

Re Liz Claibome Inc..- Stockholder Proposal of Mr Kenneth Steiner

Pursuant to Rule 14a-8 of the Securities Exchange Act of 1934

Dear Sir orMden

On bebaif of Liz Claibome Inc Delaware corporation the

Companr we write to respond to the February 132012 letter sent by Mr John

CheVCdCIerL to the staff of the Division of Corporation Finance the Star of the U.S

Securities and Exchange Cnmission regarding the Companrs no action request letter

dated January 132012 the Request Letter with respect to the above-captioned

stockholder proposal the Stockholder Proposal

In his letter dated February 132012 Mr Chevedden posits an

interpretation of Delaware law that is simply incorrect- namely that the board of

directors of Delaware corporation is not required to declare apropoed charter

amendment advisable prior to submitting the proposal to stockholders for approval As

the legislative synopsis to the 1998 amendments to the General Corporation Law of the

State of Delaware states

PAUL WBXSS RIPZINDI WRATON GAR1USO LLP

WRITES ED45ECT DIAl NUWIER

212-373-3097

WRITER SffiTPAC5IMIL5

212-7574990

WEITEW DIRECT 011.1505950

rschumerpauIweIss.com

February 162012

By email



PAUL WEISS RIFKINDJ WHARTON GARRISON LLP

tT.s.SecisandExehangeConunission

Fhe amendment to subsection of Section 251 requiring

determination by the board of directors that merger agreement is

advisable conforms .. to the requirement in subsection blof Section

242 that the board of directors declare charter amendment advisable

prior to submitting irto stockholders 1998 Delaware Laws Cli 339 S.B

311

Board approval of charter amendments inthe form of declaring

advisable such an amendment-is finadamenlal requirement undcrDclawarelaw As

the Stockholder Proposal is evidently premised on fundamental misunderstanding of

Delaware law we trust that Mr Chevedden and Mr Steiner wili rcspetfimliy withdraw

the Stockholder Proposal In the absence of such withdrawal the Company respectfully

requests the Staffs concurrence with its decision to omit the above-captioned stockholder

proposal from its 2012 Proxy Statement and further requests that the Staff confirm that it

will not recommend any enforcement action ain4 the Company Please call the

undersigned at 212 373.3O97 ifyou hare any questions or need additional information

Thank you for your prompt uiton

Respectfully yours

Robert Schemer

cc Nicholas Rubino Liz Claibome Inc

Christopher Di Nardo Liz Claibome Inc
Kenneth Steiner

John Chevedden
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U.S Securities and Exchange Commission

Office of ChiefCounsel

Division of Coiporation Finance

100 Street N.E

Washington D.C 20549

Re Liz Claiborne Inc Stockholder Proposal of Mr Kenneth Steiner

Pursuant toR.ule 14a-8 of the Securities Exchange Act of 1934

Dear Sir or Madam

On behalf of Liz Claiborne Inc Delaware corporation the inpany2 we
write to respond to the letters sent by Mr John Chevedden to thestaff of the Division of

Corporation Finance the Staff of the U.S Securities and Exchange Commission

regarding the Companys no action request letter dated January 132012 the Request

Letter with respect to the above-captioned stockholder proposal the Stockholder

Proposal

In his letter dated February 62012 Mr Cbevedden asserts that by reading the

outside opinion it becomes clear that the board can determine that adopting this proposal

is either advisable or not advisable and regardless of the boards decision then the board

can take steps to enable shareholders to vote on this proposaL Lu his letter dated

February 82012 Mr Chevedden reiterated this same assertion

NQ .WB$TYIDIDTNE 94141421942



PAUL WEISS RIFXIND WHARTON GARRISON LLF

U.S Securities and Exchange Commission

Mr Chevedden has conthsed his arguments for allowing the Stockholder Proposal

to be voted on with respect to which we have never argued that determination of

advisability by the Board is relevant and the process of implementing the Stockholder

Proposal in accordance with its terms ifapproved which requires Board deteimntion

of the advisability of an amAndmentto the Companys restated certificate of

incorporation As amnatter of Delaware law and as discussed in the Delaware law

opinion if board of directors does not believe charter amendment is advisable such

board of directors may not propose the adoption of such amendment Moreover the text

of the Stockholder Proposal does not call ibr the Board to detemilne the advisability of

giving holders of 10% of the Companys outstanding common stock the power to call

special meeling hot rather to implement such changes by unilaterally amending the

Companys governing documents As discussed in the Request Letter and the Delaware

law opinion and recognized by the Staff in the instances cited in the Request Letter and

the Delaware law opinion the actions necessary to implement the Stockholder Proposal
in accordance with its terms would cause the Company to violate Delaware law and as

such the Stockholder Proposal is not proper subject for stockholder action and should

be excluded from the Companys proxy materials

The Company respectfilly requests the Staffs concurrence with its decision to

omit the above-captioned stockholder proposal from its 2012 Proxy Statement and further

requests that the Staff confirm that it will not recommend any enforcement action against

the Company Please call the undersigned at 212 373-3097 ifyou have any questions or

need additional information

Thank you for your prompt attention

Respectftilly yours

Robert Schumer

cc Nicholas Rubino Liz Claibonie Inc
Christopher Di Nardo Liz Claiborne Inc
Kenneth Steiner

John Chevedden



IOWA CHEVEDD72

HSMA 0MB Memorandum M-07-16

February 132012

lie of Chief counsel

Division of Corporation Finance

Securities andExehange Commission

IOOF SfreetNE

Washington DC 20549

10 Rule 144 Proposal

Liz Clalborne Inc LIZ
Special SharebolderMeeting

Kennetk Steiner

Land Gantlern

This fbrther responds to the January 13 2012 company request to avoid this established rule

14a.8 proposal

The outside opinion page cites Del 242bXl which states If the corporation has

ctipital stock its board of directors thai adopt resolution setting fortirthe amendment

pioposed declaring its advisability

Ability meanswisdom or desirability

Wisdom cc desirability can be expressed positively or negatively

The outside opinion page then magically transforms advisability into declare advisable

This is to request that the Office of ChiefCounsel allow this resolution to stand and be voted

upon in the 2012 proxy

Sincerely

Kenneth Steiner

Christopher Di Nardo bris dinardo@liz.com



JÔIIN dHEVEDDEN

FISMA 0MB Memorandum M-O716

February 82012

Office of ChiefCounsel

Division of CorporationFinance

Securities and Exchange Commission

IOOFSreetNE
Washington DC 20549

Rule 14-S Proposal

Liz aaiborne JnLIZ
Special Shareholder Meeting

Kenneth Steiner

Ladies and Gentlemen

This æzrthcr responds to the January 13 2012 company request to avoid this established rule

14-S proposal

DeL 242bXl states lithe corporation has capital stock its board of directors shall adopt

resolution setting fiwth The nxbnent proposed declaring its advisability

By carefully reading the outside opinion including page itbecwnes clear that the board can

detarnilne that adopting this proposal is either advisable or not advisable Regardless of the

boards decision the board can then take steps to enable shareholders to cast an advisory vote on

this precatory rule 14-S proposal

This is to request that the Office of U3ief Counsel allow this resolution to stand and be voted

upon inthe 2012 proxy

Kenneth Steiner

Christopher Di Nardo hrisdinardo@liz.coni



jLIZ Rule 14a-8 Proposal Novznbcr 25 2011

Special Sharcowner Meetings

Resolved Slarcowners ask our board to take the steps neceSsary unilaterally to the fullest extent

permitted by law to amend our bylaws and each appropriate governing document to give holders

of 10% of our outstanding common stock or the lowest percentage permitted by law above

10% the power to call special shareowner meeting

This includes that such bylaw and/or charter text will not have any exclusionary or prohibitive

language in regard to calling special meeting that apply only to shareowners but not to

management and/or the board to the fullest extent permitted by law

Special meetings allow sharcownersto vote on important matters such as electing new directors

that can arise between arniu meetings Shareowner input on the liming of shareowner meetings

is especially important when events unfold quickly and issues may become moot by the next

annual meeting Thin proposal does not impact our boards current power to call special

This ropoSaItopi won more than 60% suportat.CVS Sprint and Safeway

Our management scuttled our opportunity to vote on the 2010 sbarehàlder proposal to enable

10% of shareholders to call special meeting Our management made us vote unnecessarily no

less on weak management proposal for an almost insurniountable 35% of shareholders to call

special meeting inorder to scuttLe our opportunity to vote on the shareholder proposal for

realistic 10% of shareholders to call special rneCting That is the reason it is necessary to

resubmit this proposal topic

Plus we gave .65%-upportto the 2011 shareholder proposal for shareholder opportunity to act

by written consent and our inÆnagwneut had not taken any action to adopt it

Please encourage our board to respond positively to this proposal to initiate improved corporate

governance and finnth1 performance Special Sbareowner Meetings -Yes on



JOHN CHzVEDDEN

FISMA 0MB Memorandum MO7-i6

February 62012

Offic of Chief Counsel

Division of Coipora1ion Finance

Securities and Exchange Commission

lOOFStreetNE

Washingtcm DC 20549

Rule 14a-8 Proposal

Liz Claiborne he LIZ
Special Sharebolder Meeting

Kenneth Steiner

Ladies and Qenilemen

This further reonds to the January 13 2012 company request to avoid this established rule

Ha-S proposaL

By carefiully reading the outside opinion it bccnes clear that the board can determine that

adopling this proposal is either advisable or not advIsabIe and regardless of the boards desision

then the board can take steps to enable shareholders to vote on this proposal

This is to request that the O1ce of ChiefCounsel allow this resohitionto stand and be voted

upon in the 2012 proxy

Sincerely

cc
Kenneth Steiner

Christopher Di Nardo chris_dinardo@lizconi



JOHN CHEVaDDEN

FISMA 0MB Memorandum MO71

January 31.2012

Office of ChiefCounsel

Division of Corporation Finance

Securities and Exchange Commission

lOOFStrectNB

Washington DC 20549

Rule 14-S Proposal

Liz Clalborne Inc LIZ
Special Shareholder Meeting

Kenneth Steiner

Ladies and Gendemen

This ftrther responds to the January 13 2012 company request to avoid this established rule

14a4 proposal

The outside opinion does not cqIain how proposal which begins with Shareholds ask our

board .. to take steps might then supposedly revse itself and then purportedly mandate that

the board ... take steps Re1reree Outside opinion page line

The outside opinion compounds its enor fw lines beyond this by c1ming that proposal

which begins with Shareholders asic our board .. to lake steps therefore supposedly requires

the board to take steps

This is to request that the Office of ChiefCounsel allowthis resolution to stand and be voted

upon in the 2012 proxy

Kenneth Steiner

Christopher Di Nardo chris_dinardo@liz.com



PAUL WEISS RIPKIND WHARTON GARRISON LLP

has tken sufficient action to inform itself of the merits of the amendment and second

has concluded after consideration of the obligations imposed by its fiduciary duties that

the amendment is advisable See C4 inc AFSCMEEinpL Pension Pkm 953 Aid
227240 Del 2008 çmvalidating bylaw that mandated board action in circumstances

where proper application of fiduciary duties could preclude such action cf Smith

Van Gorkorn 488 Aid 858872-73 Del 1985 directors duty to inform himself in

preparation for dec ii derives from the fiduciary capacity in which he serves the

corporation lders. Implementation of the Stockholder Propcsal

however mandate the Board declare advisable an amendment to the Restated

Certificate apro calion of fiduciary duties could preclude the Board from

making such Thus because implementation of the Stockholder Proposal

requires the Board to take specified action without regard to the exercise of the Boards

fiduciary duties its implementation would violate Delaware Law

The Board Cannot Unilaterezliy implement the ockholder hvposal
Under Delaware Law

The Stockholder to take the steps recessary

zazilareral to the fullest extent amend each appropriate governing

document to give holders of ten nys commoæstock the power to

call special stockholder meetings emphasis added As explained above

implementation of the Stockholder Proposal would require an amendment to the Restated

Certificate which must be accomplished in strict compliance with the requirements of

Section 242 of the DGCL Le prior to any stockholder adoption of the amendment the

Board first must.adopt resolution declaring the advisability of the amendment and

calling for stockholder vote DeL 242bl Thus Section 242 makes clear that

the Board cannot unilaterally adapt an amendment to the Restated Certificate

Notably the Stockholder Proposal only calls upon the Board to take steps

unilaterally to amend the Restated Certificate and By-Laws to thefullest extent

permitted by 1aw emphasis added This limitation does not save the Stockholder

Proposal Because Section 242 strictly requires that stockholders approve all charter

amendments There is no extent to which board of directors can act unilaterally to amend

certificate of incorporation See Lions Gale ntml Corp image Enim zinc 2006

WL 1668051 at Del Ch.Jurie 52006 holding that charter provision purporting

to give the board the power to amend the charter unilaterally contravenes Delaware law

and is invalid Any unilateral attempt by the Board to implement the Stockholder

Proposal which as discussed above requires the adoption of an amendment to the

Restated Certificate would constitute violation of Delaware law



JOHN CHEVEDDEN

ASMA 0MB Memorandum MO7-16

January 30 2012

Office of ChiefCounsel

Division of CoTpoxaion Finance

Securities and Exchange Coxnniission

IOOPStrectNB

Washington DC 20549

Rule 14a-8 Proposal

Liz Clalbonie Inc LIZ
Special Shareholder Meeting

Kenneth Steiner

Ladies and Gentlemen

This farther responds to the January 13 2012 company request to avoid this established rule

14a-8 proposaL

The purported and repeatedly-cited Marathon Oil Coporailon January 92008 is not found at

bttp//www.scgovdivisioilcofinFc.tnoctiont2008_14a-8.shtm1

According to the outside opinion the company could get unlimited no action relief for all fluturo

rule 14a-8 proposals that could result in amending the chatter because the directors could reject

all such rule 14a.8 proposals under the guise offid1rry duty In other words the company

position is that the charter has immunity from rule 14a-8 proposals unless the directors relent on

their claims offiduciaiy duty

The company objects to unilaterally to thefullest extent permitted by law But the company

disingenuously does not take this objection to its logical conclusion and declare that the board

supposedly took absolutely no unilateral steps when it first took steps to adopt very limited

shareholder right to call special meethigin 2010

This is to request that the Securities and Exchange Commicthon allow thisresolution to stand and

be voted upon inthe 2012 proxy

Sincerely

cc

Kenneth Steiner

Christopher Di Nardo s_dinardoliz.com



JOBNcHEVEDDZN

FISMA 0MB Memorandum MO7-16

January 25 2012

Office of Chief Counsel

DMsion of Corpondion Finance

Securities and Bxchange Ccmwision

lOOP StreetNE

Washington DC 20549

Rule 14a4 Proposal

Liz CWborne Inc LIZ
Special Shareholder Meeting

Kenneth Steiner

Ladies and Gendernen

This further responds to the January 13 2012 company request to avoid this established rule

14a-S proposal

Allei-gan Inc January 25 2012 said that Allexgan did not provide guidance on how

shareholder can detennine whether his broker or bank is DTC parlicipont and did not advise

what proof of ownership the shareholder needed to obtain if his brnker or bank is not DTC

participant

This seoms to fit the attached December 42011 Liz Claiborne letter

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted ion in the 2012 proxy

Sincerely

cc
Kenneth Steiner

Christopher Di Nardo isnanIo@IiLcoJn



JOHN CIIEVEDDEN

RSMA 0MB Memorandum M-07-16

January23 2012

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commicion

lOOFStreetNE

Washington DC 20549

Rule 14-S Proposal

Liz Claibornc Inc LIZ
Special Shareholder Meeting

Kenneth Steiner

Ladies and Gcntlemen

This fhrther responds to the January 13 2012 company request to avoid this established rule

14a-8 proposal

The company January 19 2012 letter claims that the reader should be able to Thid Northrop

Gnnnman CorporatIon March 10 2O0 in spite of the company givingthe wrong date

The resolved statement inNorthrop Gnimman CorporatIon March 102008 contained the

words no restriction which are not in the 2012 proposal The company provided no precedent

for the text in the 2012 proposal resulting in no action relief on any 1-2 or 1-6 issue

The proposal states This proposal does not impact our boards current power to call special

meeting The company fails to give rule to support how part of proposal can be called the

resolved statement and how part of proposal can be called the supporting statement

The company January 192012 letter provides no instance of the company making shareholders

aware that by voting für the 2010 company proposal on this topic thcr would give The company

the opportunity to later argue that shareholders were aso forever giving up their right to submit

rule 14a-8 proposal on this topic

The company does claim that its 2010 proposal was free of bundling The company also does not

claimthat it sought clarification from the Staff on whether its 2010 proposal was bundling in

pwportedly

Excluding current rule 14a-8 proposal

Adding govarning text to arguably forever silence hile 14a-8 proposal input on the very

same topic but with difient provisions

This 15 to request that the Securities and Exchange Commission allow this resolution to stand and

be votcd upon in the 2012 proxy



Sincerely

Kenneth Steiner

christopher Di Nardo Cbtis_dinardo@liz.com
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January 192012
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By emad to sbareholderoroposalssec.gov

U.S Secuiities and Exchange Commission

OceofChiefCounsel

Divisipn of Coiporalion Finance

100 Street N.E

Washington D.C 20549

Re Liz Claibome Inc Stockholder Proposal of Mr Kenneth Steiner

Pursuant to Rule 14a-8 of the Securities Exchange Act of 1934

Dear Sir or Madam

On behalf of Liz Claibórne Inc Delaware corporation the Company we

write to respond to the letters sent by Mr John Cheveddert to the staff of the Division of

Corporation Finance the Staff of the U.S SecurIties and Exchange Commission

regarding the Companys no action request letter dated January 132012 the Request

Lettef with respect to the above-captioned stockholder proposal

Letter datedJanuaiy 15.2012

In his letter dated January 152012 Mr Chevedden asserts that Company-

fails to give reason why Delaware law would now supposedly prevent the company

from repeating the same steps it took in 2010 and change the 35% figure to 10% We

disagree Section ILA of the Request Letter provides detailed explanation of the

reasons each of which is supported by the Delaware law opinion enclosed therewith We
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U.S Securities and Exchange Commission

further note that Mr Chevedden continues to believe as the proposal itself requests that

the Companys board of directors is empowered to unilaterally change the 35% figure to

10% As descn1ed in the Request Letter however the Companys board of directors is

not so empowered and the proposal if implemented would therefore violate Delaware

First Letter dated January 162012

In his rst letter dated January 162012 Mr Chevedden claims that the citation

of Northrop Grumman Corporation Januay 17 2008 is non-existent This is incorrect

Northrop Grumman Corporation submitted no action request letter to the Staff on

January 172008 seeking to exclude stockholder proposal on similargrounds to those

sought by the Company in the Request Letter The Staff responded to this letter on

March 102008 permitting the exclusion of the relevant stockholder proposal We note

that Mr Chevedden should be aware of this no action letter because the applicable

stockholder proposal was submitted by Mr Chevedden himself We enclose copy of

this no action letter in Annex hereto for reference

In the same January 16 letter Mr Chevedden also attempts to rewrite Mr
Steiners proposal He asserts that the incorrect description in the supporting statement

regarding the purported non-impact of the proposal on the power of the Companys board

of directors to call special meeting was in fact intended to modify the proposal We

agree
with Mr Chevedden that the proposal was indeed defective as written however

Mr Che.vedden.and Mr Steiner had ample time to prepare and submit proper

stockholder proposal

Second Letter dated January 162012

In his second letter dated January 162012 IvIr Chevedden accuses the Company
of taking various secret measures and failing to advise the Staff of these secret

measures Mr Cheveddens accusations are false Mr Chevedden asserts that in 2010

the Company secretly inibedded text in the Companys governing documents to

preclude future Rule 14a-8 proposals on special stockholder meetings The proposed

2010 amendments were in fact publicly available in the Companys 2010 Proxy

Statement and were voted on and approved at the Companys 2010 Annual Meeting by

the holders of majority of the Companys outstanding common stock Moreover no

provision of these amendments would prohibit the submission or consideration of

proper
Rule 14a-8 stockholder proposal Mr Chevedden and Mr Steiner however did

not submit one

.4
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U.S Securities and Exchange Commission

The Company respectfully requests the Staffs concurrence with its decision to

omit the above-captioned stockholder proposal from its 2012 Proxy Statement and further

requests that the Staff confinn that it will not recommend any enforcement action against

the Company Please call the undersigned at 212 373-3097 ifyou have any questions or

need additional information

Thank you for your prompt attention

Robert Schumer

cc Nicholas Rzzbino Liz Claibome Inc
Christopher Di Nardo Liz Claiborne Inc
Kenneth Steiner

John Chevedden
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549-3010

Maiuh 102008

Stephen Yslas

Corporate VicePresident Secretary and

General Counsel

Northrop Grumman Corporation

1840 Century Park East

Los Angeles CA 90067-2199

Re Northrop Grumman Corporation

Incoming letter dated January17 2008

Dear Mr Yslas

This is in response to your letter dated January 172008 concerning the

shaxeholderproposal submitted to Northrop Grumman by John Qievedden We also

have received letter from the proponent dated January232008 Our response is

attached to the enclosed photocopy of your correspondence By doing this we avoid

having to recite or summarize the facts set forth in the correspondence Copies of all of

the correspondence also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures iegarding shareholder

proposals

Sincerely

Jonathan Iugram

Deputy Chief Counsel

Enclosures

cc John Chevedden

FtSMA 0MB Memoranduth P.4-07-16

CFOCC-00037052



March 102008

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Northrop Grumman Corporation

Incoming letter dated January17 2008

The proposal asks the board to amend the governing doirnents in order that there

is no restriction on the shareholder right to call special meetin compared to the

standard allowed by applicable law on calling special meeting

There appears to be some basis your view that Northrop Grumman may
exclude the proposal under rules 14a-8iX2.and 14a-8iX6 We note that lathe opinion

of your counsel implementation of the proposal would cause Northrop nnnman to

violate state law Accordingly we will not recommend enforcement action to the

Commission ifNorthrop Gnnninan omits the proposal fiom its proxy materials in

reliance on rules 14a-8i2 and 14a.-8i6 In reaching this position we have not found

it necessary to address the alternative bases for omission upon which Northrop Grimmman

relies

Sincerely

Greg Belliston

Special Counsel

CFOCC-00037053



RECE WED
Caqporete Vice President Secretary and

13 DeputyGunaralcounsel

FIOR7WP EFCOSL Porthrcp Gnunn.n Gopcritioi

iOiJi F1AItCE 1840 Centrey --

LsAngealiiornja 90061-2199

Th1e 310-2011630

January 172008

Office of Chief Counsel

Division of Corporation Finance

U.S Securities and Exchange Commission

lOOFStreetN.E

Washington D.C 20549

RE Northrop Grumman Corporation Omission of the Shareholder

Proposal of John Chevedden Pursuant to Rule 14a-8

Ladies and Gentlemen

Northrop Grumman Corporation Delaware corporation the Company has

received stockholder proposal the Proposal from- John Chevedden the

Proponent The purpose of this letter is to a4vise the Staff of the Division of

Corporation Finance the Staff of the Securities and Exchaigc Commission the

Commission that the Company intends to exclude the Proposal from the definitive

proxy materials the Proxy Materials for the 2008 Annual Meeting of Stockholders

The Company intends to file the Proxy Materials with the Commission and mail such

materials to the Companys stockholders no earlier than 80 days after the date of this

letter In accordance with Rule 14a-Sj by copy of this letter the Company has

notified Mr Chevedden of the Companys intention to omit the Proposal from the Proxy

Materials The Company has also enclosed six copies of this letter and the exhibits

hereto

Summary

The Proposal attached hereto as Exhibit asks the board of directors of the

Company the Board to amend our governing documents in order that there is no

restriction on the shareholder right to call special meeting compared to the standard

allowed by applicable law on calling special meeting The Company believes the

Proposal maybe omitted

Pursuant to Rule 14a-8i2 because it would cause the Company to

violate the laws of Delaware which is the Companys jurisdiction of

incorporation

Recycled Paper
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Pursuant to Rule 14a-8iX6 because the Company lacks the power or

authority to implement the Proposal

Pursuant to Rule 14a-8iXl because it is not proper subject for action

by the Company stockholders under Delaware law and

Pursuant to Rule 14a-8i3 because it is inherently vague and

indefinite

The opinion of the Delaware law firm Morris Nichols Arsht Tunnell LLP
gtiiched hereto as Exhibit the 1elaware Law Finn Opinion sets forth detailed

analysis of the relevant Delaware law and the reasons the Proposal would cause the

Company to late Delaware law iithe Proposal is not proper subject for action by

the Company stockholders under Delaware law and iii the Company lacks the

authority to implement the Proposal

IL The Proposal May be Omitted Because it Would if Implemented Cause the

Company to Violate Delaware Law

Rule 14a-8i2 permits an issuer to omit shareholder proposal from its proxy

materials where it would if implemented cause the company to violate any state

federal or foreign law to which it is subject The Proposal asks the Board to amend

our governing documents in order that there is no restriction on the shareholder right to

call special mecting There is both procedural and substantive problem with the

legality of this request under Delaware law

It is important to note as an initiat matter that it is unclear exactly which

governing documents the Proposal would like the Board to amend But giving the

Proponent the benefit of the doubt one could interpret the Proposal to request that the

Board either enact bylaw or else amend the Companys Restated Certificate of

Incorporation the Certificate to grant the requested shareholder right to call special

meeting Neither of these proffered enactments could occur in manner consistent with

Delaware law Section 109b of the Delaware General Corporation Law the DGCL
prohibits adoption of bylaw that is inconsistent with companys certificate of

incorporation Article TWELFTH of the Certificate copy of which is attached as

Exhibit hereto states that special meetings may be called by majority of the Board

or the Chairman of the Board and that meetings may not be called by any

other person Because the Supreme Court of Delaware has interpreted Section 109b
of the DGCL to mean that bylaw is void and nullity if it conflicts with the

Certificate Centaur Partners IV Natl Intergroup Inc 582 A2d 923 929 DeL

1990 the Board cannot adopt the bylawsuggested in the Proposal without violating

Delaware law The Company notes that the Commission has employed Rule 14a-

8i2 and its predecessor provision .as basis for not recommending enforcement

action where proposal is excluded because it urges the adoption of bylaw that is

CFOCC-00037055
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contrary to the certificate of incorporation See ATT Inc 2006 SEC No-Act LEXIS

138 Feb 72006 declining to recommend enforcement action regarding omission of

proposal that recommended that the board adopt cumulative voting as bylaw or long

term policy because the proposal contradicted the certificate of incorporation

AllledSignal Inc SEC No-Action Letter 1999 WL 44511 Jan 29 1999 declining to

recommend enfbrcement action regarding omission of proposed bylaw that would

require simple majority vote in order for stockholders to take action on all matters

because such bylaw would conflict with the provisions in the certificate of incorporation

and the DGCL thaf require greater vote on certain actions Weirton Stàel

Corporation SEC No-Action Letter 1995 WL 107126 Mar 14 I995 and affirmed

1995 WL 150685 Apr 1995 declining to recommend enforcement action regarding

omission of proposal asking stockholders to amend the bylaws to allow stockholders

to fill director vacancies because the certificate of incorporation provided that only

directors could fill such vacancies Radiation Care Inc SEC No-Action Letter 1994

WL 714997 Dec 22 1994 declining to recommend enforcement action regarding

omission of proposed bylaw that was of questionable validity because it specified

contrary to provision in the certificate of incorporation that such bylaw could be

amended only by stockholders.I In fact the Commission found proposal very much

like the one at hand whose author Mr Chevedden was authorized as the proxy holder

to be excludable by the Company in 2007 See Northrop Grumman Corporation SEC

No-Action Letter Mar 13 2007 holding excludable proposal asking the board to

The Company recognizes that in 2005 and200l the Stag denied Alaska Air

Group Inc and Lucent Technologies Inc respectively no-action relief on

proposals to adopt bylaws that counsel argued would among other things

violate Delaware law because the proposed bylaws were inconsistent with the

certificate of incorporation A1ka Air Group Inc SEC No-Action Letter

2005 WL 678894 Mar 172005 Lucent Technologies Inc SEC No-Action

Letter 2001 WL 1381607 Nov 001 It should be noted however that

these no-action requests do not appear to have been supported by opinions from

members of the Delaware bar In contrast the Compans request is supported

by an opinion prepared by members of the Delaware bar who are licensed and

actively practice in Delaware Accordingly the Company believes that the

Staff should grant it no-action relief in accordance with the authority cited above

see AlliedSignal Inc Weirton Steel Corporation and Radiation Care Inc

supra rather than deny such relief on the basis of the Alaska AirGroup Inc

and Lucent Technologies Inc no-action letters See Division of Corporation

Finance Staff Legal BulietiiiNo 14 July31 2001 noting that in assessing

how much weight to afford an opinion of counse1 the Staff considers whether

counselis licensedto practiceinthejurisdictiouwbose
lawis atissue inthe

opinion
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amend the bylaws to give holders of 10% to 25% of the outstanding common stock the

power to call special shareholder meeting

Alternatively interpreting the Proposal to request that the Board amend the

Certificate would also result in the Proposal conflicting with Delaware law Under

Section 242 of the DGCL an amendment to the Certificate requires both board

resolution and subsequent shareholder approval The Proposal if adopted would thus

be invalid under Delaware law because it would purport to require the Board to

unilaterally alter the Companys Certificate The Commission has supported the

exclusion of proposal wider Rule 14a-8i2 where it requires the board of company

to unilaterally amend certificate of incorporation and where as here the Companys

request is supported by an opinion of counseL See Burlington Resources Inc SEC No-

Action Letter Feb 07 2003 holding that proposal requesting that the board of

directors amend the certificate of incorporation to reinstate the rights of shareholders to

take action by written consent and to call special meetings was excludable under Rule

14a-8iX2

Furthermore the broad right the Proponent seeks is inconsistent with

Delaware law As explained in the supporting statement the Proposal is intended to

result in complete stockholder control of the time and subject matter of special

meeting Shareholders should have the ability to call special meeting when they think

matter is sufliciently important to merit expeditious consideration Shareholder

control over timing is especially important regarding major acquisition or

restructuring when events unfold quickly and issues become moot by the next annual

meetin A1tIiough the Proposal envisions shareholder control over the timing of

specIal meetings provisions of Delaware law would render an unrestricted right to

control such timing invalid See DeL 222b stating that special meeting

cannot be held on less than ten days notice to the stockholders Similarly though the

Proposal also contemplates that shareholders would have the power to call special

meetings regarding major acquisitions and restructuring provisions of

Delaware law do not permit shareholders to call special meetings on merger agreements

or charter amendments the primary means of effecting acquisitions and restructurings

unless these matters have first been approved by the board and then submitted for

shareholder approval See e.g Del 25 1b 242bXl Importantly

these provisions of Delaware law may not be altered by either certificate of

incorporation or bylaw provision See DeL 102bXl 109b Adoption of the

Proposal would therefore create an unavoidable substantive conflict with Delaware law

Because either granting shareholders the unrestricted right to call special

meetings in the manner indicated by the Proposal or granting the right to call the type

of special meeting envisioned by the Proposal and the supporting statement would

cause the Company to violate Delaware law the Proposal is excludable under Rule 14a-

8iX2
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DL The Proposal May be Omitted Because ihe Company Lacks the Authority

to Implement the ProposaL

Rule 14a-81X6 permits an issuer to omit shareholder proposal from its proxy

materials if thc company would lack the power or authority to implement the

proposal If company wishes to provide its shareholders with the right to call special

meetings it may on1r do so through bylaw or by an amendment to the companys

certificate of incorporation As noted in the Delaware Law Firm Opinion bylaw that

conflicts with the certificate of incorporation of Delaware corporation is void and

nullity.2 Implementing the Proposal with bylaw would be inconsistent with Article

TWELFfH of the Certificate therefore the Board would not have the power to adopt

such bylaw The Delaware Law Firm Opinion also makes clear that companys

certificate of incorporation may only be amended through the two step process of

board resolution and subsequent shareholder vote Thus the Board does not have the

unilateral power to provide ibr shareholder right to call special meetings Because

the adoption of the Proposal would oblige the Board to either adopt bylaw that would

be inconsistent with the Certificate or else make unilateral change of the Certificate

the Proposal is excludable under Rule 14a-8iX6 The Commission has held that

companyniay exclude proposal where as here it calls on the board to unilaterally

alter the companys certificate of incorporation See Burlington Resources Inc SEC

No-Action Letter Feb 07 2003 holding Proposal to be excludable where it

requested that the board amend the companys certificate without shareholder vote

The Popsal May be Omitted Because it is an Improper Subject for

Shareholder Action Under the Law of Delaware

Rule 14a4il permits an issuer to exclude proposal if it is not proper

subject for action by shareholders udder the laws of the jurisdiction of the companys

organization The Commission further notes that proposals that are binding on the

company face much greater likelihood of being improper under state law and

therefore excludable under rule l4a-8iXl SEC Staff Legal Bulletin No 14 CF
2001 The Proposal asks the Board to either adopt bylaw or amend the Certificate to

See Centaur Partner IVy Nat Intergroup Inc 582 Aid 923929 Del
1990 noting that proposed bylaw that would have limited the directors power

to amend the bylaws would have been nullity if it were adopted to the extent

it conflicted with certificate of incorporation provision granting the directors

unqualified power to amend the bylaws see also Prickett American Steel and

Pump Corporation 253 Aid 8688 Dcl Cli 1969 bylaw provision is

in conflict with the charter certificate ofincorporation and it is therefore

void citations omitted Bun-v Bun- 291 A.2d 409410 Del Cli 1972

P1aintiffs are correct in their conclusion that by-law in conflict with the

certificate of incorporation is nullity citations omitted
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include provision that would cause the Company to violate Delaware law By urging

the Board toyamend the Certificate the Proposal seeks Board action that is

expressly prohibited by Delaware law The Commission has found proposals requiring

unilateral action by the Board to amend certificate of incorporation to be excludable

under Rule 14a-8IX1 See Great lakes Chemical Corp SEC No-Action Letter Mar
03 1999 holding excludable proposal relating to classification of directors ihat

operated to affirmatively require board of directors to amend companys certificate

of incorporation see also TJAL Corp SEC No-Action Letter Feb 07 2001 Alaska

Air Group Inc SEC No-Action Letter Mar 26 2000 Torotel Inc SEC No-Action

Letter Aug 292007

In addition regardless of whether the Proposal seeks certificate amendment or

bylaw amendment the Proposal is an improper subject for shareholder action because

of the substantive changes the Proposal would implement All special meetings are

subject to certain restrictions imposed by Delaware Jaw that cannot be eliminated by

bylaw or any other governing documents For example as stated above the Proposal

seeks to give shareholders the right to call special meetings on major acquisition

and restrucluring In keeping with the fundamental premise of Delaware law that

vests managerial authority in companys board the DGCL requires that the Board first

approve these matters before they may be voted on by shareholders ifsuch actioni take

the form of charter amenduient or merger agreement See DeL 242 251

Allowing shareholders to call meeting on these matters before the Board ba had the

opportunity to consider them woud violate tile DGCL The Commission has

previously found proposal analogous to the one at hand to be an improper subject for

action by shareholders Hartmarx Corp SEC No-Action Letter Jan 16 2002 finding

improper shareholder action where proposal required that the board amend Hartmarxs

bylaws and related governing instruments to provide for cumulative voting in fitture

elections of directors For these reasons the Proposal is an improper subject for

shareholder action under the Delaware law and it is therefore exâludable pursuant to

Rule 14a-8iXl

The Proposal May be Omitted Because it is Inherently Vague and

Indefinite

Rule 14a-8iX3 permits an issuer to omit shareholder proposal from its proxy

materials where the proposal or supporting statement is coætraxy to any of the

Commissions proxy rules including Rule 14a-9 which prohibits materially false or

misleading statements in proxy soliciting materials In recent years the Commission

has clarified the grounds for exclusion under Rule 14a-8iX3 and noted that proposals

may be excluded where the resolution contained in the proposal is so inherently vague

or indefinite that neither the stockholders voting on the proposal nor the company in

implementing the proposal if adopted woul4be able to determine with any reasonable

certainty exactly what actions or measures the proposal requires SEC Staff Legal

Bulletin No 14B CF 2004
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The Proposal is unclear as to the change it seeks to effect It requests an

amendment to our governing document without specifying the governing documents

to which it refers This omission is significant because as explained in detail above

neither the Companys Bylaws nor its Certificate can be amended by the Board in the

manner envisioned by the Proponent Moreover the Proposal speaks of shareholder

right to call special meeting As has also already been discussed no such

shareholder right exists under Delaware law In interpreting the predecessor to Rule

14a-8iX3 the United State District Court for the Southeri District of New York

made clear that are entitled to know precisely the breadth of the

proposal on which they are asked to vote New York City Employees Ret Sys

Brunswick Coiz 789 Supp 144146 S.DN.Y 1992 see also Intl Bus Machines

Corp SEC No-Action Letter 2005 SEC No-Act LEXIS 139 Feb 2005

This concern for the shareholders is to say nothing of the uncertainty

surrounding the legal duties of the Board in implementing the Proposal were it to be

adopted The Commission has also found exclusion to be warranted where any
actionss ultimately taken by the Company upon implementation of thEe proposal

could be significantly different from the actions envisioned by the shareholders voting

on the proposaL Occidental Petroleum Corp SEC No-Action Letter Feb 11 1991
see also los Schlitz Brewing Co SEC No-Action Letter Mar 21 1917 any resiltant

action by the Company would have to be made without guidance from the proposal and

consequently in possible contravention of the intentions of the shareholders who voted

on the proposal For these reasons the Proposal is objectionably vague and indefinite

and may be excluded pursuant to Rule 14a-8iX3

VI The Proponent Should not be Permitted to Revise the ProposaL

Although we recognize that the Commission will on occasion permit

proponents to revise their proposals to correct problems that are minor in nature and do

not alter the substance of the proposal3 the Company asks the Commission to decline

to grant the Proponent an opportunity to return to the drawing board to correct the

serious flaws in the Proposal The Proposal contains no less than three fundamental

errors

The Proposal fails to specify the type of change to our governing

documents that it envisions

There is no shareholder right to call special meetingtl under Delaware

See SEC Staff Legal Bulletin No 14B CF2004
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No governing document of the Company can create the alleged

shareholder right to call special meetings that the Proponent seeks

without violating Delaware law

Far from minor in nature the Proponent would need to completely overhaul

the Proposal to make it comply with Rule 14a-8

The Proponent had ample time to dm11 resolution that complies with the proxy

rules before the 120-day deadline set forth in Rule 14a-8e expired Neither the

Company nor the Staff should be forced to serve as copy editor for the Proponent nor

as legal counsel to identify and remedy the fatal flaws in his Proposal Because the

Proposal would require extensive revisions in order to comply with Rule 14a-8 and

applicable Delaware law the Company requests that the Staff agree that the Proposal

should be omitted from the Proxy Materials entirely

VII Conclusion

For the foregoing reasons the Company respectfully requests that the

Commission confirm that it would not recommend enforcement action if the Company

omits the Proposal front the Proxy Materials If you have any questions or lithe staff

is unable to concur with the Companys conclusions without additional information or

discussions the Company respectfully requests the opportunityto confer with members

of the Staff prior to the issuance of any written response to this letter Please do not

hesitate to contact the undersigned at 310-201-1630

Respectfully submitted

Stephen Yslas

Corporate
Vice President Secretary and

General Counsel

CFcCC-OOO37O61
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JOHN cHEvEDDEN

FISMA 0MB Memorandum M-07-16
F1SMA ÔMB Memorandum M.O7-16

Mr Ronald Sugar

Chairman

NorthropOrurnman Corporation HOC
1840 Century Park East

Los Angeles CA 90067

PIT 310-553-6262

PX 310-553-2076

Rule 14a4 Proposal

Dear Mr Sugar

This Rule t4a-8 proposal is respectfufly submitted in support of the long-tenn performance of

our company This proposal is submitted for the next annual shareholder meeting Ilide 14a-8

TwTexncnts arc intended to be met including the continuous ownership of the required stock

value until after the date of the respective shareholder mccting and presentation of the proposal

at the annual mccting This submitted format V1th the shareholder-supplied empbasis is

intended to be used thr definitive proxy publication

In the interest or company cost savings and improving the efilcieccy of the rule 14a4 process

please communicate via emaiHcRsM 0MB Memorandum It-UT-IS

Your consideration and the consideration of the Board of Directors is appreciated in snport of

the long-term porfonnanee of our company Please acloiowledge receipt of this proposal

promptly by email

Sincerely

2j

hnChevedclen Date

ccStepberzD.Yslas

Corporate Secretary

Pfl 310-201-3081

FX 310-556-4556

urn IIn
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Rule 14a4 Proposal November28 2007
3Special Shareholder Meetings

RESOLVED Sharcholders ask ow boarcito amend our governing documents in order that there

is no restriction on the shareholder right to call special me ngcompared to the standard

allowed by applicable law on calling special meeting

Special meetings allow investors to vote on important matters such as takeover offer that can

arise between annual meetings If shareholders cannot cell special meetings management may
become insulated and investor rcturns may suffer

Shareholders should have thc ability to call special meeting when they think matter is

sueicnt1y important to merit expeditious consideration Shareholder control over timing is

especially huportant regarding major acquisition or restructuring when events unfold quickly

and issues may become moot by the next annual meeting

Eighteen 18 proposals on this topic averaged 56%-support In 2007including 74%-support at

Boneywell lION according to RiskMetrics formerly Institutional Shareholder Services

Fidelity and Vanguard support shareholder right to call special meeting

In 2007 our management took advantage of technicality to prevent us from casting ballot on
this proposal topic Please see the no action response Northrop Grumman Corp March 13

2001 available through SECret

John Chevedderi Redando Beach Calif said the merits of this proposal should also be
considered In the context of our companys overall corporate governance structure and individual

director pcrforn2ance For instance in 2007 the following stricture and performance issues were

identitled

The Corporate Libra yhttnl/www.thecornorstelibraiv.com an independent investment

research nn rated our company

inBoard Effectiveness

High Governance Risk AsSessment

Very high concern in executive pay
Our CEO Mt Sugar received $21 million in 2006 the most among leaders ofthefive

largest U.S defense companies while shares rose far less than any of its rivals

We bad no shareholder right to

Cumulative voting

Act by written consent

Call special meeting

4Anrajorlty vote requirementintheelection of directors

Thus future shareholder proposals on the above topics could obtain significant support

Poison pill Our directors can adopt poison pill that is never subject to shareholder voic

Mditionally

We did not have an independent cheirrnnn or even Lead Director

Our most senior director4 Ms Peters was also the most senior director at Merrill Lynch

Merrill Lynch took $5 billion charge and then ha CEO Mr ONeal departed with $161

million.

Merrill Lynch was rated by The Corporate Ubrary as was 3M MMM another board

that Ms Peters serves on
The above concerns shows there Is room for improvement and reinforces the reason to encourage

our board to respond positively to this proposal
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Special Shareholder Meetings
Yeson3

Notes

John chcvcddcu FISMA 0MB fO716 1h proposal

The above format is requested for publication without re-editing re-fomtafling or elimination of

text including beginning and concluding tmt unlessplior agreement isreached It is

respectfully requested that this proposal bcproofreadbcforze iris published in the definitive

proxy to ensure that the integrity of the submitted format is replicated in the proxy materials

Please a4vise if there is any typographical question

Please note that the title of the proposal is part ofthe argument in favor of the proposal In the

interest of clarity and to avoid confusion the title of this and each other ballot item is requested to

be consistent throughout eli the proxy materials

The company is requested to assign proposal number represented by above based on the

chronological order inwhich proposals are submitted The requested designation of3 or

higher number allows for ratification of auditors to be item

This proposal is believed to confoun with Staff Legal Bulletin No 14B CFSeptember 15

2004 includIng

Accordingly going fozwatd we believe that it would not be appropriate for companies to

exclude supporting statement language and/or an entire proposal in reliance on rule 14a-.8iX3 in

the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or misleading may
be disputed or countered

the conipany objects to factual assertions because those assertions may be interpreted by

shareholders in manner that is unfavorable to the company its directors or its officers

and/or

the company objects to statements because they rapresentthe opinion of the sharcholdcr

proponent or referenced source but the statements are not identified specifically as such

See also Sun Microsystems Inc July21 2005

Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting

Please acknowledge this proposal promptly by email and advise the most convenient fax number

and email address to forward broker letter If needed to the Corporate Secretaiys office

I.WIS
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P.O Box 1347
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3026589200

302 658 3989

January 172008

Northrop Grumman Corporation

1840 Century Park East

Los Angales CA 90067

Re Stockholder Proposal Submitted By John Chevedden

Ladies and Gentlemen

This letter is in response to your request fbr our opinion with respect to certain

matters involving stockholder proposal the Proposal submitted to Northrop Grumman

Corporation Delawe corporation the Company by John Chevedden the Proponent for

inclusion in the Companys proxy statement and form of proxy for its 2008 Annual Meeting of

Stockholders Specifically you have requested our opinion whether the Proposal would if

implemented cause the Company to violate Delaware law whether the Proposal is proper

subject for stockholder action under Delaware law and iii whether the Company possesses the

authority to implement the Proposal

The ProposaL

The Proposal asks the board of directors of the Company the Board to amend

the governing documents of the Company in order that there is no restriction on the
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shareholder right to call special meeting compared to the standard allowed by applicable law

oncallingaspecialmeeting

We note at the outset that the Proposal is unclear as to its intention and we

therefore cannot determine exactly what course of action the Proponent is urging the Board to

take Contrary to what the Proponent appears to believe stockholders do not enjoy right

under Delaware law to call special meetings In fact under Delaware law only the board of

directors and the Delaware Court of Chancery can call special meeting of stockholders unless

additional persons are authorized to call special meetings by virtue of charter or bylaw

Thus the Board cannot look teeny standard under applicable law to determine

the content of the right that the Proponent desires to grant to stockholders

However for purposes of this opinion we have interpreted the Proposal as

requesting that the Board enact bylaw or charter provision granting each stockholder the

right free from any restriction to enable any Company stockholder to call meeting on the

terms of such stockholders choosing We also note that according to the Proponent such

The Proposal reads

RESOLVBD Shareholders ask our board to amend our

governing documents in order that there is no restriction on the

shareholder right to call special meeting compared to the

standard allowed by applicable law on calling special meeting

Section 211d of the Delaware General Corporation Law the DGCL specifies that

Special meetings of the stockholders maybe called by the board of directors or by such

person or persons as may be authorized by the certfficate of incorporation or by the

bylaws Del 211d In addition the DGCL empowers the Delaware Court of

Chancery to call meetings of stockholders under certain circumstances See e.g DeL

225a perrnitthig such court to call meeting in circumstances where the court

determines that no valid election has been held at prior meeting or in purported action

by written consent
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stockholders right should include the ability to control the timing of cthen the special

meeting will be held3 and afford the stockholder an opportunity to call meeting so that

stockholders can vote on issues concerning takeover offer or major acquisition or

restructuring involving the Company.4

11 Swnmaiy

In our opinion the Board would violate Delaware law ifit attempted to amend the

Companys govenüng documents to provide each stockholder an unrestricted right to call

special mectin as proposed by the Proponent Delaware law recognizes two types of

governing documents that could be amended to provide stockholders the right to call special

meetings the corporations bylaws and its chartet As explained in Part liLA herein ifthe Board

adopted bylaw purporting to confer on stockholders the power to call special meeting such

bylaw would be invalid because it would cohflict with the Companys Restated Certificate of

incorporation the Charter which specifies that only the Board and the Chairman of the Board

maycall special meetings This means that stockholder right to call special meeting could be

validly enacted only through an amendment to the Charter However the Board would also

violate Delaware law if it attempted to unilaterally amend the Charter to provide the stockholders

the right to call aspecialineetingbecause as explained inPart ULB herein such an amendment

See Supporting Statement Accompanying the Proposal Shareholders should have the

ability to call special meeting when they think matter is suciently important to merit

expedilions consideration Shareholder control over timing is especially important

regarding major acquisition or restructuring when events unfold quickly and issues

become moot by the next annual meeting..

See Supporting Statement Accompanying the Proposal Special meetings allow

investors to vote on important matters such as takeover offer that can arise between

annual meetings.
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would require the approval of both the Board and the Company stockholders.. Accordingly the

Board would violate Delaware law if it attempted to take the unilateral action urged by the

Proponent i.e to amend either of the Companys two governing documents to create

stockholder right to call special meetings

In addition to the fatal flaw in the Proposal discussed above i.e the inability of

the Board to unilatcially enact the Proposal it also contains substantive shortcomings that

would in our opinion render it invalid even if the Board could enact it As explained in Parts

RLC and ULD herein restriction-free right to call special meetings of the type envisioned by

the Proposal would violate certain restrictions in the DGCL on calling special meetings that

under the DGCL cannot eliminated by governing document of the Company These

restrictions encompass provisions intended to benefit the stockholders such as requiring

minimum notice fbr all meetings as well as restraints that governing document cannot

ailmmnate such as prohibition on meetings called to consider unlawful actions No bylaw or

charter provision can grant the stockholders right to call special meetings that is free of these

important restrictions

For the reasons set forth above it is our opinion thal the Proposal would cause the

Company to violate Delaware law if the Proposal were implemented In addition because the

Proposal asks the Board toviolate Delaware law it is also our opinion that as explained in Part

herein the Proposal is not proper subject for stockholder action under Delaware law

Finally bccause as noted above the Board cannot unilaterally adopt either

bylaw or an amendment to the Charter to adopt the Proposal it is also our opinion that as

explained in Part herein the Company ie the Board lacks the authority to implement the

ProposaL
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Ill The Propos4 If Implemented Would Cause The Company To flolate Delaware Law

The Board Cannot Enact The Proposal In The Form Of Bylaw Because The

Bylaw Would Conflict J7th The Charter

If adopted bylaw granting each Company stockholder the unrestricted right to

call special meeting would directly conflict with the Charter which limits the right to call

special meetings to the Board and the Chairman of the Board Special meetings of the

stockholders of the Corporation for any purpose or purposes may be called at any lime by

majority of the Board of Directors or by the Chiirmmi of the Board Special meetings may not

be called by any other per.wn orper3ons Charter Article TWELFTH emphasis added

The Proposal is inconsistent with this limitation and therefore cannot be adopted

as bylaw because Section 109b of the DGCL prohibits the adoption of bylaw that is

inconsistent with the Chatter.5 The Supreme Court of Delaware has interpreted Section 109b

of the DGCL to mean that bylaw is nullity if it conflicts with the charter.6 This

interpretation is consistent with long line of Delaware precedents.7 Therefore the Proposal

could not be adopted as bylaw.6

DeL 109b The bylaws may contain any provision not inconsistent with law or

with the certificate of incorporation i.e the charter relating to the business of the

corporation the conduct of its affairs and its rights or powers or the rights or powers of

its stockholders directors oflicers or employees emphasis added

Centaur Partners IVy Nati Intergroup Inc 582 Aid 923929 Del 1990 noting that

proposed bylaw that would have limited the power of the board of directors to change

the size of the board through bylaw amendment would have been nullity to the

extent it conflicted with certificate of incorporation provision granting the board the

power to amend the bylaws

See Essential Entethes Corporation Automatic Steel Products Inc 159 A.2d 288

291 Dcl Cli 1960 invalidating bylaw providing for removal of directors without

cause because it was inconsistent with the certificate of incorporation Prickelt

continued
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The Board Cannot Enact The Proposal hi The Form Of Charter Provision

Because The Board Cannot UnilaterallyAmend The Charte

Because the Charter uueiifly specifies who may call special meeting of

stockholders proposal to allow stockholders to call special meetings could be effected only by

an amendment to the Charter If the Proponent is asking the Board to amend the Charter

however the Proponent is calling on the Board to violate Delaware law because the Board

cannot unilaterally amend the Charter without stockholder approval Section 242 of the DGCL

requires that charter amendments be approved by the board and the holders of majority of time

stock entitled to vote on auth amendment See DeL 242bXl providing that the board

must adopt resolution setting forth the amendment proposed declaring its advisability and

either calling special meeting of the stockholders entitled to vote in respect thereof or

directing that the amendment proposed be considered at the next annual meeting of the

stockholders9 before the stockholders vote on the amendment The Delaware Supreme Court

has noted that only if these two steps are taken in precise order does corporation have the

continued

American Steel and Pump Corporation 253 A2d 8688 Del Cli 1969 invalidating

bylaw that provided one-year terms for directors because the certificate of incorporation

provided directors three-year terms Obery Kirby 592 A.2d 445 459 Del 1991

declaring invalid bylaw that had the effect of allowing the directors of non-stock

membership corporation to remove and select new members because the certificate of

incorporationaflowed only current members to select their successors

We note that Section 2.02 of the current Bylaws of the Company the Bylaws purports

to allow the President and Chief Executive Officer of the Company in addition to the

Board and the Chairman of the Board to call special stockholder meeting However

because the Charter does not empower the President and the Chief Executive Officer to

call special meetings ifeither of the offices ofPresident or Chief Executive Officer is not

also held by the Chafrmmi of the Board then the President and the Chief Executive

Officer maynot call special meeting
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power to file certificate of amendment with the office of the Secretary of State of the State of

Delaware to effect the amendment

is significant that two discrete corporate events must occur in

precise sequence to amend the certificate of incorporation under

DeL 242 First the board of directors must adopt resolution

declaring the advisability of the amendment and calling for

stockholder vote Second majority of the outstanding stock

entitled to vote must vote in favor

Williams Geier 671 A.2d 1368 1381 Del 1996 Therefore the Proposal would cause the

Company to violate Delaware law

The .8oani Cannot Confer On The Stockholders Right To Call Special

Meetings That Is Free From The Restrictions Imposed By Statute

By asking the Board to amend the Cotipans governing documents to ensure

that there is no restriction on the stockholdefs right to call special meetin the Proponent is

king the Board to adopt amendments to such documents that are inconsistent with the

provisions of the DGCL that set forth mandatory procedures for calling special meeting Thus

even if the Board could enact the Proposal its substantive terms i.e the purported unrestricted

right to call special meetings would render it invalid

As noted above central feature of the Proposal is the Proponents desire to

enable stocitholder to control the timing of when stockholder meeting is held The

See aio Lions Gate Entmt Coip Image Entmt Inc 2006 WL 1668051 at lel
Ch June 2006 Because the Charter Amendment Provision purports to give the..

board the power to amend the charter unilaterally without shareholder vote it

contravenes Delaware law and is invalid K/wig Smiths Food Drug Centers Inc
1997 WL 257463 at 14 Dcl Ch May 13 1997 Pursuant to DeL 242
athendinent of corporate certificate requires board of directors to adopt resolution

which declares the advisability of the amendment and calls for shareholder vote

Thereafter in order for the amendment to take effect majority of outstanding stock

must vote in its favor affd 702 Aid 150 Del 1997
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proposal is fatally flawed because no one can cause the Company to hold meeting at any time

such person
chooses For example Section 222b of the DGCL specifies that special meeting

cannotbeheldonlessthantendaysnoticetothestockhôlders See8DeL 222b Any

action taken at meeting that did not satisfy this minimum notice requirement would be void

unless and until later ratified through valid corporate actionsuch as approval at properly

noticed meeting See ag.Lofiwzd DiSabatino 1991 WL 138505 Del Cli July25 1991

holding that the purported director elections held at an annual meeting that was not properly

noticed were voidable and upholding such elections only because the stockholders later ratified

the elections at properly noticed meeting

In addition to the consiraints imposed by the ten-day notice rquircnient

stockhoiders ability to call special meeting is also manditoxily restricted by Section 222a of

the DGCL which specifies that stockholders are limited to taking action oniy on the business set

forth in the notice of the special meeting. DeL 222a see also Catalano Trans World

Coip 1979 WL 4639 Del Cli Sept 19 1979 is dearly established under Delaware law

Section 222b of the DGCL provides in pertinent pat Unless otherwise provided in

this chapter the written notice of any meeting shall be given not less than 10 nor more

than 60 days before the date of the meeting to each stockholder entitled to vote at such

meeting Other provisions of the DGCL require additional notice for meetings at which

certain special actions are submitted for stockholder approval See eg Del

251c requiring twenty days notice of meeting at which merger agreement is

submitted for stockholder approval

Section 222a of the DGCL provides in pertinent part Whenever stockholders are

required or permitted to take any action at meeting written notice of the meeting shall

be given which shall state the pIace ifany date and hour of the meeting the means of

remote communications ifany by which stockholders and proxy holders maybe deemed

to be
present in person and vote at such meeting and in the case ofa special meetin the

pwpose orpurposesfor which the meeting is called emphasis added
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that the business to be transacted at special meeting of stockholders be limited to that

noticed. If stockholders were to attempt to call meeting to transact business not set forth in

the notice any such transacted business would be invalid See Vogman Merchant Mortgage

Credit Co 178 99 103 DeL Cli 193 old ngtbatdiectorswerenotclectcdataspecial

meeting of preferred stockholders because the notice failed to state that directors would be

elected at the meeting Accordingly bylaw or charter provision could not be adopted that

would pennit stockholder to present business at the meeting that was not included in the notice

The mandatory notice requirements imposed by Sections 222a and of the

DGCL discussed above may not be altered by either charter or bylaw provision.2

12
See DeL 102b1 specifying that charter maycontain provision for the

management of the business and for the conduct of the affairs of the corporation and any

provision creating defining limiting and regulating the powers of the corporation the

directors and the stockholders .. rsuch provisions are not conirwy to the laws of this

State emphasis added see also DeL 109b The bylaws may contain any

provision not inconsistent with law or with the certificate of incorporation relating to the

business of the corporation the conduct of its affairs and its rights or powers or the rights

or powers of its stockholders directors officers or employees emphasis added We
note that one decision from the Delaware Court of Chancery suggests that for certain

statutes in the DGCL it maybe possible for company to depart from the requirements

of the statute even though the statute itself does not expressly contemplate tharteror

bylaw provisions that opt out of the statutory rule Jones Apparel Group Inc

Maxwell Shoe CoInc 883 A2d 837 Dcl Ch 2004 upholding charter provision that

denied the board the power to fix record date for stockholder actions by written consent

even though the statute that conferred on the board the power to fix record date does not

expressly permit charter provision limiting such power We do not believe the

Maxwell decision would be applied to allow the Company to depart from the notice

requirements set forth in Section 222 The Court in Maxwell stated that statutory rule

cannot be altered by corporation ifdoing so would abridge public policy evidenced by
the DGCL or Delaware common law IrL at 843-44 hi our view adopting bylaw or

charter provision that contravenes Section 222 is not pennissible because Section 222 is

part of public policy designed to encourage the fully informed vote of stockholders and

to facilitate the exercise of stockholder voting tights Cf LeLce Jupiter Corp 241 A.2d

492 497-98 Del Ch 1968 noting that certain action could not be taken at meeting

continued
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Accordingly the special meeting provision that the Proponent asks the Board to adopt would be

invalid even if the Board could unilaterally amend the Companys governing documents to

include such provision because it would permit system Ibe calling special meetings that is

inconsistent with the DGCL

The Board Cannot Confer On The StockholdeicAn Unrestricted Bight Ic Call

Special Meethig To Tmnsact Unlawful Buslnes

The adoption of the bylaw or charter provision envisioned by the Proponent

would also violate Delaware law because bylaw or charter provision cannot enable

stockholder to call meeting to transact any business the stockholder chooses The stockholders

cannot take action at the meeting on matter that would be invalid if adopted For example

under the DC3CL stockholder cannot call special meeting to enable the stockholders to vote

on merger agreements or charter amendments because the DGCL does not permit stockholders to

vote on such items unless they have first been approved by the Board and then submitted for

stockholder approval See e.g DeL 251b 242b13

continued

where the notice required by the bylaws was not given and recogrtiing good order and

fairness require that all stockholders be given an opportunity to participate in

meaningful meeting This policy is evidenced both by Delaware judicial decisions that

have invalidated actions taken at meetings that were not properly noticed and by the

scheme of the DGCL itsdli which carefbliy establishes different notice requirements for

different corporate actions See footnote 10 supra We also note that treatise authored

by current and fOrmer members of our finn share our view that the requirements of

Section 222 cannot be altered by the charter or the bylaws Drexler Black it

Sparks III Delaware Corporation Law and Factice 24.03 at 24-5 noting that

the provisiOns of Section 222b regarding the minimum ten days notice for meeting

are not alterable by bylaw or otherwise

13
See Part IILB of this opinion The procedures for approving charter amendments and

mergers maynot be altered by charter orbylaw provision Cf Lions Gate Entznt Coip
2006 WL 1668051 holding that charter provision purporting to allow either the board

or the stockholders to approve charter amendments was invalid because it contravened

continued
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Despite this clear legal impediment the Proponent wishes to enable stockholder

to call special meeting without restricting the purpose of such meeting to lawful business

Indeed the Proponent appears to specifically contemplate that the bylaw or charter provision

would be used to conduct unlawful business In his Supporting Statement the Proponent

demands that stockholders have the power to control the timing on special meetings that relate

to major acquisition and restructing involving the Company As noted above the

stockholders cannot cail meeting to vote on such issues to the extent they involve merger

e.g the most common vehicle for an acquisition of company or charter amendment e.g

the most coon vehicle for restructuring the stock ownership of company that has not yet

been approved by the Board Thus the special meeting provision envisioned by the Proposal

would be invalid even if the Board could unilaterally amend the Companys governing

documents to include such provision

1K The Proposal Is NotA Proper Subject For StockholderAction Under Jelaware Law

Because the Proposal if implemented would cause the Company to violate

Delaware law as explained in Part 111 of this opinion we believe the Proposal is also not

proper subject for stockholder action under Delaware law

The Company Lacks TheAuthority To Implement The ProposaL

As noted in Part lILA of our opinion the Board cannot implement the Proposal by

adopting bylaw enabling stockholders to call special meeting because the bylaw would be

inconsistent with the Charter Such bylaw if adopted would be nullity and void as

continued

the
express provisions of Section 242 of the DGCL that require both the board and the

stockholders to adopt such amendments
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matter of Delaware law.4 Accordingly it is our opinion that the Company lacks the authority to

adopt the Proposal in the ham of bylaw provision

In addition as we note in Part 1113 of our opinion the Board also cannot adopt

the Proposal by amending the Charter because such an amendment would require both Board and

stockholder approval The Delaware courts have recognized that charter amendments that are

not adopted in accordance with the applicable statutory procedures are void Accordingly it is

also our opinion that the Company lacks the authority to implement the Proposal in the fbrm of

an amendment to the Charter because the Board cannot unilateraliy adopt such an amendment

without violating the applicable provisions of the DGCL

Centaur 582 A.2d at 929 see aLo Ficket4 253 A.2d at 88 by-law provision is

in conflict with the charter certificate of incorporation and it is therefore void

citations omitted Burr Bun-a 291 Aid 409 410 Del Ch 1972 Plainliffs are

correct in their conclusion that by-law in conflict with the certificate of incorporation is

nullity citations omitted

AGR Haitfax Fund Inc FLcina 743 A2d 1188 Dcl Ch 1999 finding an

amendment to certificate of incorporation not approved in the precise method set forth

in Section 242 void In addition if Board-proposed amendment does not receive the

requisite stockholder vote pursuant to Section 242 of the DGCL the Company itself

would not have the power to file certificate of amendment in order to effectuate the

proposed amendment See DeL 242bXl

CFOCC-00037078



Northrop Grumman Coiparation

Januazy 172008

Page 13

VL Conclusion

For the foregoing reasons it is our opinion that the Proposal if implemented

would cause the Company to violate Delaware law iithe Proposal is not proper subject for

stockholder action under Delaware law and iii the Company lacks the authority to implement

theProposaL

Very truly yours

1346922.6

/77 /4
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RESTATED CRT1FICATE OP INCORPORATION

OF

NORTHROP GRUMMAN CORPORATION
Originally incorporated on January 162001

under the name NNG Inc

FIRST The name of the corporation is Northrop Grwnman Corporation the Corporation

SECOND The address of the registered office of the Corporation in the State of Delaware is

Corporation Trust Center 1209 Orange Street in the City of Wilmington County of New Castle The

name and address of the Corporations registeted agent in the State of Delaware is The Corporation Trust

Company Corporation Trust Center 1209 Orange Street in the City of Wilmington County of New

Castln State of Delaware 19801

THIRD The purpose of the Corporation Is to engage in any lawful act or activity for which

corporations may now or hereafter be organized under the General Corporation Law of the State of

Delaware

FOURTH The total numberof shares of stock which the Corporation shall have authority to

issue is Eight Hundred Ten Million 810000000 consisting of Eight Hundred Million 800000000
shares of Common Stock par value One Dollar $1.00 per share the Common Stock and Ten

Million 10000000 shares of Preferred Stock par value One Dollar $1.00 per share thePreferred

Stock

Shares of Preferred Stock may be issued from time to time in one or more classes or series each

of which class or series shall have such distinctive designation or title as shall be fixed by resolution of

the Board of Directors of the Corporation the Board of Directoxs prior to the issuance of any shares

thereof Each such class or series of Preferred Stock shall have such voting powers full or limited or no

voting powers and such preferences and relative participating optional or other special rights and such

qualifications limitations or restrictions thereof as shall be stated in such resolution providing fin the

issuance of such class or series of Preferrd Stock as may be adopted from time to time by the Board of

Directors prior to the issuance of any shares thereof pursuant to the authority hereby expressly vested in

it all in accordance with the laws of the State of Delaware The Board of Directors is further authorized

to increase or decrease but not below the number of shares of such class or series then outstanding the

number of shares- of any class or series subsequent to the issuance of shares of that class or series

Pursuant to the authority conferred by this Article Fourth the following series of Preferred Stock

has been designated such series consisting of such number of shares with such voting powers and with

such designations preferences and relative participating optional or other special rights and

qualifications limitations or restrictions therefor as are stated and expressed in the exhibit with respect to

such series attached hereto as specified below and incorporated herein by reference

ExhibIt Series Convertible Preferred Stock

FIFTH In furtherance and not in limitation of the powers conferred by statute and suhject to

Article Sixth hereof the Board of Directors is expressly authorized to adopt repeal rescind alter or

amend in any respect the bylaws of the Corporation the Bylaw

SIXTH Notwithstanding Article Fifth hereof the Bylaws may be adopted repealed rescinded

altered or amended in any respect by the stockholders of the Corporation but only by the affirmative vote
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of the holders of not less than majority of the voting power of all outstanding shares of capital stock

entitled to vote thereon voting as single class and by tbehoders of any one or more classes or series of

capital stock entitled to vote thereon as separate class pursuant to one or more resolutions adopted by

the Board of Directors in accordance with Section of Article Fourth hereof

SEVENTH The business and affairs of the Corporation shall be managed by and under the

direction of the Board of Directors Except as may otberwiin be provided pursuant to Section of Article

Fourth hereof in connection with rights to elect additional directors under specified circumstances which

may be granted to the holders of any class or series of Preferred Stock the exact number of directors of

the Corporation shall be detennined from time to time by Bylaw or amendment thereto

EIGHTH Until the 200ll annual meeting of stockholders the Board of Directors shalt be and is

divided into three classes Class Class and Class UI The number of authorized directors in each class

shall be the whole number contained in the quotient obtained by dividing the authorized number of

directors by three If fraction is also contained in such quotient then additional directors shall be

apportioned as follows if such fraction is one-third the additional director shall be member ofClass

and if such fraction is two-thirds one of the additional directors shall be member of Class and the

other shall be member of Class II The directors elected to Class UI in 2003 shall serve for term

ending on the date of the annual meeting held in calendar year 2006 the directors elected to Class in

2004 shall serve for term ending on the date of the annual meeting held in calendar year 2007 and the

directors elected to Class in 2005 shall serve foraterm ending on the date ofthe annual meeting held in

calendar year 2008 The term of each director elected after the 2005 annual meeting shall end at the first

annual meeting following his or her election Commencing with the annual meeting in 2008 the

classification of the Board of Directors shaft tenninate and all directors shall be of one class and shall

serve for term ending at the annual meeting following the annual meeting at which the director was

elected

Notwithstanding the foregoing provisions of this Article Eighthi each director shall serve until his

successor is cleated and qualified or until his death resignation or removal no decrease in the authorized

number of directors shall shorten the term of any incumbent director and additional directors elected

pursuant to Section of Article Fourth hereof in connection with rights to elect such additional directors

under specified circumstances hich may be granted to the holders of any class or series of Preferred

Stock shall not be included in any class but shall serve for such term or terms and pursuant to such other

provisions as are specified in the resolution of the Board of Directors establishing such class or series

NINTH Except as may otherwise be provided pursuant to Section of ArtiCle Fourth hereof in

connection with rights to elect additional directors under specified circumstances which may be granted to

the holders of any class or series of Preferred Stock newly created directorships resulting from any

increase in the number of director or any vacancies on the Board of Directors resulting from death

resignation removal or other causes shall be filled solely by the affirmative vote of majority of the

remaining directors then in àfflcn even though less than quorum of the Board of Directors Any director

elected in accordance with the preceding sentence shall hold office for term that shall end at the first

annual meeting following his or her election and until such directors successor shall have been elected

and qualified or until such directors death resignation or removal whichever first occurs

TENTH Any director serving during his or her -three-year term of-office pursuant to the

classification of the Board of Directors provided for in Article Eighth shall be removed only for cause

ELEVENTh Any action required or permitted to be taken by the stockholders of the Corporation

must be effected at duty called annual meeting or at special meeting of stockholders of the

Corporation unless the Board ofDirectorsauthorizes such action to be taken by the written consent of the
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holders of outstanding shares of capital stock having not less than the minimum voting power that would

be necessary to authorize or iake.such action at meeting of stockholders at which all shares entitled to

vote thereon were present and voted provided all other requirements of applicable law and this Restated

Certificate of Incorporation have been satisfied

TWELFTH Special meetings of the stockholders of the Corporation for any purpose or purposes

may be called at any time by a.majority of the Board of Directors or by the Chairman of the Board

Special meetings may not be called by any other person or persons. Each special meeting shall be held at

such date and time as is requested by the person or persons calling the meeting within the limits fixed by

law

THIRTEENTH Meetings of stockholders of the Corporation may be held within or without the

State of Delaware as the Bylaws may provide The boke of the Corporation may be kept subject to any

provision of applicable Jaw outside the State of Delaware at such place or places an may be designated

from time to time by the Board of Directors or in the Bylaws

FOURTEENTH The Corporation reserves the right to adopt repeal rescind alter or amend in

any respect any provision contained in this Restated Certificate of Incorporation in the maimer now or

hereafter prescribed by applicable law and all rights conferred on stockholders herein are granted subject

to this reservation

FIFTEENTH director of the Corporation shall not be personally liable to the Corporation orto

its stockholders for nionetaly damages for breach of fiduciary duty as director exeept for liability for

any breach of the directors duty of loyalty to the Corporation or to its stockholders ii for acts or

omissions not in good Ihith or which involve intentional misconduct or knowing violation of law iii

under Section 174 of the General Corporation Law of the State of Delaware or iv for any transaction

from which the director derives any improper personal benefit If after approval of this Article by the

stockholders of the Corporation the General Corporation Law of the State of Delaware is amended to

authorize the further elimination or limitation of the liability of directors then the liability of director of

the Corporation shall be eliminated or limited to the fullest extent permitted by the General Corporalion

Law of the State of Delaware as so amended

Any repeal or modification of this Article by the stockholders of the Corporation shall not adversely

affect any right or protection of director of the Corporation existing at the time of such repeal or

modification

IN WITNESS WHEREOF this Restated Certificate of Incorporation which restates and integrates

and further amends the provisions of the Restated Certificate of Incorporation of this Corporation and

which has been duly adopted hi accordance with Sections 242 and 245 of the Delaware General

Corporation Law baa been executed by its duty authorized otficer as of May 182006

NORTHROP GRUMMAN CORPORATION

By
John Mullan

Corporate Vice President and Secretary
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EXHIBIT

SERIES CONVERTIBLE PREFERRED STOCK

Section Desgnction and 4mowit The shares of such series shall be designated as the

Series Convertible Preferred Stock the Series Convertible Preferred Stock and the

number of shares constituting such series shall be 3500000

Section Dividends The holders of shares of Series Convertible Preferred Stock shall

be entitled to receive cumulative cash dividends when as and If declared by the Board of Directors

out of any funds legally available therefoz at the rate per year herein specified payable quarterly at

the rate of one-fuurth of such amount on the fifteenth day or if such day is not business day on

the first business day thereafter of January April July and October in each yeat The rate of

dividends shall initially be $7.00 per year per share Thereafleribe rate of dividends shall be

increased to $9.00 per share per year after the October 2001 dividend payment date if the

stockholders of the Corporation shall not have prior to that time approved the issuance of all

Common Stock issuable upon conversion of the Series Convertible Preferred Stock The rate of

dividends shaft be decreased to $7.00 per share after the first quarterly dividend payment date after

Stockholder Approval is obtained Cash dividends upon the Series Convertible Preferred Stock

shall commence to accrue and shall be cumulative from the date of issuance

If the dividend for any dividend period shall not have been paid or set apart in full for the

Series Convertible Preferred Stock the deficiency shall be fully paid or set apart fbr payment

before any distributions or dividends other than distributions or dividends paid in stock ranking

junior to the Series Convertible Preferred Stock as to dividends redemption payments and rights

upon liquidation dissolution or winding up of the Corporation shall be paid upon or set apart fur

Common Stock or stock of any other class or series of Preferred Stock ranking junior to the Series

Convertible Preferred Stock as to dividends redemption payments or rights upon liquidation

dissolution or winding up of the Corporation and li any Common Stock or shares of Preferred

Stock of any class or series ranking junior to the Series Convertible Preferred Stock as to

dividends redemption payments or rights upon liquidation dissolution or winding up of the

Corporation shall be redeemed repurchased or otherwise acquired for any consideration other than

stock ranking junior to the Series Preferred Stock as to dividends redemption payments and

rights upon liquidation dissolution or winding up of the Corporation No distribution or dividend

shall be paid up or declared and set apart for any sharçs.ofPrefbrred Stock ranking on parity

with the Series Convertible Preferred Stock as to dividends redemption payments or rights upon

liquidation dissolution or winding up of the Corporation for any dividend period unless at the same

time like proportionate distribution or dividend for the same or similar dividend period ratably in

proportion to the respective annual dividends fixed therefor shall be paid upon Or declared and set

apart for all shares of Preferred Stock of all series so ranking then outstanding and entitled to

receive such dividend

Section Voting Rights Except as provided herein or as may otherwise be required by

law the holders of shares of Series Convertible Preferred Stock shall not be entitled to any

voting rights as stockholders with respect to such shares

So long as any shares of Series Convertible Preferred Stock shall be outstanding

the Corporation shall not without the affirmative vote of the holders of at least two-thirds of

the aggregate number of shares of Series Convertible Preferred Stock at the thus
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outstanding by an amendment to the Restated Certificate of Incorporation by merger or

consolidation or in any other manner

authorize any class or series of stock .ranldng prior to the Series Convertible

Preferred Stock as to dividends redemption payments or rights upon liquidation

dissolution or winding up of the Corporation

ii alter or change the preferences special rights or powers given to the Series

Convertible Preferred Stock so as to acct such class of stock adversely but nothing in

this clause ji shall require such class vote in connection with any increase in the

total number of authorized shares of Common Stock or Preferred Stock in

connection with the authorization or increase in the total number of authorized shares of

any class of stock ranking on parity with the Series Convertible Preferred Stock or

in connection with the fixing of any of the paiticulars of shares of any other series of

Preferred Stock ranking on parity with the Series Convertible Preferred Stock that

may be fixed by the Board of Directors as provided in Article FOURTH of the

Certificate of Incorporation or

iii directly or indirectly purchase or redeem less than all of the Series

Convertible Preferred Stock at the time outstanding unless the full dividends to which

all shares of the Series Convertible Preferred Stock then outstanding shall then be

entitled shall have been paid or declared and sum sufficient for the payment thereof set

apait

if and whenever accrued dividends on the Series Convertible Preferred Stock

shall not have been paid or declared and sum sufficient for the payment thereof set aside for

six quarterly dividend periods whether or not consecutive then and in such event The

holders of the Series Convertible Preferred Stock voting separately as class shall be

entitled to elect tw directors at any annual meeting of the stockholders or any special

meeting held in place thereof or at special meeting of the holders of the SeriesB

Convertible Preferred Stock called as hereinafter provided Such right of the holders of the

Series Convertible Preferred Stock to elect two directors may be exercised until the

dividends in default on the Series Convertible Preferred Stock shall have been paid in full

or fends sufficient therefor set aside and when so paid or provided for then the right of the

holders of the Series Coiivertible Preferred Stock to elect such number of directors shall

cease but subject always to the same provisions fbr the vesting of such voting rights in the

case of any such future.default or defaults At any lime after such voting power shall have so

vested in the holders of the Series Convertible Preferred Stock the Secretaty of the

Corporation may and upon the written request of the holders of record often percent 10%
or more hi amount of the Series Convertible Preferred Stock then outstanding addressed to

him at the principal executive office of the Corporation shall call special meeting of the

holders of the Series Convertible Preferred Stock for the election of the directors to be

elected by them as hereinafter provided to be held Within sixty 60 days after delivery of

such request and at the place and upon the notice provided by law and in the bylaws of the

Corporation for the holding of meetings of stockholders provided however that the

Secretaay shall not be required to call such special meeting in the case of any such request

received less than ninety 90 days before the date fixed for the next ensuing annual meeting

of stockholders If at any such annual or special meeting or any adjournment thereof the

holders of at least majority of the Series Convertible Preferred Stock then outstanding and

entitled to vote thereat shall be present or represented by proxy then by vote of the holders
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of at least majority of the Series Convenible.Preferred Stock present or so represented at

such meeting the then authorized number ofdirectors of the Corporation shall be increased

by two and the holders of the Series Convertible Preferred Stock shall be entitled to elect

the additional directors so provided for The directors so elected shall serve until the next

annual meeting or until their inspective successors shall be elected and shall qualii

provided however that whenever the holders of the Series Convertible Preferred Stock

shall be divested of voting power as above provided the terms of office of all persons elected

as directors by the holders of the Series Convertible Preferred Stock as class shall

forthwith terminate and the number ofthe Board of Directors shall be reduced accordingly

If during any interval between any special meeting of the holders of the Series

Convertible Preferred Stock fbi the election of directors to be elected by them as provided in

this Section and the next ensuing annual meeting of stockholders or between annual

meetings of stockholders for the election of directors and while the holders of the Series

Convertible Prcfld Stock shall be entitled to elect two directors the number of directors

who have been ejected by the holders of the Series Convertible Preferred Stock shall by

reason of resignation death or removal be less than the total number of directors subject to

election by the holders of the Series Convertible Preferred Stock the vacancy or

vacancies in the directors elected by the holders of the Series Convertible Preferred Stock

shall be filled by the remaining director then in office ifany who was elected by the holders

of the Series Convertible Preferred Stock although less than quorum and ii if not sO

filled within sixty 60 days after the creation ihereof the Secretary of the Corporation shall

call special meeting of the holders of the Series Convertible Preferred Stock and such

vacancy or vacancies shall be tilled at such special meeting Any director elected to filL any

such vacancy by the remaining director then in office may be removed from office by vote of

the holders of majority of the shares of the Series Convertible Preferred Stock special

meeting of the holders of the Series Convertible Preferred Stockmay be called by

majority vote of the Board of Directors fbr the purpose of removing such director The

Secretary of the Corporation shall in any event within tea 10 days after delivery to the

Corporation at its principal office of request to such eftbct signed by the holders of at least

ten percent 10% of the outstanding shares of the Series Convertible Preferred Stock call

special meeting for such purpose to he held within sixty 60 days after deliveiy of such

request provided however that the Secretary shall not be required to call such special

meeting in the case of any such request received less than ninety 90 days before the date

fixed for the next ensuing annual meeting of stockholders

Section RedemptIon

Shares of Series Convertible Preferred Stock shall not be redeemable except as

follows

All but not less than all of the shares of Series Convertible Preferred Stock

shall be redeemed for cash in an amount equal to CX if prior to Stockholder Approval

the greater of the Liquidation Value plus all accrued and unpaid dividends with

respect to such shares whether or not declared and the Current Market Price of the

number of shares of Common Stock which would be issued to such holders if all shares

of Series Convertible Preferred Stock were converted into Common Stock on the

Redemption Date pursuant to Section and after Stockholder Approval the

Liquidation Value plus all dividends with respect to such shares whether or not

declared accrued and unpaid as of the Redemption Date as defined below on the first
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day after the twentieth anniversary of the Initial issuance of the Series Convertible

Preferred Stock

ii All but not less than all of the shares of Series Convertible Preferred Stock

may be redeemed at the option of the Corporation at any time after the seventh

anniversary of the initial issuance of the Series Convertible Preferred Stock Any

redemption pursuant to this clause iishall be solely -for Common Stock of the

Corporation and at the Redemption Date each holder of shares of Series Convertible

Preferred Stock shall be entitled -to receive in exchange and upon surrender of the

certificate therefbr that -number of fully paid and nonassessable shares of Common

Stock determined try dividing If prior to Stockholder Approval the greater ofa the

Liquidation Value plus all accrued and nnpai3 dividends with respect to such shares

whether or not declared and the Current Market Price of the nwnber of shares of

Common Stock which would be issued if all shares of Series Convertible Prcfvued

Stock were converted into Common Stock pursuant to Section on the Redemption

Dae or if after Stockholder Approval the Liquidation Value pius all accrued arid

unpaid dividends with respect to such shares whether or not declared thereon to the

Redemption Date by the Current Market Price of the Common Stock as of the

Redemption Date provided however that if prior to the Redemption Date there shall

have occurred Transaction as defined in Section 8bXiii the consideration

deliverable in any such exchange shall be the Alternate Consideration as provided in

Section 12

Notice of every mandatory or optional redemption shall be mailed at least thirty

30 days but not more than fifty 50 days prior to the Redemption Date to the holders of

record of the shares of Series Convertible Preferred Stock so to be redeemed at their

respective addresses as they appear upon the books of the Corporation Each Such notice shall

specifr the date on which such redemption shall be eflhctive the Redcctption Date the

redemption price or manner of calculating the redemption price and the place where

certificates for the Series Convertible Preferred Stock are to be surrendered for

cancellation

On the date that redemption is being made pursuant to paragraph of this Section

the Corporation shall deposit for the benefit of the holdÆs of shares of Series

Convertible.Preferred Stock the flmdi or stock certificates for Common Stock necessary for

such redemption with bank orust company in-the Borough of Manhattan the City of New

York having capital and surplus of at least $1000000000 Dividends paid on Common

Stock held for the benefit of the holders of shares of Series Convertible Preferred Stock

hereunder shall be held for the benefit of such holders and paid over without interest on

surrender of certificates for the Series Convertible Preferred Stock Any monies or stock

certificates so deposited by the Corporation and unclaimed at the end of one year from the

Redemption Date shall revert to the Corporation After such reversion any such bank or trust

company shall upon dcthand pay over to the Corporation such unclaimed amounts or deliver

such stock certificates and thereupon such bank or tout company shall be relieved of all

responsibility in respect thereof and any holder of shares of Series Convertible Preferred

Stock shall look only to the Corporation for the payment of the redemption price Any interest

accrued on funds deposited pursuant to this paragraph shall be paid from time to time to

the Corporation for its own account
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Upon the deposit of flmds or certificates for Common Stock pursuant to paragraph

in respect of shares of Series Convertible Preferred Stock being redeemed pursuant to

paragraph of this Section notwIthstanding that any certificates for such shares shall not

have been surrendered for cancellation the shares represented thereby shall on and after the

Redemption Date no longer be deemed outstanding and all rights of the holders of shares of

Series Convertible Preferred Stock shall cease and terminate excepting only the right to

receive the redemption price therthr Nothing hi this Section shall limit the right of

holder to convert shares of Series Convertible Preferred Stock pursuant to SectionS at any

time prior to the Redemption Date even if such shares have beast called the redemption

pursuant to Section 4a

In connection with any redemption pursuant to clause iiof paragraph of this

Section no fraction of share of common stock shall be issued but in lieu thereof the

Corporation shall pay cash adjustment hi respect of such fractional interest in an amount

equal to such fractional interest multiplied by the Current Market Price per share of Common

Stock on the Redemption Date

Section Fundamental Change in ControL

Not later than 10 business days following Fundamental Change in Control as

defined below the Corporation shall mail notice to the holders of Series Convertihie

Preferred Stock stating that Fundamental Change hi Control has occurred and advising such

holders of their right to exchange the Exchange Right any aM all shares of Series

Convertible Preferred Stock for shares of Common Stock as provided herein provided

however that if prior to the Exchange Date as defined below there shall have occurred

Transaction as defined in Section 8bXiii the consideration deliverable in any such

exchange shall be the Alternate Consideration as provided in Section 12 Such notice shall

state the dale on which such exchanges shall be effective the Exchange Date which

shall be the 21st business day from the date of giving such notice iithe number of shares of

Common Stock or Alternate Consideration for which each share of Series Convertible

Preferred Stock may be exchanged and iii the method by which each holder may give

notice of its exercise of the Exchange Right and iv the method and place for delivery of

certificates for Series Convertible Preferred Stock in connection with exchanges pursuant

hereto For period of twenty t20 business days following the notice provided herein each

holder of Series Convertible Preferred Stock may exercise the Exchaiige Right as provided

herein

Pursuant to the Exchange Right each share of Series Convertible Preferred Stock

shall be exchanged for that number of shares of Common Stock determined by dividing an

amount equal to ifprior to Stockholder Approval the greater ofa the Liquidation Value

plus all dividends accrued and unpaid with respect to such share as of the Exchange Date

whether or not declared and the Current Market Price of the number of shares of

Common Stock which would be issued if such share of Series Convertible Preferred Stock

were converted into Common Stock pursuant to Section Son the Exchange Date or if

after Stockholder Approval the Liquidation Value pjus all dividends accrued and unpaid with

respect to such share as of the Exchange Date whether or not declared in each case by the

Current Market Price per
share of Conunon Stock as of the Exchange Date

The holder of any share of Series Convertible Preferred Stock may exercise the

Exchange Right by surrendering the such purpose to the Corporation at its principal office or
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at such other office or agency maintained by the Corporation for that purpose certificate or

certificates representing the shares of Series Convertible Preferred Stock to be exchanged

accompanied by written notice stating that such holder elects to exercise the Exchange

Right as to all or specified number of such shares in accordance with this Section and

speciiying the name or names in which such holder wishes the certificate or certificates for

shares of Common Stock to which such holder Is entitled to be issued and such other

custonlaty documents as are necessary to effect the exchange In Case such notice shall

speci1 name or names other than that of such holder such notice shall be accompanied by

payment of all transfer taxes payable upon the issuance in such name or names of shares of

Common Stock to which such holder has become entitled Other than such taxes the

Corporation will pay any and all issue and other taxes other than taxes basedon income that

may be payable in respect of any issue or delivery of shares of Common Stock to which such

holder has become entitled on exchange of shares of Series Convertible Preferred Stock

pursuant hereto As promptly as practicable and in any event within five business days

after the surrender of such certificate or certificates and the receipt of such notice relating

thereto and if applicable payment of all transfer taxes or the demonstration to the

satisflction of the Corporation that such taxes have been paid the Corporation shall deliver

or cause to be delivered certificates representing the number of validly issued frilly paid and

nonassessable shares of Common Stock to which the holder of shares of Series Convertible

Preferred Stock so exchanged shall be entitled

Cd From and after the Exchange Date holder of shares of Series Convertible

Preferred Stock who has elected to exchange such shares for Common Stock as herein

provided shall have no voting or other rights with respect to the shares of Series

Convertible Preferred Stock sulect thereto other than the right to receive the Common Stock

provided herein upon delivery of the certificate or certificates evidencing shares of Series

Convertible Prcered Stock

In connection with the exchange of any shares of Series Convertible Preferred

Stock no fraction of share of Common Stock shall be issued but lieu thereof the

Corporation shall pay cash adjustment in respect of such fractional interest in an amount

equal to such fractional interest multiplied by the Current Market Price per share of Common
Stock on the Exchange Date

The Corporation shall at all times reserve and keep available out of its authorized

and unissued Common Stock solely for the purpose of the Exchange Rights provided herein

such number of shares of Common Stock as shall from time to time be sufficient to effect the

exchange provided herein The Corporation shall from time to time hi accordance with the

laws of Delaware increase the authorized amount of Common Stock if at any time the

number of authorized shares of Common Stock remaining unissued shall not be sufficient to

permit the exchange of all then outstanding shares of Series Convertible Preferred Stock

As used herein the term Fundamental Change in Control shall mean any mergez

consolidation sale of all or substantially all of the Corporations assets liquidation or

recapitalization other than solely change in the par value of equity securities of the

Common Stock in which more than one-third of the previously outstanding Commol Stock

shall be changed into or exchanged for cash property or securities other than capital stock of

the Corporation or another corporation Non Stock Consideration For purposes of the

preceding sentence any transaction in which shares of Common Stock shall be changed into

or exchanged for combination of Non Stock Consideration and capital stock of the
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Corporation or another corporation shall be deemed to have involved the exchange of

number of shares of Common Stock for Non Stock Consideration equal to the total number of

shares exchanged multiplied by fraction hi which the .nwnerator is the Fair Market Value of
the Non Stock Consideration and the denominator is the Fair Market Value of the total

consideration in such exchange each as determined by resolution of the Board of Directors

of the Corporation

Section Reacquired Shares Any shares of Series Convertible Preferred Stock

converted redeemed exchanged purchased or otherwise acquired by the Corporation in any

wanner whatsoever shall be retired and canceled promptly after the acquisition thereof All such

shares shall upon their cancellation and upon the filing of an appropriate certificate with the

Secretary of State of the State of Delaware become authorized but unissued shares of Preferred

Stock per value $1.00 per share of the Corporation and may be reissued as part of another series

of Preferred Stock par value $1.00 per share of the Corporation subject to the conditions or

restrictions on issuance set forth herein

Section Liquidation Dissohition or Wieding Up

Except as provided in paragraph of this Section upon any voluntary or

involuntary liquidation dissolution or winding tip
of the Corporation no distribution shall be

made to the holders of shares of capital stock of the Corporation ranking junior as to

divIdends redemption payments and rights upon liquidation dissolution or winding up of the

Corporation to the Series Convertible Preferred Stock unless prior thereto the holders of

shares of Series Convertible Preferred Stock shall have received if prior in Stockholder

Approval the greater ofa the Liquidation Value plus all accrued and unpaid dividends with

respect to such shares whether or not declared and the amount which would be

distributed to such holders if all shares of Series Convertible Preferred Stock had been

converted into Common Stock pursuant to Section and after Stockholder Approval the

Liquidation Value plus all accrued and unpaid dividends with respect to sUch shares whether

or not declared or ii to the holders of shares of capital stock ranking on parity with the

Series Convertible Preferred Stock as to dividends redemption payments and rights upon

liquidation dissolution or winding up of the Corporation except distributions made ratably

on the Series Convertible Preferred Stock and all such parity stock in proportion to the total

amounts to which the holders ofall such shares are entitled upon such liquidation dissolution

or winding up The Liquidation Value shall be $100.00 per share

If the Corporation shall commence voluntary case under the Federal bankruptcy

laws or any other applicable Federal or State bankruptcy insolvency or similar law or

consent to the entry of an order for relief in an involuntary case under any such law or to the

appointment of receiver liquidator assignee custodian trustee sequestrator or other

similar official of the Corporation or of any substantial jart of its property or make an

assignment for the benefit of its creditors or admit in writing its inability to pay its debts

generally as they become due or if decree or order for relief in respect of the Corporation

shall be entered by court having jurisdiction in the premises in an involuntary case under the

Federal bankruptcy laws or any other applicable Federal or State bankruptcy insolvency or

similar law or appointing receIver liquidator assignee custodian trustee sequestrator or
other similar official of the Corporation or of any substantial part of its property or ordering

the winding up or liquidation of its affairs and on account of any such event the Corporation

shall liquidate dissolve or wind up no distribution shall be made to the holders of shares

of capital stock of the Corporation ranking junior to the Series Convertible Preferred Stock
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as to dividends redemption payments and rights .upon liquidation dissolution or winding up

of the Corporation unless prior thereto the holders of shares of Series Convertible

Preferred Stock shall have received ifpiiorto StoctholderApproval the greater of the

Liquidation Value plus all accrued and unpaid dividends with respect to such shares whether

or not declared and the amount which would be distributed to such holders if all shares of

Series Convertible Preferred Stock had been converted into Conunon Stock pursuant to

Section and after Stockholder Approval the Liquidation Value plus all accrued and

unpaid dividends with respect to such shares whether or not declared or II to the holders of

shares of capital stock ranking on parity with the Series Convertible Preferred Stock as to

dividends redemption payments and rights upon liquidation dissolution or winding up of the

Corporation except distributions made ratably on the Series Convertible Preferred Stock

and all such parity stock in proportion to the total amounts to which the holders of all such

shares are entitled upon such liquidation dissolution or winding up

Neither the consolidation merger or other business combination oldie Corporstion

with or into any other Person or Persons nor the sale of all or substantially all of the assets of

the Corporation shall be deemed to be liquidation dissolution or winding up of the

Corporation for purposes of this Section

Section Conversion Subject to the condition that the Stockholder Approval chall first

have been obtained each share of Series Convertible Preferred Stock shall be convertible at any

time at the option of the holder thereof into the righi to receive shares of Common Stock on the

terms and conditions set forth in thiiSection

Subject to the provisions lbr ad usUnent hereinafter set forth each share of Series

Convertible Preferred Stock shall be converted Into the right to receive antunber of firily paid

and nonassessable shares of Common Stock which shall be equal to the Liquidation Value

divided by the Conversion Price as herein defined Initially the Conversion Price shall be

127% of $86.42 The Conversion Price shall be subject to adjustment as provided in this

Section

The Conversion Price shall be subject to adjustment from time to time as follows

In case the Corporation shall at any time or from time to time declare

dividend or make distribution on the outstanding shares of Common Stock in shares

of Common Stock or subdivide or reclassif the outstanding shares of Common Stock

into greater number of shares or combine or reclassitj the outstanding shares of

Common Stock into smaller number of shares of Common Stock or shall declare

order pay ormakeadividend or otherdistribution on any other class or series of capital

stock which dividend or distribution includes Common Stock then and in each such

case the Conversion Price shall be adjusted to equal the number determined by

multiplying the Conversion Price immediately prior to such adjusimetit by

fraction the denominator of hich shall be the number of shares of Common Stock

outstanding irnipediately after such dividend distribution subdivision or

reclassification and the numerator of which shall be the number of shares of Common

Stock outstanding immediately before such dividend distribution subdivision or

reclassification An adjustment made pursuant to this clause shall become eflbctive

in the case of any such dividend or distribution immediately after the close of

business on the record date for the determination of holders of shares of Common Stock

entitled to receive such dividend or distribution or in the case of any such
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subdivision reclassification or combination at the close of business on the day upon

which such corporate action becomes effective

ii In case the Corporation shall at any time or from dine to dine declare order

pay or make dividend or other distribution including without limitation any

distribution of stock evidences of indebtedness or other securities cash or other

property or tights or warrants to subscribe for securities of the Corporation or any of its

Subsidiaries by way of distribution dividend or spinoff but excluding regular ordinary

cash dividends as may be declared from time to time by the Corporation on its

Common Stock other than distribution or dividend of shares of Common Stock that is

referred to in clause of this paragraph then and In each such case the

Conversion Price shall be adjusted to equal the number determined by multiplying

the Conversion Price immediately prior to the record date fixed for the

determination of stockholders entitled to receive such dividend or distribution by

fraction the denoniinator of which shall be the Current Market Price per share of

Common Stock on the last Trading Day on which purchasers of Common Stock in

regular way trading would be entitled to receive such dividend or distribution and the

numerator of which shall be the Current Market Price per share of Common Stock on

the first Trading Day on which .purcbasers of Common Stock in regular way trading

would not be entitled to receive such dividend or distribution the Ex-dividend Date
provided that the fraction determined by the foregoing clause shall not be greater

than An adjustment made pursuant to this clause ii shall be effective at theclose of

business on the El-dividend Date If the Corporation completes tender offer or

otherwise repurchases shares of Common Stock in single transaction or arelated series

of transactions provided such tender offer or offer to repurchase is open to all or

substantially all holders of Conimon Stock not including open market or other selective

repurchase programs the Conversion Price shall be adjusted as though Athe
Corporation had effected reverse split

of the Common Stock to reduce the number of

shares of Common Stock outstanding from the number outstanding immediately

prior to the completion of the tender offer or the first repurchase for which the

adjustment is being made to the number outstanding immediately after the

completion of the tender offer or the last repurchase for which the adjustment is being

made and the Corporation had paid dividend on the Common Stock outstanding

immediately after completion of the tender offer or the last repurchase for which the

adjustment is being made in an aggregate amount equal to the aggregate consideration

paid by -the Corporation pursuant to the tender offer or the repurchases for which the

adjustment is being made the Aggregate Consideration provided that in no event

shall the Conversion Price be increased as result of the foregoing adjustment In

applying the first two sentences of this Section 8bXii to the event described in clause

of the preceding sentence the Current Market Price of the Common Stock on the

date Immediately following the closing of any such tender offer or on the date of the last

repurchase shall be taken as the value of the Common Stock on the Ex-dividend Date

and the value of the Common Stock on the day preceding the Ex-dividend Date shall be

assumed to be equal to the sum ofx the value on the Ex-dividend Date and the per

share amount of the dividend described in nuch clause compited by dividing the

Aggregate Consideration by the number of shares of Common Stock outstanding after

the completion of such tender offer or repurchase In the event that any of the

consideration paid by the Corporation in any tender offer or xepurcliaseio which this

Section 8bQi applies is in form other than cash the value of such consideration shall
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be determined by an independent investment banking finn of nationally recognized

standing to be selected by the Board of Directors of the Corporation

iii In case at any
time the Corporation shall be party to any transaction

Including without limitation merger consolidation sale of all or substantially all of
the Corporations assets liquidation or recapitalization other than solely change in the

par value of equity securities of the Common Stock and excluding any transaction to

which clause or ii of this paragraph applies in which the previously outstanding

Common Stock shall bà changed into or exchanged for different securities of the

Corporation or common stock or other securities of another corporation crinterests in

ncnccrporate.entity or other property including cash or any combination of any of the

foregoing each such transaction being herein.called the Transaction then each share

of Series Convertible Preferred Stock then outstanding shall thereafter be convertible

into in lieu of the Common Stock issuable upon such conversion prior to consummation

of such Transaction the kind and amount of shams of stock and other securities and

property receivable including cash upon the consummation of suchTransactlon by

holder of that number of shares of Common Stock into which one share of Series

Convertible Preferrerl Stock would have been convertible without giving effect to any

restriction on convertibility immediately prior to such Transaction including on pro

rain basis the cash securities or property received by holders of Common Stock In any

such transaction The Corporation shall not be party to Transaction that does not

expressly contemplate and provide for the foregoing

iv If any event occurs as to which the foregoing provisions of this Section 8b
are not strictly applicable but the failure to make any adjustment to the Conversion Price

or other conversion mechanics would not fizIly
and equitably protect the conversion

rights of the Series Preferred Stock in accordance with the essential intent and

principles of such provisiOns then in each such case the Board of Directors of the

Corporation shall make such appropriate adjustments to the Conversion Price or other

conversion mechanics on basis consistent with the essential intent and principles

established in this Section as may be necessary to fWy and equilably pieserv

without dilution or diminution the conversion rights of the Series Convertible

Preferred Stock

If any adjustment required pursuant to this Section would result- in an increase or

decrease of less than 1% in the Conversion Price the amount of any such adjustment shall be

carried forward and adjustment with respect thereto shall be made at the time of and together

with any subsequent adjustment which together with such amount and any other amount or

amounts so carried forward shall aggregate at least 1% of the Conversion Price

The Board of Directors may at its option increase the number of shares of Common
Stock into which each share of Series Convertible Preferred Stock may be converted in

addition to the adjustments required by this Section as shall be determined by it as

evidenced by resolution of the Board of Directors to be advisable in order to avoid or

diminish any income deemed to be received by any holder for federal income tax purposes of

shares of Common Stock or Series Convertible Preferred Stock resulting from any events

or occurrences giving rise to adjustments pursuant to this Section or from any other similar

event

10
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The holder of any shares of Series Coüvertible Preferred Stock.may exercise his

right to receive in respect of such shares the shares of Common Stock or other property or

secusities as the case may be to which such holder is entitled by surrendering for such

purpose to the Corporation at its principal office or at such other office or agency maintained

by the Corporation for that purpose certificate or certificates representing the shares of

Series Convertible Preferred Stock to be converted accompanied by written notice staling

that such holder elects to convert all or specified number of such shares in accordance with

this Section and specifying the name or names in which such holder wishes the certificate

or certificates for shares of Common Stock or other property or securities as the case may be

to which such holder is entitled to be issued and such other customary documents as are

necessary to effect the conversion In case such notice shall speci1 name or names cthcr

than that of such holder such notice shall be accorn$nicd by payment of all transfer taxes

payable upon the issuance in such came or names of shares of Common Stock or other

property or securities as the case may be to which such holder has become entitled Other

than such taxes the Corporation will pay any and all issue and other taxes other than taxes

based on income that may be payable in respect of any issue or delivery of shares of

Common Stack or such other property or securities as the case may be to which such holder

has become entitled on conversion of Series Convertible Preferred Stock pursuant hereto

As promptly as practicable and in any event within five business days after the surrender

of such certificate or certificates and the receipt of such notice relating thereto and if

applicable payment of all transfer taxes or the demonstration to the satisfaction of the

Corporation that such taxes have been paid the Corporation shall deliver or causc to be

delivered certificates representing the number of validly issued fully paid and noissessablc

full shares of Common Stock to which the holder of shares of Series Convertible Preferred

Stock so converted shall be entitled or such other property or assets as the case may be to

which such holder has become entitled The date upon which holder delivers to the

Corporation notice of conversion and the accompanying documents referred to above is

referred to herein as the Conversion Date

From and after the Conversion Date holder of shares of Series Convertible

Preferred Stock shall have no voting or other rights with respect to the shares of Series

Convertible Stock subject thereto other than the right to receive upon delivery of the

certificate or certificates evidencing shares of Series Convertible Preferred Stock as

provided by paragraph 8e the securities or property described in this Section

In connection with the conversion of any shares of Series Convertible Preferred

Stock no fraction of share of Common Stock shall be Issued but in lieu thereof the

Corporation shall pay cads adjustment in respect of such fractional interest in an amount

equal to such fractional interest multiplied by the Current Market Price per share of Common
Stock on the day on which such shares of Series Convertible Preferred Stock are deemed to

have been converted

Upon conversion of any shares of Series Convertible Preferred Stock if there are

any accrued but unpaid dividends thereon the Corporation shall at its option either pay the

same in cash or deliver to the holder an additional number of fblly paid and nonaisessable

shares of Common Stock determined by dividing the amount of such accrued and unpaid

dividends by the Conversion Price

The Corporation shall at all times reserve and keep available out of its authorized

and unissued Common Stock solely for the purpose of effecting the conversion of the Series
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Convertible Preferred Stock such number of shares of Common Stock as shall from thneto

lime be sufficient to eflbct the conversion of all then outstanding shares of Series

Convertible Preferred Stock The Corporation shall from time to lime in accordance with the

laws of Delaware increase the authorized amount of Common Stock if at any time the

number of authorized shares of Common Stock remaining unissued shall not be sufficient to

permit the conversion at such time of alL then outstanding shares of Series Convertible

Preferred Stock

Seetlo Reports as to AdjgcbJrenLL Whenever the Conversion Price is adjusted as

provided in Section hcreof the Corporation shall promptly place on file at its principal office

aid at the office of each transfer agent for the Series Convertible Preferred Stock If any

statement signed by an officer of the Corporation setting forth in reasonable detail the event

requiring the adjustment and the method by which such adjustment was calculated and specifying

the new Conversion Price and iipromptly mail to the holders of record of the outstanding shares

of Series Convertible Preferred Stock at their respective addresses as the same shall appear in the

Corporations stock records notice stating that the number of shares of Common Stock into which

the shares of Series Convertible Preferred Stock are convertible has been adjusted and setting

forth the new Conversion Price or describing the new stock securities cash or other property as

result of such adjustment brief statement of the facts requiring such adjustment and the

computation thereof and when such adjustment became effective

Section 10 Definitions For the purposes of the Certificate of Designations Preerences

and Rights of Series Convertible Redeemable Preferred Stock which embodies this resolution

Curatnt Market Price per share of Common Stock on any date for all purposes of Section

shalt be deemed to be the closing price per share of Common Stock on the date specified For all

other pwpcses hereunder Current Market Price on any date shall be deemed to be the average of

the closing prices per share of Common Stock for the five consecutive trhding days ending two

trading days prior to such date The closing price for each day shall be thelast sale price regular

way or in case no such sale takes place on such day the average of the closing bid and asked

prices regular way in either case as reported in the principal consolidated transaction reporting

system with respect to securities Listed or admitted to trading on the New York Stock Exchange or

if the Common Stock is not listed or admitted to trading on the New York Stock Exchange as

reported in the principal consolidated transaction reporting system with respect to securities listed

on the principal national securities exchange on which the Common Stock is listed or admitted to

trading or if the Common Stock is not listed or admitted to trading on any national securities

exchange the last quoted sale price or if not so quoted the average of the high bid and low asked

prices in the over-the-counter market as reported by the National Association of Securities

Dealers Inc Automated Quotations System NASDAQ or such other system then in use or if

on any such date the Common Stock is not quoted by any such organization the average of the

closing bid and asked prices as furnished by professional market maker making market in the

Common Stock selected by the Board of Directors If the Common Stock is not publicly held or so

listed or publicly traded Current Market Price shall mean the Fair Market Value per share as

determined in good faith by the Board of Directors of the Corporation

FairMarket Value means the amount which willing buyer would pay willing seller in an

arms-length transaction as determined in good faith by the Board of Directorsof the Corporation

unless otherwise provided herein
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Person means any individual firm corporation or other entity and shall include any

succesSor by merger or otherwise of such entity

Trading Day means day on which the principal national securities exchange on which the

Common Stock is listed or admitted to trading is open for the transaction of business or If the

Common Stock is not listed or admitted to trading on any national securities exchange any day

other than Saturday Sunday or day on which banking institutions in the Stats of New Yctic are

authorized or obligated by law or executive order to close

Section 11 Rank The Series Convertible Preferred Stock shall with respect to payment

of dividends redemption payments and rights pon liquidation dissolution or winding up of the

Corporation rank prior to the Common Stock of the Corporation and any class or series of

Preferred Stock which provides by its terms that his to rank junior to the Series Preferred Stock

and ii on parity with each other clara or series of Preferred Stock of the Corporation

Section 12 Alternate ConsideratlolL For purposes of determining the consideration

payable upon exercise of the optional redemption provided in Section 4aXii and upon the exercise

of the Exchange Right provided In SectionS if there shall have occurred Transaction as defined

in Section 8bjii the Common Stock that would otherwise have been issued to holder of Series

Convertible Preferred Stack br each share of Series Convertible Preferred Stock pursuant to

Section 4aXii or Section as applicable shalt be deemed to instead be the kind and amount of

shareS of stock or other securities and property recciable including cash upon consummation of

such Transaction the Alternate Ccisideration in respect of the Common Stock that would result

in the Fair Market Value of such Alternate Consideration measured as of the Redemption Date or

Exchange Dale as applicable being equal to if prior to Stockholder Approval the greater of

the Liquidation Value plus all dividends accrued and unpaid with respect to such share of Series

ConvertflIe Preferred Stock whether or not declared measuted as ofthe Rhdemption Date or the

Exchange -Date as applicable and the Fair Market Value of the kind arid amount of shares of

stock and other securities and
prpperiy

receivable including cash pursuant to Section 8bXiii

which would have been issued if such share of Series Convertible Preferred Stock had been

converted pursuant to Section immediately prior to the consummation of the Transaction or

if after Stockholder Approval the Liquidation Value plus all dividends accrued and unpaid with

respect to such share of Series Convertible Preferred Stock whether or not declared measured as

of the Redemption Date or Exchange Date as applicable In the event the subject Transaction

provides fec an election of the consideration to be received in respect of the Common Stock then

each holder of Series Convertible Prefbiyed Stock shall be entitled to make similar election

with respect to the Alternate Consideration to be received by it under Section 4aXii or SectionS

as applicable Any determination of the Fair Market Value of any Alternate Consideration other

than cash shall be detennined by an indepandent investment banking firm of nationally recognized

standing selected by the Board of Directors of the Corporation The Fair Market Value of any

Alternate Consideration that is listed on any national securities exchange or traded on the

NASDAQ National Market shall be deemed to be the Current Market Price of such Alternate

Consideration
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JOHN flEVEDDEN

Horandum M0716 F1SMAOMB Meinorand M-07-16

January 23 2008

Office of Chief Counsel

Division of Coiporation
Finance

Securities and Bxchange Conunission

lOOPStrectNE

Washington DC 20549

Northrop Grumman Corporation NOC
Shareholder Position on CompanyNo-Action Request

Rule 14a-8 Proposal Special Shareholder Meetings

John Chevedclen

Ladies and Gcntlemen

The Januaiy 17 2008 company no action request
is flawed in arguing that the plural term

governing documents cannot meairboth the bylaws and the Certificate of Tnootporation The

company does not provide any methodology on its unwarranted or else conclusion that

governing documents must mean only one of two lbxms of governing documents

Using the company logic it would take two concurrent rule l4-8 resolutions to adopt this topic

one to change the bylaws and another to change the certificate Or perhaps it could be

accomplished with two consecutive resolutions again using the companys logic and create

unique type of rule 14a-8 situation

There is no text in thIs resolution asking the board to act unilaterally or for complete

stockholder control over the time and subject matter ofa special meeting or Thr an unrestricted

right to control such timing The company should not be permitted to nnilateraliy revise this

resolution in key places and then argue that the compaay version of the resolution should be

excluded

Using the company version of the resolution- provides multiplier effect on the number of

argument headings that are used in the company no action request

The board can adopt this resolution by setting in motion the required steps tbr adoption and

monitoring those steps If the board made up its mind to adopt cumulative voting there is no

reason the board could not take the steps needed to adopt this resolution

The company claims that .there ir no shareholder right to call special meeting wider Dclaware

law Yet this is timely example of Delaware company adopting the sahie topic of this

resolution bold added
Form 8-K for BORDERS GROUP INC

18-Jan-2008
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FEM 5.03 AMENDMENTS TO ARTICLES OF INCORPORATION OR
BYLAWS CHANGES IN FISCAL YEAR
On and effective as of January 17 2007 the Board of Directors adopted the

Fourth Amendment to the restated By-Laws of the Company The purpose of the

Fourth Amendment was to provide that Special Meetings of Stockholdes for

any purpose or purposes may be called by the Chief Executive Officeror by the

Board of Directors acting pursuant to resolution adopted by majority of the

entire Board of Directors and shall be called by the Secretary upon the

request of the holders of at least twenty-live percent 25% of the shares of

the Corporation outstanding and entitled to vote at the meeting copy of

the Fourth Amendment to the Restated By-Laws of the Company is attached

hereto as EXhibit 3.7 and is incorporated herein by.refererice

AcopyofthftrbfodedtetheeompanyiflaflonDFL Inordertoexpedite

the rule 14a-8 process it is requested that the company forward any addition rule 14a-8

response in the same type format to the undersigned

For these reasons it is requested that the staff find that this resolution cannot be omitted from the

company proxy It is also respectfblly requested thaf the shareholder have the last opliortDnity to

submit material in support of including this proposal since the company had the first

opportunity

Sincerely

John Chevedden

cc

Stephen Yalas stcphen.yslasngc.com

CFOCC-00037098



JORN 1IEYEDDEN

RSMA 0MB Memorandum MO7-16

Januaiy 16 2012

omce of chief Counsel

Division of Corporation Finance

Securities and Eange Commission

100 Street NE
Washington DC 20549

Rule 14a-8 Proposal

Lia Clalborne Inc LIZ
Special Shareholder Meeting

Keimeth Steiner

Ladies and Genllemen

This further responds to the January 13 2012 company request to avoid this established rule

14a-8 proposal

Page of the no action request refers to the company receiving 2010 shareholder proposal for

10% of shareholders to call special meeting The company responded with new governing text

that allowed 35% of shareholders to call special meeting The company received no action

relief according to Liz Clafrborne bic February 252010

Apparently the companys no action request is implicitly admitting for the first time that the

company fulled to advise the Staff in 2010 that in its claim of substantially implementing the rule

14a-8 proposal that the company was at the same time secretly imbedding text in the adoptive

words that could support later company argument that shareholders would never again have

rule 14a-8 voice on the subject of special shareholder meetings.

In other words the company was secretly setting up its adoptive text to support an argument that

future nile 14a-8 proposal on the very same topic with different provisions would arguably

violate Delaware law and would arguably cause the directors to violate their fiduciary duffes

This is distuthing issue because substantial number of companies are seeking 2012 no action

relief on substantially-implemented grounds And these companies are providing bare-bones

descriptions of the steps they are taking to purportedly substantially bnplcmcut rule 14a-8

proposals This leaves wide-open the possibly that some of these companies are secretly laying

the ground work fbr twofer deal

Exclude current nile 14a-8 proposal

Add governing text to arguably forever silence rule 14a-8 voice on the very same proposal

topic but with different provisions

This is to request that the Securities and Exchange Commission allow This resolution to stand and

be voted upon inthe 2012 proxy



Sincerely

Kcmieth Steiner

Christopher
Di Nardo cbdinardo@liLCOlfl



JORN HEVEDDEN

RSMA 0MB Memorandum M-07-16

January 16 2012

Office of ChiefCounsel

Division of Corporation Finance

Securities and Exchange Commission

lOOFStreetNE

Washington DC 20549

Rule 14a-8 Proposal

LIz Clalborne Inc LIZ
Special Shareholder Meeting

Kenneth Steiner

Ladies and Gentlemen

This Thrther responds to the January 13 2012 company request to avoid this established rule

14a-8 proposal

The company makes the ridiculous claim that if proponents intent is one thing but the

proposal text calls for less .11 necessary then the proposal textmust be judged solely by the

proponents original intent

The company raises an objection as though the o1jection was not already addressed by the

proposal ted The proposal states This proposal does not impact our boards current power to

call special meeting which already allows the Board to call secia1 meeting witlx.mt

requiring stock ownership by board members

The company repeatedly cites purported case that does not exist according to the attachment

Northrop Grumman Coporation January 17 2008

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon in the 2012 proxy

Sincerely

cc

Kenneth Steiner

Christopher Di Nardo hrisdinardollz.coni



Rule 14a-8 Proposal November 252011
SpecIal Shareowner Meetings

Resolved Shareawners ask our board to take the steps necessary unilaterally to the fullest extent

permitted by law to amend our bylaws and each appropriate governing document to give holders

of 10% of our outstanding common stock or the lowest percentage permitted by law above

10% the power to call special sbareowner meeting

This includes that such bylaw and/cr charter text will not have any exclusionary or prohibitive

language in regard to calling special meeting that apply only to shareowners but not to

management and/or the board to the fullest extent permitted by law

Special meetings allow shareowners to vote on important matters such as electing new directors

that can arise be eeanmiat meetings Shareowner input on the timing of shareowner meetings
is especially important when eventa unfold quickly and issues maybecome moot by the next

annual meeting This proposal does not impact our boards curmntpo to call special

This proposal topic wen mere than 60% support atCVS Sprint and Safeway

Our management scuttled our opporbmity to vote on the 2010 shareholder proposal to enable

10% of shareholders to call special meeting Our management made us vote unnecessarily no

less on weak management proposal for an almost insurmountable 35% of shareholders to call

special meeting in order to scuttle oi opportunity to vote on the shareholder proposal for

realistic 10% of shareholders to call special meetin That is the reascriit is
necessary to

resnbmitthis proposal topic

Plus we gave 65%-support to the 2011 shareholder proposal for shareholder opportunity to act

by written consent and our management had not taken any action to adopt it

Please encourage our board to respond positively to this proposal to initiate improved corporate

governance arid financial performance Special Sbareowner Meetings Yes on



MsIbfl of Crporatofl Flnaica No-AcUonLtters Issued Vader ExchangeAct Ruse 345-3 1115132 715AM

Moody% Cornoration February 11 2008

Moodys Corporation March 72008
Moodvs Cornoratton January 29 2008

Moorola Inc January 2008
Motorola. Inc January 2008

National Penn Bancshares Inc.. January 10 2008
New York Community Bancorp Inc. February 19 2008
The New York Times Company DecemLer 31 2008
The New York TIries CompanY January 15 2008

The New York Times Comoany 3anuary 23 2008

Nicor Inc January 28 2008

Nicor Inc February 12 2008

ilpurce Inc.. March 10 2008
NorfolkSouthern Corporation January 14 2008

gheast UtIlities March 2008

Northrop Grumman CorporatIon March 10 2008

Northrop GrurnmanCorporatlon February 29 2008
Rorthroo Grumman Corooration February 14 2008j
NucorCorooratlon March 2008

LVR Inc. January 24 2008

NYSE Euronext January 16 2008
Office Depot Inc. February 25 2008
OGE Enemy Corn. February 27 2008
OGE Energy Coro. February 27 2008
OGE Eneriy Corp January 16 2008

Omritcom Group Inc. February 42008
ONEOK Inc. February 25 2008

ONEOK Inc.. February 2008

NEOK Inc. March 2008
Patriot Scientific Corporation August 21 2008
The Pep Boys Manny Moe Jack April 2008

PepsiCo Inc. February 28 2008

PepsiCo Inc. February 28 2008

PepsiCo Inc January 31 2008

PetSmart Inc March 28 2008
Pfizer 1nc. March 2008

flrInc March 24 2008

Pflzeirtc. February 25 2008

Pflzerlnc February 14 2008

Pflerinc. February 12 2008
Pfizer Inc. January 29 2008
Pfizer Inc. January 10 2008

PG8E Corooration March 2008
PGE Comoration March 2008
PGE Comoration March 2008

PGE CorporatIon February 25 2008

Pinnacle West Capital Corporation March 112008
Pinnacle West Capital Corporation March 28 2008

Point Blank Solutions Inc March 10 2008

Point Blank Solutions Inc March 21 2008

oriceline.com Incorporated March 27 2008

The Procter Gamble Comoarty July 29 2008

IhPrócter Gamble Company July 28 2008

ltpJIwigordors1cnif-noactionI2OO3_34a-shtiuI1m Page 7of8



JOBN HEVEDDEN

F1SMA 0MB Memorandum M-07-16

January 152012

Office of Cief Counsel

Division of Corporation Finance

Securities and Bxthange Commission

lOOFStreetNE

Washington DC 20549

Rule 14a4 Preposal

Ui claiborne Inc LIZ
Special Shareholder Meeting

Kenneth Steiner

Ladies and Genlleznen

This responds to the January 13 2012 company request to avoid this established rule 14a4

proposal

Page of the no action request refers to the company receiving.a 2010 shareholder proposal fi
10% of sbareho1dei to cali special meeting The company responded with new governing text

that allowed 35% of shareholders to call special meeting This was consistent with Liz

C7afrborne Inc February 252010 which is attached The company fails to give reason why
Delaware Jaw would now supposedly prevent the company from repeating the same steps

it took

in 2010 and change the 35% figur to 10%

This is to request that the Securities and Exchange Commission allow this resolution to stand and

be voted upon inthe 2012 proxy

Sincerely

cc
Kenneth Steiner

Christopher Di Nardo sdino@liz.conr



Fcbniaiy25 2010

Respusase of the Office Of Chief Counsel

DMslon ofCorpoonltoanea

Rc Liz Qaibome ln
Incoming lettor dated January 132010

The proposal asks the board to tab the steps necessary to amend the bylaws and

cath appropriate govonileg document to give holders of 10% of Liz Ialbornos

outstanding wnmii stock or the lowest percentage
allowed by law above 10%tbc

powerto all aspeeialhaiieownermeedn

There sppers tobe scene basis thr your view that Liz Claibome mayexclude the

proposal under rule 14a-8i9 Yourepresentthatu%atterR to be voted on at the

upcoming stoÆholderEs meeting Include proposal sponsored by Lizalborne toawid

Liz Clalbornes restated certificate of Incorpo nandbylas to enable stocidioldeas

owninguot less than 35% ofthe outstanding stock ofLiz Claibonie to call special

meetings of stceboldcrs You indicate That 11th proposal and the proposed amaidæicets

sponsored by LizClalborne directly confliót and would present
alternative and

conflicting decisions fbr stockholdaes becanac they Coutain dff1rentthrethoId levels thra

stockholder to call ipecial meeting Accordingly we will not recommend ºnfiwcement

action to the Commission ifLiz Clalboxne emilts theproposal from its proxy materials in

reliance on ride 14a-8i9

Sincerolyr

Michael Reedich

Special Counsel
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By email to shareholderproposalssec.gov

U.S Securities and Exchange Commission

Office of Chief Counsel

Division of Corporation Finance

100 Street N.E

Washington D.C 20549

Re Stockholder Proposal of Mr Kenneth Steiner Pursuant to Rule 4a-8 of the Securities

Exchange Act of 1934

Dear Sir or Madam

This letter is submitted on behalf of Liz Claiborne Inc Delaware corporation

the Company In accordance with Rule 14a-8j under the Securities Exchange Act of

1934 as amended we are filing this letter with respect to the stockholder proposal and

supporting statement from Mr Kenneth Steiner the Proponent dated November

2011 delivered to the Company on November 25 2011 the Stockholder Proposal by

Mr John Chevedden for inclusion in the definitive proxy materials that the Company

intends to distribute in connection with its 2012 Annual Meeting of Stockholders the

2012 Proxy Materials We hereby request confirmation that the staff of the Division

of Corporation Finance the Staff will not recommend any enforcement action if in

reliance on Rule 14a-8 the Company omits the Stockholder Proposal from its 2012 Proxy

Materials

PAUL WEISS RIFKIND WHARTON GARRISON LLP

1285 AVENUE OF THE AMERICAS
NEW YORK NEW YORK 10019-6064

TELEPHONE 212 T3000
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January 13 2012
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PAUL WEISS RIFKIND WHARTON GARRISON LLP

U.S Securities and Exchange Commission

Pursuant to Rule 14a-8j this letter is being filed with the U.S Securities and

Exchange Commission the Commissionno later than 80 days before the Company

files its definitive 2012 Proxy Materials In accordance with Staff Legal Bulletin No
14D CFShareholder Proposals November 2008 question we have submitted

this letter to the Commission via e-mail to shareholderproposals@sec.gov Pursuant to

Rule 14a-8j copy of this letter is being simultaneously sent by email to Mr John

Chevedden as the Proponents proxy and by overnight courier to the Proponent as

notice of the Companys intent to omit the Stockholder Proposal from the Companys

2012 Proxy Materials This letter constitutes the Companys statement of the reasons that

it deems the omission of the Stockholder Proposal to be proper We have been advised

by the Company as to the factual matters set forth herein

For the reasons stated herein we believe the Stockholder Proposal may be

excluded from the Companys 2012 Proxy Materials under Rules 14a-8il 14a-8i2

14a-8i6 14a-8b and 14a-8fl Our conclusions are supported by our opinion as

the Companys Counsel licensed to practice law in Delaware which opinion is attached

to this letter as Exhibit the Delaware Opinion We hereby respectfully request

confirmation that the Staff will not recommend enforcement action ifwe exclude the

Stockholder Proposal from the Companys 2012 Proxy Materials

The Stockholder Proposal

The Stockholder Proposal requests that the Board of Directors of the Company

the Board

.. take the steps necessary unilaterally to the

fullest extent permitted by law to amend our bylaws and

each appropriate governing document to give holders of

10% of our outstanding common stock or the lowest

percentage allowed by law above 10% the power to call

special shareowner meeting

This includes that such bylaw and/or charter text will not

have any exclusionary or prohibitive language in regard to

caffing special meeting that apply only to shareowners but

not to management and/or the board to the fullest extent

permitted by state law

copy of the Stockholder Proposal and related other correspondence is attached

to this letter as Exhibit
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II Statement ofReasons to Exclude

The Company may exclude the Stockholder Proposal from its 2012 Proxy

Materials nursuant to Rule 14a-8i2 because the Stockholder Proposal

would if implemented cause the Company to violate Delaware law

Rule 14a-8i2 permits company to exclude stockholder proposal that

would if implemented cause the company to violate any state federal or foreign law to

which it is subject The Company is incorporated under the laws of the State of

Delaware For the reasons set forth below and in the Delaware Opinion the Company

believes if implemented the Stockholder Proposal would cause it to violate Delaware

law

Implementation ofthe Stockholder Proposal would require the

Board to refrain from exercising their fiduciary duties and declare

advisable an amendment to the Restated Certflcate that the

directors might not determine to be in the best interests of the

Company and its stockholders

Both Article EIGHTH of the Companys Restated Certificate of Incorporation as

amended the Restated Certificate and By-Laws the By-Laws currently provide

that special stockholder meeting may be called by the Companys Secretary upon the

request
of holders of 35% or more of the Companys common stock Amending the By

Laws to provide for 10% threshold as requested by the Stockholder Proposal would

result in conflict between the By-Laws and the Restated Certificate As noted in the

Delaware Opinion Delaware General Corporation Law as amended the DGCL
Section 109b provides that the bylaws of Delaware corporation cannot conflict with

its certificate of incorporation Delaware courts have held that by-law provision that

conflicts with the certificate of incorporation violates Delaware law and is invalid

Essential Enterprises Corp Automatic Steel Products Inc 159 A.2d 288289 Del
Ch 1960 Gaskill Gladys Belle Oil Co 146 337 340 Del Cb 1929 The Staff

has previously concurred with the exclusion on the basis of Rule 14a-8i2 of

stockholder proposals requesting the amendment of companys bylaws where such

amendment would conflict with the companys certificate of incorporation Northrop

Grumman Corporation January 17 2008 Baker Hughes Incorporated January 11

2008 Tiffany Co January 23 2007 Thus in order to resolve such conflict the

Restated Certificate must be amended to provide for the same threshold for calling

special stockholder meeting

To amend the Restated Charter the Company must follow the procedures outlined

in Section 242 of the DGCL which as described in the Delaware Opinion would require

that the Board adopt resolution setting forth the amendment proposed declaring its

advisability and calling meeting of stockholders to vote on the amendment or placing

the amendment on the agenda for the corporations annual meeting Del
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242b1 Delaware law requires that the Company precisely follow this procedure See

Williams Geier 671 A.2d 1368 1381 Del 1996 AGR Hal jfax Fund Inc Fiscina

743 A.2d 1188 1192-93 Del Ch 1999

As described in the Delaware Opinion the Board could not however consistent

with its fiduciary duties declare the advisability of an amendment to the Restated

Certificate as required by Section 242 of the DGCL unless it first has taken sufficient

action to infonn itself of the merits of the amendment and has concluded after

consideration of the obligations imposed by its fiduciary duties that the amendment is

advisable See CA inc AFSCME Empl Pension Plan 953 A.2d 227240 Del 2008
Because its implementation requires an amendment to the Restated Certificate the

Stockholder Proposal demands that the Board declare advisable an amendment to the

Restated Certificate even when proper application of fiduciary duties could preclude the

Board from making such declaration The Staff has previously concurred with the

exclusion under Rule 14a-8i2 of stockholder proposal where implementation of the

proposal would prevent directors from complying with their fiduciary duties under state

law Marathon Oil Corporation January 2008

The Board cannot unilaterally implement the Stockholder Proposal

under Delaware law

In addition adopting such an amendment to the Restated Certificate by unilateral

action of the Board as the Proponent proposes would violate DGCL Section 242b1
which as noted above requires any amendment to the certificate of incorporation of

Delaware corporation to be effected by the adoption of resolution by corporations

board of directors of resolution declaring the advisability of the amendment proposed

followed by receipt of the approval of such amendment by the corporations

stockholders The Staff has previously concurred with the exclusion of stockholder

proposal under Rule 14a-8i2 where such proposal directs companys board of

directors to unilaterally revise or amend the companys charter documents without first

obtaining stockholder approval as required by state law Baker Hughes Incorporated

January 112008 Northrop Grumman Corporation January 17 2008

Unlike the stockholder proposal submitted by the Proponent to the Company on

December 2009 which requested that the Board amend the By-Laws and each other

appropriate governing document of the Company to give holders 10% of the Companys

outstanding stock the power to call special meeting Liz Claiborne Inc January 13

2010 the Proponent in this instance has specifically required the implementation of the

amendments requested in the Stockholder Proposal by proposing that such amendments

be made unilaterally by the Board to the fullest extent permitted by law It is

therefore apparent that it is the Proponents intent that these amendments be enacted

specifically by unilateral Board action However Delaware law clearly does not permit

the implementation of such amendments by unilateral action of the Board Therefore

such qualifications cannot save the Stockholder Proposal from exclusion given that the
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manner in which the Proponent has requested the amendments be effected is not

pennitted by Delaware law The Stockholder Proposal is direct request that the Board

act unilaterallyto amend the By-Laws and Restated Certificate and is not expressed as

recommendation that the Board propose charter amendment for approval by the

stockholders of the Company The Stockholder Proposal if implemented in the manner

proposed by the Proponent would cause the Company to be in violation of Delaware

Law and should therefore be excluded under Rule 14a-8i2

Placing restrictions on the Boards right to call special meetings of

stockholders violates Delaware law

The Stockholder Proposal also provides that the amendment to the By-Laws or

the Restated Certificate will not have any exclusionary or prohibitive language with

respect to calling special meeting that applies only to stockholders but not to

management and/or the Board

plain reading of this sentence demands that any exclusion or prohibitive

language would apply equally to both stockholders and management and/or the Board

The Stockholder Proposal requests that the Board take the steps necessary to amend the

By-Laws and Restated Certificate to add language granting holders of 10% of the

outstanding common stock of the Company the power to call special meeting of

stockholders which language is necessarily exclusionary or prohibitive as it prohibits

stockholders owning in aggregate less than 10% of the Companys outstanding common

stock from calling special meeting of stockholders As result the aforementioned

sentence of the Stockholder Proposal requesting that such limitations apply equally to

both stockholders and management and/or the Board would require that the Board would

be prohibited from calling special meeting unless the members of the Board collectively

held 10% of the outstanding common stock of the Company prohibition which

conflicts with DGCL Section 21 1d which provides boards of directors with an

unqualified right to call special meetings of stockholders

As described in further detail in the Delaware Opinion placing such restriction

on the Boards ability to call special meeting would also conflict with other provisions

of the DGCL These include DGCL Sections 251b and which provide that only

board of directors may call special meeting of stockholders to adopt and approve

certain merger agreements after the board has declared the merger agreements

advisability and iiDGCL Section 242b1 which provides that only board of

directors may call special meeting of stockholders to vote on an amendment to

corporations certificate of corporation as the board must first adopt resolution

declaring the advisability of the amendment Furthermore restrictions on the Boards

ability to call special meeting under Sections 242b1 or 25 1b and might as

described further in the Delaware Opinion prevent it from calling special meeting of

stockholders where proper application of its fiduciary duties might require it to do so
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corporatioif bylaws may contain any provision not inconsistent with law or

with the certificate of incorporation and corporations certificate of incorporation may
not be contrary to the laws of Del 102b1 109b As

described above placing restrictions on the Boards ability to call special meeting of

stockholders would be inconsistent with at least DGCL Sections 211d 242b1 and

251b and as well as Delaware law relating to the fiduciary duties of directors The

Staff has previously concurred with the exclusion under Rule 14a-8i2 of stockholder

proposals that if implemented would require certificate or bylaw amendments that are

contrary to and inconsistent with Delaware law Marathon Oil Corporation

January 2008

The Stockholder Proposal prohibits the Boardfrom calling special

meetings when it is the only party authorized to do so or

improperly authorizes stockholders to call special meetings in

those circumstances

As noted above and as discussed in the Delaware Opinion Delaware law provides

that only the board of directors may call special meetings of stockholders for the purposes

of approving merger agreement or approving an amendment to the certificate of

incorporation and that stockholders may not call special meetings for these purposes

Because the Stockholder Proposal mandates that any exclusionary or prohibitive

language in regard to calling special meeting apply equally to both stockholders and

management and/or the Board either the prohibition on stockholders ability to call

special meetings for purposes of voting on certificate amendments or certain merger

agreements would necessarily be required to be applied to the Boards ability to call

special meetings for those purposes or iithe stockholders would be permitted to call

such special meetings Scenario iiwould result in violation of Sections 242 and 251

of the DGCL The fundamental limitation on the Boards statutory right to call special

meetings in those circumstances as contemplated by scenario above would as noted in

the Delaware opinion violate Delaware law See e.g Jones Apparel Group Inc

Maxwell Shoe Co Inc 883 A.2d 837 851-52 Del Ch 2004 The Staff has previously

concurred with the exclusion under Rule l4a-8i2 of stockholder proposals that if

implemented would violate Delaware law in this manner or circumscribe the ability of

companys board of directors from calling special meeting under these circumstances

Marathon Oil Corporation January 2008

The Comanv may exclude the Stockholder Proposal from its 2012 Proçy

Materials Dursuant to Rule 14a-8i1 because the Stockholder Prposa1

not proper subject for stockholder action under Delaware law

For the reasons stated above and in the Delaware Opinion the Stockholder

Proposal would if implemented cause the Company to violate Delaware law and thus is

not proper subject for stockholder action and should be excluded pursuant to Rule 14a-

8il The Proponent has cast the Stockholder Proposal in precatory terms and
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precatory proposal is not necessarily excludable pursuant to Rule 14a-8i1 where the

same proposal would be excluded ifpresented as binding proposal Great Lakes

Chemical Corporation Marc/i 1999 However the Stockholder Proposal is not

proper subject for stockholder action even though it is cast in precatory terms Using

precatory format will save proposal from exclusion only if the action that the proposal

recommends that the directors take is in fact proper matter for director action Pennzoil

Corporation March 22 1993 MeadWestvaco Corp February 27 2005

The Company may exclude the Stockholder Proposal from its 2012 Proxy

Materials pursuant to Rule 14a-8i6 because the Company lacks the

authority to implement the Stockholder Proposal

The Company lacks the authority to implement the Stockholder Proposal because

as noted in the Delaware Opinion and this letter the By-Law that the Proponent urges the

Board to adopt would be void and nullity if adopted because it contradicts the

Restated Certificate and ifthe Board attempted to unilaterally amend the Restated

Certificate without stockholder vote such action would be void under DGCL Section

242b1 Northrop Grumman Corporation January 17 2008 Baker Hughes

Incorporated January ii 2008 Xerox Corporation February 23 2004 Burlington

Resources Inc February 2003 The Staff has previously concurred in the exclusion

of proposals on the basIs of Rule 4a-8i6 that if adopted by companys

stockholders would cause the company to violate applicable state law Noble

Corporation January 19 2007 Xerox Corporation February 23 2004

The Company may exclude the Stockholder Proposal from its 2012 Proxy

Materials pursuant to Rules 14a-8b and 14a-8fl because the

Proponent failed to provide sufficient documentary support of his

eligibility to submit the Stockholder Proposal

The Proponent did not provide the evidence required under Rule 14a-8 of his

eligibility to submit the Stockholder Proposal when he submitted it to the Company On

December 2011 the Company notified the Proponents representative of this

deficiency and that the Company was entitled to exclude the Stockholder Proposal unless

the Proponent remedied the deficiency within 14 days On December 13 2011 the

Company received an email from the Proponents representative transmitting letter

from TD Ameritrade the TD Letter purporting to establish the Proponents eligibility

to submit the Stockholder Proposal pursuant to Rule 14a-8 The TD Letter failed to cure

the Proponents procedural deficiency The TD Letter did not establish that the

Proponent had continuously held the requisite amount of voting securities of the

Company for the requisite period of time The Proponent has not provided further

evidence to correct these material deficiencies See the correspondence attached hereto

as Exhibit The Staff has on numerous occasions permitted the exclusion of

stockholder proposals based on proponents failure to provide satisfactory evidence of
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8f1 Union Pac1c Corporation January 29 2010 Time Warner inc February 19

2009

III The Proponent Should not be Permitted to Revise the Stockholder Proposal

Although we recognize that per SEC Staff Legal Bulletin No 14B CF
Shareholder Proposals September 15 2004 the Staff will on occasion permit

proponents to revise their proposals to correct problems that are minor in nature and do

not alter the substance of the proposal the Company respectfully asks the Staff to

decline to grant the Proponent an opportunity to attempt to correct the serious flaws in the

Stockholder Proposal The Stockholder Proposal contains fundamental error no

governing document of the Company can create the requested stockholder right to call

special meetings that the Proponent seeks without violating Delaware law and the

Proponents appointed proxy Mr Chevedden is aware that proposal cannot request

that board unilaterally amend the companys certificate of incorporation without

violating Delaware law Marathon Oil Corporation January 2008 Northrop

Grumman Corporation January 17 2008 Baker Hughes Incorporated January 11

2008 Tiffany Co January 23 2007 The Proponent would need to completely

overhaul the Stockholder Proposal to ensure that it complies with Rule 14a-8 The

Proponent had ample time to draft proposal that complies with the proxy rules before

the 120-day deadline set forth in Rule 14a-8e expired Moreover the Proponent has

still failed to prove his eligibility to submit the Stockholder Proposal in accordance with

Rule 14a-8b

IV Conclusion

For the foregoing reasons the Company believes that the Stockholder Proposal

may properly be excluded from its 2012 Proxy Materials under Rules 14a-8i1 14a-

8i2 14a-8i6 14a-8b and 14a-8fl

The Company respectfully requests the Staffs concurrence with its decision to

omit the Stockholder Proposal from the 2012 Proxy Materials and further requests that

the Staff confirm that it will not recommend any enforcement action against the

Company Please call the undersigned at 212 373-3097 if you have any questions or

need additional information or as soon as Staff response is available

Thank you for your prompt attention to this request
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Respecthilly yours

Robert Schumer

Attachment

cc Nicholas Rubino Liz Claiborne Inc
Christopher Di Nardo Liz Claiborne Inc
Kenneth Steiner

John Chevedden
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Liz Claiborne Inc

1441 Broadway

New York NY 10018

Re Stockholder Proposal Submitted by Kenneth Steiner

Ladies and Gentlemen

In connection with stockholder proposal the Stockholder Proposal

submitted to Liz Claiborne Inc the Company by Kenneth Steiner who has

designated John Chevedden and/or his designee to act on his behalf you have asked for

our opinion as to whether the Stockholder Proposal calls for action consistent with the

laws of the State of Delaware the Companys jurisdiction of incorporation and whether

the Stockholder Proposal is proper subject for stockholder action under Delaware law

For the various reasons set forth herein it is our opinion that the Stockholder Proposal if

implemented would cause the Company and its board of directors the Board to

violate Delaware law and therefore is not proper subject for stockholder action

The Stockholder Proposal

The Stockholder Proposal requests that the Board

take the steps necessary unilaterally to the fullest

extent permitted by law to amend Companysl bylaws

and each appropriate governing document to give

holders of 10% of Companys outstanding common

stock or the lowest percentage allowed by law above 10%
the power to call special shareowner meeting

The Companys by-laws the By-Laws and its certificate of incorporation as amended the

Restated Certificate would be the only appropriate governing documents for regulating the

calling of special meeting
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This includes that such bylaw and/or charter text will not

have any exclusionary or prohibitive language in regard to

calling special meeting that apply only to shareowners but

not to management and/or the board to the fullest extent

permitted by law

For the various reasons set forth below in Section 11 hereof it is our

opinion that the Stockholder Proposal would violate Delaware law if the Board

implemented it Moreover as explained in Section III hereof because implementation of

the Stockholder Proposal would violate Delaware law it is our opinion that it is not

proper subject for stockholder action

II The Stockholder Proposal If Implemented Would Cause the Company to

Violate Delaware Law

Implementation of the Stockholder Proposal Would Require the Directors

to Refrain from Exercising Their Fiduciary Duties and Declare Advisable

an Amendment to the Restated Certflcate That the Board Has Not

Determined to Be in the Best Interests of the Company and Its

Stockholders

In Order to Implement the Stockholder Proposal the Comppy
Would Be Required to Amend the Restated Certificate

The Restated Certificate and the By-Laws address the circumstances under

which the Companys stockholders are permitted to call special meeting of

stockholders Specifically Article EIGHTH of the Restated Certificate provides in

relevant part as follows

Special meetings of the stockholders may be called only by

the Board of Directors or ii the Secretary of the

Corporation in the case of clause ii at the written request

of stockholders that own of record not less than thirty-five

percent 35% of the capital stock of the Corporation

entitled to vote generally in the election of directors and

which request complies with the procedures for calling

special meeting of stockholders as may be set forth in the

By-Laws of the Corporation as it may be amended from

time to time

Restated Certificate Article EIGHTH Thus the Restated Certificate provides that

stockholders holding not less than thirty-five percent of the Companys capital stock may

request that the Secretary of the Company call special meeting of stockholders The

By-Laws also contain similar consistent provision permitting the Board and ii
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upon proper written request of stockholders holding not less than thirty-five percent of

the Companys capital stock entitled to vote generally in the election of directors the

Secretary to call special meeting of stockholders By-Laws Art II

In order to implement the Stockholder Proposal the Company would be

required to follow the procedures prescribed by Delaware law to amend the Restated

Certificate Amending the By-Laws alone to adopt the Stockholder Proposals ten

percent threshold would not be sufficient to implement the Stockholder Proposal Such

By-Law amendment would conflict with Article EiGHTH of the Companys existing

Restated Certificate Under Section 109 of the General Corporation Law of the State of

Delaware the DGCL corporations bylaws may not contain provisions that are

inconsistent with law or the corporations certificate of incorporation Del 109b
Moreover bylaw that conflicts with charter provision is nullity and of no force or

effect Essential Enters Corp Automatic Steel Prods Inc 159 A.2d 288 289 Del
Cli 1960 Gaskill Gladys Belle OilCo 146 337 340 Del Ch 1929 Thus in

order to implement the Stockholder Proposal the Company would be required amend the

Restated Certificate

Process to Implement the Stockholder Proposal Under Delaware

Law

To amend the Restated Certificate the Company must follow the

procedures outlined in Section 242 of the DGCL That Section provides that to enact an

amendment to corporations certificate of incorporation after it has received payment
for any of its capital stock as is the case for the Company the corporations board of

directors shall adopt resolution setting forth the amendment proposed declaring its

advisability and calling special meeting of stockholders to vote on the amendment or

placing the amendment on the agenda for the corporations annual meeting Del

242b The statutory requirement that board of directors declare the amendment

advisable is absolute and corporation must precisely follow this procedure See

Williams Geier 671 A.2d 1368 1381 Del 1996 is significant that two discrete

corporate events must occur in precise sequence to amend the certificate of

incorporation under 242 First the board of directors must adopt resolution

declaring the advisability of the amendment and calling for stockholder vote Second

majority of the outstanding stock entitled to vote must vote in favor AG Halifax

Fund Inc Fiscina 743 A.2d 1188 1192-93 Del Ch 1999 Both steps must occur

in that sequence and under no circumstances may stockholders act before the mandated

board action proposing and recommending the amendment.

Injplementation of the Stockholder Proposal Would Cause the

Board to Violate Its Fiduciary Duties

board of directors is not permitted to recommend or take corporate

action such as declaring the advisability of charter amendment unless the board first
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has taken sufficient action to inform itself of the merits of the amendment and second

has concluded after consideration of the obligations imposed by its fiduciary duties that

the amendment is advisable See CA Inc AFSCME Empi Pension Plan 953 A.2d

227 240 Del 2008 invalidating bylaw that mandated board action in circumstances

where proper application of fiduciary duties could preclude such action cf Smith

Van Gorkom 488 A.2d 858 872-73 Del 1985 directors duty to inform himself in

preparation for decision derives from the fiduciary capacity in which he serves the

corporation and its stockholders. Implementation of the Stockholder Proposal

however would mandate that the Board declare advisable an amendment to the Restated

Certificate when proper application of fiduciary duties could preclude the Board from

making such declaration Thus because implementation of the Stockholder Proposal

requires the Board to take specified action without regard to the exercise of the Boards

fiduciary duties its implementation would violate Delaware law

The Board Cannot Unilaterally Implement the Stockholder Proposal

Under Delaware Law

The Stockholder Proposal requires the Board to take the steps necessary

unilaterally to the fullest extent permitted by law to amend each appropriate governing

document to give holders often percent of the Companys common stock the power to

call special stockholder meetings emphasis added As explained above

implementation of the Stockholder Proposal would require an amendment to the Restated

Certificate which must be accomplished in strict compliance with the requirements of

Section 242 of the DGCL i.e prior to any stockholder adoption of the amendment the

Board first must adopt resolution declaring the advisability of the amendment and

calling for stockholder vote Del 242bl Thus Section 242 makes clear that

the Board cannot unilaterally adopt an amendment to the Restated Certificate

Notably the Stockholder Proposal only calls upon the Board to take steps

unilaterally to amend the Restated Certificate and By-Laws to the fullest extent

permitted by law emphasis added This limitation does not save the Stockholder

Proposal Because Section 242 strictly requires that stockholders approve all charter

amendments there is no extent to which board of directors can act unilaterally to amend

certificate of incorporation See Lions Gate Enim Corp Image En/rn Inc 2006

WL 1668051 at Del Ch June 2006 holding that charter provision purporting

to give the board the power to amend the charter unilaterally contravenes Delaware law

and is invalid Any unilateral attempt by the Board to implement the Stockholder

Proposal which as discussed above requires the adoption of an amendment to the

Restated Certificate would constitute violation of Delaware law
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Placing Restrictions Upon the Boards Right to Call Special Meetings of

Stockholders Violates Delaware Law

Section 211d of the DGCL grants theboard of directors of Delaware

corporation the unqualified right to call special meetings of stockholders That Section

provides Special meetings of the stockholders may be called by the board of directors

or by such person or persons as may be authorized by the certificate of incorporation or

the bylaws Del 211d Thus Section 211d grants the board of directors the

power to call special meetings of stockholders and does not qualify that power in any

manner nor provide any means of limiting that power in corporations bylaws or

certificate of incorporation.2 Nor does the DGCL elsewhere permit any limitations on or

modifications to boards power to call special meeting of stockholders pursuant to

Section 211d

If implemented the Stockholder Proposal would require that the ten

percent stock ownership condition be placed upon the Boards right to call special

meetings because the Stockholder Proposal expressly provides that any By-Law or

Restated Certificate text adopted pursuant thereto not have any exclusionary or

prohibitive language in regard to calling special meeting that apply only to shareowners

but not to management and/or the board to the fullest extent permitted by law The ten

percent threshold requirement is exclusionary or prohibitive language placed upon the

stockholders right to call special meeting and would therefore also have to apply to the

Boards ability to call special meetings.3 As discussed above corporations bylaws

may contain any provision not inconsistent with law or with the certificate of

incorporation and corporations certificate of incorporation may not be contrary to

the laws of Del 102b1 109b Placing the ten percent

ownership restriction on the Boards ability to call special meeting of stockholders

would be contrary to and inconsistent with Section 211d of the DGCL.4 Thus the

Board would violate Delaware law if it adopted the type of Restated Certificate or By
Law provision contemplated by the Stockholder Proposal

As noted above corporations bylaws and certificate of incorporation would be the only

appropriate documents for regulating the calling of special meeting of stockholders

The ten percent threshold requirement is exclusionary or prohibitive language as it would

prohibit or exclude stockholders owning in aggregate less than ten percent
of the Companys

common stock from calling special meeting of stockholders

The Stockholder Proposals qualification ofto the fullest extent permitted by law does not

save the Stockholder Proposal on this basis Any condition or qualification placed upon the

Boards unqua4fied statutory right to call special meeting would violate Delaware law and

therefore there is no extent to which By-Law or Restated Certificate provision could place

exclusionary or prohibitive language upon the Boards right to call special meeting in

manner consistent with Delaware law
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Placing qualifications on the Boards statutory power to call special

meeting would also violate other provisions of the DGCL board of directors has the

exclusive authority to initiate the approval and adoption of certain significant corporate

actions through the call of special meeting of stockholders Limiting boards right to

call special meetings of stockholders in these circumstances would encroach upon that

exclusive authority With respect to certain types of mergers only board of directors

may call special meeting of stockholders to adopt and approve merger agreement as

the board must first approve the relevant merger agreement and declare its advisability

before submitting it to stockholders Del 251a tb See Tansey Trade Show

News Networks Inc 2001 WL 1526306 at Del Ch Nov 27 2001 finding

merger to be invalid because it was not preceded by an accomplishment of the

statutorily required acts in the correct sequence Similarly only board of directors

may call special meeting to vote on an amendment to corporations certificate of

incorporation as the board first must adopt resolution declaring the advisability of the

amendment Del 242b1 See Williams 671 A.2d at 1381 AGR Halifax 743

A.2d at 1192-93 LIons Gate 2006 WL 1668051 at

In exercising its fiduciary duties in connection with the approval of certain

mergers or charter amendments board of directors may determine that its fiduciary

duties require it to call special meeting of stockholders to present the matter to

stockholders for consideration See Mercier Inter-Tel Del Inc 929 A.2d 786 817-

19 Del Ch 2007 discussing the implication of the boards fiduciary duties in

connection with its decision to reschedule meeting for the approval of merger that the

board believed to be in the best interests of stockholders In re MONY Group Inc

Sholder Lilig 853 A.2d 661 667-77 Del Ch 2004 holding that the board discharged

its fiduciary duties in postponing stockholders meeting on proposed merger to allow

for preparation and consideration of supplemental proxy materials mandated by court

order cf Perle gos Atmel Corp 2007 WL 475453 at 25 Del Ch Feb 2007

discussing fiduciary duties implicated by the authority to call and to cancel special

meeting of stockholders Delaware law mandates that board exercise its fiduciary

duties in connection with the calling of special meeting regardless of whether the board

meets particular ownership threshold Accordingly placing restrictions such as

minimum ownership requirement upon boards ability to call special meeting of

stockholders could preclude the board from calling meeting where proper application

of its fiduciary duties might require it to do so This result violates Delaware law

The Stockholder Proposal Would Prohibit the Boardfrom Calling Special

Meetings for Certain Purposes for Which It is the Only Party Authorized

to Do So by Statute or Would Improperly Auihorize Stockholders to Call

Special Meetings in Such Circumstances

As discussed above the DGCL requires that the board of directors call

special meetings of stockholders to approve and adopt certain corporate actions Under

Sections 242 and 251 of the DGCL as discussed in the foregoing section only the Board
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of directors may call certain special meetings and stockholders may not call special

stockholder meetings for these purposes The Stockholder Proposal however mandates

that any By-Law or Restated Certificate provision adopted in connection with the

implementation of the Stockholder Proposal not have any exclusionary or prohibitive

language in regard to calling special meeting that apply only to shareowners but not to

management and/or the board to the fullest extent permitted by law Therefore either

the prohibition upon stockholders ability to call special meetings to vote on charter

amendments and certain merger agreements would necessarily be required to be applied

to the Boards ability to call special meetings under the terms of the Stockholder Proposal

or ii the stockholders would be permitted to call such special meetings Thus

stockholders would be permitted to call such special meetings in violation of Sections

242 or 251 which mandate that stockholders only act after the board of directors has

acted or the Board would only be permitted to submit Restated Certificate amendments

and certain mergers for approval by the stockholders at the Companys annual meeting

Such fundamental limitation on the Boards statutory right to call special stockholder

meetings in those circumstances would violate Delaware law See e.g Jones Apparel

Group Inc v.Maxwell Shoe Co Inc 883 A.2d 837 851-52 Del Ch 2004 suggesting

that certificate of incorporation may not contain restrictions on board power dealing

with mergers or charter amendments and noting that such restrictions inarguably involve

serious intrusions on director duties

III The Stockholder Proposal is Not Proper Subject for Stockholder Action

Under Delaware Law

Because the Stockholder Proposal if implemented would cause the

Company to violate Delaware law in the ways described in Section II hereof we are of

the opinion that the Stockholder Proposal is not proper subject for stockholder action

under Delaware law

Again the parenthetical to the fullest extent permitted by law in the second sentence of the

Stockholder Proposal does not save the Stockholder Proposal on this basis As discussed above

any qualification or condition placed upon the Boards unqualified statutory right to call special

meeting is contrary to Delaware law and therefore there is no extent to which By-Law or

Restated Certificate provision could place exclusionary or prohibitive language upon the

Boards right to call special meeting in manner consistent with Delaware law
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IV Conclusion

For the foregoing reasons it is our opinion that the Stockholder

Proposal if implemented would cause the Company to violate Delaware law and iithe

Stockholder Proposal is not proper subject for stockholder action under Delaware law

Very truly yours

PAUL WEISS REFKIN WHARTON
GARRISON LLP
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Message from FISMA 0MB Memorandum M-07-16 on Fri 25 Nov 2011 213001 0500

Chris DiNardoTo
ChrisDiNardo@liz.com

cc Robert Viii Robert_Vili@liz.com

Subject Rule 14a-8 Proposal LIZ

Mr Di Nardo
Please see the attached Rule 14a-8 Proposal

Sincerely

John Chevedden

cc Kenneth Steiner



Kenneth Steiner

FISMA 0MB Memorandum M-07-16

Ms Kay Koplovitz

Chairman of the Board

Liz Claiborne Inc LIZ
1441 Broadway

New YorkNY 10018

Phone 212 354-4900

Dear Ms Koplovitz

In support of the long-term performance of our company submit my attached Rule 14a-8

proposal This proposal is for the next annual shareholder meeting will meet Rule 14a-8

requirements including the continuous ownership of the required stock value until after the date

of the respective shareholder meeting The submitted format with the shareholder-supplied

emphasis is intended to be used for defmitive proxy publication This is myproxy for John

Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on

my behalf regarding this Rule 14a-8 proposal and/or modification of it for the forthcoming

shareholder meeting before during and after the forthcoming shareholder meeting Please direct

all future communications regarding my rule 14a-8 proposal to John Chevedden

at
FISMA 0MB Memorandum M-07-16

to facilitate prompt and verifiable communications Please identilS this proposal as my proposal

exclusively

This letter does not cover proposals that are not rule 14a-8 proposals This letter does not grant

the power to vote

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of my proposal

promptly by email
FISMA 0MB Memorandum M-07-16

//L
Date

cc Nicholas Rubino

Corporate Secretary

Christopher Di Nardo ehris_dinardo@liz.com

Vice President Deputy General Counsel

201-295-7833

201-295-7851

Kenneth Steiner



Rule 14a-8 Proposal NOvember 25 20111

Special Shareowner Meetings

Resolved Shareowners ask our board to take the steps necessary unilaterally to the fullest extent

permitted by law to amend our bylaws and each appropriate governing document to give holders

of 10% of Our outstanding common stock or the lowest percentage permitted by law above

10% the power to call special shareowner meeting

This includes that such bylaw and/or charter text will not have any exclusionary or prohibitive

language in regard to calling special meeting that apply only to shareowners but not to

management and/or the board to the fullest extent permitted by law

Special meetings allow shareowners to vote on important matters such as electing new directors

that can arise between annual meetings Shareowner input on the timing of shareowner meetings

is especially important when events unfold quickly and issues may become moot by the next

annual meeting This proposal does not impact our boards current power to call special

meeting

This proposal topic won more than 60% support at CVS Sprint and Safeway

Our management scuttled our opportunity to vote on the 2010 shareholder proposal to enable

10% of shareholders to call special meeting Our management made us vote unnecessarily no

less on weak management proposal for an almost insurmountable 35% of shareholders to call

special meeting in order to scuttle our opportunity to vote on the shareholder proposal for

realistic 10% of shareholders .to call special meeting That is the reason it is necessary to

resubmit this proposal topic

Plus we gave 65%-support to the 2011 shareholder proposal for shareholder opportunity to act

by written consent and our management had not taken any action to adopt it

Please encourage our board to respond positively to this proposal to initiate improved corporate

governance and financial performance Special Shareowner Meetings Yes on



Notes

Kenneth Steiner FISMA 0MB Memorandum M-07-16 sponsored this proposal

Please note that the title of the proposal is part of the proposal

Nberto be assigned by the company

This proposal is believed to confonn with Staff Legal Bulletin No 14B cF September 15

2004 including emphasis added

Accordingly going forward we believe that it would not be appropriate for

companies to exclude supporting statement language andlor an entire proposal in

reliance on rule 14a-8l3 in the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders in manner that is unfavorable to the company its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source bUt the statements are not

identified specifically as such
We believe that it is appropriate under rule 14a-8 for companies to address

these objections in their statements of opposition

See also Sun Microsystems Inc July 21 2005
Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by emallIFIsMA 0MB Memorandum M-07-16



From Chris DiNardo Chris_DiNardo@Iiz.commailtoChris_DiNardoIizcom

Sen

To FtSMA 0MB Memorandum M-07-16

Cc
Subject RE Rule 14a8 Proposal LIZ

Mr Chevedden

Please see attached

Sincerely

Christopher Di Nardo



LIZ CJ2iborfle Inc
ONE CLMBcRNE MNUE
NORTH ROEN NJ 747 TFO1IO OF 6SANDS

December 2011

Kenneth Steiner

do John Chevedd.en

FISMA 0MB Memorandum M-07-1

By Email

Dear Mr Chevedden

On November 25 2011 received your email transmitting letter from Kenneth

Steiner Mr Steiner that enclosed purported shareholder proposal from Mr Steiner for

mclusjon in the Liz Claiborne Inc Liz Proxy Statement for its 2012 Annual Meeting of

Shareholders the Proxy Statement and directing all future correspondence regarding this

proposal to your attention

Please be advised that Mr Steiner has not proved his eligibility in accordance with

Securities and Exchange Commission SECRule 14a-S Specifically Mr Steiner failed to

comply with Rule 14a-8b2 and establish his continuous owncrshi.p of at least $2000 in market

value or 1%of Lizs securities entitled to be voted on the proposal at Lizs Annual Meeting for at

least one year by the date Mr Steiner submitted his proposal

In accordance with Rule 14a-8f Liz is entitled to exclude the proposal unless Mr

Steiner remedies this procedural deficiency Mr Steiner can remedy this deficiency if within 14

calendar days of your receipt of this letter Mr Steiner responds in writing to this letter and submits

adequate evidence such as written statement from the record holder of Mr Steiners securities

veriling that at the time Mr Steiner submitted the proposal Mr Steiner continuously held the

aforementioned amount of Liz securities for at least one year

in the event Mr Steiner elects to cure the deficiency Liz reserves the right and may

seek to exclude the proposal if in Lizs judgment the exclusion of such proposal from the Proxy

Statement would be in accordance with SEC proxy rules

Foryour convenience have enclosed copy of SEC Rule l4a-8 in its entirety

along with copy of SEC Staff Legal Bulletin No 14F CF



Please directa11 further correspondence with respect to this matter to my attention at

the following address

Christopher Di Nardo

LizCiaiborne Inc

1441 Broathay

NewYoric New Yorki0018

Ve truly yours

Christopher Di Nardo

Enclosure
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Home Previous Page

Division of Corporation Finance

Securitles and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No 14F CF

Action Publication of CF Staff Legal Bulletin

Date October 18 2011

Summary This staff legal bulletin provides Information for companies and

shareholders regarding Rule 14a-8 under the Securities Exchange Act of

1934

Supplementary Xnfonnatlon The statements in this bulletin represent

the views of the Division of Corporation Finance the Divislon This

bulletin Is not rule regulation or statement of the Securitis and

Exchange Commission the Commission Further the Commission has

neither approved nor disapproved its content

Contacts For further Information please contact the Divisions Office of

Chief Counsel by calling 202 551-3500 or by submitting web-based

request form at ætps//thsec.cv/cgi-ir/cornjnterpretWe

The purpose of this bulletin

This bulletin is part of continuing effort by the Division to provide

guidance on important issues arising under Exchange Act Rule 14a-8

Specifically this bulletin contains information regarding

Brokers and banks that constitute record holders under Rule 14a-8

b2i for purposes of verifying whether beneficial owner Is

eligible to submit proposal under Rule 14a-8

Common errors shareholders can avoid when submittIng proof of

ownership to companies

The submission of revised proposals

Procedures for withdrawing no-action requests regarding proposals

submitted by multiple proponents and

The DMsionss new process for transmitting Rule 14a-8 no-action

responses by email

You can find additional guidance regarding Rule 14a-8 in the following

bulletins that are available on the Commissions webslte th

http//www.sec.gov/interps/Iegai/cfslbl4f.btrn Page of
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.$LB 14 1D and 14

The types of brokers and banks that constitute record holders

under Rule 14a-8b2Q far purposes of verifying whether
beneficial owner Is eligible to submit proposal under Rule 14a-8

EligIbility to submit proposal under Rule 14a-8

To be eligible to submit shareholder proposal shareholder must have

continuously held at least $2000 in market value or 1% of the companys
securities entitled to be voted on the proposal at the shareholder meeting

for at least one year as of the date the shareholder submits the proposal

The shareholder must also continue to hold the required amount of

securities through the date of the meeting and must provide the company

with written statement of intent to do so

The steps that shareholder must take to verify his or her eligibility to

submit proposal depend on how the shareholder owns the securities

There are two types of security holders in the U.S registered owners and

beneficial owaers Registered owners have direct relationship with the

issuer because their ownership of shares is listed on the records maintained

by the issuer or its transfer agent If shareholder is registered owner
the company can Independently confirm that the shareholders holdings

satisfy Rule 14a-8bs eligibility requirement

The vast majority of investors in shares Issued by U.S companies

however are beneficial owners which means that they hold their securitIes

in book-entry form through securities intermediary such as broker or

bank Beneficial owners are sometimes referred to as street name
holders Rule 14a-8b21 provldes that beneficial owner can provide

proof of ownership to support his or her eligibility to submit proposal by

submitting written statement from the record holder of securities

usually broker or bank verifying that at the time the proposal was

submitted the shareholder held the required amount of securities

continuously for at least one year

2. The role of the Depository Trust Company

Most large U.S brokers and banks deposit their customers securitIes with

and hold those securities through the Depository Trust Company rDTC
registered clearing agency acting as securities depository Such brokers

and banks are often referred to as participants in DTC The names of

these DIC participants however do not appear as the registered owners of

the securities deposited with DTC on the list of shareholders maintained by

the company or more typically by Its transfer agent Rather DTCs

nominee Cede Co appears on the shareholder list as the sole registered

owner of securities deposited with DTC by the DTC participants company
can request from DTC securities position listing as of specified date

which Identifies the DTC participants havln.g position in the companys
securities and the number of securitIes held by each DTC participant on that

date

Brokers and banks that constitute record holders under Rule

14a-8b2i for purposes of verifying whether beneficial

owner is eligible to submit proposal under Rule 14a-8

bttpf/wwwsec.govnterps/1ega1/cfS1b14f.btJfl Paie of



Staff Legal Bulletin No iIF Shareholder Proposals 11/30/2011

In The I-lain Celestial Group Inc Oct 2008 we took the position that

an Introducing broker could be considered record holder for purposes of

Rule 14a-8b2i An Introducing broker Is broker that engages In sales

and other activities Involving customer contact such as opening customer

accounts and accepting customer orders but Is not permitted to maintain

custody of customer funds and securitles Instead an introducing broker

engages another broker known as dearIng broker to hold custody of

client funds and securities to clear and execute customer trades and to

handle other functions such as issuing confirmations of customer trades and

customer account statements Clearing brokers generally are DTC

participants introducing brokers generally are not As Introducing brokers

generally are not DTC partidpants and therefore typically do not appear an
DTCs securities position listing I-lain Celestial has required companies to

accept proof of ownership letters from brokers in cases where unlike the

positions of registered owners and brokers and banks that are DTC

participants the company is unable to verify the positions against Its own
or its transfer agents records or against DTCs securities position listing

In light of questions we have received following two recent court cases

relating to proof of ownership under Rule 14a8L and In light of the

Commissions discussion of registered and beneficial owners in the Proxy

Mechanics Concept Reiease we have reconsidered our views as to what

types of brokers and banks should be considered record holders under

Rule 14a-8b2l Because of the transparency of DTC participants

positions in companys securities we will take the view going forward

that for Rule 14a-8b2l purposes only DTC partIcIpants should be

viewed as record holders of securities that are deposited at DTC As

result we wIll no longer follow Ham celestial

We believe that taking this approach as to who constitutes record
holder for purposes of Rule 14a-8b2i will provide greater certainty to

beneficiai owners and companies We also note that this approach is

consistent with Exchange Act Rule 12g5-i and 1988 staff no-action letter

addressing that mle under which brokers and banks that are DTC

participants are considered to be the record holders of securities on deposit

with DTC when calculating the number of record holders for purposes of

Sections 12g and 15d of the Exchange Act

Companies have occasionally expressed the view that because DTCS

nominee Cede Co appears on the shareholder list as the sole registered

owner of securities deposited with DTC by the DTC participants only DTC or

Cede Co should be viewed as the record holder of the securities held

on deposit at DTC for purposes of R.ule 14a-8b2i We have never

interpreted the rule to require shareholder to obtain proof of ownership

letter from DTC or Cede Co and nothing In this guidance should be

construed as changing that vIew

How can shareholder determine whether his or her broker or bank is

DTC participant

Shareholders and companies can confirm whether particular broker or

bank Is DTC participant by.checklng DTCs participant list which is

currently available on the Internet at

ht//www.tcc.ccrn/wlods/meber/drec1orcs/dtc/ah

htp//www.sec.ov/interps/legaI/cfs1b14f.btrn Pa.e of
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What if shareholders broker or bank is not on DTCs participant list

The shareholder will need to obtain proof of ownership from the DTC

participant through which the securities are held The shareholder

should be able to find out who this DTC participant Is by asking the

shareholders broker or bank

If the DTC participant knows the shareholders broker or banks

holdings but does not know the shareholders holdings shareholder

could satisfy Rule 14a-8b2i by obtaining and submitting two proof

of ownership statements verifying that at the time the proposal was

submitted the required amount of securities were continuously held for

at least one year one from the shareholders broker or bank

confirming the shareholders ownership and the other from the DTC

participant confirming the broker or banks ownership

How will the staff process no-action requests that argue for exclusion on

the basis that the shareholders proof of ownership is not from DTC

participant

The staff will grant no-actIon relief to company on the basis that the

shareholders proof of ownership is not from DTC participant only if

the companys notice of defect describes the required proof of

ownership in manner that is consistent with the guidance contained in

this bulletin Under Rule 14a-8f1 the shareholder will have an

opportunity to obtain the requisite proof of ownership after receiving the

notice of defect

Common errors shareholders can avoid when submitting proof of

ownership to companies

In this section we describe two common errors shareholders make when

submitting proof of ownership for purposes of Rule 14a-8b2 and we

provide guidance on how to avoid these errors

First Rule 14a-8b requires shareholder to provide proof of ownership

that he or she has continuously held at least 200O in market value or

1% of the companys securities entitled to be voted on the proposal at the

meeting for at least one year by the date you submit the

proposal emphasis added We note that many proof of ownership

letters do not satisfy this requirement because they do not verify the

shareholders beneficial ownership for the entire one-year period preceding

and Including the date the proposal is submitted In some cases the letter

speaks as of date before the date the proposal is submitted thereby

leaving gap between the date of the verification and the date the proposal

is submitted In other cases the letter speaks as of date after the date

the proposal was submitted but covers period of only one year thus

falling to verify the shareholders beneficial ownership over the required full

one-year period preceding the date of the proposals submission

Second many letters fail to confirm continuous ownership of the securities

This can occur when broker or bank submits letter that confirms the

shareholders beneficial ownership only as of specified date but omits any

http//www.sec.iov/intcrns/1e2al/cfslb 4f.htm Poe cf
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reference to continuotis ownership for one-year period

We recognize that the requirements of Rule 14a-8b are highly prescriptive

and can cause Inconvenience for shareholders when submtthng proposals

Although our administration of Rule 14a-8b Is constrained by the terms of

the rule we believe that shareholders can avoid the two errors highlighted

above by arranging to have their broker or bank provide the required

verification of ownership as of the.date they plan to submit the proposal

using the following format

As of date the proposal Is submitted name of shareholder

held and has held continuously for at least one year number
of securities shares of company name dass of securities

As discussed above shareholder may also need to provide separate

written statement from the DTC participant through which the shareholders

securities are held if the shareholders broker or bank is nat DTC

participant

The submission of revIsed proposals

On occasion shareholder will revise proposal after submitting it to

company ililssection addresses questions we have received regarding

revisions to proposal or supporting statement

shareholder submits timely proposal The shareholder then

submits revised proposal before the companys deadline far

receMng proposals Must the company accept the revisions

Yes In this situation we believe the revised proposal serves as

replacement of the Initial proposal By submitting revised proposal the

shareholder has effectively withdrawn the Initial proposal Therefore the

shareholder is not In violation of the one-proposal limitation in Rule 14a-8

c.i..Z If the company Intends to submit no-action request It must do so

with respect to the revised proposal

We recognize that In Question and Answer E2 of SLB No 14 we Indicated

that if shareholder makes revisions to proposal before the company
submits its no-action request the company can choose whether to accept

the revisions However thIs guidance has led some companies to believe

that in cases where shareholders attempt to make thanges to an InItial

proposal the company Is free to Ignore such revisions even If the revised

proposal Is submitted before the companys deadline for raceMng
shareholder proposals We are revising our guidance on thls issue to make

clear that company may not Ignore revised proposal in this situatlon.1

shareholder submits timely proposal After the deadline for

receiving proposals the shareholder submits revised prOposal

Must the company accept the revisions

No If shareholder submits revisions to proposal after the deadline for

receiving proposals under Rule 14a-8e the company is not required to

accept the revisions However If the company does not accept the

revisions it must treat the revised proposal as second proposal and

http//wwwsec.ov/interps/Iega1/cfslbl4f.htrn Page of
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submit notice stating its Intention to exclude the revised proposal as

required by Rule 14a-8j The companys notice may cite Rule 14a-8e as

the reason for excluding the revised proposal If the company does not

accept the revisions and intends to exclude the initial proposal It would

also need to submit its reasons for excluding the initial proposal

If Æhareholder submits revised proposal as of which date

must the shareholder prove his or her share ownership

shareholder must prove ownership as of the date the original proposal is

submitted When the Commission has discussed revisions to proposais4 it

has not suggested that revision triggers requirement to provide proof of

ownership second time As outlined In Rule 14a-8b proving ownership

includes providing written statement that the shareholder intends to

continue to hold the securities through the date of the shareholder meeting
Rule 14a-8f2 provides that If the shareholder falls in or her
promise to hold the required number of securities throu9h the date of the

meeting of shareholders then the company will be permitted to exclude all

of same shareholders proposals from its proxy materials for any

meeting held In the following two calendar years With these provlstons in

mind we do not interpret Rule 14a-8 as requiring additional proof of

ownership when shareholder submits revised proposai.i

Procedures for withdrawinp no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for withdrawing Rule

14a-8 no-action request In $LB Nos 14 and 14C SLB No 14 notes that

company should Include with withdrawal letter documentation

demonstrating that shareholder has withdrawn the proposal In cases

where proposal submitted by multiple shareholders is withdrawn SLB No
14C states that if each shareholder has designated lead Individual to act

on its behalf and the company Is able to demonstrate that the Individual is

authorized to act on behalf of all of the proponents the company need only

provide letter from that lead individual Indicating that the lead individual

is withdrawing the proposal on behalf of all of the proponents

Because there is no relief granted by the staff in cases where no-action

request Is withdrawn following the withdrawal of the related proposal we

recognize that the threshold for withdrawing no-action request need not

be overly burdensome Going forward we will process withdrawal request

if the company provides letter from the lead flier that includes

representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent identified in the companys no-action request.l

Use of email to transmit our Rule 14a-8 no-action responses to

companies and proponents

To date the Division has transmitted copies of our Rule 14a-8 no-action

responses includIng copies of the correspondence we have received in

connection with such requests by U.S mall to companies and proponents
We also post our response and the related correspondence to the

Commissions .webslte shortly after issuance of our response

In order to accelerate deilvery of staff responses to companies and

http//www.sec.gw/interps/Iegal/cfs1b1 4f.htm Page ofQ
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proponents and to reduce our copying and postage costs going forward

we Intend to transmit our Ru.e 14a-8 no-action responses by email to

companies and proponents We therefore encourage both companies and

proponents to include email contact information in any correspondence to

each other and to us We will use U.S mall to transmit our no-action

response to any company or proponent for which we do not have email

contact Information

Given the availability of our responses and the related correspondence on

the Commissions website and the requirement under Rule 14a-8 for

companies and proponents to copy each other on correspondence

submitted to the Commission we believe It Is unnecessary to transmit

copies of the related correspondence along with our no-action response

Therefore we intend to transmit only our staff response and not the

correspondence we receive from the parties We will continue to post to the

Commissions website copies of this correspondence at the same time that

we post our staff no-action response

See Rule 14a-8b

For an explanation of the types of share ownership in the U.S see

Concept Release on U.S Proxy System Release No 34-62495 July 14
2010 75 FR 42982 Proxy Mechanics Concept Release at Section ILA
The term beneficial owner does not have uniform meaning under the

federal securities laws It has dIfferent meaning in this bulletin as

compared to beneficial owner and benefidaI ownership In Sections 13

and 16 of the Exchange Act Our use of the term in this bulletin Is not

intended to suggest that regIstered owners are not beneficial owners for

purposes of those Exchange Act provisions See Proposed Amendments to

Rule 14a-8 under the Securities Exchange Act of 1934 RelatIng to Proposals

by Security holders Release No 34-12598 July 1976 FR 29982
at n.2 The term benefIctal owner whn used In the context of the proxy

rules and In light of the purposes of those rules may be interpreted to

have broader meaning than it would for certain other purpose under

the federal securities laws such as reporting pursuant to the Williams

Act

If shareholder has filed Schedule 13D Scheduie 13G Form Form

or Form reflectIng ownership of the required amount of shares the

shareholder may instead prove ownership by submitting copy of such

filings and providing the additional information that Is described in Rule

14a-8b2H

PlC holds the deposited securities In fungibie bulk meaning that there

are no specifically identifiable shares directly owned by the DTC

participants Rather each PlC participant holds pro rata Interest or

position in the aggregate number of shares of particular Issuer held at

PlC Correspondingly each customer of PlC participant such as an

individual Investor owns pro rata Interest in the shares in which the PlC

participant has pro rate Interest See Proxy Mechanics Concept Release

at Section ILB.2.a

See Exchange Act Rule 17Ad-8

http//wwwsecgov/interps/Iegal/thlbl4fhtm Page of
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See Net Capital Rule Release No 34-31511 Nov 24 1992 FR

56973 çNet Capital Rule Release at Section II.C

See KBR mnc Chevedden civil Action No 11-11-0196 2011 U.S DiSt

LEXIS 36431 2011 WL 1463611 Tex Apr 2011 Apache Corp

Chevedden 696 Supp 2d 723 S.D TeL 2010 In both cases the court

conduded that secuilties intermediary was not record holder for

purposes of Rule 14a-8b because it did not appear on list of the

companys non-objecting beneficial owners or on any DTC securities

position listing nor was the Intermediary DTC participant

Techne Corp Sept 20 1988

In addition if the shareholders broker Is an Introducing broker the

shareholders account statements should include the clearing brokers

identity and telephone number See Net capital Rule Release at Section

ILC.ili The clearing broker will generally be aDTC participant

For purposes of Rule 14a-8b the submission date of proposal will

generally precede the companys receipt date of the proposal absent the

use of electronic or other means of same-day delivery

This format is acceptable for purposes of Rule 14a-8b but it is not

mandatory or exclusive

As such it is not appropriate for company to send notice of defect for

multiple proposals under Rule 14a-8c upon receiving revIsed proposal

This position will apply to all proposals submitted after an initial proposal

but before the companys deadline far receiving proposals regardless of

whether they are explicitly labeled as revisions to an Initial proposal

unless the shareholder affirmatively Indicates an intent to submit second

additional proposal for inclusion in the companys proxy materials In that

case the company must send the shareholder notice of defect pursuant

to Rule 14a-8f1 If It intends to exdude either proposal from Its proxy

materials In reliance on Rule 14a-8c In light of this guidance with

respect to proposals or revisions received before companys deadline for

submission we will no longer follow Layne Christensen Co Mar 21 2011
arid other prior staff no-action letters in whIch we took the view that

proposal would violate the Rule 14a-8c one-proposal limitation if such

proposal Is submItted to company after the company has either submitted

Rule 14a-8 no-action request to exclude an earlier proposal submitted by

the same proponent or notified the proponent that the earlier proposal was

excludable under the rule

See e.g Adoption of Amendments Relating to Proposals by Security

Holders Release No 34-12999 Nov 22 1976 FR 52994

Because the relevant date for proving ownership under Rule 14a-8b is

the date the proposal is submitted proponent who does not adequately

prove ownership in connection with proposal is not permitted to submit

another proposal for the same meeting on later date

Nothing in this staff position has any effect on the status of any

4f Page of
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shareholder proposal that is not withdrawn by the proponent or Its

authorized representatfve

http//www.sec.govfinterps/Iega1/cfsIbi4fhtm
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Message from
FISMA 0MB Memorandum M-07-16 Ofl Tue 13 Dec 2011150604 -0500

Chris DiNardo

ChrisDiNardo@liz.com

cc Robert Viii Robert Vill@iiz.com

Subject Rule 14a-8 Proposal LIZ tdt

Mr Di Nardo Attached is the letter requested Please let me know whether

there is any question

Sincerely

John Chevedden

cc Kenneth Steiner



V1 Ameritrade
_____ Post-Ir Fax Note 7671 .- 11

To

CodDept Co

Phone PhonE

December13 20tl _______________________
FISMA 0MB Memorandum M-07-16

-c---71 Fax

.1

Kenneth Steiner

FISMA 0MB Memorandum M-07-16

Re ID Ameritrade iithsiemorandum M-07-1

Dear Kenneth Steiner

Thank you for ailowing me to assist you today Puiuant to your request this letter Is to confirm that you

have continuously held no less than 500 shareS each at

Allstate Corporation ALL
Bank of America Corporation BAG
JP Motgan Chase Co JPM
American International Grnup Inc AIG
Comoast Corporatten CMCSA
LIZ Cialbome btc UZ

In theTD narRrade Clearing Inc DIG 0188 we 1emor8IflcaNQIaader03 20i0

If you have any fud.her questions please contact 800-889-3900 to speak with TD Arneritrade Client

Services epŁsantatWe or e-mail us at dienteeMces@merftradG.cOm We are available 24 hours

day seven days week

Dan siffrlng

Research Specialist

TO Arnaritrade

TnoITflattOfl4efufle11oda$pot of geneat kdomaaUob seIvlce and TOAmeTIkadesllafi not be liable 1brny damages adsing

out of any urecyin the lnfennaticn Because 11 infoimeUO nay uln yourlDflnetttrede monthly statement you

sholid rely only on the 1D Ame ada monthly niatamont the olfidal fScord of votir TO Anietilide ccounL

TDAmedtrsd dee not pivIde lesimeni leOaI or tax aIvIee lleaseconaultyourlnveslmant legal ortxdv1sOt mggardlng

noneequancea otyowttaneaclian

TOM eflmde 1no menther FINRNS1PcThFA TOAmedtrade atrademad Jointly owned byTOMteiitrade IP1ompnhy Inn

TtdibeToOntOOomlnionhaflk.2O11 TOAmeniroda IP company Inc AU rights
neseived Usvd with peneloston
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