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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549-4561

JAN 312012

III HII Hill liii HhiIHhI Hi Iii iI iI

12025367

Dear Ms Klein

This is in response to your letter dated January 132012 concerning the

shareholder proposal submitted to Wendys by Kenneth Steiner Copies of all of the

correspondence on which this response is based will be made available on our website at

http//wwwsec.gov/divisions/corpfinlcf-noaction/14a-8.shtml For your reference

brief discussion of the Divisions informal procedures regarding shareholder proposals is

also available at the same website address

Enclosure

cc John Chevedden

Sincerely

Ted Yu

Senior Special Counsel

fleceivedS

SIgtoDDana Klein

The Wendys Company

danaideinwendys.com

January 312012

Act

Section

Re The Wendys Company AvaiIability 2_

Incoming letter dated January 132012

FISMA 0MB Memorandum M-07-1



January 31 2012

Response of the Office of Chief Counsel

Division of Corporation Finance

Re The Wendys Company

Incoming letter dated January 13 2012

The proposal asks the board to take the steps necessary unilaterally to the fullest

extent permitted by law to amend the bylaws and each appropriate governing document

to enable one or more holders of not less than one-tenth ofthe companys voting power

or the lowest percentage of outstanding common stock permitted by state law to call

special shareowner meeting

There appears to be some basis for your view that Wendys may exclude the

proposal under rule 4a-8i9 You represent that matters to be voted on at the

upcoming shareholders meeting include proposal sponsored by Wendys to amend

Wendys Certificate of Incorporation to permit holders of record of at least 20% in voting

power of the outstanding capital stock to call special meeting ofshareholders You

indicate that the proposal and the proposal sponsored by Wendys directly conflict You

also indicate that inclusion of both proposals
would present alternative and conflicting

decisions for the shareholders and would create the potential for inconsistent and

ambiguous results Accordingly we will not recommend enforcement action to the

Commissionif Wendys omits the proposal from its proxy materials in reliance on

rule 14a-8i9

Sincerely

Carmen Moncada-Terry

Special Counsel



DIVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREhOLDERPRQPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR24O.14a-8 as with other matters under the proxy

rues is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with harehold proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as aiIy information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Conimissions stafl the staff will always.consider information concerning alleged violations of

the statutes administered by the Côrmnission including argument as to whether or notactivities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and-proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinationsreached in these no-

action letters do not and cannot adj.udicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder.proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of a-company from pursuing any rights he or she may have against-

the company in court should the management omit the proposal fromthe companys proxy

material
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AND OVERNIGUT DELIVERY

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street N.E

Washington D.C 20549

Re The Wendys Company Omission of Stockholder Proposal

Relating to Special Meetings of Stockholders Rule 14a-$

Ladies and Gentlemen

Pursuant to Rule 4a-8 promulgated under the Securities Exchange Act of 1934 as amended

the Exchange Act The Wendys Company Delaware corporation the Corporation requests

confirmation that the staff of the Division of Corporation Finance the Staft will not recommend

enforcement action if the Corporation omits from its proxy materials for its 2012 annual meeting of

stockholders the 2012 Annual Meeting the stockholder proposal
described below for the reasons

set forth herein

GENERAL

On December 201 the Corporation received proposal and supporting statement dated

November 2011 the Stockholder Proposal from Mr Kenneth Steiner who has appointed

Mr John Chevedden to act on his behalf the Proponent for inclusion in the Corporations proxy

materials for the 2012 Annual Meeting The Stockholder Proposal together with related

correspondence between the Corporation and the Proponent is attached hereto as ExhibitA

The Corporation intends to file its definitive proxy materials for the 2012 Annual Meeting

the 2012 Proxy Materials with the Securities and Exchange Commission the Commissionon

or about April
2012 Pursuant to Rule 14a-8j this letter is being submitted to the Commission no

later than 80 calendar days before the Company files the 2012 Proxy Materials with the Commission

In accordance with Staff Legal Bulletin No 4D Nov 2008 this letter is being submitted to the

Commission via email at shareho1derproposdssecgoV

Pursuant to Rule l4a8j enclosed for filing with the Commission are

Six copies of this letter which includes an explanation of why the Corporation

believes that it may exclude the Proposal from the 2812 Proxy Materials and

Six copies of the Stockholder Proposal included in Exhibit attached hereto

The Werdys Company One Dave Thorn Dbrn Oho 43017 64.764-3100 www corn
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Securities and Exchange Commission

January 13 20 12

Page

In accordance with Rule 14a-8j the Corporation is simultaneously sending copy of this

letter and its attachments to the Proponent as notice of its intention to omit the Stockholder Proposal

from the 2012 Proxy Materials We would like to remind the Proponent that if the Proponent elects

to submit additional correspondence to the Commission or the Staff with respect to the Stockholder

Proposal copy of such correspondence should concurrently be furnished to the undersigned on

behalf of the Corporation pursuant to Rule J4a-8k

II THE STOCKHOLDER PROPOSAL

The resolution contained in the Stockholder Proposal reads as follows

Resolved Shareowners ask our board to take the steps necessary unilaterally to the

fullest extent permitted by law to amend our bylaws and each appropriate governing

document that enables one or more shareholders holding not less than or1etenth of

the voting power of the Corporation to call special meeting Or the lowest

percentage of our outstanding common stock permitted by state law

This includes that such bylaw and/or charter text will not have any exclusionary or

prohibitive language in regard to calling special meeting that apply only to

shareowners but not to management and/or the board to the fullest extent permitted

by law

The supporting statement included in the Stockholder Proposal is set forth in Exhibit

attached hereto

ilL TIlE CORPORATION PROPOSAL

Currently the Corporation does not have provision in its Amended and Restated Certificate

of Incorporation the Certificate of Incorporation or Amended and Restated By-Laws the By
Laws that permits stockholders to call special meeting The Corporations Board of Directors has

determined to present proposal at the 2012 Annual Meeting asking the Corporations stockholders

to approve amendments to the Certificate of Incorporation that would require the Corporation to call

special meeting of stockholders upon the request of holders of record of at least 20% in voting

power of the outstanding capital stock of the Corporation the Corporation Proposal If the

Corporation Proposal is approved by the stockholders at the 2012 Annual Meeting the Corporations

Board of Directors will make conforming amendment to the By-Laws

IV BASIS FOR EXCLUSION

The Stockholder Proposal May Be Excluded under Rule 14a-8i9 Because it Directly

Conflicts With the Corporation Proposal

Pursuant to Rule 4a-Si9 company may properly exclude stockholder proposal from

its proxy materials jf the proposal directly conflicts with one of the companys own proposals to

be submitted to shareholders at the same meeting The Commission has stated that in order for this
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exclusion to be available the proposals need not be Identical in scope or focus See Exchange Act

Release 34-40018 n27 May 21 1998

The Staff has consistently concurred that where stockholder-sponsored proposal and

company-sponsored proposal present
alternative and conflicting decisions for stockholders and

submitting both matters for stockholder vote could produce inconsistent and ambiguous results the

stockholder proposal may be properly excluded under Rule l4a-8i9 See e.g Becton Dickinson

and Company 14ov 12 2009 recon denied Dec 22 2009 Becton concurring in the exclusion

of stockholder proposal requesting
the calling of special meetings by holders of 10% of the

companys outstanding common stock when company proposal would require the holding of 25%

of the companys outstanding shares to call such meetings IL Heinz company May 292009

Heinz same International Paper Company Mar 17 2009 International Paper

concurring in the exclusion of stockholder proposal requesting the calling of special meetings by

holders of 10% of the companys outstanding common stock when company proposal would

require the holding of 40% of the companys outstanding common stock to call such meetings EMC

Corporation Feb 242009 EMC sameand Gyrodyne Company of America Inc Oct.31

2005 concurring in the exclusion of stockholder proposal requesting the calling of special

meetings by holders of at least 15% of the shares eligible to vote at that meeting when company

proposal would require the holding of 30% of the companys shares entitled to vote at

stockholders meeting for calling such meetings

Throughout the 2011 proxy season the Staff continued to grant no action relief under Rule

4a-8i9 in situations where company sought to exclude stockholder proposal addressing the

ability of its stockholders to call special meeting because the company intended to submit

proposal on the same issue but with different threshold See e.g The Allstate Corporation Jan

201 recon denied Jan 132011 Allstate concurring in the exclusion of stockholder proposal

requesting the calling of special meetings by holders of 10% of the companys outstanding stock

when company proposal would require the holding of 20% of the voting power of all outstanding

shares of the companys capital stock to call such meetings Southwestern Energy Company Feb

28 2011 Southwestern Energy sameGilead Sciences inc Jan 2011 Gilead Sciences

same Marathon 011 Corporation Dec 23 2010 Marathon Oil same Mattel inc ian 13

2011 Mattel concurring in the exclusion of stockholder proposal requesting the calling of

special meetings by holders of 10% of the companys outstanding stock when company proposal

would require the holding of 15% net long position in the companys outstanding shares for at least

one year to call such meetings ITT Corporation Feb 28 2011 ITT concurring in the

exclusion of stockholder proposal requesting the calling of special meetings by holders of 10% of

the companys outstanding stock when company proposal would require the holding of 35% of the

voting power of all outstanding shares of the companys capital stock to call such meetings and

Fortune Brands Inc Dec 16 2010 Fortune Brands concurring in the cxci usion of

stockholder proposal requesting the calling of special meetings by holders of of the companys

outstanding stock when company proposal would require the holding of 25% of the voting power

of all outstanding shares of the companys capital stock to call such meetings

En the present situation the Stockholder Proposal would directly conflict with the

Corporation Proposal because the proposals relate to the same subject matter the ability to call



Office of Chief Counsel

Securities and Exchange Commission

January 132012

Page

special stockholder meeting but include different thresholds for the percentage of shares required to

call special meeting Because the Corporation Proposal and the Stockholder Proposal differ in the

threshold percentage of share ownership required to call special stockholder meeting there is

potential for conflicting outcomes if the Corporations stockholders consider and adopt both the

Corporation Proposal and the Stockholder Proposal Such conflict would be confusing for

stockholders and would result in an unclear mandate to the Corporation

The Staff has previously permitted exclusion of stockholder proposals under circumstances

nearly identical to those facing the Corporation See e.g Bectan Heinz International Paper EMC

Allstate Southwestern Energy Gilead Sciences Marathon Oil Mauel ITT and Fortune Brands As

in the letters cited above inclusion of both the Corporation Proposal and the Stockholder Proposal in

the 2012 Proxy Materials would present alternative and conflicting decisions for the Corporations

stockholders and create the potential for inconsistent and ambiguous results if both proposals were

approved Accordingly the Corporation believes that the Stockholder Proposal is properly

excludable from the 2012 Proxy Materials under Rule 14a.-8i9

CONCLUSION

On the basis of the foregoing the Corporation respectfully requests
that the Staff confirm that

it will not recommend enforcement action to the Commission if the Corporation omits the

Stockholder Proposal from the 2012 Proxy Materials If you have any questions or require additional

information please contact me at 614 764-3228 or dana.kleinwendys.com If the Staff is unable

to agree with the conclusions set forth in this letter we respectfully request
the opportunity to confer

with you prior to the issuance of the Staffs written response to this letter

Sincerely yours

Dana Klein

Senior Vice President

Corporate and Securities Counsel and

Assistant Secretary

Enclosures

Copies with enclosures to

Mr Kenneth Steiner

Mr John Chevedden



Exhibit

The Stockholder Proposal and Related Correspondence

E-mail sent by the Proponent to the Corporation on December 2011 The email attachment

contains the Stockholder Proposal

Letter sent by the Corporation to the Proponent on December 19 2011 The letter requests

that the Proponent submit proof of ownership of the Corporations securities in accordance

with Rule 4a-8b

E-mail sent by the Proponent to the Corporation on December 20 2011 The email

attachment contains the Proponents proof of ownership



From FISMA 0MB Memorandum M-07-1

Sent Tuesday December06 2011 627 PM

To Okeson NUs

Cc Barker John

Subject Rule 14a8 Proposal WEN

Mr Okeson

Please see the attached Rule 14a-8 Proposal

Sincerely

John Chevedden

cc Kenneth Steiner



Kenneth Steiner

FISMA 0MB Memorandum M-07-16

Mr Nelson Peltz

Chairman of the Board

Wendys Company The
Dave Thomas Blvd

Dublin OH 43017

Phone 614 764 3100

Dear Mr Peltz

In support of the long-tern performance of our company submit my attached Rule 14a-8

proposal This proposal is for the next annual shareholder meeting will meet Rule 14a-8

requirements including the continuous ownership of the required stock value until after the date

of the respective shareholder meeting The submitted format with the shareholder-supplied

emphasis is intended to be used for definitive proxy publication This is my proxy for John

Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on

my behalf regarding this Rule 14a-8 proposal and/or modification of ii for the forthcoming

shareholder meeting before during and after the forthcoming shareholder meeting Please direct

afl future communications regarding my rule i4a-S proposal to John Chevedden

HSMA 0MB Memorandum M-07-16
St

to fhcilitate prompt and verifiable conununications Please idcntif this proposal as my proposal

exclusively

This letter does not cover proposals that are not rule 14a-8 proposals This letter does not grant

the power to vote

Your consideration and the conskierafioii of the Board of Directors is appreciated in support of

the long-term performance of our company Please acknowledge receipt of my proposal

promptly by ornarMoiSMA 0MB Memorandum M-07-16

Sincerely

/1

Kenneth Steiner Date

cc Nils Okeson nilsokesonwendys.com

Corporate Secretai

John Barker john.bar1erwendys.com

FX -fIY.1



Rule 14a-8 Proposal December 620111

Special Shareowner Meetings

Resolved Shareowners ask our board to take the steps necessary unilaterally to the fullest extent

permitted by law to amend our bylaws and each appropriate governing document that enables

one or more shareholders holding not less than one-tenth4 of the voting power of the

Corporation to call special meetin 0r the lowest percentage of our outstanding common

stock permitted by state law

This includes that such bylaw and/or charter text will not have any exclusionary or prohibitive

language in regard to calling special meeting that apply only to shareowners but not to

management and/or the board to the fullest extent permitted by law

Adoption of this proposal can be accomplished by adding few enabling words to Section of

our bylaws
SECTION Special Meeting Special meetings of stockholders of the Corporation may be

called only at the direction of the Chairman of the Board of Directors the Chairman the Vice

Chairman of the Board of Directors the Vice Chairinat the ChiefExecutive Officer or by

resolution adopted by majority of the Board of Directors

Special meetings allow shareowners to vote on important matters such as electing new directors

that can arise between annual meetings Shareowner input on the timing of shareowner meetings

is especially important when events unfold quickly and issues may become moot by the next

annual meeting This proposal does not impact our boards current power to call special

meeting

This proposal topic won more than 60% support at CSS Sprint and Safeway

The merit of this Special Shareowner Meeting proposal should also be considered in the context

of the opportunity for additional improvement in our companys 2011 reported corporate

governance in order to more fully realize our companys potential

The Corporate Library an independent investment research firm rated our company with

High Governance Risk High Concern regarding Board membership and High Concern

regarding executive pay

There was stock option mega-grant of 831000 optIons for executives that simply vest after

time Equity pay should have perfonziance..vesting features In order to assure full alignment with

shareholder interests Market-priced stock options can provide financial rewards due to rising

market alone regardless of an executives performance Furthermore Named Executive Officers

were eligible for performance stock units that were based on short three-year periods and were

partly paid out for sub-median TSR and EBIThA performance

Six board members had 15 to 18
years tenure including the thalrs of six board comnnilttees Even

worse four directors were former executives arid despite the presence of our CEO on our board

along with our Chairman who is our former CEO our company did not appoint an independent

Lead Director This called into question our boards ability to act as an effective counterbalance

to management

Please encourage our board to respond positively to this proposal to initiate improved corporate

governance and financial performance Special Shareowner Meetings



Notes

Kenneth Steiner FISMA 0MB Memorandum M-07-1 spOnsor. this proposaL

Please note that the title of the proposal is part of the proposaL

4Nwnber to be assigned by the company

This proposal is believed to conform with Staff Legal Bulletin No 14B CFSeptember iS

2004 including emphasis added

Accordingly going foiward we believe that It would not be appropriate for

companies to exclude supporting statement language and/or an entire proposal in

reliance on rule 14a-8l3 in the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misleading may be disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders In manner that Is unfavorable to the company Its

directors or its officers and/or

the company objects to statements because they represent the opinion of the

shareholder proponent or referenced source but the statements are not

identified specifically as such

believe that it Is appnprIate under rule Ua-8 for companies to address

those objections In their statements of oppositiom

See also Sun Microsystems Inc July 212005
Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acicnow.ledge this proposal promptly by 1FISMA 0MB Memorandum M-07-16
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Corporate and $euris Counsel
faa 6247643243

Asststafll Secratary

December 19 2011

Via Overnight Mail and EMISMA 0MB Memorandum M-07-16

Mr John Chevedderi

FISMA 0MB Memorandum M-07-16

Re Kenneth Steiner Rule 14a-8 P.roposaUN December 2011

Dear Mr Chevedden

am writing in response to your email message to Mr Nils Okeson General Counsel

of The Wendys Company the Company on December 62011 which had as an attachment

letter dated November 2011 from Mr Kenneth Steiner to Mr Nelson Peltz Chairman of

the Board of the Company with shareholder proposal captioned Special Shareowner

Meetings the ProsaP for inclusion in the Companys proxy materials for its 2012 Annual

Meeting of Stockholders the 4Proxv Materials copy of the Proposal and the accompanying

letter from Mr Steiner are attached hereto As requested in Mr Steiners letter we are directing

our communications regarding the Proposal to You

Mr Steiners letter states that he will meet Rule 14a-8 requirements including the

continuous ownership of the required stock value until after the date of the respective

shareholder meetlng However we have been unable to identify Mr Steiner as holder of the

Companys common stock in our records If Mr Steiner is beneficial owner of the Companys

common stock then the Proposal should have been accompanied by documentation confirming

that he meets the applicable Rule 14a-8 ownership requirements such as written statement

from the record holder of such common stock e.g broker or bank verifying that

Mr Steiner met such requirements at the time the Proposal was submitted In accordance with

Staff Legal Bulletin No i4F published by the Securities and Exchange Commissions Division

of Corporation Finance if Mr Steiners broker or bank is not DTC participant then the

Company must be provided with proofof ownership from the DTC participant through which

Mr Steiners common stock is held For your and Mr Steiners reference we have attached

copies of Rule 14a-8 and Staff Legal Bulletin No 14F

The eligibility requirements of Rule 14a..8b establish that proponent must

continuously have held at least $2000 in market value or 1% the companys securities

entitled to be voted on the proposal at the meeting for at least one year by the date of the

The Wetdys ompan
One Dave Thomas Boulevard Dubfln Ohio 43017



Mr John Chevedden

December 192011

Page

proposals submission and nmst continue to hold those securities through the date of the

meeting As indicated above we are unable to verify from the Companys records or from

Mr Steiners letter that he has met these requirements Therefore please provide us with

documentation from the record holder demonstrating that Mr Steiner owns and has

continuously held at least $2000 of the Companys common stock for at least one year as of

December 62011

If Mr Steiner has not met these ownership requirements or if you or Mr Steiner do not

respond within 14 days as described in the next sentence then in accordance with Rule

14a.8f the Company will be entitled to exclude the Proposal from the Proxy Materials If

Mr Steiner wishes to proceed with the Proposal then within 14 calendar days of your receipt of

this letter you or Mr Steiner must respond in writing or electronically and submit adequate

evidence such as written statement from the record holder of Mr Steiners Company

common stock veriing that he has in fact met these requirements

In the event it is demonstrated that Mr Steiner has met these requirements the Company

reserves the right and may seek to exclude the Proposal if in the Companys judgment the

exclusion of the Proposal om the Proxy Materials would be in accordance with Securities and

Exchange Commission proxy rules

Please direct all further correspondence with respect to this matter to my attention by

email or at the address shown on page of this letter

Sincerely yours

Dana Klein

Senior Vice President

Corporate and Securities Counsel and

Assistant Secretary

Attachments

cc Mr Kenneth Steiner

Mr Nelson Pelts

Mr David Schwab II

Mr John ID Barker

Mr Nils Okeson



Kenneth Stainer

FISMA 0MB Memorandum M-07-1

Mr Nelson Pelt

chairman of the Board

Wendys Company The
Dave ibomas Blvd

Dublin OW 43017

Phone6147643100

Dear Mr Polt

In support of the Iong4armperforxnanco of our company submit my attached Rule 14a4

proposaL This proposal is for the next annual shareholder meeting will meet Rule 14a-8

requirements including the continuous ownership of the required stock va3u until after the date

of iii respective shareholder meeting The submitted Fair with the shareholder-supplied

emphasis is reteudod to be used for defireuve proxy publication This is my proxy for John

Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on

my behalf regarding this Rule 14a-8 proposal and/or modification ofit for the forthcoming

shareholder meeting before dwing and after the forthcoming shareholder meeting Please direct

all Aduro ccnununkadous regarding my ruin 14a4 proposal to John Cheveddan

FISMA 0MB Memorandum MO7-16

to faciitate promptand verifiable communications Please idertif this proposal an my proposal

exclusively

This letter does not cover proposals that are not rule 14-S proposals This letter does not grant

the power to vote

Yont consideretlon and the consideration of the Board of Directors Is appreciated in support of

the Ion erinperforniance of our company Please acknowledge recelpt of my proposal

P1OflPUY by FIMA 0MB Memorandum M-07-16

Sincerely

1P/1

Kenneth Ste Date

cc Nile Okeson rdis.okcson@ws.com

Corporat Secretary

John Barker jchn.baierwendys.com
FX r12-./V.3i



WEN Rule 14a4 Proposal Decanber 620113

Meetings

Resolved Shareowners ask our board to take the steps necessary unilaterally to the fuilest extent

permitted by law to amend ow bylaws and each appropriate governing document that enables

one or more shareholders holding not less than one-tenth of the voting power of the

Corporation to call special meeting Or the lowest percentage
of ow outstanding common

stock permitted by state law

This includes that such bylaw and/or charter text iII not have any exclusionary or prohibitive

language in regard to calling special meeting that apply only to shareowners but not to

management and/or the board to the fUllest extent permitted by law

Adoption of this proposal can be accomplished by adding few enabling words to Section of

our bylaws

SECflON Meeting Special meetings of stockholders of the Corporation may be

called only at the direction of the Chairman otthe Board of Directors the Chairman the Vice

Chairman of the Board of Directors the Vice Chainnan the Chief Executive Officer or by

resolution adoptedby aniajodty of the Board of Directors

Special meetings allow shareowners to vote on hnpoztant matters such as electing new directors

that can arise between annual meetings Shareowner input on the timing of ahareowner meetings

is especially important when eventa unfold quickly and issues may become moot by the next

annual meeting This proposal does not Impact our boards current power to call special

meeting

This proposal topic won more than 60% support at CVS Sprint and Safeway

The merit of this Special Shreowner Meeting proposal should also be considered in the context

of the opporttmity for additional Improvement
in our companys 2011 reported corporate

governance In order to more fully realize ow companys potential

The Corporate Library an independent Investment research firm rated our company 11 ith

111gb Governance Risk High Concern regarding Board membership and High Concern

regarding executive pay

There was stock option mega-grant of 831000 options for executives that simply vest after

tinw Equity pay should have performance-vesting features In order to assure MI alignment with

shareholder interests Market-priced stock options can provide financial rewards due to rising

market alone regardless of an executives performance Furthermore Named Executive Officers

wee eligible for performance stock units that were based on short three-year periods and were

partly out for sub-median TSR and EBITDA perfonnanct

Six board members bad 15 to 18 years tenure Including the chain of six board committees Even

worse four directors were former executives and despite the presence of our CEO on our board

along with our Chairman who is our former CEO our company did not appoint an independent

Lead Director This called Into question our boards ability to act as an effective counterbalance

to management

Please encourage our board to respond positively to this proposal to initiate improved corporate

governance end financial performance Special Shartowaer Meetings Yes on 3.



Notes

Kenneth Steiner RSMA 0MB Memorandum M-07-1 BpOflSud this proposal

Please note that the dtle ofthe proposal is part of the proposaL

Number to be assigned by the company

This proposal Is believed to conform with Staff Legal Bulletin No.148 CP September 15

2004 Including emphasis added

Aocerdlngt going forward we believe that tt would not be appropriate for

companies to exclude supporting statement language and/or en entire proposal In

reliance on rule 14a-BI3 In the following circumstances

the company objects to factual assertions because they are not supported

the company objects to factual assertions that while not materially false or

misleading maybe disputed or countered

the company objects to factual assertions because those assertions may be

interpreted by shareholders In manner that unfavorable to the company its

dlrectors or Its officers and/or

the company objects to statements because they represent the opntlon of the

shareholder proponent or referenced source but the statements are not

ktenflfled specifically as such

We hal/eve that it/i ppmpilato undarwi f4s-8 for conpenlos to address

these objections In their statements of uppositlovt

See also Sun Mtcrosystems tnc July 212005
Stock wdl be held until after the annual meeting end the proposal will be presented at the annual

meeting Please aclaiowlcdge proposal prompUy by enSMA 0MB Memorandum M-07-1



Electronic Code of Federal Regtzlatlons Page of

24t14a4 Shareholder proposals

This section addresses when company must include shareholders proposal In its proxy statement

and Identify the proposal In form of proxy when the company holds namiuel or special meeting of

shareholders In swmnary In orrto have your shareholder proposal Included ona companys prosy

card and Included along with any supporting statement In Its proxy statement you must be eilgthle and

follow cartels procedures Under few specific circumstances the company Is permitted to exclude your

proposal bi4 only after submitting Its reasons 10 the ComniIsaIon Vie stiuctured this section Ins

question-end-answer format ao that It Is easter to undorstant The references toyou are to

shareholder seeking to submit the proposal

Question twmtlsa proposeQA shareholder proposal Is your recommendation or requirement that

the company end/or Its board of dIrectors take action which you intend to present ate meeting of the

companys shareholders Your propoeel should state as clearly as poestole the course of action that you

believe te company should fellow If your proposal Is placed on the companys proxy card the company

must also provide In the form of proxy means for shareholders to speedy by boxes choke between

approval or disapprovaL cc abstention Unless otherwise Indicated the word proposer as used in this

section refers both to your proposal end to yourcorrespondlng statement In support of your proposal

any

QuesUon tvto Is
eligible

to submit proposal and how do demonstrate to the company that em

eligIble In-order tobe eligible to submits proposal you must have ccrnuously held at least $2000

In maricetvalue or 1% of the compenys securities endUed to be voted on the proposal at the meeting

for at least One yeeriy the date you submit ihe proposaL You must continue to hold those securities

through thetiS of the meeting

If you are the registered holder of your securilleL which means that your name appears In the

companys records ass shereholder the company can verily your eligibility on Its own although you will

sthlhsvetoprovldethecanpanywlthawrlttenstatementthatyoutntettd tocontinuetoholdthe

securities ttasugh the dale of the meeting of shareholders However if like many shareholders you are

note registered holder the company likely does not know that you are shareholder or how many

shares you 011 In this case at the time you submit your proposal you must prove your eligibility to the

company In one of two ways

The Wet way Is to submit to the company written statement from therecofl holder of your

securities usually broker or bank verifying that at the time you submitted your proposal you

continuously held the securities for at least one year You must aLso include your own written statement

that you intend to continue to hold the securities through the date of the meeting of shareholders or

iiThe second way to prove ownershIp applies only if you have flied Schedule 130 24O.13d-1O1

Schedule 130 $240lSd-102 fonn 35249.103 of this chapter Form 5249 104 of tide chapter

andicr FormS 5249 105 of thIs chapte4 or amendments to those documents or updated forms

reflecting your ownershIp of the sharee as of or before the date on which the one-year eligIbilIty period

begIns If you trase flied Oflt of these documents wIth the SEC you rneydemorstmte your elIgibility by

submitting to the ccmpsnr

copy of the schedule end/or form and any subsequent aEnendmenta reporting change in your

ownership level

Your written statement that you continuously held the required number of ahsrae for the one-yew

period not the date of lire statement end

Your written statement that you Intend to continue ownership of the shares through the date of the

companys annual or special meeting

Question How many proposals may submit Each shareholder may submit no more than one

proposal toe company for particular shareholders meeting

Question How long can my proposal bet The proposal Including arty accompanying supporting

statement may not exceed 500 words

73.0.1.. 12/16/2011
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guasuon vmet is deadline ubmitliflp apropcal If you are submitting your proposal

for the companye annual meeting you can ta moat casea find the deadline In lut years proxy

statement Howeveç lithe company did nothold en annual meeting last year or has changed the date

of ha meeting for urn year morn than 30 days from last years meethg you can usually find the deadtrne

In one ci the companj quarterly repoitson Form 10-01249.3085 of this thapter% or In shareholder

reports of Irwesimentoomparlies under 270.SOd-t of this chspterothe Investment Company Act of

1940 In order to avoid esntroversy shareholders should sttmit thaW proposals by means Including

electronic means that permft them to prove the data of delivery

The deadline Is a1cuiated in the following manner If the proposal Is submitted for regularly

cbedoled annual meeting The pntposal must be recalvd at the oumpens principal exeouttve offices

not toss than 120 calendar days before the date of the companys proxy statement rldaed to

shareholders in connection with the pmvioui years annual meetng However If the company did not

hold an annual meeting the prevIous year or If the date of thIs years annual meeting has been changed

by more than 30 days from the date of the previous years meeting then the deadline isa roasonsule

time bofom the company begins to print and lend its proxy materials

ii you are submitting your prop at for meeting of shareholders other than regularly scheduled

annual meeting the deaduiM Is reasonable time before the company begins to print and sand Its proxy

materials

QuasUco Wtst lit fall to follow one of the eligiblilly or procedural requirements explained In

answers to Questions through 401 INs section 1Theconiperiy may exciude your proposal but only

alter It has notified you cftheprobtem end you have failed adequately to coned It tMthln 14 calendar

days of receiving your proposal the company must noilly you In wnting of any pmcedumloreligbllhty

deficienciss sawed as of the lime frnmó for your response Your response must postmarked or

franemittad electronically no teter then 14 days from the date you received the companys noUcsbon

company need not provxfe you such notice of deficiency lithe deficiency cannot be remdied such as

If you fall to submits proposal by the companys properly detetmined deadline lithe company intendS to

exclude the proposal itwili toter have to malts submission under 240 14a-8 and provide you with

copy under Question 10 below 240i4-8Q

If you led fri your promise to hold the required number of securities through the date of the meeting of

shareholders then the company wIl be permitted to exclude all of your proposals from Its proxy

materials for any meeting held In the following two calendar years

gOuesfbrr 7Who has the burden of persuading hue Commission orits stuff that my proposal can be

excluded Except as otherwise noted the burden is on th company to demonstrate that is entitled to

exclude proposaL

QUestion Must appear perionaly at the shareholders meeting to present the proposal EIther

you or your representative who is qualIfied under stats law to present the proposal on your behalf must

attend the meeting p.se theproposat Whather you attend the meeting yourself orsend aqusillled

representative to the meeting In yaw place you should make sure that you or your representative

follow the proper state law procedures for attending the meeting andtor presenting youcptopoeaf

If the company holds Its shareholder meeting in whole or In pant via electronic media and the

company permits you or your representative to preseni your proposal via auth media then you may

appear through cfrordc media rather than taveling to the meeting to appear In person

if youor qualified represeribeise fail to appear arid present the proposal without good cause

the company will be petmfttd to exclude alt of your proposals from its proxy materials for any meetings

held In the loflowing two calendar years

Quesr lii have complied with the procedural requirements err wht other bases maya company

rely
to exclude my proposw Improper under state law if the proposal is not proper subject for

action by shareholders under the lees of the jurisdiction
of the companys organization

Note to paragraph IXI DependIng on the subject matter some proposals are not

considered proper understate law if they would be binding en the company If approved by

shareholders 4n cur experIence most proposals that era cast as recommendations or

requests that the board oldIreco$ take specified action are proper undat state law

Accordingly assume that proposal drafted as recommendation or suggestion Is

proper unlesthe coo ny demonstrates otherwise

hnp/fecfr.gpoaccessgov/cgi/t/text/text4dxcecfrrgdiv5viewtextnodt 173.0 .. 12/16/2011
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WolMkn of law If the proposal would Vbnplemented cause the company to violate any stale

federal or foreign law to which ltli subject

Note to paragraph 1fl2 Wa Will not apply this basis for exclusion to permit exciasirm ole

proposal on grounds thatltwould violate foreign law If compliance with the foreign law would

result hi violation of any state orfedarid law

Wclin ofproxyzu/as If the proposal or suppodlrtg statement is contrary to any of the

Commissions proxy rules Including 240.14a-O which prohibits materially bite ornleadlng

statements In proxy soticithig materials

Personal grfevanow special Wersst If the proposal relates to the redress of personal claim or

grIevanCe against the company or any other person or it Is designed to result to benalit to you orto

further personal interest which is not shared by the other shareholders at large

Relevance lithe proposal relates to operatIons which account for less than percent of the

compantfs total assets at the end oth most recent fiscal year end lot less then percent of Its net

earnings end gross sales fur Its most recent Seal year and Is not otherwise significantly related to the

companys busbiass

Absence ofpowentsuuioæ4c If the company would ladc the power or authority to Implement the

proposal

Menages vent functions It the proposal deals with smatter relating to the companys ordinary

business opeMons

LWiador elections lithe proposal

Would disqualify
nominee who is standing for election

Would remove director from office before his or her term expked

III Questions the competence business judgment orchiracter of one or more nominees or directors

lv Seeks to include specific ktdMdusl in the companys proxy meterlals for election to the board of

directors or

Otherwise could affect the outcome otUe upcoming election of directors

tcnflkfa with connnyipqosat If the proposal dkedty conflicts wIth one oil the ccmpenys own

proposals bbs submitted to shareholders at the same meeifng

Note to paragraph l9 companys submission to the CommIssion under this section

should specify the points of conflict with the oompenys proposaL

10 Sub crttfslfr krrplemenlet If the company has steady substantially Implemented the preposat

Note to paragraph i10 company may exclude shareholder proposal that would provide

an advisory vote or seek future advisory votes to approve the compensation of execut Wee as

disclosed pursuant to Item 402 of Regulation SK 3229.402 of this chapter or any successor

to Item 402 say-on-pay vote or that relates to the frequency of say-on-pay votes

provided that In the most recent shareholder vote required by 240.145-41b of this chapter

sIngle year La one two or three years receIved approval of majority dvotes cast on

the matter and the company has adopted policy on the frequency of say-on.pay votes that Is

consistent with the choice cthe majority of votes cast In the most recent shareholder vote

required by 3240.lda-21 of this chapter

11 Otqificaficn If the proposal substantially duplIcates another proposal previously submitted to the

company by another proponent that wtIlba bicltidedtn the companys proxy meterlab for the samehttp73.O 12/16/2011
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12Resitn1nt lithe proposal deals with substantially the same subject matter as another

proposal orpruposale that has or have been previously Included In the companjs proxy materials within

the preceding calendar yeas company may exclude it from its proxy materials for any meeting held

wlenn calendar years oflhe last time It wee Included lithe proposal received

Less than 3% of the vote If proposed ones within the preceding calendayearE

ii Less than 3% of the vote on its tat sttmleslon to shareholders If proposed tlce previously within

the preceding calendar years or

MI Less than 10% of the vote en Its last submission to shareholders 11 proposed three times or more

previously wttNn the preceding calendar years sod

13 oSc amocot cdvfdends lithe proposal relates to specific amounts of csehor stock dividends

QuestIon 10 Whet procedures must the company follow lilt Intends to exclude my proposal If the

company intends to sudtale proposal from its proxy materials it must tile Its reesonswtth the

Commission no later than 80 calendardsye before ft tIles Its deMtlve p101 statement end term of proxy

wIth the Corranisslon The company must slrmiteneously provide you with copy Gifts submission The

Commission staff may permit the company to make Its submission later than 80 days before the

company tiles Its dellnitive proxy statement end form of proxy If the oonipanydemonatas good cause

for missing the deadline

The company must tIle sIx paper copies of the bllowhg

The proposal

An explanation of why the company believes that It may exclude the proposal whIch should If

possiole refertothe most recent applicable authority such as Division letters Issued under the

rule end

ill supporting opinIon of counsel when such reasona are based on matters of state or foreign law

Question ii May aifrdt my own statement to the Commission responding to the companys

srguiients

Yes you may submIt response but It is not required You should try to submit any response to us with

copy to the compeny as soon as possible afterthe company makes Its sttmleoa This way the

Commission staff will have time to consider fully your submission before It Issues its response You

should submit six paper copies of your response

Quesdon ft If the company Includes my shareholder proposal In its proxy materials what Information

about me must it include along with the propossi Itself

The companys proxy statement must include your twos end address as well as the number or the

companys voting securities that you hold However instead of providing that Information the company

may Instead Includes statement Ihatitwuff provide the information to shareholders promptly upon

receiving an oral or written request

The company Is not responsIble for the contents of your proposal or supporting statement

Cm QuestIon fl Whet can do lithe company includes In Its proxy statement reasons why It believes

shsreholdem should not vote in favor of my proposal and disagree with some of Its ststernentsl

The company may elicit to Include in its proxy statement reasons why It believes shareholders

should vote against your propcsel The comp ny Is allowed to make arguments reflecting its own
of vIew just ss you may express your own point of view In your proposals supporting statement

However If you bellss tat the eoqtpanys opposition to your proposal contains matedelly lois or

misleading statements that rosy violets ourarttl-fraud rule 240.14a9 you should promptly send to the

Commission staff and the company isttaceoqlaining the reasons for your view along wlthe copy of the

companys statements opposing your proposal Tc the extant poseble your lettershould include specIfic

httpiIecfr.gpoaccesa.gov/cgi/t/text/text4dXCeCfrrgndiv5VieWMeXtnOdel73O 1. 12/16/2011
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factual Information demonstrating the Inaccuracy of the companys c1abns Time permitting you may

wish to Vy to wash out your differences with the company by yoUceIf before contacthig the Cornmaion

We require the company to send you copy of Its statements opposing your proposal before It sends

its praxy materIals IhI you may bring ID our attention any ntatarially false ormleteadklg statement

under the owing bmeframes

11 our no-action response requkes thaf you make revlslonsto your proposal cc supporting statement

as scond Wan to reqiæringthe company to Include ft In Its proxy materials then the company must

provide you with copy of its cppoestcn statements no later than calender days after the company

receives copy of your revised praposal or

It Icr aS other cases the company must provid you With copy of Its opposition statements no later

than 30 calender days before he Sloe definitive copies of Its proxy statement and form of proxy undat

240.14a-0

163 FR 29119 May 28 1996 83 FR 5082250623 Sept 22 1006 as amended at 72 FR 4186 Jan 29

2007 72FR70458 Dec 11200773FR977Jan4200876FR8045 Feb22011
Sept 162010

hnp//ecfrgpoaccgov/cgWexVtext4dxeetfrriv5iiewtextnodei730.1 12116/2011
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Action Publication of CF Staff Legal Bulletin

Date October 18 2011

Summary This staff legal bulletin provides Information for companies and

shareholders regarding Rule 14a-8 under the SecuritJes Exchange Act of

1934

Supplementary Information The statements in this bulletin represent

the views of the Division of Corporation Finance the DlvIsion This

bullelin Is not rule regulation or statement of the Securities and

Exchange Commission the nCommissIonH Further the Comrmsslon has

neither approved nor disapproved its content

Contacts For further information1 please contact the Divisions Office of

Chief Counsel by callIng 202 551.3500 or by submitting web-based

request form at httpsf/tts.sec.gov/cgl-bin/corpjlnjnterpretive

The purpose of this bulletin

This bulletin Is part of continuing effort by the Division to provide

guidance on Important Issues arising under Exchange Act Rule 14a-8

Specifically this bulletin contains Information regarding

Brokers and banks that constitute record holders under Rule 14a-8

b2i for purposes of verifying whether beneficial owner Is

eligible to submit proposal under Rule 14a-8

Common errors shareholders can avoid hen submlttlng proct of

ownership to companies

The submission of revised proposals

Procedures for withdrawing no-action requests regarding proposals

submitted by multiple proponents and

The Divisions new process for transmitting Rule 14a-8 no-action

responses by email

You can find additional guidance regarding Rule 14a-8 In the foliowtng

Division of Corporation finance

Securities and Exchange Commission

Shareholder Proposals

http//www.sec.gov/iiterps/1cga1M1bi4fJflni 12116/2011
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buftetins that are available on the Commisslons website SIB No 14

No 14A SLB No 145 SIB No 14c SIB No 140 and Na 14g

The types of brokers and banks that constitute recerd holders

under Rule 14a-8b2l for purposes of verifying whether
beneficial owner is eligible to submit proposal under Rule 14a-8

1. Eligibility to submit proposal under Rule 14a-8

To be eligible to submit shareholder proposal shareholder must have

continuously held at least $2000 in market value or 1% of the companys
securities entitled to be voted on the proposal at the shareholder meeting

for at least one year as of the date the shareholder submits the proposal

The shareholder must also continue to hold the required amount of

securities through the date of the meeting and must provide the company

with written statement of intent to do so

The steps that shareholder must take to verify his or her eligibility to

submit proposal depend on how the shareholder owns the securities

There are two types of security holders in the U.S registered owners and

beneficial owners2 Registered owners have direct relationship with the

issuer bece use thelr ownership of shares is listed on the records maintained

by the Issuer or Its transfer agent If shareholder Is registered owner
the company can independently confirm that the Shareholders holdings

satisfy Rule 14a-8bs eligibility requIrement

The vast majority of investors In shares Issued by U.S companies1

however are beneficial owners which means that they hold their securities

in book-entry form through securities Intermediary such as broker or

bank Beneficial owners are sometimes referred to as street name
holders Rule 14a-8b2i provides that beneficial owner can provide

proof of ownership to support his or her eligibility to submit proposal by

submitting written statement from the record holder of thel securities

usually broker or bank verifying that at the time the proposal was

submitted the shareholder held the required amount of securities

continuously for at least one year.3

2. The role of the Depository Trust company

Most large U.S brokers and banks deposit their customers securities with

and hold those securities through the Depository Trust Company DTC
registered clearing agency actIng as securities depository Such brokers

and banks are often referred to as participants in DTC.4 The names of

these DTC participants however do not appear as the registered owners of

the securities deposited with DTC on the list of shareholders maintained by

the company or more typically by its transfer agent Rather DTCs

nominee Cede Co appears on the shareholder list as the sole registered

owner of securities deposited with DTC by the DTC participants company

can request from DIC securltles positIon lIstings as of specified date

whIch Identifies the DTC participants having position iii the companys
securities and the number of securities held each DTC participant on that

date

Brokers and banks that constitute record hidr under Rule

http//wwwsec.gov/interps/legaYcfslbl 4fhtm 12/16/2011
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1.4a-8b2l for purposes of verifying whether beneficial

owner is eligible to submit proposal under Rute 14a-a

In The Ham celestial Group inc Oct 2008 we took the position that

an jntrodudng broker could be considered record holder for purposes at

Rule 14a-8b2I An Introducing broker is broker that engages in sales

and other activities Involving customer contact such as opening customer

accounts and accepting customer orders but is not permitted to mntaln

custody of customer funds and securittes.e Instead an Introducing broker

engages another broker known as ciearing broker$ to hold custody of

client funds and securities to clear and execute customer trades and to

handle other functions such as issuIng conflrmatioas of customer tries

and customer account statements Clearing brokers generally are OTC

participants Introducing brokers generally are not As Introducing brokers

generally are not DTC participants and therefore typlcaily.do not appear on

Pits securities position listing Ham Celestial has required companies to

accept proof of ownership letters from brokers in cases where unlike the

positions of registered owners and brokers and banks that are PlC

participants the company is unable to verify the positions against its own

or Its transfer agents records or against DTCs securities position listing

In light of questions we have received following two recent court cases

relating to proof of ownership under Rule 14a8 and In light of the

Comm lssions discussion of registered and beneficIal owners in the Proxy

Mechanics Concept Release we have reconsidered our views as to what

types of brokers and banks shoukl be considered record holders under

Rule 14a-8b2Q Because of the transparency of Pit participants

positions in companys securities we will take the view going forward

that for Rule 14a4bX2l purposes only DTC participants should be

viewed as record holders of securities that are deposited at DC As

result we ilI no longer follow Ham Celestial

We believe that taking this approach as to who constitutes record

holder for purposes of Rule 14a-8bX2i will provide greater certainty to

beneflciai owners and companies We also note that this approach is

consistent with Exchange Act Rule 12g51 and 1988 staff no-action Fetter

addressing that rulea under which brokers and banks that are DTC

participants are considered to be the record holders of securities on deposlt

with DTC when calculating the number of record holders for purposes of

Sections 12g and 15d of the Exchange Act

Companies have occasionally expressed the view that because PlCs

nomlnee Cede Ce appears on the shareholder list as the sole registered

owner of securities deposited with DTC by the Pit participants only PlC
Or Cede Co should be viewed as the record holder of the securities held

on deposit at PlC for purposes of Rule 14a-8b2i We have never

interpreted the rule to requIre shareholder to obtain proof of ownership

letter from DTC or Cede to and nothing In this guIdance should be

construed as changing that vIew

How can shareholder determine whether his or her broker or bank Is

DiV patdpant

httpUwww.sec.gov/intcrps/IegailOfslbi4f.bnn 12/1612011
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Shareholders and companies can confirm Whether particular broker or

bank Is DTC participant by checking DTCS participant list which is

currently available on the internet at

http//www.dtc.com/downloads/rnamber$hip/direCtorieS/dtqaIPha.Pdf

What If shareholders broker or bank Is not on DTCS participant list

The shareholder will need to obtain proof of ownership from the DTC

participant through which the securities are held The shareholder

should be able to find out who this DTC participant is by asking the

shareholders broker or bankft

if the DTC participant knows the shareholders broker or banks

holdings but does not know the shareholders holdings shareholder

could satisfy Rule 14a-8b2l by obtaining and submitting two proof

of ownership statements verifying that at the timethe proposal was

submitted the required amount of securities were continuously held for

at least one year one from the shareholders broker or bank

confirming the shareholders ownership and the other from the DTC

participant confirmlng the broker or banks ownership

Ilow will the staff process no-action requests that argue for exclusion on

the basis that the shareholders proof of ownership Is not from DYC

participant

The staff will grant no-action relief to company on the basis that the

shareholders proof of ownership is not from DTC participant only if

the companys notice of defect describes the required proof of

ownership in manner that is consistent with the guidance contained In

this bulletin Under Rule 14a-8tXi the shareholder will have an

opportunity to obtain the requisite proof of ownership after receiving the

notice of defect

Common errorsshareholders can avoid when submlttin proof of

ownership to companies

In this section we describe two common errors shareholders make when

submitting proof of ownershlp for purposes of Rule 14a-8b2 and we

provide guidance on how to avoid these errors

First Rule 14a-sb requires shareholder to provide proof of ownership

that he or she has conttnuousiy held at least $2000 in market value or

1% of the companys securities entitled to be voted on the proposal at the

meeting for at least one year by the data you submit the

proposal emphasis added We note that many proof of ownership

letters do not satisfy this requirement because they do not verify the

shareholders benefioal ownership for the entire one year period preced lag

and including the date the proposal is submitted In $Qfl cases the letter

speaks as of date belbre the date the proposal Is submitted thereby

leaving gap between the date of the verification and the date the proposal

Is submitted In other cases the Fetter speaks as of date after the date

the proposal was submitted but covers period of only one year thus

faiilng to verify the shareholders beneficial ownership over the required full

httpi/www.gov/intei1ega1/cfsJbI4f.htm 12/16/20
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one-year period preceding the date of the proposals submission

Second many letters fail to conflrm continuous ownership of the securities

This can occur when broker or bank submits letter that confirms the

shareholders beneficlI ownership only as of specified date but omits any

reference to continuous ownership for one-year period

We recognize that the requirements of Rule 14a-8b are highly prescriptive

and can cause InconvenIence for shareholders when submitting proposals

Although our administration of Rule 148-8b Is constrained by the terms of

the rule1 we believe that shareholders can avoid the two errors highlighted

above by arranging to have their broker or bank provide the required

verification of ownership as of the date they plan to submit the proposal

using the following format

As of date the proposal is submitted name of shareholder

held and has held continuously for at least one year number

of securities shares of name class of securitles.--1

As discussed above shareholder may also need to provide Separate

written statement from the DTC participant through which the shareholders

securities are held If the shareholders broker or bank is not DTC

participant

The submission of revised proposals

On occasion shareholder wIll revise proposal after submitting It to

company This section addresSes questions we have received regarding

revisions to proposal or supporting statement

shareholder submits timely proposal The shareholder then

submits revised proposal before the companys deadline for

receiving proposals Must the company accept the revisions

Yes in this situation we believe the revised proposal serves as

replacement of the initial proposal By submitting revised proposal the

shareholder has effectively withdrawn the Initial proposal Therefore the

shareholder is not In violation of the one-proposal limitation In Rule 14a-8

C.U if the company Intends to submit no-action request it must do so

with respect to the revised proposal

We recognize that in Question and Answer E2 of SLB No 14 we Indicated

that If shareholder makes revisions to proposal before the company

submits lts no-action request the company can choose whether to accept

the revisions However this guidance has led some companies to believe

that In cases where shareholders attempt to make changes to an InItial

proposal the company Is free to ignore such revisions even If the revised

proposal Is submitted before the companys deadline for receiving

shareholder proposals We are revislng our guidance on this issue to make

clear that company may not Ignore revised proposal In this sItuatlon

shareholder submits timely proposal After the deadline for

receiving proposals the shareholder submits revised proposal

Must the company accept the revisions

http//www.scc.gov/intcrps/Iegai/cfslbl4f.htni
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No If shareholder submits revisions to proposal after the deadline for

receiving proposals under Rule 14a-8e the company is not required to

accept the revisions However it the company does not accept the

revisions It must treat the revised proposal as second proposal and

submit notice stating Its Intention to exclude the revised proposal as

required Rule 14a-8j The companys notice may cite Rule 14a-8e as

the reason for excluding the revised ptpcsai if the company does not

accept the revisions and Intends to exclude the Initial proposal It would

also need to submit its reasons for excluding the initial proposal

If shareholder submits revised proposal as of which data

must the shareholder prove his or her share ownership

shareholder must prove ownership as of the data the original proposal is

submitted When the Commission has discussed revisions to proposals4 It

has not suggested that revision triggers requIrement to provide proof of

ownership second time As outlined in Rule 14a-8b proving ownership

includes providing written statement that the shareholder Intends to

continue to hold the securities through the date of the shareholder meetln9

Rule 14a-8f2 provides that lithe shareholder fails in his or her

promise to hold the required number of securities through the date of the

meeting of shareholders then the company will be permitted to exclude all

of the same shareholders proposals from its proxy materials for any

meeting held In the followIng two calendar years With these provisions In

mind we do not interpret Rule 14a-8 as requiring additional proof of

ownership when shareholder submits revised proposal

Procadures for withdrawing no-action requests for proposals

submitted by multiple proponents

we have previously addressed the requirements for withdrawing Rule

14a-8 no-action request In SLB Nos 14 and 14C SIB No 14 notes that

company should include with withdrawal letter documentation

demonstrating that shareholder has withdrawn the proposal in cases

where proposal submitted by multiple shareholders is withdrawn SIB No

14C states that if each shareholder has designated lead Individual to act

on its behalf and the company Is able to demonstrate that the individual is

authorized to act on behalf or alt of the proponents the company need only

provIde letter from that lead Individual indicating that the lead individual

Is withdrawing the proposal on behalf of all of the proponents

Because there is no relief granted by the staff in cases where no-action

request Is withdrawn following the withdrawal of the related proposal we

recognize that the threshold for wIthdrawing no-action request need not

be overly burdensome Going forward we will process withdrawal request

if the company provides letter from the lead flier that includes

representation that the lead flier is authorized to withdraw the proposal on

behalf of each proponent identified in the companys no-action request.1

Use of email to transmit our Rule 14a-8 no-action responses to

companies and proponents

To date1 the Division has transmitted copies of our Rule 14a-8 no-action

responses inciuding copies of the correspondence we have received In

connection with such requests by U$ mali to companies and proponants

hnpllwww.sec.gov/inteps/legai/cfslb14fhtzn 12/16/2011
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We also post our response end the related correspondence to the

Commissions wabsite shortly alter issuance of our response

In order to accelerate defivery of staff responses to companies and

proponents and to reduce our copying and postage costs going forward

we intend to transmit our Rule 14a-8 no-action responses by email to

companies and proponents We therefore encourage both companies and

proponents to include email contact Information In any correspondence to

each other and to us We will use U.S mail to transmit our no-action

response to any company or proponent for which we do not have email

contact information

Given the availability of our responsis and the related correspondence on

the Commissions website end the requirement under Rule 14a-8 for

companies and proponents to copy each other on correspondence

submitted to the Commission we believe It Is unnecessary to transmit

copies or the related correspondence along with our no-action response

Therefore we intend to transmit only our staff response and not the

correspondence we receive from the parties We will continue to post to the

Commissions website copies of this correspondence at the same time that

we post our staff no-action response

See Rule 14a-8b

For an explanation of the types of share ownership in the U.S see

Concept Release on U.S Proxy System Release No 34-62495 July 14

2010 FR 42982 Proxy Mechanics Concept Release at Section I1A

The term ben.efldai owner4 does not have uniform meaning under the

federal securities laws It has different meaning In this bulletin as

compared to beneficial owner and benet1cIaI ownershlp In Sections 13

and 16 or the Exchange Act Our use of the term in this bulletin IS not

Intended to suggest that registered owners are not beneficial Owners for

purposes of those Exchange Act provisions See Proposed Amendments to

Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals

by Security Holders Release No 34-12598 July 1976 41 FR 299823

at The term beneficlai owner when used in the context of the proxy

rules and In light of the purposes of those rules may be interpreted to

have broader meaning than it wOuld for certain other purposes under

the federal securities laws such as reporting pursuant to the Williams

Act.

If shareholder has flied Schedule 130 Schedule 13G Form Form

or Form reflectIng ownership of the required amount of shares the

shareholder may instead prove ownership by submitting copy 01 such

filings and providing the additional information that is described In Rule

14a-8b2ii

DIC holds the deposited securities in funglbie bulk meaning that there

are no specifically identifiable shares directly owned by the DTC

participants Rather each DIC participant holds pro rate interest or

position In the aggregate number of shares or particular issuer held at

DTC Correspondingly each customer of OTC pa.lpant such as an

individual investor owns pro rate Interest In the shares in which the DTC

http//www.sec.gov/interps/legaYcfslbl 4f.htm 12/16/2011
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particIpant has pro rota interest Se Proxy Mechanics Concept Release

at Section IL.2.a

See Exchange Act Rule l7Ad-8

See Nat Capital Rule Release No 34-31511 Nov 24 1992 FR

56973 Net Capital Rule Release at Section TLC

1See KBR Inc Chevedden CM Action No W-U-0196 2011 U.S 01st

LEXIS 36431 2011 WL 1463611 S.D Tax Apr 201 Apache Corp

Chevedden 696 Supp 2d 723 S.D Tax 2010 Th both cases the court

concluded that securities Intermediary was not record holder Tar

purposes of Rule 14a-8b because It did not appear on lIst or the

companys non-objecting beneficial owners or on any DTC securities

posItion listing nor was the intermediary DIC participant

Techne carp Sept 20 1988

Zn addition If the shareholders broker Is an Introducing broker the

shareholders account statements should include the clearing brokers

Identity and telephone number See Net Capital Rule Release at Section

IZ.C.lii The clearing broker will generally be DTC participant

For purposes of Rule 14a4b the submission date of proposal will

generally precede the companys receipt date of the proposal absent the

use of electronic or other means of same-day delivery

This format is acceptable for purposes of Rule 14a-8b but it Is not

mandatory or exclusIve

As such it is not approprIate for company to send notice of defect for

multiple proposals under Rule 4a-8c upon receiving revised proposaL

ThiS position will apply to all proposals submitted after an Initial proposal

but before the companys deadline for receivIng proposals regardless of

whether they are explicitly labeled as revisions to an Initial proposal

unless the shareholder amrmauvely Indicates an Intent to submit second

ddlelonal proposal for Inclusion In the company proxy materials Zn that

case the company rflUst send the shareholder notice of defect pursuant

to Rule 14a8l1 If it Intends to exclude either proposal from its proxy

matenais In reliance on Rule 14a-8c In light of this guidance with

respect to proposals or revisions received before company deadline for

submission we will no longer lbltow Layne Christensen Co Mar 21 2011
and other prior staff no-action letters in which we took the view that

proposal would violate the Rule 14a-8c one-proposal limitation If such

proposal Is submitted to company after the company has either submitted

Rule 14a-8 no-action request to exclude an earlIer proposal submitted by

the some proponent or notified the propOnent that the earlier proposal was

excludable under the rule

See e.g AdoptIon of Amendments Relating to Proposals by Security

Hotder Release No 34-12999 Nov 22 1976 FR 52994

httpi/www.sec.gov/interpe/Iegal/cfslbl4f.htm 2/16/201
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8ecause the reIevan date for proving ownership under Rule i4a-8b is

the date the proposal Is submitted proponent who does not adequately

prove ownership In connection with proposal Is not permitted to submit

another proposal for the same meeting on later date

Nothing In this staff position has any effect on the status of any

shareholder proposal that Is not withdrawn by the proponent or Its

authorized representative

http//www.sec.govfinterps/iegai/cfsIb24f.htm

Home MOdUIad iOflB/201

http//www.sec.gov/interps/legal/cfslbl4fhtm 12/16/2011



From FISMA 0MB Memorandum M-07-16

Sent Tuesday December 20 2011 246 PM

To Klein Dana

Subject Rule 14a-8 Proposal WEN tdt

Attached is the letter requested Please let me know whether there is any question

Sincerely

John Chevedden

cc Kenneth Steiner



El
Poet4t Fax Note 7811

Decembet 2011

lnneth Stainer

FISMA 0MB Memorandum M-07-16

tP.cst CLvciit
6Vept

Pbonel
IjI4 0MB Memorandum

PiX 41jf11 %ty taxi

Re TDAme1ffieaoS1ilemorandum M-07-16

DearKennethS$kl%

ThaywtoraTtowba me to eSst4ou todsy Pintausnt to your request this IeUer Is tacanlirm that you

have ccntbiuou Sd no less than tO shams ot

sCflflWB1
hi the TO Mtsdttade Clearing leo DTC 0188 Wit

flycuhaveanyIcatherques$onspteasecoidact$OO-6B9-3900WspeakWithaTM1fl5d5Cfl5flt

Sects represesitatlve we-mel us at cIIenbewlceswamsidmdtcom We era avaIlable 24 hours

day seven days week

$htccrdyCAJ
DanS1M
Rasssthspedt
TOAmarikade

This bSsaek banWted upst oft genatsiW Smaiflbd7PMWtfld9$i1 tbS1ISWWdaWGS3 aJ1s4tt

odors flaanybthehnnala
Sd4 twy cncn nuMamnlNysSsflMfl thsc4JScc$ctySEDiCcQWi

ldfrdadoeSfldpath$flklfllQtisXadAtt PSseconsuIyouI UwasUnni kqflxsM%atmevIEnQtS

TOAnwtVsdL$c SIFIPG4NfATO$MUUa4UIPSQILSSiQ$Y owmdWThM.4td1 Wtanpsej St

and The ToSoSnWofl UsstflDll ITO MwSadeWCsnW1 bsA Wds eaMdUadw1Ihfnketen

Page loll


