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Re: The Wendy’s Company Availability: |- 3 | -1

Incoming letter dated January 13, 2012 ;

Dear Ms. Klein’

This is in response to your letter dated January 13,2012 concerning the
shareholder proposal submitted to Wendy’ s by Kenneth Steiner. Copies of all of the
correspondence on which this response is based will be made available on our website at
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also avallablc at the same website address.

‘Sincerely,

Ted Yu
Semor Speclal Counsel

Enclosure

cc: John Chevedden
***FISMA & OMB Memorandum M-07-16***



January 31, 2012

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  The Wendy’s Company
Incoming letter dated January 13, 2012

The proposal asks the board to take the steps necessary unilaterally (to the fullest
extent permitted by law) to amend the bylaws and each appropriate governing document
to enable one or more holders of not less than one-tenth of the company’s voting power
(or the lowest percentage of outstanding common stock permitted by state law) to call a
special shareowner meeting. :

There appears to be some basis for your view that Wendy’s may exclude the
proposal under rule 14a-8(i)(9). You represent that matters to be voted on at the
upcoming shareholders’ meeting include a proposal sponsored by Wendy’s to amend
Wendy’s Certificate of Incorporation to permit holders of record of at Jeast 20% in voting
power of the outstanding capital stock to call a special meeting of shareholders. You
indicate that the proposal and the proposal sponsored by Wendy’s directly conflict. You
also indicate that inclusion of both proposals would present alternative and conflicting
decisions for the shareholders and would create the potential for inconsistent and
ambiguous results. Accordingly, we will not recommend enforcement action to the
Commission if Wendy’s omits the proposal from its proxy materials in reliance on
rule 14a-8(i)(9).

Sincerely,

Carmen Moncada-Terry
Special Counsel




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other matters under the proxy
~ rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, xmtxally, whether or not it may be appropriate in a particular matter to.
recommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 14a-8, the Division’s.staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or-the proponent’s representative.

. Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always.consider information concerning alleged violations of

" the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no- -
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. Distict Court can decide whether a company is obligated
. to include shareholder proposals in its proxy materials. Accordingly a discretionary
_ determination not to recommend or take Commission enforcement action, does not preciudc a
proponent, or any shareholder of a-company, from pursuing any rights he or she may have against -
the company in court, should the management omit the proposal from the company’s proxy
material.




COMPANY

3 anuary 13 - 2012 Quality is Dur Recipe.. . Werldwide

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re:  The Wendy’s Company: Omission of ‘Stockholder Proposal
Relating to Special Meetings of Stockholders ~ Rule 14a-8

Ladies and Gentlemen:

Pursuant to Rule 14a-8 promulgated under the Securities Exchange Act of 1934, as amended
(the “Exchange Act”), The Wendy's Company, a Delaware corporation (the “Corporation™), requests
confirmation that the staff of the Division of Corporation Finance (the “Staff”) will not recommend
enforcement action if the Corporation omits from its proxy materials for its 2012 annual meeting of
stockholders (the “2012 Annual Meeting”) the stockholder proposal described below for the reasons

set forth herein.
i GENERAL

On December 6, 2011, the Corporation received a proposal and supporting statement dated
November 2, 2011 (the “Stockholder Proposal™) from Mr. Kenneth Steiner, who has appointed
Mr. John Chevedden to act on his behalf (the “Proponent™), for inclusion in the Corporation’s proxy
materials for the 2012 Annual Meeting. The Stockholder Proposal, together with related
correspondence between the Corporation and the Proponent, is attached hereto as Exhibit A.

The Corporation intends to file its definitive proxy materials for the 2012 Annual Meeting
(the *2012 Proxy Materials”) with the Securities and Exchange Commission {the “Commission™) on
or about April 6,2012. Pursuant to Rule 14a-8(j), this letter is being submitted to the Commission no
later than 80 calendar days before the Company files the 2012 Proxy Materials with the Commission.
In accordance with Staff Legal Bulletin No, 14D (Nov. 7, 2008), this letter is being submitted to the
Commission via e-mail, at shareholderproposals@sec.gov.

Pursuant to Rule 14a-8(j), enclosed for filing with the Commission are:

I Six copies of this letter, which includes an explanation of why the Corporation
believes that it may exclude the Proposal from the 2012 Proxy Materials; and

2. Six copies of the Stockholder Proposal (included in Exhibit A attached hereto).

The Wendy's Company 7 One Dave Thoras Bhw, Dublin Ohio 43017 / 618-764-3100 / wwwabstwendyscom
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In accordance with Rule 14a-8(j), the Corporation is simultaneously sending a copy of this
letter and its attachments to the Proponent as notice of its intention to omit the Stockholder Proposal
from the 2012 Proxy Materials. We would like to remind the Proponent that, if the Proponent elects
to submit additional correspondence to the Commission or the Staff with respect to the Stockholder
Proposal, a copy of such correspondence should concurrently be furnished to the undersigned on
behalf of the Corporation pursuant to Rule 14a-8(k).

IL THE STOCKHOLDER PROPOSAL
The resolution contained in the Stockholder Proposal reads as follows:

“Resolved, Shareowners ask our board to take the steps necessary unilaterally (to the
fullest extent permitted by law) to amend our bylaws and each appropriate governing
document that enables one or more sharcholders, holding not less than one-tenth* of
the voting power of the Corporation, to call a special meeting. *Or the lowest
percentage of our outstanding common stock permitted by state faw”

“This includes that such bylaw and/or charter text will not have any exclusionary or
prohibitive language in regard to calling a special meeting that apply only to

shareowners but not to management and/or the board (to the fullest extent permitied
by law).”

The supporting statement included in the Stockholder Proposal is set forth in Exhibit A
attached hereto.

II. THE CORPORATION PROPOSAL

Currently, the Corporation does not have a provision in its Amended and Restated Certificate
of Incorporation (the “Certificate of Incorporation™) or Amended and Restated By-Laws {the “By-
Laws”) that permits stockholders to call a special meeting. The Corporation’s Board of Directors has
determined to present a proposal at the 2012 Annual Meeting asking the Corporation’s stockholders
to approve amendments to the Certificate of Incorporation that would require the Corporation to call
a special meeting of stockhoiders upon the request of holders of record of at least 20% in voting
power of the outstanding capital stock of the Corporation (the “Corporation Proposal™). If the
Corporation Proposal is approved by the stockholders at the 2012 Annual Meeting, the Corporation’s
Board of Directors will make a conforming amendment to the By-Laws.

IV.  BASIS FOR EXCLUSION

The Stockholder Proposal May Be Excluded under Rule 14a-8(i)(9) Because it Directly
Conflicts With the Corporation Proposal.

Pursuant to Rule 14a-8(i)(9), a company may properly exclude a stockholder proposal from
its proxy materials “[i]f the proposal directly conflicts with one of the company’s own proposals to
be submitted to shareholders at the same meeting.” The Commission has stated that, in order for this
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exclusion to be available, the proposals need not be *identical in scope or focus.” See Exchange Act
Release 34-40018, n.27 (May 21, 1998).

The Staff has consistently concurred that, where a stockholder-sponsored proposal and a
company-sponsored proposal present alternative and conflicting decisions for stockholders and
submitting both matters for a stockholder vote could produce inconsistent and ambiguous results, the
stockholder proposal may be properly excluded under Rule 142-8(i)(9). See, e.g., Becton, Dickinson
and Company (Nov. 12, 2009; recon. denied Dec. 22, 2009) (“Becton”) {concurring in the exclusion
of a stockholder proposal requesting the calling of special meetings by holders of 10% of the
company’s outstanding common stock when a company proposal would require the holding of 25%
of the company’s outstanding shares to ¢all such meetings); H.J. Heinz Company (May 29, 2009)
(“Heinz") (same); International Paper Company (Mar. 17, 2009) (“International Paper”)
(concurring in the exclusion of a stockholder proposal requesting the calling of special meetings by
holders of 10% of the company’s outstanding common stock when a company proposal would
require the holding of 40% of the company’s outstanding common stock to call such meetings); EMC
Corporation (Feb, 24, 2009) (“EMC”) (same); and Gyrodyne Company of America, Inc. (Oct. 31,
2005) (concurring in the exclusion of a stockholder proposal requesting the calling of special
meetings by holders of at least 15% of the shares eligible to vote at that meeting when a company
proposal would require the holding of 30% of the company’s shares entitled to vote at 2
stockholder’s meeting for calling such meetings).

Throughout the 2011 proxy season, the Staff continued to grant no action relief under Rule
14a-8(i)(9) in situations where a company sought to exclude a stockholder proposal addressing the
ability of its stockholders to call a special meeting because the company intended to submit a
proposal on the same issue but with a different threshold. See, e.g., The Allstate Corporation (Jan. 4,
2011; recon. denied Jan. 13, 2011y (“Allstate”) (concurring in the exclusion of a stockholder proposal
requesting the calling of special meetings by holders of 10% of the company’s outstanding stock
when a company proposal would require the holding of 20% of the voting power of all outstanding
shares of the company’s capital stock to call such meetings); Southwestern Energy Company (Feb.
28, 201 1) (“Southwestern Energy”) (same); Gilead Sciences, Inc. (Jan. 4,2011) (“Gilead Sciences”)
(same); Marathon Oil Corporation (Dec. 23, 2010) (“Marathon Oil”) (same); Mattel, Inc. (Jan. 13,
2011) (“Mattel”) (concurring in the exclusion of a stockholder proposal requesting the calling of
special meetings by holders of 10% of the company’s outstanding stock when a company proposal
would require the holding of a 15% net long position in the company’s outstanding shares for at least
one year to call such meetings); ITT Corporation (Feb. 28,2011) CITT?) (concurring in the
exclusion of a stockholder proposal requesting the calling of special meetings by holders of 10% of
the company’s outstanding stock when a company proposal would require the holding of 35%of the
voting power of ail outstanding shares of the company’s capital stock to call such meetings); and
Fortune Brands, Inc. (Dec. 16, 2010) (“Fortune Brands”) (concurring in the exclusion of a
stockholder proposal requesting the calling of special meetings by holders of 10% of the company’s
outstanding stock when a company proposal would require the holding of 25% of the voting power
of all outstanding shares of the company’s capital stock to call such meetings).

In the present situation, the Stockholder Proposal would directly conflict with the
Corporation Proposal because the proposals relate to the same subject matter (the ability to call a
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special stockholder meeting) but include different thresholds for the percentage of shares required to
call a special meeting. Because the Corporation Proposal and the Stockholder Proposal differ in the
threshold percentage of share ownership required to call a special stockholder meeting, there is
potential for conflicting outcomes if the Corporation’s stockholders consider and adopt both the
Corporation Proposal and the Stockholder Proposal. Such a conflict would be confusing for
stockholders and would result in an unclear mandate to the Corporation.

The Staff has previously permitted exclusion of stockholder proposals under circumstances
nearly identical to those facing the Corporation. See, e.g., Becton, Heinz, International Paper. EMC,
Allstate, Southwestern Energy, Gilead Sciences, Marathon Oil, Matiel, ITT and Fortune Brands. As
in the letters cited above, inclusion of both the Corporation Proposal and the Stockholder Proposal in
the 2012 Proxy Materials would present alternative and conflicting decisions for the Corporation’s
stockholders and create the potential for inconsistent and ambiguous results if both proposals were
approved. Accordingly, the Corporation believes that the Stockholder Proposal is properly
excludable from the 2012 Proxy Materials under Rule 14a-8(1)(9).

V.  CONCLUSION

On the basis of the foregoing, the Corporation respectfully requests that the Staff confirm that
it will not recommend enforcement action to the Commission if the Corporation omits the
Stockholder Proposal from the 2012 Proxy Materials. If you have any questions or require additional
information, please contact me at (614) 764-3228 or dana klein@wendys.com. 1f the Staff is unable
to agree with the conclusions set forth in this letter, we respectfully request the opportunity to confer
with you prior to the issuance of the Staff’s written response to this letter.

Sincerely yours,
Dana Klein
Senior Vice President —
Corporate and Securities Counsel, and
Assistant Secretary
Enclosures

Copies (with enclosures) to:

Mr. Kenneth Steiner
M. John Chevedden




Exhibit A

The Stockholder Proposal and Related Correspondence

s  E-mail sent by the Proponent to the Corporation on December 6, 201 1. The email attachment
contains the Stockholder Proposal.

s Letter sent by the Corporation to the Proponent on December 19, 2011 The letter requests
that the Proponent submit proof of ownership of the Corporation’s securities in accordance
with Rule 14a-8(b).

¢ E-mail sent by the Proponent to the Corporation on December 20, 2011. The email
attachment contains the Proponent’s proof of ownership.

[Attached.]



From: *** FISMA & OMB Memorandum M-07-16 ***
Sent: Tuesday, December 06, 2011 6:27 PM
To: Okeson, Nils

Ce: Barker, John

Subject: Rule 14a-8 Proposal (WEN}

Mr. Okeson,

Please see the attached Rule 14a-8 Proposal,
Sincerely,

Jjohn Chevedden

cc: Kenneth Steiner




Kgnneth Steiner

** CISMA & OMB Memorandum M-07-16 ***

Mr, Nelson Peliz.
Chairmar of the Board
Wendy’s Company (The)
1 Dive Thomas Blvd
Dublin OH 43017

Phone: 614 764 3100

Dear Mt, Peltz,

In support of the long-term performance of our company I submit my attached Rule 142-8
proposal, This proposal is for the next annual shareholder meeting. I will meet Rule 14a-8
requirements including the continuous ownership of the required stock value until after the date
of the respective shareholder meeting. The submitted format, with the shareholder-supplied
emphasis, is intended to be used for definitive proxy publication. This is my proxy for John
Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on
my behalf regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming
shareholder mesting before, during and after the forthcoming shareholder meeting. Please direct
all future communications regarding my rule 14a-8 proposal to John Chevedden

** FISMA & OMB Memorandum M-07-16 *** s
to facilitate prompt and verifiable communications. Please identify this proposal as my proposal
exclusively.

This letter does not cover proposals that are not rule 14a-8 proposals, This letter does not grant
the power to vote.

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of my proposal
promptly by emaitteiSMA & OMB Memorandum M-07-16 ***

— %:,@g L [[-2- Qo

Kenneth Steiner iy

cc: Nils H. Okeson  <nils.okeson@wendys.com>
Corporate Secretary
John Barker <john.barker@wendys.com>

EX) §79-T79~ T3 94 '



: Rule 14a-8 Proposal, December 6, 2011]
3* . Special Shareowner Meefings
Resolved, Sharcowners ask our board to take the steps necessary unilaterally (to the fullest extent
permitted by law) to amend our bylaws and each appropriate governing document that enables
one or more shareholders, holding not less than one-tenth* of the voting power of the
Corporation, to call a special meeting. *Or the lowest percentage of our outstanding common
stock permitted by state law.

This includes that such bylaw and/or charter text will not have any exclusionary or prohibitive
language in regard to calling a special meeting that apply only to shareowners but not to
management and/or the board (to the fullest extent permitted by law).

Adoption of this proposal can be accomplished by adding & few enabling words to Section 8 of
our bylaws:

“SECTION 2. Special Meeting. Special meetings of stockholders of the Corporation may be
called only at the direction of the Chairman of the Board of Directors (the “Chairman”), the Vice
Chairman of the Board of Directors (the “Vice Chairman”), the Chief Executive Officer, or by
resolution adopted by a majority of the Board of Directors.”

Special meetings allow sharcowners to vote on important matters, such as electing new directors
that can arise between annual meetings, Shareowner input on the timing of shareowner meetings
is especially important when events unfold quickly and issues may become moot by the next
annual meeting, This proposal does not impact our board’s current power to call a special
meeting.

This proposal topic won more than 60% support at CVS, Sprint and Safeway.

The merit of this Special Shareowner Meeting proposal should also be considered in the context
of the opportunity for additional improvement in our company’s 2011 reported corporate
governance in order to more fully realize our company’s potential:

The Corporate Library, an independent investment research fivm rated our company “D” with
“High Governance Risk,” “High Concern™ regarding Board membership and “High Concern”
regarding executive pay.

There was & stock option mega-grant of 831,000 options for exccutives that simply vest afler
time. Equity pay should have performance-vesting features in order to assure full alignment with
shareholder interests. Market-priced stock options can provide financial rewards due to & rising
market alone, regardless of an executive’s pexformance. Furthermore, Named Executive Officers
were eligible for performance stock units that were based on short three-year periods and were
partly paid out for sub-median TSR and EBITDA performance.

Six board members had 15 to 18 years tenure, inchuding the chairs of six board committees. Even
worse, four directors were former executives, and despite the presence of our CEO on our board
along with our Chairman who is our former CEO, our company did not appoint an independent
Lead Director. This called into question our board’s ability to act as an effective counterbalance
to management.

Please encourage our board to respond positively to this proposal to initiate improved corporate
governance and financial performance: Special Shareowner Meetings ~ Yes on 3.*



Notes:
Kenneth Steineér, = FISMA & OMB Memorandum M-07-16 =+ Sponsored this proposal,

Please note that the title of the proposal is part of the proposal.
*Number to be assigned by the compan'y*

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):
Accordingly, going forward, we belleve that it would not be appropriate for
companies to exclude supporting statement language andior an entire proposal in
reliance on rule 14a-8(i)(3) in the following clrcumstances:
« the company objects to factual assertions because they are not supported;
« the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered;
» the company objects to factual assertions because those assertions may be
interpreted by shareholders In a manner that is unfavorable to the company, its
directors, or its officers; and/or v
« the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such. '
We belleve that it Is appropriate under rule 14a-8 for companies to address
these objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).
Stock will be held until after the annual meeting and the pmp?sai will be presented at the annual
mecting. Please acknowledge this proposal promptly by emailsva & oMB Memorandum M-07-16 =



Wey’s;

Dana Klein ‘ COMPANY Writer's Direct No.

Senioe Vice President~ oatity b Ot Recik.. Werhwity . 614-764-3228

Corporate and Securities Counsel fax: 61&-;76&32&3

Assistant Secretary dana klein@wendys.Lom
December 19, 201)

Via Overnight Masil and EmaglsMA & OMB Memorandum M-07-16 ***
Mr. John Chevedden

*+ E£ISMA & OMB Memorandum M-07-16 ***

Re:  Kenneth Steiner Rule 14a-8 Proposal (WEN), December 6, 2011
Dear Mr. Chevedden:

I am writing in response to your email message to Mr. Nils H. Okeson, General Counsel
of The Wendy's Company (the “Company”), on December 6, 2011, which had as an attachment
a letter, dated November 2, 2011, from Mr. Kenneth Steiner to Mr. Nelson Peltz, Chairman of
the Board of the Company, with a shareholder proposal captioned “Special Shareowner
Meetings” (the “Proposal”) for inclusion in the Company’s proxy materials for its 2012 Annual
Meeting of Stockholders (the “Proxy Materials™). A copy of the Proposal and the accompanying
letter from Mr. Steiner are attached hereto. As requested in Mr. Steiner’s letier, we are directing
our communications regarding the Proposal to you:

Mr. Steiner's letter states that he “will meet Rule 14a-8 requirements including the
continuous ownership of the required stock value until after the date of the respective
shareholder meeting.” However, we have been unable to identify Mr. Steiner as a holder of the
Company’s common stock in our records. If Mr. Steiner is a beneficial owner of the Company’s
common stock, then the Proposal should have been accompanied by documentation confirming
that he meets the applicable Rule 14a-8 ownership requirements, such as a written statement
from the “record” holder of such common stock (.g., & broker or bank) verifying that
Mr. Steiner met such requirements at the time the Proposal was submitted. In accordance with
Staff Legal Bulletin No. 14F published by the Securities and Exchange Commission’s Division
of Corporation Finance, if Mr. Steiner’s broker or bank is not a DTC participant, then the
Company must be provided with proof of ownership from the DTC participant through which
Mir. Steiner’s common stock is held. For yourand Mr, Steiner’s reference, we have attached
copies of Rule 142-8 and Staff Legal Bulletin No. 14F.

The eligibility requirements of Rule 14a-8(b) establish that a proponent must
continuously have heid at least $2,000 in market value, or 1%, of the company’s securities
entitled to be voted on the proposal at the meeting for at least one year by the date of the

The Wendy’s Company
One Dave Thomas Boulevard # Dublin, Ohio 43017



Mr. John Chevedden
December 19,2011
Page 2

proposal’s submission (and must continue to hold those securities through the date of the
meeting). Asindicated above, we are unable to verify from the Company’s récords or from
Mr. Steiner’s letter that he has met these requirements. Therefore, please provide us with -
documentation from the “record” holder demonstrating that Mr. Steiner owns and has
continuously held at least $2,000 of the Company’s common stock for at Jeast one year as of
December 6, 2011

If Mr. Steiner has not met these ownership requirements, or if you or Mr. Steiner do nol
respond within 14 days as described in the next sentence, then in accordance with Rule
14a-8(f) the Company will be entitled to exclude the Proposal from the Proxy Materials.. If
Mr, Steiner wishes to proceed with the Proposal, then within 14 calendar days of your receipt of
this letter you or Mr. Steiner must respond in writing or electronically and submit adequate
evidence, such as a written statement from the “record™ holder of Mr. Steiner’s Company
common stock, verifying that he has in fact met these requirements.

In the event it is demonstrated that Mr. Steiner has met these requirements, the Company
reserves the right, and may seek, to exclude the Proposal if, in the Company’s judgment, the
exclusion of the Proposal from the Proxy Materials would be in accordance with Securities and
Exchange Commission proxy rules.

Please direct all further correspondence with respect to this matter to my attention by
email or at the address shown on page 1 of this letter,

Sincerely yours,

e ol
ﬁ’ ey

Dana :Klein

Senior Vice President ~

Corporate and Securities Counsel, and
Assistant Secretary

Attachments

ce:  Mr. Kenneth Steiner
Mr. Nelson Peltz
Mr. David E. Schwab il
Mr. John D. Barker
Mr. Nils H. Okeson
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Kenneth Steiner
** FISMA & OMB Memorandum M-07-16 ***

Mr, Nelson Peliz
Chairman of the Board
Wendy's Company (The)
1 Dave Thomas Blvd
Dublin OH 43017
Phone: 614 764 3100

Dear Mr. Peltz,

In support of the long-term performancs of our company I submit my attached Rule 14a-8
proposal. This proposal is for the next annual sharcholder meeting, I will meet Rule 14a-8
requirements including the continuous ownership of the required stock value until after the date
of the respective shareholder meeting. The submitted format, with the shareholder-supplied
emphasis, is intended to be used for definitive proxy publication, Thisis my proxy for Jobn
Chevedden and/or his designes to forward this Rule 14a-8 proposal to the company and to act on
my behalf regarding this Rule 148-8 proposal, and/or modification of it, for the forthcoming
sharehiolder meeting before, during and after the forthcoming shareholder rueeting. Pleass direct
all fiture communications regarding my rule 14a-8 proposal to John Chevedden .

++ FISMA & OMB Memorandum M-07-16 *** J8t:
to fi“"ﬁm? prompt and verifiable communications. Please identify this propogal as my proposal
exclusively,

This letter does not cover proposals that sre not rule 14a-8 proposals. This letter does not grant
the power to vole,

Your consideration and the consideration of the Board of Directors Is appreciated in support of
the long-term performance of our company, Please acknowledge receipt of my proposal
proniptly by emaildpiya & OMB Memorandum M-07-16

Sincerely, ; | //.» ;2} ap//

Kenneth Steifier Date

oo Nils H. Okeson  <nils,okeson@wendys.com>

Corporsate Secretary
John Barker <john.barker@wendys.com>
EXy §7%=-51%- T3YY



[WEN; Rule 14a-8 Proposal, December 6, 2011]
3* — Special Sharcowner Meetings ‘
Resolved, Shareowners ask our board to take the steps necessary unilaterally (to the fullest extent
permitted by law) to amend our bylaws and each appropriate govering document that caables
one or more shareholders, holding not less than one-tenth® of the voting power of the
Corporation, 10 call a speciel meeting. *Or the lowost percentage of our outstanding common
stock permitted by state law.

This includes that siich bylaw aud/or charter text will not have any exclusionary or prohibitive
languags in regard to calling a spocial meeting that apply only to sharcowners but not to
management and/or the board (to the fullest extent permitted by law),

Adoption of this proposal can be accomplished by sdding & few euabling wards to Section 8 of
our bylaws:

“SECTION 2. Special Meeting. Special mectings of stockholders of the Corporation may be
called only at the direction of the Chairman of the Board of Directors (the “Chairman™), the Vice
Chaieman of the Board of Directors (the *“Vice Chairman®), the Chief Executive Officer, or by
resolution adopted by & majority of the Board of Directors.”

Special meetings allow sharcowners (o vote on important matters, such es electing new directors
that can arise between aonual meetings. Shareowner input on the timing of shareowner mectings
is especially important when events unfold quickly and issues may become moot by the next
annual meeting. This proposal does not impact our board’s current power to call a special
meeting,

This proposal topic won more than 60% support at CVS, Sprint and Safeway.

The merit of this Speclal Shareowner Meeting proposal should also be considered in the context
of the opportunity for additional improvement in our company’s 2011 reported corporate
governance in order to more fully realize our company’s potential:

The Corporate Libeary, an independent investrent research firm rated our company “D” with
“High Governance Risk,” “High Concern” regarding Board membership and “High Concern”
regarding executive pay.

There was & stock option mega-grant of 831,000 options for executives that simply vest after
time. Equity pay should have performance-vesting features in order to assure full alignment with
shareholder interests, Market-priced stock options can provide financial rewards due to a rising
market alone, regardless of an executive’s performance. Furthermore, Named Executive Officers
were 8ligible for performance stock units that wers based on short three-year periods and were
partly paid out for sub-median TSR and EBITDA performance.

Six board members had 15 to 18 years tenure, Juchuding the chairs of six board committees. Bven
worse, four directors were former exccutives, and despite the presence of our CEO on our board
along with our Chairman who is our former CEO, our company did not appoint an independent
Lead Director. This called into question our board’s ability to act as an effective counterbalance
1o managerment,

Please encourage our board to respond positively to this proposal to initiate improved corporate
governance and financial performance: Special Shareowner Meetings — Yeson 3.%



Notes: '
Kenneth Steiner, *+ FISMA & OMB Memorandum M-07-16 *  8ponsored this proposal,

Please note that the title of the proposal is part of the proposal.
*Number to be assigned by the eompany

This proposal is belisved to conform with Staff Legal Bulletla No. 148 (CF), September 15,
2004 including (comphasis added):
Accordingly, going forward, we belleve that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
refiance on rule 14a-8(1)(3) in the following circumstances:
» the company objects to factual assertions because they are not supported;
» the company objects 1o factual assertions that, while not materially falge or
misieading, may be disputed or countered; ,
« tha company objects to factual assertions bacause those assertions may be
interpretad by shareholders In a manher that is unfavorable to the company, its
directors, or its officers; and/or
+ the company objects to statements because they represent the opinion of the
shareholder proponent or & referenced source, but the statements are not
identified specifically as such.
We beliavae that it s sppropriate under rule 143-8 for companies fo addross
these objections in thelr statements of opposition,

Ses also; Sun Microsystems, Inc. (July 21, 2005). _
Stock will be held until after the annual meeting and the proposal will be preacnted at the annual
meeting, Piease scknowledge this proposal promptly by emafisma & OMB Memorandum M-07-16 **
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§240.140:83 Shareholder proposals.

Bl

This section addrasses whan a company must include s sharoholder's proposal in s proxy statement
D e v s Mmoo FEeaS L o & SO ATy P
$ ers. In summary, In ) ve your shere proposa 0N 4 COMpPany's proxy
card, and Included slong with any supporing statement in its proxy statement, you must bs sligible and
follow certein procedures; Undar a few specific circumstances, the company is permitted to exclude your
proposal, bia only after submiting Rs masons 1 the Commission, We structured this sectionina

ques war format so that it is easier 10 understand. The references to*you" are to &
sharoholder seeking 1o submit the proposal.

{8) Quastion 1: Whatis 8 proposel? A shareholder proposst Is yout recommenxdation or raquirement that
the company and/or its board of directors take action, which you infend o present at 8 meeting of the
company's sharsholders, Your proposel should stute as clenry a3 possible the course of action that you
betieve the compsry Shuusd follow, If your proposal ls piacad on the company's proxy card, the company
must also provide In the form of proxy means for shareholders to spacily by boxes 8 choice batveen
approval or disapproval, o abatention, Unless otherwiss indicated, the word “proposal” 8s Used in this
uﬂ:l)bnmm»mowmpmh #nd 1o your cormsspornding statement In support of your proposal (if
any).

{b) Qaemz:mkmwwmwmai,mdhewdo!mmmothemmymmsm

igibia? (1) In order to b sligite 10 submit & propossl, you must have continuously hakl st isast $2,000
in market vaive, of 1%, of the company’s securities entited 1o be voled o the proposal st the meeting
for at loast One year by the dale you submit the proposal. You must continue 1 hokd those securities
through the date-of the mesting.

12} f you sire the registered hoider of your ssturiies, which maans thal your name appears In the
gompany's records aa a shareholder, the company ten verly your oigiility on fts own, sithough you wil
still have to provide the company with 2 written siatement that you Intend to continue fo hold the
sagurities through the date of the meeting of sharghoiders. However, if like meny shatetolders you are
niot & rogistored holder, the compsany likuly does not know that you are & shereholder, of how many
3hros you own. in this casa, 8! the time You submit-your propossl, you must prove your eligibiity to the
company in ong of two ways:

{i The first way Is 1o submit 1o the company 2 written staisment from the “record”™ holder of your
sacurities (usually & broker or bank) verifying that, st the time you submitted your propesal, you
continuously held the securities for et least ane year. You musl also inciude your own written gtatement
that you Intend to continue 1o hold the sequrities {hrough the date of the meeting of sharehalders; or

(i) The secend way 1 prove ownership applies only l%:o have filsd a Schedule 13D {§240.13d-101},
Schedule 136 (§240.13d-102), Form 3 (§240.103 of tfis chapter), Form 4 (§249.104 of this chaptst)
and/or Form 5§ (§248.106 of this chapter), or smenciments 10 thoss documents of uptated forms,
refecting your ownership of the shares as of or bafore the date on.which ihe one-year eligibility period
begina. If you have fled one of these documents with the SEC, you muy demonatrate your efigibility by
submiting to the company:

{A} A copy of the schedule and/or form, snd any subsequent smendments reporting & change in your
owhership levei;

{(B) Your written stetement that you continuously heid the requined number of shisres for the one-year
porod ss-of the dale of the statement; end .

{C) Your written:ststement that you Intend to continue ownership of the shares through the date of e
sompany's snnual or specis mesting.

{c) Question 3 How many propossls mey Lsubmit? Each aharehoider maty submit no more than one
proposal to s company for s panicular shareholderns” meeting.

{d) Question 4: How long can my proposal be? The proposs!, inciuding any accompanying supporing
statemeint, may not sxcaed 500 words,

http:/lechr.gposceess.govicgi/ttext/text-idx Te=ecfr&rgn=divs &view=text&node=17:3.0.1...
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{e) Quastion 5: mamuwrmmmmsmma)ummmmm your proposal
for the company’s annual maating, you can in moat cases find the deadline i 1ast year's proxy
statement. However, ¥ the company did not hoid an snnust meating fast year, or has changed the dats.
ammmmmmwasoammw yesr's meeting, you can usually find the deadtine
hmolﬁmeaquMmFom1M{§z4smom}smm or In shareholder
reports of investment companies under §270.30d-1 of this chapter of the Investmant Company Act of
1840. In order to avold controversy, sharholders should submit thelr proposals by means, inciuding
dadmnhmumhtwmﬂﬂmtomﬁndﬂoofdeﬁwry

R)Mdaad!misﬂlmwdhmhﬂmmmHMprmwmnMM
schedidad annual meeting. The proposal must be recelved ot the company's principel sxacutive offices
noueuthan12@wmuyxmmmmwdwwnﬂpmyxMmew
sharsholders In connaction with }mr‘c annysl meeting. However, if the company did not.
hold an annval mwmmor f the dete of this year's snnual mopting has boen chanjed
by more than 30 days mmwmmmmmwm.mmmwmmmm
time before the company beging 1o print and send its proxy mutenials,

{3) {you are wbmltting your proposal for @ meeting of sharaholders other than a regulary schaduled
mmoﬁm the doadiine is & resonable tima befors the company baging 1o print and sand its proxy

{0 Cusstion 6: Whiat If 11l 1o folkwy coe of the eligidliity of procedurat requirements explained in
answears to Questions 1 M4amum?{t)mmmuymywm proposal, tut only
mrnmwm«mm&mmwhmmmwmy maawwﬂﬂcamar
days of receiving your proposal, the company must notily you In writing of any procadunal oe eligibiiity
dmu.umauofmm frame for your 1esponss, Your response must be postmurked, o
fransmined slectronicatly, no ier than 14 days from the date you received the company's niotificetion. A
mmaymmmMmmatumwmmWammm&tuchn
if you fail 10 submit a prop pany's plopery Mmmxfmmymm&w
exclugs the proposst, twill kawmga:mwmunaxszﬁuummdm&m

copy unser Question 10 below, §240.14s-8()).

{2) you fait in your promise 1o hoid the required number of securitios through the dats of the mesting of
shareholders, then the company will be permitied to exciude all of your proposals from its proxy
matorsls for any meeting beld in the !olmmwormrm

{9) Quastion 7: Who has th Burden of parsuading the Commission or It stelf that my proposai con be
exclixied? Except 68 otherwise noted, the burden is on the company 16 demonstrate that R 1s ontitled to

excwe & proposal.

{n Quas{mtmmwmam!y at the sharehoklors’ moeting 10 prosent the proposai? {1) Elther
you, or your representative who I8 qualified under stete taw to prasont the proposal on your behalf, must

WWM&&MW proposal, Whether you attend the meating yourseif or send a qualified
ramsmmsomtvmmmwm ywshwldmaxosmmxw,«mmnme
foliow the propar stats lew procedures for attending thiy meeting and/or prasenting your proposal.

(z)mhampmymmismmzd«mammmmmmnmewmmmmdme

wmmwuﬁhyw«mm to present your proposs via such media, then you may
appear throtgh electroniz media rather than traveling to the meeting to sppear In person.

5] nmmmmmwmimm appaar and present the proposal, without good cause,
the company wifl De permittad 1o exciude all of your proposals from its proxy materials for any mestings
el In the following two calendsr years.

() Queation 9: it i have © with the procedural requirements, on what other basss may a company
rely to axciude my p {1) tmproper undar siate law: If the proposat it not & proper subject for
action by sharshoiders under the laws of the jurlsdicion-of the company’s organization;

Note to parmgreph (i3(1): Depanding on the subjact matter, mpmpmabmem
conskiered proper under state law if they would be binding on the company If epproved by
mbmm«gmﬁm most propossls that ars cast as recommendations or
mqum that the board of direciors take specified action are proper under state iaw.

- wo will sssume that 8 proposs! drefied as a recommendation or suggestion is
pmpwummmmwmmes otherwise,

htp:/fecfr.gpoaccess.govicgiVtextiext-idx Ye=ecfr&rgn=divi& view=text&node=17:3.0.l... 12/16/2011
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{2) Violation of fave: If the proposal would, if implemented, cause the company o viclale any atste,
faderal, o forgkyn law fo which R s subject

Note to paragraph (i)(2): We will not apply this basis for exclusion to permit exclusion of &
proposal on grounds that it would violste forelgn law i compliance with the loreign low would
yesult In'a violation of any state or federal law,

Y Violation of proxy rules; if the proposal or supporting statement is contrary 1o any of the
gormnbﬂon’a proxy riles, 4 §240.14a-8, which pmhﬁ)iummrhigagiae or misleading
siatements in proxy scliciling matanials;

(4) Personal grigvence; special intarast; i the proposa reletes 1o the redrass of a personal clalm or
grievance ageinst the company or a1ty olher person, or If it Is dasignad 10 result in a beneft to you, or to
further » personal intereat, which ks not shared by the other sharehokiers at large;

{5) Ralevance: i ihe proposel relstes to operations which account for less than § percart of the
company’s totel assets at the end of s most recent fiscal year, and for less than § percent of s net
ummy:nggﬁm.mtwumwmwmr,mammmmmmmwww
company’s businessy;

{8) Abs:’noa of power/authorty: it the company would fack the power of authority to implement the
OOl

{73 Mariagement Runctions: If the proposal deals with a matier relating 16 the company’s ordinary
business operstions;

{8} Director shections: it the proposal.

{l) Woukd disqualify @ nominee who Is standing for efection;

{ii) Would remove. 8 director from office before his or her term expired; ‘

(i) Guestions the competence, business Judgment, or character of one or mord noriness or directors;

g‘y)saekmk\dudoupecmmmwmmwnwmmmmwwiwmwmmﬁf
rectons; or

{v) Otherwise couid affect the sutcome of the upcoming elaction of directors,

) Conflicts with s proposst: I the proposel dicectty conflicts with onie of the-compsny's own
%pocmmb"um o sharohoklers a!mo%:mwnm g

Note to paragreph (IX5): A company’s submission to the Commission under this section
should specify the points of confiict with the company’s proposal.

{10} Substantiaily implermented: It the company has aiready substantislly impleranted the propossl;

Nots to paragraph (i)(10): A-company may exclude a shareholder proposal thet would provide
an advisory vote or seek future advisory voles (o spprove the compensation of executives as
disclosed pursuant to Item 402 of Regulation 8-X (§222.402 of this chapter) or any successor
1o ltem 402 {a *say-on-pay vote™) or that reiptes lo the frequency of say-on-pay voles,
provided that in the most recent shereéhoider vote required by §240.14a-21(b} of this chapler
a single year (.9, one, iwo, or three years) received approval of a malority of votes caston
the matter and the company has sdoplad & policy on the frequercy of say-ca-pay voles thatis
consistent with the choice of the majority of voles cast In the most recent sharehoider vote
required by §240,14a-21(b) of this chapter.

{11} Duplication: If tha proposal subsisniially dupticstes snother proposs! previcusly submilted 1o the
cumqmybymmwwntmwboz;dwedeMmam matorials for the same

http:/fecfr.gpoaccess.govicgittexttext-idxe=ecir&rgn=divi&view=texi&node=17:3.0.1...
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{12) Resubmissions: #f the proposal deals with substantially the same subject matter as another

orpmaﬁmm«mwmymw‘hmmpa%a proxy materials within
tha preceding 8 calendar yesrs, 2 company:-may exclude i from Ha proxy mata I3 for any meeting heid
within 3 calendar years of the last time it was inCluded if the proposaf raceivad:

() Less than 3% of the vots If proposed onos within the praceding 5 calendar years;

() Lasa then 8% of the vote Dn 28 faat submission 10 sharsholders i proposed fwice previcusly within
the precaciing 5 calendar yoars; or

(i) Lass than 10% of the vote on #ts last submission 1o sharehokiers f praposad thres imas o more
previousty within the procesing 5 calendar years; end

(13) Spocitc smount of dividends: i the propose! refates 10 specific amounts of cash or stock dividends.

) Question 10: What procadures must the compaby foliow if intandis 1o wxclude my proposal? (1) if the
company intands 10 exchude & proposal from 19 proxy matorials, i must file fis roasons with the
Commission no fter then 80 cslendar days bafore % fies it definitive proxy stalement and form of proxy
with the Commission. The company mist stimultaneously provids you with 8 copy of its subemission. The
Comuminsion staff may permit the company 10 make fts submission futer than 80 days bafore the
compeany Hies s delinkive proxy statement snd form of proxy, if the company demonsiratas good cause
for missing the deadiine.

(2) The company must file six paper copies of ths following:

() The proposal;

{iy An explanayon of why the believes that R may exciude the proposal, which should, #
m refer 1o the most recent bla authority, such a8 prior Division lotters Issued under tha
9,

() A supporting opinion of counsel when such reasons are basedt on mattars of state or foreign law.
3] Qmm;t 11: May | submit my own statement 1o the Comimission responding 1o the company's

Yeos, you may aubmit & résponss, but it i not required. You should iry 1o submit any response to s, with
a 0opy 0. 1he compeny, 88 300N &8 possidle after the mpwm ity submission. This way, the
Commission staff will have time to consider fully your submi before it Issues its response. You
shouid submit six papsr copios Of your raponse,

(1) Quastion: 12: it the comparsy includes reholder propossd In ts proxy materials, what information
wmemwmm»mvdmmapmrgpoﬁ!m‘ .

{1} The compeny’s proxy statement muat incluude your name and address, as well as the number of the
company’s voling sacuritias that you hold. However, Instead of providing that information, the company
may instead inciude & statement that it wilf provida the information to sharehoiders promplly upon
recelving an oral or wiilten request

{2) The company is nof responaibie Tor the contents of your proposal or supporting statement.

{m) Question 13: Yhat can | do i the company Includes in its proxy stalement reasons why it baliaves
sharshoidens should not vote in favor of my proposal, and | disagreo with soma of its statements?

{?&Wy&mw%h&mwmgmgwhwmmmm
8! A8t your propos tomparny Is atiowed 1o make siguments reflacting its own
of view, Just 28 you may Xprass your own poirt of view in your proposal's supporting statement. poit

{2) However,  you ballove that the company’s opposition 10 your proposs! containg materiatly felse or

misiaading stataments that may Vicisle our anti-fraud fule, §240. 1498, you should prompily send 1o the
Commission stalf end the company g letter explaining the reasona for your view, along with a copy of the
company's siatements opposing your proposel, To the extent possible, your jetier should includs specific

htp://ecfr.gpoaccess.gov/cgit/text/text-idx2c=ecfréurgn=divs&view=text&node=17:3.0.1... 12/16/2011
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foctuat information demonstrsting the inaccuracy of the company's taims. Time pemitiing, you may
mbwmmchmmmwmm:mpawwymedcmmmwm Comimission

{3) We require the company to serd yous & copy of s statemants opposing your proposs! befors it sends
18 proxy matariats, 30 thaf you may bring 1o our stiention any malerially falss or misleading statoments,
under the olkwing Smaframen:

{1) i our no-action response requires that yous make reviaions 1o your proposal of supporting statesent
23 @ concition 1o reguining the company (o nclude it in it proxy materials; then the company must
provide you with a copy of #ts.opposition ststements no later than 5 calendar days:afier the company
tecoives 8 copy of your revised proposal, or

(%) In o}l other cases, the company Mmust providé you with s copy of its opposition statements 0o later
%a?ﬁmmmmu»mmmdmmmmmmmmum

{63 FR 20119, May 28, 1998; 83 FR 50822, 60623, Sept. 22, 1008, ss amended sl 72 FR 4188, Jan. 29,
2007; 72 FR 70458, Dac. 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Fab. 2, 2011; 75 FR 56782,

Sept. 18,2010}

Page 5of 5
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Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary: This staff legal bulletin provides Information for companies and
shareholders regarding Rule 14a-8 under the Securitles Exchange Act of

1934,

‘Supplementary Information: The statements in this bulletin represent
the views of the Divislon of Corporation Finance (the *Division”}, This
pulletin’is not a rule, reguiation or statement of the Securities and
Exchange Commission (the “*Commission”), Further, the Commisslon has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division's Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https//its.sec.gov/cgi-bin/corp_fin_interpretive,

A, The purposie of this bbuuatin

This bulletin Is part of a continulng effort by the Division to provide
guldance on Imporfam Issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contalns information regarding:
« Brokers and banks that constitute “record” holders under Rule 14a-8
(U{2)(1) for purposes of verifylng whether a beneficial owner Is
eligible to submit a proposal under Rule 14a-8;

« Coramon errors shareholders can -avold when submitting proof of
ownership to companies;

» The submission of revised proposals;

« Procedures for withdrawing no-action requests regarding pr&posais
submitted by multiple proponents; and

s The Divislon‘s new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guldance regarding Rule 14a-8 In the foliowing

hitp://www.sec.gov/interps/legal/cfsibl4f.htm 1211612011
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bulietins that are avallable on the Commission’s website: SL8 No, 14, 518
No. 144, SLB No. 148, SLB No. 14C, SLB No. 14D and SLB No. 14E.

8. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(h){2)(1) for purposes of verifylng whethery
baneficial owner Iy eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit 3 shareholder proposal, a shareholder must have
continuousiy held at least $2,000 in market value, or 1%, of the company’s
secyrities entitled to be voted on the proposal at the shareho!der meeting
for at least one year as of the date the sharéholder submits the proposal.
The shareholder must also continue to hold the required amount of
securitles through the date of the meeting and must provide the company
with a written statemen of intent to do so.b

The steps that a shareholder must take to verify his or her eligibility to
submit 8 proposal depend on how the shareholder owns the securities.
There are two types of security holders In'the 11.8.: registered owners and
beneficlal owners,2 Registered owners have a direct refationship with the
issuer because thelr ownership of shares s listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can Independently confirm that the shareholder’s holdings
satisfy Rale 14a-8(b)'s eligibllity reguirement,

The vast majority of Investors In shares issued by U.S. companies,
however; are beneficial ownérs, which mearns that they hold thelr securities
i book-entry form through a securities intermediary, such as a brokerora
bank. Beneficlal owners are sometimes referred to as “street name”
holders. Rule 18a-8(b){2){i) provides that a beneficial owner can provide
proof of ownership to support his or her eligibiiity to submit a proposal by
submitting a written statement *from the ‘record’ holder of [the] securities
{usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities
continuously for at least one year.?

2. The role of the Depository Trust Company

Most targe U.5, brokers and banks deposit thelr customers’ securities with;
and hold those securities through, the Depository Trust Company ("DTC"),
2 registered clearing agency acting as s securities depository. Such brokers
and banks are often referred to as "participants™ In DTC.A The names of
these DTC participants, however, do not appear as the registered-owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list 3s the sole registered
- owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of 3 specifled date,
which Identifies the DTC participants having a position In the company’s
securities and the number of securities heid by each DTC participant on that

date.3

3. Brokers and banks that constitute “record” holders under Rule

hitpi//www.sec.goviinterps/legal/cfsibl 4f. him -¥216/2011
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14a-8(b)(2)(J) for purposes of varifying whether a beneficial
owner Is eligible to submit a proposal under Rule 14a-8

In The Haln Celestial Group, Inc. {Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of
Rule $4a-8(bB)(2)()). Anintroducing broker is a broker that engages in sales
and other activitles invoiving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and securities.t Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
cllent funds and securities, to clear and execute customer trades, and to
handie other functions such as issulng confirmations of customer trades
and customer account statements, Clearing brokers generaily are DTC
participants; Introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC’s securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions agalnst its own
or its transfer agent's records or against DTC's securities position listing.

In fight of questions we have received following two recent court cases
relating to proof of ownership under Rule 14a-87 and in light of the
Cormmission’s discussicn of reglstered and beneficlal owners in the Proxy
Metchanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(1). Because of the transparency of DTC participants’
positions In a company’s securities, we will take the view going forward
that, for Rule 14a-8(b){2)(1) purposes, only DTC participants should be
viewed as *record” hoiders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial,

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8{b)(2)(1) will provide greater certainty to
beneficial owners and companies. We aiso note that this approachis
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule,® under which brokers and banks that are DTC ’
participants are considered 10 be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12{g) and 15(d) of the Exchange Act,

Companles have occaslonaily expressed the view that, because DTC's
nominee; Cede & Co., appears on the shareholder fist as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC
or Cede 8-Co. should be viewed as the “record” holder of the securlties heid
on deposit at DTC for purposes of Rule 14a-8(b)(2)(1). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
tetter from DYC or Cede & Co.; and nothing In this guldance should be
constriied as changing that view.

How can a sharéhoider determine whether his or her broker or bank is 8
DTC participant?

http:/iwww.sec.gov/interps/legal/cfsibl4fhm ' . 1241672011
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Shareholders and companies ¢an confirm whather a particular broker or
bank is a DTC participant by checking DTC’s participant list, which is
currently available on the Internet at
hitp://www.dtec.com/downloads/membership/directories/dtc/alpha.pdf.

What if a shareholder’s broker or bank is not on DIC’s participant fist?

The shareholder-will need to obtain proof of ownership from the DTC
participant through which the securitles are held. The shareholder
should be able to find out who this DTC participant Is by asking the

sharehiolder's broker or bank:2

1f the DTC participant knows the shareholder’s broker or bank’s
holdings, but does not know the shareholder’s holdings, a shareholder
could satisfy Rule 142-8(b)}(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously heid for
at least one year ~ one from the shareholder‘s broker or bank
confirming the shareholder’s ownership, and the other from the DTC
participant conflrming the broker or bank's ownership.

How will the staff process no-action requests that argue for exclusion on
the basls that the shareholder's proof of ownership is not from a DTC
participant?

The-staff will grant no-action rellef to.a company on the basls that the
shareholder’s proof of ownership is not from 3 DTC participant only it
the company’s notice of defect describes the required proof of
ownership in a manner that Is cansistent with the guidance contained in
this bulietin, Under Rule 14a-8{1)(1}, the shareholder will have an
opportunity to obtain the réquisite proof of ownership after recelving the
notice of defect,

. Common srrors sharshoiders can avold when submitting proof of
ownership to companies

In this section, we describe two commion errors sharehoiders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guldance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuousiy held at least $2,000 in market value, or
1%, of the company’s securities entitled to be voted on the proposal-at the
meeting for at least one year

proposal” {(emphasis added),1 We note that many proof of ownership
latters do not satisfy this requirement because they do not verify the
shareholder's beneficial ownership for the entire one-year period preceding
and including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
Is submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers:a period of only one year, thus
faliing to verify the shareholder’s beneficial ownership over the required full
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one-year perlod preceding the date of the proposal’s submission.

Second, many letters fall to confirm continuous ownership of the securities,
This can occur when a broker or bank submits a letter that confirms the
sharehoider’s beneficial ownership only as of @ specified date but omits any
reference to continuous ownership for a one-year perlod.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 143-8(b) Is constrained by the terms of
the rule, we belleve that shareholders can avold the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:

“As of {date the proposal Is submitted]; [name of shareholder]
held, and has held continuously for at least one year, [number
of securities) shares of [company name] [class of securities]."}4

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder’s
securities are held If the shareholder's broker or bank is not-a DTC
participant,

D. The submission of revised proposais

On occasion; a shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.

1. A shareholder submits a timely proposal. The sharehoider then
submits a revised proposal before the company’s deadliine for
receiving proposais. Must the company accept the revisions?

Yes. In this sttuation, we believe the revised proposal serves as a
replacement of the initlal proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the Initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation-in Rule 14a-8
{c).4% 1t the company intends to submit a no-action request, it must do so
with respect to the revised proposal,

We recognize that in' Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes revislons to a proposal before the company
__submits Its no-action request; the gomripany can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initlal
proposal, the company Is free to ignore such revisions even If the revised
proposal Is submitted before the company’s deadline for recelving
shareholder proposals. We are revising cur guidance on this issue to make
ciear that a company may not Ignore a revised proposal in this situation 12

2. A shareholder submits a timely proposal. After the deadline for

receiving proposals, the shareholder submits a revised proposal.
Must the company actept the revisions?
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No. If a shareholder submits revisions to a:-proposal after the deadiine for
recelving proposals under Rule 14a-8(e), the company s not required to
accept the revislons. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(}); The company’s notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and Intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the Initlal proposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is
submitted, When the Commission has discussed revisions to proposals,’¥ it
has not sugge;sted that a ;evislon tﬂgqers & requwemem to provide proof of

the the
Rule 14a~8(f)(2) provides that !fthe shareholder "fanls in [his or her)
promise to hold the required humber of securities through the date of the
meeting of shareholders; then the company will be permitted to exclude ail
of [the same shareholder’s] proposals from its proxy materfals for any
meeting held In the following two calendar years.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits a revised proposal. i3

E. Procedures for withdrawing no-action requests for proposals
submitted by muitiple proponents '

We have previously addréssed the requirements for withdrawing a Rule
143-8 no-attion request in SLB.Nos; 14-and 14C, SLB No. 14 notes that a
company should Inciude with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In ¢ases
where a proposal submitted by muitiple shareholders is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead Indlvidual to act
on Its behaif and the company Is able to demonstrate that the individual is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead indlvidual indicating that the fead individual
is withdrawing the proposal on behalf of all-of the proponents.

Because there Is no relief granted by the staff In cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action reguest need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that Includes a
representation that the lead filer s authorized to withdraw the proposalon

behalf of each proponent identified in the company’s no-action request,i®

F. Use of amall 2o transmit our Rule 14a-8 no-action regsponses to
companies and proponents

To date; the Division has transmitted coples of our Rule 14a-8 no-acﬁex:

responses, including coples of the correspondence we have recelved in
connection with such requests, by U.S, mall to companies and proponents.
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We also post our response and the refated correspondence to the
Commission’s website shortly after issuance of our response.

in-order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rulé 14a-8 novaction responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include emall contact Information In any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have email
contact Information.

Given the availabliity of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Commission, we belleve It Is unnecessary to transmit
copies of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we recelve from the parties. We will continue to post to the
Commission’s website coples. of this correspondence at the same time that
we post our staff no-action response.

1 see Rule 142-8(b).

2 For an explanation of the types of share ownership in the U.S., see
Concept Release on 1.5, Proxy System, Release No, 34-62495 (July 14,
2010) [75 FR 42982] {*Proxy Mechanics Concept Release”), at Section ILA.
The term “beneficlal owrier® does not have a uniform meaning under the
tederal securities laws, It has a different meaning in this bufletinas
compared to *beneficial owner” and “beneficial ownership” In Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin Is not
intended Yo suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposais
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 (*The term *beneficial owner’ when used in the context of the proxy
rules, and In light of the purposes of those ruies, may be interpreted to
have a broader meaning than it would for certain other purposefs] under
2\& it;deral securities laws, such as reporting pursuant to the Williams

2 1f a shareholder has filed a Schedule:13D, Schedule 136G, Form 3, Form 4
or Form 5 refiecting ownership of the requlred amount of shares, the
shareholder may Instead prove ownership by submitting a copy of such
filings and providing the additional informatlon that is described In Rule
14a-8({b)(2)(i1).

4 DTC holds the deposited securities In *fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants, Rather, each DTC participant holds a pro rats interest or
position in the aggregate number of shares of a particular issuer heid at
DTC. Correspondingly, each customer of @ DTC participant - such-as an
individual Investor ~ owns ¥ pro rata Interest in the shares in which the DTC
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participant has a pro rata Interest. See Proxy Mechanics Concept Release,
at Section 11.B.2.2,

§ See Exchange Act Rule 17Ad-8,

§ 5ee Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] ("Net Capital Rule Release”), at Section 11.C.

1 5ep KBR Inc. v. Chevedden, Civil Action No, H~11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (5.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both ¢ases, the court
concluded that a securities Intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company's non-objecting beneficial owners or on any DTC securities
position listing, nor-was the intermediary a DTC participant.

& vechne Corp. (Sept. 20, 1988).

2 In addition, If the shareholder’s broker is an Introducing broker, the
shareholder’s account statements should include the clearing broker’s
identity and telephone numbér, See Net Capital Rule Release, at Section
11.C.{lif). The clearing broker will generally be a DTC participant.

39 for purposes.of Rule 14a-8(b}, the submission date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means of same-day delivery,

i1 This format Is acceptable for purposes of Rule 14a-8(b), but it is not
mandatory or exclusive.

12 As such, it is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon recelving 3 revised proposal.

R This position will apply to all proposals submitted after an initial proposal
but before the company’s deadline for recelving proposais, regardiess of
whether they are explicitly labeled as “revisions” to an Initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposat for Inciusion In the company’s proxy materials, In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 142-8(6)(1) if It intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(¢): In light of this guidance, with
respéect to proposals or revisions recelved before a company’s deadline for
submission, we will no longer follow Layne Christensen Co, {Mar, 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a3-8(c) one-proposal fimitation if such
proposal Is subrnitted 16 & company after the company has either submitted
2 Rule 14a-8 no-action request to exclide an earlier proposal submitted by
the same proponent or-notified the proponént that the earlier proposal was
exciudable underthe rule.

14 See, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No, 34-12999 (Nov..22, 1976) [41 FR 52994].
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13 gecause the relevant date for proving ownership-under Rule 14a-8(b) is
the date the proposal Is submitted, a proponent who does not adeguately
prove ownership In connection with a proposal is not permitted to submit
another proposal for the same meeting on 3 later date.

18 Nothing Iy this staff position has any effect on the status of any

shareholder propasal that is not withdrawn by the proponent or its
authorized representative.
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From: **FISMA & OMB Memorandum M-07-16 ***
Sent: Tuesday, December 20; 2011 2:46 PM
Yo: Klein, Dana

Subiect: Rule 14a-8 Proposal (WEN) tdt

Attached is the letter requested. Please let me know whether there is any question.
Sincerely, '
John Chevedden

cc: Kenneth Steiner
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