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Dear Ms Phillips

This is in response to your letter dated February 2012 concerning the

shareholder proposal submitted to Biogen Idec by James McRitchie Copies of all of the

correspondence on which this response isbased will be made available on our website at

htlpJ/www.sec.gov/divisions/corpfinlcf-noaction/14a-8.shtrnl For your reference

brief discussion of the Divisions informal procedures regarding shareholder proposals is

also available at the same website address

Sincerely

TedYu

Senior Special Counsel

Enclosure

cc John Cheyedden

FISMA 0MB Memorandum M-O7-16



March 13 2012

Response of the Office of Chief Counsel

Division of Corporation Finance

Re Biogen Idec Inc

Incoming letter dated February 72012

The proposal asks the board to take the steps necessary unilaterally to the fullest

extent permittedby law to amend the bylaws and each appropriate governing document

to enable one or more holders of not less than one-tenth of the companys voting power

or the lowest percentage of outstanding common stock permitted by state law to call

special meeting

There appears to be some basis for your view that Biogen Idec may exclude the

proposal under rule 14a-8iX9 You represent that matters to be voted on at the

upcoming shareholders meeting include proposal sponsored by Biogen Idec to amend

Biogen Idecs bylaws to permit shareholders who have continuously held in the aggregate

net long position of at least 25% of Biogen Idecs outstanding common stock for at

least one year to call special meeting of shareholders You indicate that the proposal

and the proposal sponsored by Biogen Idec directly conflict You also indicate that

inclusion ofboth proposals would present
alternative and conflicting decisions for the

shareholders and would create the potential for inconsistent and ambiguous results

Accordingly we will not recommend enforcement action to the Commission if

Biogen Idec omits the proposal from its proxy materials in reliance on rule 14a-8i9

Sincerely

Matt McNair

Attorney-Adviser



DW1SION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREhOLDERPROPOSALS

The Division of Corporation Finance believes that its responsibility
with respect to

matters arising under Rule 14a-8 CFR 240 14a-8 is with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule l4a-8 the Divisions staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or notactivities

proposed to be taken would be violative of thestatute orrule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and CommissiQns no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not .to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of acompany from pursuing any rights he or she may have against

the company in court should the management omit the proposal fromthe companys proxy

material
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US So irities.and Exchange Commission
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QfTh. orch counsel

100FStree NE
Washingtoii D.C 20549

mogen..iec Inc ..
Notice offrteation to Omit SharehOlder PtOpoal.Subthitted by James McRitchie

On behalf of Our client Biogen idec .c Delawatle corporation the Company and in

accordance with Rule 4a-8j under the Securities Exchange Act of 1934 as amended the

Exchange Act we are filing this letter with respect to the shareholder proposal and supporting

statement the Shareholder Proposal submitted byMr James McRitchze and advanced per Mr

MeRitehies instructions by Mr John Chevedden the Proponent for inclusion in the proxy

materials that the Company intends to distribute for its 2012 Annual Meeting of Shareholders

àollectively the 2012 Proxy iateEia1S0 We request confirmatiOn that the staff of the

Division of Corporation Finance the Staff will not recommend any enforcement action if in

reliance on Rule 14a-8 the Company omits the Shareholder Proposal from its 2012 Proxy

Materials

irsuant to Rule 14a-SC under the. Exchange Act we have

filed this letter with the Securities and Exchange Comniission.tiie Cot missiont 1ater

than eighty calendar days before the Company intends to file Its definitive 2012 Proxy

Material swith the Coinmissior and

concurrently sent copy of this correspondence to Mr Chevedden by email and to the

Proponent by express courier
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Exchange Act Rule 14a-8k and Staff Legal Bulletin No 14D Nov 2008 SLB 141 provide

that shareholder proponents are required to send companies copy of any correspondence that the

proponents elect to submit to the Commission or the Staff Accordingly we are taking this

opportunity to inform the Proponent that if the Proponent elects to submit additional

correspondence to the Commission or the Staff with respect to the Shareholder Proposal copy of

that correspondence should concurrently be furnished to the undersigned on behalf of the Company

pursuant to Rule 14a-8k and SLB 14D

THE SHAREHOLDER PROPOSAL

The Shareholder Proposal requests that the Companys shareholders approve the following

resolution

RESOLVED Shareowners ask our board to take the steps necessary unilaterdlly to

the fullest extent permitted by law to amend our bylaws and each appropriate

governing document to enable one or more shareholders holding not less than one

tenth of the voting power of the Corporation to call special meeting Or the lowest

percentage of our outstanding common stock permitted by state law

This includes that such bylaw and/or charter text will not have any exclusionary or

prohibitive language in regard to calling special meeting that apply only to

shareowners but not to management and/or the board to the fullest extent permitted by

law

copy of the Shareholder Proposal and all related correspondence is attached hereto as Exhibit

BASIS FOR EXCLUSION

The company believes that the Shareholder Proposal may properly be excluded from the 2012

Proxy Materials pursuant to Rule 4a-8i9 under the Exchange Act because the Shareholder

Proposal directly
conflicts with proposal to he submitted by the company in its 2012 Proxy

Materials

ANALYSIS

Currently the company does not have provision in its certificate of incorporation or bylaws that

permits shareholders to call special meeting The Companys bylaws currently provide that

special meeting of shareholders may be called by the Secretary only at the request of the chairman

of the Board the Chief Executive Officer or by resolution duly adopted by the affirmative vote of

29372O7
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majority of the Board The company intends to submit management proposal at its 2012

AnnuaL Meeting that would ask the Companys shareholders to approve an amendment to the

companys bylaws to permit shareholders who hold at least 25% in the aggregate of the outstanding

common stock and who have held that amount as net long position continuously for at least one

year to call special meeting of shareholders the Company Proposal

Pursuant to Rule 14a-8i9 under the Exchange Act company may properly exclude

shareholder proposal from its proxy materials if the proposal directly conflicts with one of the

companys own proposals to be submitted to shareholders at the same meeting The Commission

has indicated that the companys proposal need not be identical in scope or focus for the exclusion

to be avai1able See Exchange Act Release No 40018 at 27 May 21 1998

The StafT has consistently granted no-action relief under Rule 4a-8i9 where shareholder-

sponsored special meeting proposal contains an ownership threshold that differs from company-

sponsored special meeting proposal because submitting both proposals to shareholder vote would

present alternative and conflicting decisions for shareholders For example the Staff recently

granted no-action letter to Mattel Inc dated January 13 2011 on very similar grounds Mattel

received shareholder proposal asking the board to implement 10% ownership threshold for the

power of shareholders to call special meeting Mattel advised the Staff that it intended to submit to

shareholders proposal with 15% ownership threshold and one-year net long position holding

requirement Mattel asserted that its proposal and the shareholders proposal directly conflict and as

result it was appropriate for Mattel to exclude the shareholders proposal pursuant to Exchange

Act Rule 4a-8i9

Similarly in Waste Management 1n February 16 2011 the Staff concurred with the exclusion

of shareholder proposal that would have enabled shareholders holding at least 20% of Waste

Managements common stock to call special meeting Waste Management represented that its

proposal would permit shareholders holding in the aggregate at least 25% of Waste Managements

common stock held in net Long position for at least one year to call special meeting The Staff

noted that Waste Management represented that the shareholder proposal and the Waste

Management proposal directly conflicted that the proposals included different thresholds for the

percentage of shaies required to call special
shareholder meeting and accordingly presented

alternative and conflicting decisions for shareholders

lhere arc numerous other no-action letters involving substantially similar situations where the Staff

has concurred in exclusion pursuant to Rule 14a-8i9 eBay inc January 13 2012

Southwestern Energy Co February 28 2011 Expre.cs Scripts Inc January 31 20 dlwra

Corp January 14 2011 Gilead Sciences Inc January 2011 Lowe Companies Inc March

22 2010 International Paper Cv March 11 2010 Pinnacle West Capital Corp March

2010 Chevron Corp February 2010 NiSource inc January 2010 recon denied February

22 2010 Becton Dickinson and Co November 12 2009 recon denied December 22 2009 ILl

2972O77
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Heinz Co May 29 2009 Iniernational Paper Co March 17 2009 and EMC Corp Fcbruaxy

242009

The Companys circumstance is substantially the same as those presented in the above-cited no-

action letters The Company Proposal and the Shareholder Proposal directly conflict and inclusion

of both proposals in the 2012 Proxy Materials would present alternative and conflicting decisions

for the Companys shareholders Specifically the Company Proposal on one hand would call for

25% ownership threshold and one-year net long position holding requirement to call special

meeting The Shareholder Proposal on the other hand would call for 10% ownership threshold

or possibly lower to call such meeting Failing to exclude the Shareholder Proposal from the

2012 Proxy Materials would create the potential for inconsistent and ambiguous results particularly

if both proposals were approved Therefore based on the foregoing the Company believes that the

Shareholder Proposal may properly be excluded from its 2012 Proxy Materials under Rule 4a-

8i9 of the Exchange Act

CONCLUSION

Based upon the foregoing analysis we respectfully request that the Staff concur that it will take no

action if the Company excludes the Shareholder Proposal from its 2012 Proxy Materials We would

be happy to provide you with any additional information and answer any questions that you may

have regarding this request If we can be of any further assistance in this matter please do not

hesitate to contact me at 617 235-4734 or Keith Higgins at 617 951-7386

Very truly yours

Rachel Phillips

cc Keith Higgins

cc Aras Lapinskas

cc James McRitchie

cc John hevedden

Enclosures

29387207
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John Chcveddesi

FISMA 0MB Memorandum M-O7-16

Re Bicgen Idec Inc .S tateholder Prop sói Front.Jarnes.Mcftitchie

Dear Mr C.vedefl

ant writing in response to the letter front James Mcftatchic dated December 72011 and revised

December 142011 and accompanying shareholder propossI for consideration at the 2012

annual meeting of stockholders aBiogen Idec Inc As requested by Mr McRatchie we are

directing cort relating to ICtteEfld Shareholder propoSal tO.yOWIattCtItiOtL

In reviewing MrMcRitchieslóUer we flOtethathi lisa no demonstrate his digibiiizyto

submits proposal as required by Rule 14s-8 of the Securities Exchange Act of 1934 According

to Rule 14a-8 Mr McRstchic mayprove his chglbihty by submitting written statement torn

thhakteuntcnfymVhat .atth ffiflehesubmitted hiS aIMr

McRitchie continuously hckl at least$Z000 in market value of Biogen Mac common stock for at

least one year AttÆchedfo your refCrencels acopyof Rule l4a4 as amended

1clcome you to respond in writing th.Ietterazdio reined this apparent procedural

deficiency on behalf of Mr McRdclue Rule 14a4 provides that you have fourteen 14 days

from the date .you..reccivc this 1cm. within whIch tores pond Please yourresponseto

1phiskizs

Associate General Counsel

BiogenIdec iitc

133 Boston Post Road

Wgflf4Atfl493

8.6 2834

Please contact me i81-464-2O04 bIogenJcfl if you have any questions

SincereLy

Ar Lapinskas



Rule 14a.8 Shareholder proposals

This section addresses when company must include shareholders proposal in its proxy

statement and identify the proposal in its form of proxy when the company holds an annual or

special meeting of shareholders In summary in order to have your shareholder proposal

included on companys proxy card and included along with any supporting statement in its

proxy statement you must be eligible and follow certain procedures Under few specific

circumstances the company is permitted to exclude your proposal but only after submitting its

reasons to the Commission We structured this section in question-and-answer format so that it

is easier to understand The references to you are to shareholder seeking to submit the

proposal

Question What is proposal shareholder proposal is your recommendation or

requirement that the company and/or its board of directors take action which you intend to

present at meeting of the companys shareholders Your proposal should state as clearly as

possible the course of action that you believe the company should follow If your proposal is

placed on the companys proxy card the company must also provide in the form of proxy means

for shareholdcrs to specify by boxes choice between approval or disapproval or abstention

Unless otherwise indicated the word proposal as used in this section refers both to your

proposal and to your corresponding statement in support of your proposal if any

Question Who is eligible to submit proposal and how do demonstrate to the company
that am eligible In order to be eligible to submit proposal you must have continuously

held at least $2000 in market value or 1% of the companys securities entitled to be voted on

theptoposalatthemeetthgforatlcastoneyearbytbedateyousubmhtheproposal.Youmust

continue to hold those securities through the date of the meeting

If you are the registered holder of your securities which means that your name appears in the

companys records as shareholder the company can verify your eligibility on its own although

you will still have to provide the company with written statement that you intend to continue to

hold the securities through the date of the meeting of shareholders However if like many
shareholders you are not registered bolder the company likely does not know that you are

shareholder or how many shares you own En this case at the time you submit your proposal

you must piove your eligibility to the company in one of two ways

The first way is to submit to the company written statement from the record holder of

your securities usually broker or bank verifying that at the time you submitted your proposal

you continuously held the securities for at least one year You must also include your own

written statement that you intend to continue to hold the securities through the date of the

meetinQ of shareholders

iiThe second way to prove ownership applies only if you have filed Schedule 13D

240.1 3dtm Schedule 3G 240 3dl02 Form 249.103 of this chapter Form

249.104 of this chapter and/or Form 249.105 of this chapter or amendmcnts to those

documents or updated forms reflecting your ownership of the shares as of or before the date on



which the one-year eligibility period begins If you have filed one of these documents with the

SEC you may demonstrate your eligibility by submitting to the company

copy of the schedule andlor form and any subsequent amendments reporting change in

your ownership level

13 Your written statement that you continuously held the required number of shares for the one-

year period as of the date of the siatenlent and

Your written statement that you intend to continue ownership of the shares through the date

of the companys annual or special meeting

Question How many proposals may submit Each shareholder may submit no more than

one proposal to company for particular shareholders meeting

ci Question How long can my proposal be The proposaL including any accompanying

supporting statement may not exceed 500 words

Question What is the deadline for submitting proposal If you are submitting your

proposal for the companys annual meeting you can in most cases find the deadline in last years

proxy statement However if the company did not hold an annual meeting last year or has

changed the date of its meeting for this year more than 30 days from last years meeting you can

usually find the deadline in one of the companys quarterly reports on Form 10-Q 249.308a of

this chapter or in shareholder reports of investment companies under 27030d-1 of this

chapter of the Investment Company Act of 1940 In order to avoid controversy shareholders

should submit their proposals by means including electronic means that permit them to prove

the date of delivery

The deadline is calculated in the following manner if the proposal is submitted for regularly

scheduled annual meeting The proposal must be received at the companys principal executive

offices not less than 120 calendar days before the date of the companys proxy statement released

to shareholders in connection with the previous years annual meeting However if the company
did not hold an annual meeting the previous year or if the date of this years annual meeting has

been changed by more than 30 days from the date of the previous years meeting then the

deadline is reasonable time before the company begins to print and send its proxy materials

ii you are submitting your proposal for meeting of shareholders odier than regularly

scheduled annual meeting the deadline is reasonable lime before the company begins to print

and send its pmty materials

Question What if fail to follow one of the eligibility or procedural requirements explained

in answers to Questions thwugh of this section The company may exclude your

proposal but only after it has notified you 01 the problem and you have failed adequately to

cotrect it Within 14 calendar days of receiving your proposal the company must notify you in

writing of any procedural or eligibility deficiencies as well as of the time frame for your

response Your response must be postmarked or transmitted electronically no later than 14 days



from the date you received the companys notification company need not provide you such

notice of deficiency if the deficiency cannot be remedied such as if you fail to submit

proposal by the companys properly determined deadline If the company intends to exclude the

proposal it will later have to make submission under 240 14a8 and provide you with copy

under Question 10 below 240 L4a8j

II you fail in your promise to hold the required number of securities through the date of the

meeting of shareholders then the company will be permitted to exclude all of your proposals

from its proxy materials for any meeting held in the following two calendar years

Question Who has the burden of persuading the Commissionor its staff that my proposal

can be excluded Except as otherwise noted the burden is on the company to demonstrate that it

is entitled to exclude proposal

Question Must appear personally at the shareholders meeting to present the proposaL

Either you or your representative who is qualitied under state law to present the proposal on

your behalf must attend the meeting to present the proposal Whether you attend the meeting

yourself or send qualified representative to the meeting in your place you should make sure

that you or your representative follow the
proper state law procedures for attending the meeting

andlor presenting your proposal

If the company holds its shareholder meeting in whole or in part via electronic media and the

company permits you or your representative to present your proposal via such media then you

may appear through electronic media rather than traveling to the meeting to appear in person

If you or your qualified representative fail to appear and
present the proposal without good

cause the company will be permitted to exclude all of your proposals from its proxy materials

for any meetings held hi the following two calendar years

Question lf have complied with the procedural requirements on what other bases may

company rely to exclude myproposal Improper under state law If the proposal is not

proper subject for action by shareholders under the laws of the jurisdiction of the companys

organization

Note to paragraph Depending on the subject matter some proposals are not considered

proper
under state law ii they would be binding on the company if approved by shareholders In

our experience most proposals that are cast as recommendations or requests that the board of

directors take specified action are proper under state law Accordingly we will assume that

proposal drafted as recommendation or suestion unless the comnanv demonstrates

otherwise

Violation of law If the proposal would if implemented cause the company to violate any

state federal or foreign law to which it is subject



Note to paragraph i2We will not apply this basis for exclusion to permit exclusion of

proposal on grounds that it would violate foreign law if compliance with he foreign law would

result in violation of any state or federal law

Violation of proxy rules If the proposal or supporting statement is contrary to any of the

Commissions proxy rules including 240.14a-9 which prohibits materially false or misleading

statements in proxy soliciting materials

Personal grievance special interest If the proposal relates to the redress of personal claim

or grievance against the company or any other person orif it is designed to result in benefit to

you or to further personal interest which is not shared by the other shareholders at large

Relevance If the proposal relates to operations which account for less than percent of the

companys total assets at the end of its most recent fiscal year and for less than percent of its

net earnings and gross sales for its most recent fiscal year and is not otherwise significantly

related to the companys business

Absence of power/authority If the company would lack the power or authority to implement

the proposal

Managenzent functions If the proposal deals wLth matter relating to the companys ordinary

business operations

Director elections If the proposal

Would dLsqualify nominee who is standing for election

iiWould remove director from office before his or her term expired

iii Questions the competence business judgment or character of one or more nominees or

directors

iv Seeks to include specific individual in the companys proxy materials for election to the

board of directors or

Otherwise could affect the outcome of the upcoming election of directors

Conflicts with companys proposal If the proposal directly conflicts with one of the

companys own proposals to be submitted to shareholders at the same meeting

Note to paragraph i9 companys submission to the Commission under this section should

specify the points of conflict with the companys proposal

10 Substantially implemented if the company has already substantially implemented the

proposal



Note to paragraph 10 company may exclude shareholder proposal that would provide an

advisory vote or seek ftzture advisory votes to approve the compensation of executives as

disclosed pursuant to Item 402 of Regulation SK 229.402 of this chapter or any successor to

Item 402 say-on-pay vote or that relates to the frequency of say-on-pay votes provided that

in the most recent shareholder vote required by 240 14a21b of this chapter single year

Le one two or three years received approval of majority of votes cast on the matter and the

company has adopted policy on the frequency of say-on-pay votes that is consistent with the

choice of the majority of votes cast in the most recent shareholder vote required by 240 14a

21b of this chapter

Duplication If the proposal substantially duplicates another proposal previously submitted

to the company by another proponent that will be included in the companys proxy materials for

the same meeting

12 Resubmisskns if the proposal deals with substantially the same subject matter as another

proposal or proposals that has or have been previously included in the companys proxy materials

within the preceding calendar years company may exclude it from its proxy materials for any

meeting held within calendar years of the last time it was included if the proposal received

Less than 3% of the vote if proposed once within the preceding calendar years

iiLess than 6% of the vote on its last submission to shareholders if proposed twice previously

within the preceding calendar years or

iii Less than 10% of the vote on its last submission to shareholders if proposed three times or

more previously within the preceding calendar years and

13 Specific amount of dividends If the proposal relates to specific amounts of cash or stock

dividends

Question 10 What procedures must the company follow if it intends to exclude my proposal

If the company intends to exclude proposal from its proxy materials it must tile its reasons

with the Commission no later than 80 calendar days before it files its definitive proxy statement

and form of proxy with the Commission The company must simultaneously provide you with

copy of its submission The Commissionstaff may permit the company to make its submission

later than 80 days before the company files its definitive proxy statement and form of proxy if

the company demonstrates good cause for missing the deadline

The company must file six paper copies of the following

The proposal

iiAn explanation of why the company believes that it may exclude the proposal which should

if possible refer to the most recent applicable authority such as prior Division letters issued

under the rule and



iii supporting opinion of counsel when suih reasons are based on matters of state or foreign

law

Question ii May submit my own statement to the Commission responding to the

companys arguments

Yes you may submit response but it is not required You should try to submit any response to

us with copy to the company as soon as possible after the company makes its submission

This way the Commission staff will have time to consider fully your submission before it issues

its response You should submit six paper copies of your response

Que.sion 12 if the company includes my shareholder proposal in its proxy materials what

information about me must it include along with the proposal itself

The companys proxy statement must include your name and address as well as the number

of the companys voting securities that you hold However instead of providing that information

the company may instead include statement that it will provide the information to shareholders

promptly upon receiving an oral or written request

The company is not responsible for the contents of your proposal or supporting statement

in QuestIon 13 What can do if the company includes in its proxy statement reasons why it

believes shareholders should not vote in favor of my proposal and with some of its

statements

The company may elect to include in its proxy statement ieasons why it believes shareholders

should vote against your proposal The company is allowed to make arguments reflecting its own

point of view just as you may express your own point of view in your proposals supporting

statement

However if you believe that the companys opposition to your proposal contains materially

false or misleading statements that may violate our anti-fraud nile 240 14a9 you should

promptly send to the Commissionstaff and the company letter explaining the reasons for your

view along with copy of the companys statements opposing your proposal To the extent

possible your letter should include specific factual information demonstrating the inaccuracy of

the companys claims Time permitting you may wish to try to work out your differences with

the company by yourself before contacting the Commission staff

We require the company to send you copy of its statements opposing your proposal before

it sends its proxy materials so that you may bring to our attention any materially false or

misleading statements under the following timeframes

If our no-action
response requires that you make revisions to your proposal or supporting

statement as condition to requiring the company to include it in its proxy materials then the

company must provide you with copy of its opposition statements no later than calendar days

after the company receives copy of your revised proposal or



ii In all other cases the company must provide you with copy of its opposition statements no

later than 30 calendar days before its files definitive copies of its proxy statement and form of

proxy under 240 14a-6



Frorfl Ares Lapnskas

Sent Wednesday December 2011 WAS AM
To FISMA 0MB Memorandum M-07-16

Subjec RE RUle

Mr Chevedden

We ha re ewed our .rds and have no record 01 receMngthe brokŁr.letter you reference belo

Please timely submit to my attention the entfri the record holder of Mr McRIthWsseoMties

requested In ourietterdatØd Decemt 21 2011

Thank you

Aras.i.apinskas

Assocläti General Counsel

Biogenidecinc

133 Boston Post Road

Weston MA02493

aras.laninskasbIoeen4dec corn

fax 866542834

frj FISMA 0MB Memorandum 07 16
Sent Wednesday December 21 2011 11 50 PM

To Ares LapInss
SebJ. t4 8ff

iapinskas g4 yo ...21 2011.Ietter please.adv4se whether freis any

question on the brokerietter already received by company
John Ceved



ArasLapiflskas

FISMA 0MB Memorandum M-O7-16Td mtr29 2011 317 PM

Aras ..tapnskas

RUIe14 -8I.P fl tdt

Attachrn.nts ccEOOXipdf

Attached is the stock ownership letter Please let me know tomorrow whether there is any question

Sncere1

John Chevedden

Jaine MRtchie
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